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Working Delinquent 
Government 
Receivables Smarter 
John A. Rife 

Increasingly governments are 
asked to do more with less. 
Particularly in light of the 
recent economic downturn, 
with tax bases eroding and far 
fewer pricy new cars entering 
the jurisdictions to bolster the 
tax base, localities have to 
make do with shrinking reve-
nues to satisfy their bills. In 
times like this, an entity is 
forced to review programs and 
budgetary costs locality-wide 
for efficiency and profitability 
to justify their continued exist-
ence. During this period of 
introspection, the overall via-
bility of the local govern-
ment’s accounts receivable 
practice should be the first 
program that a government 
explores. 

There are numerous avenues 
that a government can take to 
collect on accounts receivable. 
Not all methods provide the 
same result or require the same 
level of effort. This article will 
provide a basic discussion on 
government collection strate-
gies and review many of the 
authorities provided to local 
governments in the collections 
realm with a focus on those 
methods requiring the least 
work for the most return. 

Begin All Collection 
Endeavors by 
Reviewing the 
Security Level 
Provided by the Debt 
Not all delinquent accounts 
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should go straight to litigation. 
This is a carpet bombing re-
sponse to receivables that is 
generally time consuming and 
costly. Instead, a precision 
strike method on accounts will 
provide better results for the 
effort. So, begin by analyzing 
the general portfolio to deter-
mine the types of accounts to 
be collected as follows: 

1. Separate accounts into se-
cured debt and non-secured 
debt; 

a. Secured debt should be 
further subcategorized 
by real estate and all 
other types of secured 
debt; 
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Assessing the Assessor-
Practical Points for 
Defending a Real 
Estate Tax 
Assessment Case 
Gregory J. Haley 
Walter C. Erwin, Ill 

Real estate tax assessment 
cases are a fixture for local 
government attorneys and 
most localities can anticipate a 
significant case every few 
years. Many of these cases go 
to trial because they are diffi-
cult to settle. This article of-
fers practical points for de-
fending a tax assessment case. 
We hope this article will be 
helpful to local government 
attorneys (LGAs) for reference 
purposes when a taxpayer files 
an assessment challenge. This 
article does not attempt to 
cover every aspect of defend-
ing an assessment challenge. 
Rather, we have focused on 
those areas that require judg-
ment calls with some sugges-
tions for making the best deci-
sion possible given varying 
circumstances. 

Why Property Owners 
Bring Assessment 
Challenges 
Why the taxpayer brought the 
challenge can influence the 
LGA’s case strategy. Property 
owners hope to lower their tax 
assessment, recover a refund 
(with interest!) and reduce 
future tax costs. These cases, 
nowever. are onen 
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by specific events. In some 
cases, the taxpayer bought the 
subject property for an amount 
less than the assessment. In 
others, nearby properties have 
sold for lower prices indicat-
ing a decline in property val-
ues in the area. With larger 
commercial properties, the 
owner may be implementing a 
program to seek lower as-
sessments on multiple proper -
ties in different localities. 
Finally, tax cases often in-
volve special purpose proper -
ties, such as golf courses, 
hospitals, specialized manu-
facturing facilities, headquar-
ter buildings, low income 
housing, and shopping malls, 
that present difficult valuation 
issues. 

The Complaint will generally 
assert that the assessment is 
too high because of a failure to 
adequately consider specific 
economic facts (a recent sale, 
actual contract rent, etc.), the 
use of an inappropriate as-
sessment method, and/or a 
lack of uniformity. 

A Quick Look 
at the Law 
Virginia law requires that 
assessments of real property 
shall be at its fair market 
value. City of Richmond v. 
Jackson Ward Partners, 284 
Va. 8, 18 (2012). The Su-
preme Court has defined the 
term "fair market value" as 
real property’s sale price when 
offered for sale by one who 
desires, but is not obliged, to 
sell it, and is bought by one 
who is under no necessity of 
having it. Fair market value is 
the actual present value of the 
land, with all of its adaptations 
to general and special uses, 

and not its perspective, spec-
ulative or possible value 
based on future expenditures 
and improvements. TB Ven-
ture, LLC v. Arlington Coun-
ty, 280 Va. 558, 564 (2010). 

A locality’s assessment is 
presumed to be correct. A 
taxpayer challenging the 
assessment of property has 
the burden to rebut the pre-
sumption by establishing that 
the subject property is as-
sessed at more than its fair 
market value or that the 
assessment is not uniform in 
its application. To rebut the 
presumption of correctness, a 
taxpayer must show by a 
clear preponderance of the 
evidence that the taxing 
authority committed manifest 
error or totally disregarded 
controlling evidence in mak-
ing the assessment. Id. at 
563-4. 

To establish manifest error in 
the assessment, the taxpayer 
must prove by a clear pre-
ponderance of the evidence 
that the assessment was not 
made in accordance with 
generally accepted practices 
by showing that the assessor 
employed improper method-
ology or totally disregarded 
controlling evidence in mak-
ing the assessment. Property 
owners assert that manifest 
error exists if the taxpayer 
establishes a significant 
disparity between the fair 
market value of the property 
and the assessed value, rely-
ing on West Creek Associ-
ates, the County of Gooch-
land, 276 Va. 393, 414 
(2008). If a taxpayer attempts 
to approve manifest error by 
showing a significant dispari-
ty between fair market value 
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and assessed value, without 
showing that the taxing au-
thority employed an improper 
methodology in arriving at the 
property’s assessed value, the 
taxpayer cannot prevail so 
long as the assessment comes 
within the range of a reasona-
ble difference of opinion when 
considered in light of the 
presumption in its favor. Id. at 
414. 

The Court has stated that 
because fixing property values 
is a matter of pure opinion, the 
courts must be hesitant, within 
reasonable bounds, to set aside 
the judgment of assessors; 
otherwise the courts will be-
come boards of assessment, 
thereby arrogating to them-
selves the function of duly 
constituted tax authorities. 
City of Richmond v. Gordon, 
224 Va. 103, 110-1(1982). 

The "Local Taxation" chapter 
in the Handbook of Local 
Government Law, by James V. 
McGettrick of the Fairfax 
County Attorney’s Office, 
includes an invaluable expla-
nation and summary of key 
case law involving assessment 
and appraisal issues that can 
be consulted when specific 
issues are presented. 

The Statutes 
The key statute is Virginia 
Code § 58.1-3984 (substan-
tively amended in 2012) which 
provides for a cause of action 
for a property owner to chal-
lenge an assessment. Section 
58.1-3987 provides for court 
action on such a complaint. 
Sections 58.1-3990 and 
58.1-3994 authorize localities 
to compromise tax assessment 
disputes in various ways. 
Sections 58.1-3980 and -3981 

authorize an assessor to cor-
rect an erroneous assessment 
without a court action. 

There are other statutes in 
Title 58.1 that will be relevant 
to specific types of challenges. 

A Quick Look at the 
Appraisal Rules 
A LGA must learn a lot about 
appraisals. The case law is 
replete with descriptions and 
holdings with respect to ap-
praisal practices. A working 
knowledge of the case law is 
essential in developing the 
best evidence and arguments 
to defend a challenge. A LGA 
should study the Uniform 
Standards of Professional 
Appraisal Practice (USPAP) 
and the Standards of the Inter-
national Association of As-
sessing Officers (IAAO) 
(these resources are available 
online). The treatise Appraisal 
of Real Estate, published by 
the Appraisal Institute, is an 
essential resource. A working 
familiarity with these materi-
als is necessary in analyzing 
both the property owner’s 
appraisal and working with the 
locality’s appraiser and the 
Assessor. 

Before the Shooting 
Starts... 
The property owner will often 
raise assessment issues with 
the Assessor through an ad-
ministrative appeal process or 
a Board of Equalization hear-
ing. A good assessor will 
involve the LGA in a difficult 
case. If it looks like there is a 
problem with the assessment, 
the Assessor has the legal 
authority to address the issues 
pursuant to Virginia Code 
§§ 58.1-3980 and 58.1-3981. 

The LGA can help the Asses-
sor to impartially analyze the 
issues and determine how to 
address difficulties with the 
assessment. If there is a 
significant problem with the 
assessment, it is good prac-
tice to address that problem 
and not wait for litigation. 
Trying to litigate a tax as-
sessment case when there are 
significant problems with the 
assessment can be a recipe 
for a disaster. 

Investigating a 
Tax Assessment 
Challenge 
Defending tax cases benefits 
from early and thorough fact 
investigation. Upon the filing 
of a complaint, the LGA 
must investigate the history 
of the assessment, collect all 
correspondence and emails 
with the property owner, and 
learn the Assessor’s process 
in developing the assessment 
value. The document collec-
tion process will include the 
property record/assessment 
cards, any policies and pro-
cedures developed by the 
Assessor, market rent studies, 
and any equalization and 
similar charts or analyses 
prepared by the Assessor. 

The LGA should interview 
the Assessor and learn how 
the assessment was deter-
mined, what specific pro-
cesses were used, what val-
uation methods were used or 
considered, why the assess-
ment valuation is correct, and 
what are the possible prob-
lems with the valuation. The 
LGA must make sure that the 
Assessor can explain the 
assessment and how the 
value was determined. If 
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there is a problem with under-
standing the explanation, there 
may be a problem with the 
underlying valuation process. 
If there is a problem with the 
assessment, deal with it early 
and correct it if necessary. 

After the initial investigation, 
the LGA should draft a memo-
randum documenting every-
thing learned. The Assessor 
should review and make any 
needed corrections. This 
memorandum will be valuable 
later when memories fade. 

There are several fact patterns 
that require careful analysis 
and may present challenges in 
defending an assessment. "Red 
flags" to consider include: 

An assessment based on the 
income approach using on-
ly a calculated market rent 
and without considering the 
actual contract rent. 

2. An assessment that does not 
consider a recent sale of the 
property at a price material-
ly lower than the assess-
ment. 

3. The unconsidered use of the 
traditional cost approach 
without appropriate safe-
guards 	and 	accuracy 
checks. 

4. Reliance on a highest and 
best use designation that is 
inconsistent with the actual 
use of the property which 
results in an assessment at 
a value that would require a 
change in the subject prop-
erty’s use that is impracti-
cal or unlikely. 

An assessment that just 
seems unrealistic given the 
circumstances. 

The LGA must develop the 
defense strategy with a realis-
tic understanding of the case. 

Working with 
the Assessor 
In a locality in which tax 
assessment cases are uncom-
mon, the Assessor may have 
little experience with how 
such cases are handled, and 
litigation in general. It will be 
the LGA’s role to explain the 
litigation process to the Asses-
sor, to make sure the Assessor 
understands his or her role in 
the litigation and is prepared 
to fulfill that role, and remains 
actively engaged in the case. 
The Assessor may be con-
cerned that the assessment is 
being challenged and will be 
defensive about the assess-
ment. The Assessor may ques-
tion the need to hire a third 
party appraiser to support the 
assessment. The LGA must 
advise the Assessor not to take 
the challenge personally, 
explain the legal process, 
convince the Assessor that in a 
significant case it is all about 
the appraisals, help prepare 
the Assessor for depositions 
and testimony, and boost the 
Assessor’s confidence by 
providing the needed 
knowledge and guidance. 

It is not unusual for the Asses-
sor to be defensive about the 
assessment and to resist any 
possibility of a settlement that 
would reduce the assessment. 
The LGA should prepare the 
Assessor for the possibility of 
a settlement, explain that even 
though the Assessor did a 
good job, a settlement should 
be considered because: when 
hearing evidence from con-
flicting appraisers, the court 

may be tempted to "split the 
baby;" a settlement avoids 
the expense associated with 
litigation; and it is possible 
the court could reject the 
assessment and the locality 
will face the risk of a refund. 

The LGA should assure the 
Assessor that the challenge is 
not a result of poor work by 
the Assessor’s office. How-
ever, it is important for the 
LGA to provide an accurate 
analysis of the case. Because 
the LGA represents the As-
sessor, it is easy to want to 
believe the assessment is 
correct and to support it. But 
it is the LGA’s role to take a 
detached, objective view of 
the case. Assessors may 
theoretically come under 
pressure to keep the tax 
assessments up so local reve-
nues will not decline. The 
LGA should ask the question 
"Is this property owner trying 
to dodge his taxes, or is it 
possible the Assessor is 
overreaching a bit on his 
assessment?" If the LGA 
believes the assessment is 
flawed, the attorney should 
say so, and encourage the 
Assessor to address the prob-
lem. Trying to litigate a 
flawed assessment is not in 
the best interest of the locali-
ty, and can lead to a bad 
outcome. 

Working with 
Outside Counsel 
One of the first decisions to 
make in a tax case is whether 
or not to bring in outside 
counsel. A governing body 
may be reluctant to hire 
outside counsel, since they 
are already paying the LGA 
to handle the locality’s legal 
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matters. However, there are a 
number of reasons why it may 
be a good idea to bring in 
outside counsel to assist with a 
tax assessment case: (i) while 
assessment cases are common 
in some localities, in others 
they may be rare, and the LGA 
may have limited experience 
in this area of the law; (ii) the 
case may involve special pur -
pose properties such as a 
shopping mall, specialized 
manufacturing facility, golf 
course, hospital, etc., that 
require special expertise; (iii) 
in a small office, the LGA may 
not have the resources to han-
dle a complex tax assessment 
case; and (iv) in the case of an 
assessment challenge involv-
ing a property such as a shop-
ping mall or manufacturing 
facility, the financial stakes 
and the outcome of the case 
are high, and the LGA may 
want the assistance of outside 
counsel to provide support and 
to shoulder some of the risk 
and responsibilities associated 
with the case. 

If the decision is made to bring 
in outside counsel, the LGA 
will continue to assume a 
number of critical roles. The 
LGA is familiar with the local-
ity’s culture, policies, proce-
dures and the key personalities 
involved in the case (e.g. the 
Assessor, members of the 
governing body, local judges, 
etc.). The LGA can serve as a 
valuable resource in making 
sure outside counsel has the 
local knowledge needed to 
assert an effective defense. 
The LGA will play a key role 
in facilitating communications 
with outside counsel by coor-
dinating responses to discov-
ery requests, assisting with 

depositions, helping schedule 
motions, etc. The LGA can 
also do much of the work in 
gathering and organizing 
documents, etc. Throughout 
the case the LGA should be 
engaged with outside counsel 
in discussing and determining 
litigation strategies and legal 
arguments. 

If it appears a settlement may 
be possible, the LGA should 
be actively involved in the 
planning of media-
tion/settlement strategies, and 
should play a key role in rep-
resenting the locality in me-
diation and settlement discus-
sions. 

Successfully 	defending a 
significant tax assessment case 
costs money, there is no way 
to avoid the expert witness 
fees, legal costs, etc. The LGA 
needs to be able to assure the 
governing body that the ex-
penses are being carefully 
monitored, and the locality’s 
money is being well spent. 
Accordingly, the LGA should: 
(i) at the beginning of the case 
discuss a budget with outside. 
counsel and get an estimate of 
the fees and expenses the 
locality is likely to incur, (ii) 
be involved in such decisions 
as the hiring of the expert 
witnesses, and (iii) make sure 
bills from outside counsel are 
submitted on a regular basis 
and review the bills to make 
sure the expenses are appro-
priate and the hourly rates are 
accurate. 

Tax assessment cases are 
complicated and time consum-
ing, and can potentially have 
serious financial consequences 
for a locality. Outside counsel 
can often provide the experi- 

ence, expertise, and resources 
to help defend a challenge to 
a tax assessment successful-
ly. A partnership between the 
LGA and outside counsel 
combines the strengths of 
both, and often results in the 
successful defense of a tax 
assessment case. 

Working with the 
Local Governing Body 
The LGA must follow the 
commandment that "Thou 
Shalt Keep Thy Client In-
formed," and keep the gov-
erning body advised about 
what is happening throughout 
the case. The news media 
reports on tax assessment 
cases, and the LGA wants to 
make sure he or she informs 
the governing body about the 
litigation before the members 
learn about it in the news 
media. The first communica-
tion should advise that a tax 
assessment lawsuit has been 
filed, that the LGA is taking 
the necessary steps to protect 
the locality’s interest, and 
recommending that all in-
quiries from the news media 
concerning the case be re-
ferred to the LGA for com-
ment. The governing body 
should be kept up to date on 
the progress of the case, 
including specific events 
such as hearings, settlement 
offers, etc. 

It is also important to advise 
the governing body of the 
financial implications of the 
case. For example, if the tax 
assessment challenge is 
successful, how will the 
annual tax revenues be af-
fected, and how much money 
might the locality be required 
to refund to the taxpayer. 
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This information is important 
for the local governing body to 
consider when preparing the 
annual budget; if the locality 
faces the possibility of having 
to provide a refund to the 
taxpayer, it needs to have a 
plan as to how it will cover the 
refund. The LGA should also 
advise the governing body as 
to whether the case may affect 
how other properties are as-
sessed because of equalization 
and uniformity principles. 

The failure to keep the govern-
ing body informed about the 
case can cause problems, 
particularly if an adverse deci-
sion occurs. Also, keeping the 
governing body up to date on 
the case can facilitate settle-
ment decisions, if the locality 
receives a reasonable settle-
ment offer. If there is a settle-
ment offer, it will probably be 
received close to the trial date, 
after discovery has been com-
pleted. If the governing body 
is up to date on the case, the 
strength and weaknesses, the 
possible financial consequenc-
es, etc., it is easier to make 
good settlement decisions. 

The LGA must be frank in the 
evaluation of the case, point-
ing out both the strengths and 
weaknesses. The LGA does 
not want to be placed in the 
position of having given 
"rosy" reports on the case to 
the governing body, and then 
come in at the last minute and 
say "There are some flaws in 
the case and we need to con-
sider a settlement." Giving the 
governing body bad news 
about the case at the last mi-
nute can undermine the LGA’ s 
credibility. 

Finally, when using outside 
counsel, the LGA needs to 
assure the governing body that 
the locality is not just turning 
on the financial faucet and 
leaving it running. Tax as-
sessment cases are expensive 
and the governing body will 
want to hear that the costs are 
carefully being monitored, and 
the locality is getting good 
value for its money. 

Working with the 
News Media 
Tax assessment cases will 
often be of interest to the local 
news media. Unfortunately the 
locality is not going to be able 
to dig a hole and avoid the 
news media; refusing to com-
ment about the case can create 
negative impressions with the 
public. Therefore, it is im-
portant to establish a plan to 
deal with the news media. The 
LGA may be the best person 
to serve as the spokesperson 
for the locality. It is likely 
from past dealings with the 
news media the LGA will 
know the local reporters, will 
have a sense of rapport with 
them, and maybe even have 
established a certain level of 
trust. Further, the LGA will be 
in a better position than the 
members of the governing 
body and the Assessor to give 
an accurate statement to the 
news media without making 
statements that could com-
promise the case. 

The locality should quickly 
decide if the LGA is going to 
be responsible for dealing with 
the public and news media 
during the case; if so, the 
members of the governing 
body and the Assessor should 
refer all requests for com- 

ments to the LGA. In com-
municating with the news 
media, the LGA should fol-
low the normal rules for 
dealing with the press: be 
prepared, convey a specific 
brief message, provide accu-
rate facts, and avoid tech-
nical language. 

Getting the 
Best Appraisal 
The key to any significant 
case will be the quality of the 
appraisals. To win the case, 
get the best appraisal possi-
ble and make sure the ap-
praiser does a good job. It is 
the LGA’s role to find and 
hire the best appraiser for the 
work needed. There is simply 
no way to avoid the necessity 
of hiring a good appraiser in 
a significant case. 

Picking the right appraiser 
depends on the subject prop-
erty. With typical residential 
and commercial properties, a 
local appraiser is often best. 
With more complex com-
mercial and industrial proper-
ties, a more specialized ap-
praiser will be needed. Local 
appraisers are often hesitant 
to appraise properties outside 
of their normal practice. The 
best appraiser will have 
expertise in the subject area, 
experience with litigation, 
and good professional quali-
fications and credibility. 
Finding the right appraiser 
requires leg work. Good 
sources of information are 
the Assessor, other assessors, 
local appraisers, other LGA 
members, and internet and 
literature research. 

Once the right appraiser is 
found, the LGA should hire 
the appraiser with an appro- 
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priate 	engagement 	letter. 
There will be many issues 
about the appraisal process 
that the LGA may not under-
stand; the only cure for this is 
to ask lots of questions of the 
appraiser and the Assessor. 
Once the appraiser has been 
hired, it is essential that the 
appraiser commits to a sched-
ule that leaves room for prob-
lems down the road (because 
there are always problems). 

The LGA should also prepare 
a confidentiality agreement 
covering any confidential 
taxpayer information that may 
be provided to the appraiser 
during the course of the litiga-
tion. When appropriate, the 
LGA should get the property 
owner’s consent to sharing 
confidential tax information 
with the appraiser. 

Helping the Appraiser 
do the Work 
The LGA can help the ap-
praiser do a good job by col-
lecting information and being 
local eyes on the ground. The 
LGA should put together a 
notebook with key documents 
including the deed, any rele-
vant easements or operating 
agreements, leases, income 
information (if available under 
§ 58.1-3294), relevant docu-
ments from the Assessor’s 
files including the assessment 
card, building permit history, 
neighborhood and area infor-
mation, information about 
sales and leases in the area, 
and any materials provided by 
the property owner. The As-
sessor is invaluable in identi-
fying and collecting this in-
formation. 

The LGA must arrange with 
taxoaver’s counsel for the 

appraiser to visit the subject 
property. The LGA must 
remain involved throughout 
the appraisal process. 

A Word about 
Scheduling Orders 
The LGA must have a litiga-
tion plan in place when the 
Scheduling Order is drafted. 
The Scheduling Order should 
address what expert disclo-
sures will be made and when. 
If possible, the Scheduling 
Order should require that the 
parties exchange full appraisal 
reports and not just lawyer 
drafted expert disclosures. The 
property owner should be 
required to produce its ap-
praisal report leaving enough 
time for the locality to arrange 
a review appraisal if needed. 
The typical thirty day period is 
not enough time. 

Delays in completing apprais-
als are often a problem and the 
Scheduling Order should 
anticipate such problems by 
leaving room for delay. The 
Scheduling Order should also 
anticipate the need for a pre-
trial conference and hearing 
date to hear motions in limine. 
Finally, the parties need to be 
realistic about how long the 
trial will take and the Schedul-
ing Order should reserve 
enough time to finish the trial 
without undue time pressure. 

The Appraisal Report 
The LGA has to decide 
whether it will be helpful to 
use the appraisal report as an 
exhibit at trial rather than just 
charts and other excerpts. In 
complex appraisal situations, 
it may be helpful to seek the 
agreement with property own-
er’s counsel to allow the use 

of the full appraisal reports 
as exhibits. The practice and 
expectations of the parties 
varies widely with respect to 
how appraisal reports may be 
used at trial. 

The Draft Report 
The LGA must insist on an 
opportunity to review the 
draft report before it is final-
ized. The LGA must review 
the draft carefully looking for 
methodological errors, fact 
errors, weak assumptions, 
and poor reasoning or judg-
ment calls. If something is 
not clear in the draft apprais-
al, then additional explana-
tion or data may be required. 
Ask lots of questions. The 
final report must be credible, 
correct and, hopefully, sup-
port the assessment. 

Researching 
Appraisal Literature 
The LGA should inde-
pendently research appraisal 
literature for articles and 
materials helpful to the local-
ity’s approach to the key 
valuation issues. Appraisers 
are prolific writers and there 
are articles and materials 
available addressing every 
conceivable problem. The 
LGA, the Assessor, and the 
appraiser can work together 
in developing the literature 
analysis. The appraiser can 
include the results of this 
labor in the analysis and 
report. This work can also be 
used in the treatise disclosure 
process reviewed below. 

Charts and Summaries 
Presenting appraisal testimo-
ny requires the use of charts 
and summaries. It is much 
easier if the necessary charts 
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are included in the appraisal 
report and expert disclosures. 

Developing these charts is a 
fertile area for creative lawyer-
ing that improves the presenta-
tion of complicated infor-
mation. The LGA should work 
with the appraiser and the 
Assessor in developing charts 
and summaries that illustrate 
key points. Again, the quality 
of the product benefits from 
early effort. 

Hiring a Review 
Appraiser 
It may be essential to have a 
review appraiser in any signif-
icant case. Many skilled 
LGA’s question the value of 
review appraisers because 
such reviews sometimes focus 
on technical criticisms related 
to applying USPAP standards. 
In the right case, however, 
review appraisers can be ex-
traordinarily effective. 

It is sometimes a challenge to 
establish the weaknesses of the 
property owner’s appraisal by 
cross examining the property 
owner’s appraiser. The ap-
praiser is a professional and 
will know more about the 
appraisal than the LGA. It is 
also counterproductive to use 
the locality’s appraiser to point 
out problems with the property 
owner’s appraisal because it 
dissipates the focus of the 
appraiser’s affirmative valua-
tion testimony and tends to 
make the appraiser an advo-
cate, rather than a disinterested 
truth giver. 

The review appraiser’s task 
will be to review and critique 
the property owner’s appraisal. 
In addition, the review ap-
praiser will directly, or by 

implication, defend the as-
sessment and/or the valuation 
reached by the locality’s ap-
praiser. The most effective 
way to challenge vulnerable 
appraisal testimony is by using 
a review appraiser. The review 
appraiser will look for math 
errors, fact errors, method 
errors, unsupported assump-
tions, internal inconsistencies, 
overlooked factors, poor com-
parable sales, inappropriate 
adjustments with comparable 
sales, and other potential 
problems. The review apprais-
al process is subject to specific 
requirements under USPAP. 

The Discovery Plan 
Written Discovery 
Written discovery to the prop-
erty owner should include 
interrogatories and document 
requests seeking information 
on: why the assessment is 
erroneous; all problems or 
errors with the assessment; all 
errors or problems with the 
method of valuation; all fact 
errors in the valuation; the 
property owner’s opinion of 
fair market value; the owner’s 
view of what is the proper 
method to determine fair mar-
ket value; any issues with 
uniformity; and witnesses and 
relevant documents. The local-
ity should request all docu-
ments relating to the value of 
the property, relating to the 
valuation analysis, all prior 
appraisals, and any prior rep-
resentations as to the value of 
the subject property. 

If the subject property is 
commercial property or in-
come producing property, the 
locality should request rent 
and revenue ledgers, sales 
reports, expense ledgers and 

reports, income statements, 
rent rolls, leases, and other 
information relating to the 
income producing character -
istics of the property. 

The property owner may try 
to avoid producing prior 
appraisals. The locality 
should be able to discover at 
least the facts and methodol-
ogies stated in prior apprais-
als. The locality may not be 
able to discover the prior 
opinion of value. A motion to 
compel may be appropriate 
in these circumstances. 

The LGA should investigate 
whether the property owner 
has made prior representa-
tions concerning the value of 
the subject property that are 
inconsistent with the current 
claims including loan appli-
cations, media reports, acqui-
sition cost reports, enterprise 
zone applications, filings 
with the Securities and Ex-
change Commission, and 
prior appraisals. 

The property owner will 
serve interrogatories seeking 
to tie down the locality with 
respect to the facts underly-
ing the assessment, the meth-
od of assessment, and all 
related facts. The locality 
must prepare a careful and 
accurate answer that antici-
pates the trial issues. The 
Assessor must be deeply 
involved in developing this 
interrogatory answer. 

Depositions 
The LGA has to decide (stra-
tegically) who to depose. 
Deposing the property owner 
can often lead to helpful 
admissions. The deposition 
of a corporate property own-
er may be necessary to au- 
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thenticate documents for ad-
mission at trial. A stipulation 
may be possible, but it is often 
easier just to do the corporate 
deposition. 

If the property owner’s ap-
praiser has made bad fact 
assumptions, it may be neces-
sary to find and depose wit-
nesses (sometimes employees 
of the property owner) to 
contradict those assumptions. 

It is ajudgment call whether to 
depose the property owner’s 
appraiser. One rule of thumb 
is, if the property owner’s 
appraiser has done a good job, 
take their deposition because 
the LGA will need all of the 
information available. If the 
appraiser has done a poor job, 
leave it be and attack the ap-
praisal analysis at trial through 
cross examination, the testi-
mony of the locality’s apprais-
er, the locality’s review ap-
praiser, or the testimony of the 
Assessor. In a few cases, de-
posing the property owner’s 
appraiser and demonstrating 
the weakness in the analysis 
can lead to a favorable settle-
ment or even withdrawal of 
the complaint, but such a 
result cannot be counted on. 

The property owner will prob-
ably depose the Assessor. 
These depositions often in-
volve memory tests and trick 
questions and the LGA must 
prepare the Assessor accord-
ingly. The preparation is much 
easier if the Assessor has 
participated in the investiga-
tion, discovery, and evaluation 
steps. 

resist deposition preparation 
because of their extensive 
experience testifying. The 
LGA must insist on at least 
one focused meeting to review 
the appraisal and the expected 
deposition topics. Many cases 
involving appraisal testimony 
have been lost because of poor 
deposition preparation. 

Expert Issues 
Using the Assessor 
as an Expert 
In some cases, it is unavoida-
ble that the locality will use 
the Assessor as a "sort of" 
expert; this testimony will 
generally be mixed fact and 
explanation testimony. The 
Assessor, therefore, should 
participate in drafting the 
expert disclosures. The LGA 
should involve the Assessor 
throughout the discovery 
process to make sure that he or 
she understands all of the 
issues. The expert disclosure 
for the Assessor should in-
clude opinions that the as-
sessment is consistent with the 
property’s fair market value 
and was done in a manner that 
meets IAAO standards. 

At trial, the Assessor must be 
able to explain the assessment, 
how it was determined, the 
methodology used, why it was 
correct, and be able to with-
stand cross examination on 
these points. Obviously, the 
Assessor must know the facts 
well. Property owners often 
call the Assessor as an adverse 
witness. 

rect facts in the property 
owner’s appraisal. These 
experts could include com-
mercial real estate brokers, 
contractors, engineers, and 
others. 

Expert Disclosures 
The expert disclosures must 
be carefully prepared. The 
locality’s designation should 
include the appraiser, a re-
view appraiser and the As-
sessor. The designation 
should be thorough and in-
clude a statement of facts and 
opinions to which the expert 
is expected to testify and a 
summary of the grounds for 
each opinion. The designa-
tions should state that the 
assessment was not errone-
ous and was based on the fair 
market value of the subject 
property. If the locality fails 
to cover the essential items in 
the expert disclosures, the 
property owner will object to 
any undisclosed expert testi-
mony at trial. 

As a precaution, even if 
witnesses are primarily fact 
witnesses, the LGA will want 
to make a precautionary 
expert disclosure if the testi-
mony will involve the expla-
nation of expert type con-
cepts. 

Experts other than 
the Appraisers 

If the property owner deposes 	When appropriate, the locality 
the locality’s appraiser, it is an 	may wish to retain additional 
opportunity for additional 	experts to establish unwar- 

Attacking the Property 
Owner’s Appraisal 
Developing the attack on a 
property owner’s appraisal is 
among the most entertaining 
work a LGA gets to do. The 
first step is research: treatis-
es, 	articles, 	publications, 
presentations, the appraiser’s 
website and CV, and prior 
testimony. It is amazing the 
nuggets that can be found. 

preparation. some appraisers 	ranted assumptions or incor- 
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Investigation 	should 	also 
include the appraiser’s rela-
tionship with the property 
owner and compensation ar-
rangements. Property owners 
sometimes use national litiga-
tion specialists which can be a 
promising subject of cross 
examination. 

The LGA must analyze the 
appraisal for: fact errors, 
methodological errors, math 
errors, unsupported assump-
tions, hypothetical facts, over-
looked facts, omitted infor-
mation, one-sided assertions 
and undeveloped reasoning 
and logic. Many appraisers 
overreach and draft appraisal 
reports that are directed at 
meeting the immediate need of 
property owners for an ap-
praisal that has a low valua-
tion. Do not be surprised at the 
wide variations you will see in 
appraisal values. The LGA 
should say a prayer of thanks 
when the property owner’s 
appraiser overreaches. It is 
easy to attack the credibility of 
the overreaching appraiser. 
The LGA must not be afraid to 
apply common-sense. Judges 
readily recognize overreaching 
and stretched analyses. 

Trial Preparation 
Motions in Limine 
The LGA should file any well-
grounded motion in limine that 
is available. Even in circuits in 
which such motions are rarely 
granted, it is still worth doing 
because tax cases are rare and 
the "normal" rules may not 
apply. The judge may grant 
the motion. At a minimum, the 
motion will help educate the 
judge about the issues and the 
problems anticipated with the 
property owner’s expert testi- 

mony. The motion in limine 
may also educate the other 
side and allow an opportunity 
to shore up the weak points 
before trial. The LGA must 
balance the advantages and 
disadvantages and make the 
decision. 

The best practice is to file the 
motion well before trial (but 
after the expert disclosures 
and any expert depositions), 
schedule the motion for hear-
ing, and send out a proper 
notice in compliance with 
Rule 4:15. 

The Trial Memorandum 
The LGA should file a trial 
memorandum to educate the 
court about the key legal is-
sues and the expected fact 
issues and to lay the ground-
work for a motion to strike. 

The Treatise Rule 
Assessment cases lend them-
selves to effective use of the 
treatises under Virginia Code 
§ 8.01-401.1 and V.R.E. 
2:706. The treatise rule allows 
an expert to rely on authorita-
tive treatises to support the 
expert opinions and analysis 
during the direct examination 
of the expert and allows des-
ignated statements to be read 
into evidence. The LGA 
should integrate the use of 
treatises into the expert disclo-
sures and the appraisal report. 
The LGA and the appraiser 
must work together in prepar-
ing the treatise disclosure. 

Virginia Code § 8.01-401.1 
requires that the treatise dis-
closure must be served thirty 
days before trial. Disclosures 
must also comply with the 
form and content requirements 
imposed by Virginia case law. 

Learn About the Judge 
The LGA should research 
any prior decisions by the 
judge in tax cases and emi-
nent domain cases involving 
appraisal issues. Also, it 
helps to know about the 
judge’s professional experi-
ence before going on the 
bench; prior experience with 
appraisal issues can influence 
how the evidence is present-
ed. 

Develop the 
Trial Themes 
The LGA must develop trial 
themes that fit the facts and 
target the expected key deci-
sion points. Common offen-
sive themes are that the prop-
erty owner’s appraisal 
testimony is based on unwar-
ranted assumptions, poorly 
selected comparable sales, 
unreasonably negative judg-
ment calls that require seeing 
the property in the worst 
possible light, and the sug-
gestion that (when supported 
by the evidence) the owner 
has made prior representa-
tions of higher value of the 
property in other contexts. 

Common defensive themes 
include the historic profes-
sionalism, competence and 
reliability of the Assessor’s 
work, the absence of any 
history of meaningful as-
sessment challenges in the 
locality, the property owner’s 
acceptance of prior assess-
ments for many years with-
out complaint or challenge, 
and the Assessor’s proper 
application and consideration 
of valuation methods. 

Charts and Summaries 
As noted above, charts and 
summaries are essential and 
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should be prepared well in 
advance of trial and produced 
to the other side. The appraiser 
and the Assessor should par-
ticipate in preparing the charts 
and summaries. The infor-
mation for charts and summar-
ies can often be drawn directly 
from the Assessor’s file or the 
appraiser’s report; it is the 
organizing and placing that 
information into helpful con-
text that can be difficult. The 
LGA must plan how the charts 
will be used at trial and which 
witnesses will testify about 
which charts. 

As also noted above, present-
ing complicated appraisal and 
valuation evidence using 
charts and summaries offers 
opportunities for creative 
lawyering. The LGA should 
identify the expected decision 
points and the specific areas 
where the property owner’s 
appraiser has overreached and 
then develop charts and sum-
maries that illustrate and em-
phasize those points. 

The LGA should also antici-
pate possible objections to 
charts and do what is possible 
to avoid those objections. 
Objections to expect include 
lack of foundation, hearsay, 
and inaccuracy (as in compar-
ing apples with oranges). 

Trial Exhibit Binders 
Prepare easy to use exhibit 
binders that include the key 
exhibits and make the appro-
priate number of copies. 

Site Visit 
Consider requesting the court 
to visit the subject property. A 
site visit can be helpful if the 
property owner’s appraisal is 
divorced from reality. 

Use the Local Government 
Attorneys Association 
as a Resource 
LGA members are generous 
with their time and sugges-
tions in discussing litigation 
issues. 

Court Reporter 
Schedule a court reporter to 
attend the trial and all hear -
ings. 

Case Evaluation 
and Settlement 
As trial approaches, the final 
case evaluation process takes 
place. 

Settlement Issues 
There is often a late effort to 
settle assessment cases. Some 
cases cannot be settled and 
such efforts fail. In any case, 
the LGA must analyze the risk 
factors which include: 

1. Is there any meaningful risk 
that the court will conclude 
that the presumption of va-
lidity has been rebutted? If 
so, does the appraiser’s 
value support the assess-
ment? On the other hand, 
how vulnerable is the prop-
erty owner’s appraisal 
analysis? 

2. Are there any soft spots in 
the locality’s case that may 
tempt the court to split the 
baby? 

3. Consider developing a 
range of outcomes, analyz-
ing the probability for each 
outcome, and using that 
analysis to "bracket" a rea-
sonable settlement range. 

4. Consider the benefits of a 
court decision affirming 
the assessment. 

5. Consider the risks of a bad 
result. 

6. Consider the 	possible 
effect of a settlement or a 
bad outcome on the as-
sessment of other similar 
properties, 	including 
equalization and uni-
formity issues. 

If the risk analysis supports a 
settlement effort, then the 
LGA should participate in 
settlement discussions. On 
the other hand, if the assess-
ment is done well and the 
appraisal testimony supports 
the assessment, the LGA can 
be fearless in trying the case. 
It goes without saying that 
the key to a favorable settle-
ment is being ready to try a 
good case. 

The locality has the power to 
structure a compromise set-
tlement pursuant to Virginia 
Code §§ 58.1-3990 and 
58.1-3994. In appropriate 
cases, the terms of any set-
tlement may include credits 
against future tax obligations 
rather than refunds. In some 
cases, there can be express or 
implied agreement concern-
ing future assessment valua-
tions although such agree-
ments are probably not 
legally enforceable. There 
may be creative ways to 
settle cases, such as econom-
ic development grants 
through an industrial devel-
opment authority or by the 
construction of public im-
provements in the area that 
benefit the subject property. 
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Trial 
Excluding Non-party 
Witnesses and 
the Appraisers 
Consider whether to move the 
court to exclude non-party 
witnesses and whether to 
consent to the appraisers hear -
ing each other testify. 

Opening Statement 
The LGA should take care to 
develop the trial themes in the 
opening statement. The use of 
charts and summaries is essen-
tial. The use of power point 
during opening statements 
requires caution. Power point 
should be used for images to 
support and reinforce your 
words. As soon as you put up 
actual words in a power point 
presentation, the audience’s 
minds shift over to the part of 
the brain where reasoning 
resides, and the audience no 
longer hears your voice; the 
audience cannot take in the 
actual words you are saying in 
preference to the words they 
are seeing and reading on the 
screen. In your opening state-
ment, do not give the court 
words to read; give the judge 
images to see that support your 
words, such as charts and 
graphs. Many power point 
aficionados find the temptation 
to manipulate and combine 
text and images to create a 
favorable impression irresisti-
ble. The resulting presentation, 
however, may be objectionable 
as misleading and inaccurate. 
If you are using power point 
slides, consider sharing them 
with the opposing counsel 
prior to trial to avoid any 
objection. 

If the other side is using a 
power point that you have not 
seen, object. Do not allow the 

other side to use a power point 
that you have not seen without 
an objection. The court will 
probably allow the use of the 
power point after objection 
because it is a bench trial, but 
you will be in a position to 
object when needed if the 
slides are misleading. 

Surprises 
Surprises at trial are inevita-
ble; be ready for them. If you 
have conducted good discov-
ery, the surprises should be 
minimal. If surprises do de-
velop, go with the flow. 

The Property 
Owner’s Case 
The Assessor 
The property owner will prob-
ably call the Assessor as an 
adverse witness concerning 
how the valuation for the 
assessment was developed and 
what methods of valuations 
were considered and applied. 

The Property Owner or 
Property Manager 
Counsel may call the property 
owner or the property manager 
to testify about problems with 
the property that adversely 
affect its value. This type of 
witness may make helpful fact 
admissions on cross examina-
tion. 

Real Estate Agents and 
Leasing Agents 
Real estate agents and leasing 
agents can testify about prob-
lems with marketing or leasing 
the property and how those 
difficulties affect the fair 
market value. 

Contractors 
Contractors can testify about 
what terrible condition the 
buildings are in and the esti-
mated costs for needed 

maintenance and improve-
ments. 

The Property Owner’s 
Appraisal Testimony 
Direct 
The LGA should anticipate 
that property owner’s counsel 
will present the appraisal 
testimony by narrative testi-
mony with few questions 
being asked. The LGA 
should be prepared to object 
to unrestricted narrative 
testimony and be specifically 
ready to object instantly if it 
looks like the appraiser is 
going into improper areas. 
Some appraisers try to bol-
ster their testimony by reli-
ance on hearsay opinions 
held by others and communi-
cated to the appraiser; this is 
always objectionable. On the 
other hand, if the witness is 
droning on and the testimony 
is making little impact, stay 
quiet. 

The LGA must plan to object 
to any testimony offered that 
is outside the scope of the 
expert disclosure or that does 
not have an adequate founda-
tion. An overreaching ap-
praiser will often speculate 
about unknown facts or fu-
ture events; this type of tes-
timony should elicit an ob-
jection. 

The LGA should plan care-
fully on how the appraiser 
may use the report during 
testimony. 

Cross 
Cross-examination of an 
appraiser can be rewarding. 
There is a three part method 
with cross examining expert 
witnesses that is often help-
ful. First, start with helpful 
testimony. The LGA can 
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elicit testimony from the ap-
praiser that helps the locality’s 
case and is consistent with the 
locality’s trial themes. 

The next step is to examine the 
appraiser to identify limita-
tions in his or her work and 
knowledge base. Such limita-
tions include limited access to 
the property, information that 
was not available to the ap-
praiser and should have been, 
and similar shortcomings. This 
stage includes "flank attacks" 
identifying the fact assump-
tions in the analysis that will 
be attacked directly or through 
other witnesses later. 

The final step is attacking the 
appraiser’s credibility. Fre-
quent areas of cross-
examination include math 
errors, fact errors, errors in the 
method of valuation applied, 
improper adjustments, unwar -
ranted assumptions, poor logic 
and reasoning, the frequent use 
of qualifying and hedging 
terms, the application of dis-
cretion and judgment that is 
inconsistent with reality, the 
use of hypothetical conditions, 
ignoring existing facts, inter-
nal inconsistencies, and the 
basic failure to apply com-
mon-sense. If the witness is an 
unduly expensive national 
appraiser, it will be appropri-
ate to point out the high com-
pensation. The appraiser may 
respond that the work is highly 
specialized and requires great 
expertise. 

The Motion to Strike 
The LGA should prepare a 
well-structured motion to 
strike and argue the issues 
with passion so the court pays 
attention. Ask the court to 
dismiss the case based on the 

property owner’s evidence 
that establishes that the locali-
ty is entitled to the presump-
tion of validity and that the 
evidence suggests only that 
the plaintiff’s case is based on 
differences in opinion between 
appraisers. In addition, sug-
gest that the court can reject 
the property owner’s appraisal 
based on methodological and 
analytical errors established 
during cross examination and 
addressed in the locality’s 
motion in limine and/or trial 
memorandum. Even if the 
court takes the motion under 
advisement, which it probably 
will, the LGA has educated 
the court on the issues going 
forward. 

The Locality’s Evidence 
The locality’s evidence should 
prove the specific facts needed 
and develop the trial themes. 

The Assessor 
The Assessor’s testimony, 
sometimes presented on cross-
examination as part of the 
property owner’s case, should 
address how the assessment 
was determined and how the 
office considered each of the 
traditional methods of valua-
tion analysis (comparable 
sales, income, and cost ap-
proaches). The use of charts 
and summaries is helpful. The 
Assessor should also describe 
the qualifications of the office 
and the steps taken to achieve 
fair and accurate assessments 
and comply with uniformity 
requirements. The Assessor 
can testify that the assessment 
is consistent with the fair 
market value of the property 
and that the assessment was 
done in a manner that meets 
IAAO standards. The Assessor 
may also testify about fact and 

method errors by the proper-
ty owner’s appraiser. 

If there are difficulties in the 
case, they should be ad-
dressed during direct exami-
nation. No case is perfect and 
if the assessment process has 
problems, they should be 
dealt with directly and open-
ly. 

The Locality’s Appraiser 
The direct examination of the 
locality’s appraiser should be 
broken down into managea-
ble pieces. As with the As-
sessor, the use of charts and 
summaries is essential. Pub-
lished trial preparation mate-
rials include detailed outlines 
of the direct examination of 
appraisers. The typical ele-
ments of the direct testimony 
could include: 

1. The appraiser’s qualifica- 
tions and experience. 

2. Qualifying the appraiser as 
an expert. 

3. Explaining 	the scope of 
work and the appraisal 
problem. 

4. Describing the investiga- 
tion and data collection 
process. 

5. Describing the area and 
the market. 

6. Describing the subject 
property. 

7. Describing the traditional 
methods of valuation and 
an outline of the appraisal 
analysis performed. 

8. Reviewing the application 
of the comparable sales, 
income, and cost ap-
proaches to the subject 
property. 
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9. Using treatises to support 
the appraisal analysis. 

10. A discussion of the suita-
bility of each valuation ap-
proach to the subject prop-
erty. 

11. A reconciliation of value 

12. An opinion of fair market 
value. 

13. An opinion that the ap-
praised value is consistent 
with the assessment. 

Narrative testimony is boring 
and not persuasive. Good 
appraisal testimony will in-
clude questions from counsel 
that bring focus, context, and 
emphasis to the presentation. 
The testimony should antici-
pate and disarm the expected 
areas of cross examination and 
illustrate why the methods or 
judgments of the property 
owner’s appraiser were wrong. 
Counsel’s questions should 
also emphasize and restate the 
key points that support the 
assessment. 

The LGA should advise the 
appraiser to expect questions 
from the judge. Some judges 
are perplexed at the huge 
difference between the values 
determined by professional 
appraisers. Judges may ask the 
appraiser to explain why the 
different values are so large 
and what differences in meth-
od, approach or judgment 
caused the gap. 

The LGA should anticipate the 
cross examination questions 
and review those issues with 
the appraiser. 

The Review Appraiser 
Presenting review appraiser 
testimony is fun. After the 
(extraordinary) qualifications 

of the review appraiser are 
established, the review ap-
praiser can critique the proper-
ty owner’s appraisal. Setting 
priorities and imposing struc-
ture are critical parts of this 
process. The review appraiser 
should avoid nitpicking and 
technical USPAP arguments. 
If there is a strong point that 
undermines the property own-
er’s appraisal, the review 
appraisal testimony should 
start there. 

Other Witnesses 
The LGA may call the proper-
ty owner or manager as an 
adverse witness by live testi-
mony or deposition, depend-
ing on the circumstances. The 
LGA may want to call fact or 
expert witnesses to disprove 
specific points underlying the 
property owner’s appraisal 
analysis. Local government 
officials may testify about 
recent building improvements, 
building permit values, and 
similar points. 

Closing the 
Locality’s Evidence 
When the locality’s evidence 
is completed, the LGA must 
double check to ensure that all 
needed exhibits have been 
accepted into evidence and 
that any excluded evidence 
has been proffered. Once 
those steps are done, the evi-
dence can be closed. 

Rebuttal 
The LGA should be prepared 
for rebuttal testimony offered 
by the property owner. 

Renewing the 
Motion to Strike 
At the close of all of the evi-
dence, renew the motion to 
strike. The judge will probably 
take it under advisement. 

Closing Argument 
The LGA brings the final 
themes and trial evidence 
together at closing. The LGA 
should argue the presumption 
of validity and the key case 
law that supports the assess-
ment. The LGA must, how-
ever, address the property 
owner’s themes and any 
problems with the evidence. 
In tax cases, like other litiga-
tion involving local govern-
ments, LGAs have the oppor-
tunity to get the evidence 
right, get the law right, and 
establish credibility with the 
court. 

The property owner will 
generally argue that they 
have rebutted the presump-
tion of validity by evidence 
of improper methodology or 
manifest error based on a 
difference in value and that 
they have been unfairly 
taxed. The LGA can antici-
pate these arguments by 
noting the evidence showing 
that: the proper methodology 
was applied, other valuation 
methods were appropriately 
considered in light of the 
characteristics of the subject 
property; the property own-
er’s appraisal testimony 
should be disregarded; and 
any remaining differences are 
just differences in opinions 
between appraisers. 

Post-trial 
The judge will probably take 
the case under advisement. 
The LGA should volunteer to 
provide post-trial briefing. 
The post-trial briefing should 
cite concisely to the trial 
evidence with the transcript 
available to the court. As was 
done with developing the 
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trial themes, focus on the 
judge’s expected decision 
points. 

Once the court rules, the final 
order should be prepared. If 

the court rules against the 
locality (hopefully a rare 
occurrence), the LGA should 
ensure that the final order 
preserves all trial objections 
and includes specific objec- 

tions to any findings or legal 
conclusions by the court. 
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