Key Points to Consider in Filing and
Challenging a Mechanic’s Lien
by K. Brett Marston and Spencer M. Wiegard

Filling out a simple form on a few
sheets of paper: that’s all a mechanic’s lien is,
right? Not quite.

evaluation of a lien claim. Start with the supplement, so you
have the most up-to-date statutes. Use the annotated version of
the Code so you get the benefit of the case law annotations.

CRITICAL ISSUES OF TIMING
Even the most basic of mechanic’s lien situations have
challenges that require analysis of statutes, case law, calendars,
invoices, chains of contract, and much more. There have been
many excellent articles and presentations by Virginia State Bar
Construction Law and Public Contracts Section members on
the minefield of mechanic’s lien law. This article consolidates
many key points from existing literature and our experience.
These points cover not only the statutory mandates required to
perfect and enforce a mechanic’s lien in Virginia, but also some
practical considerations. The ideas presented will assist in challenging mechanic’s liens.
These are not all of the issues you may encounter. Consult
the statutes, read the case law and seminar materials, and discuss issues with other practitioners.1

Immediately check for the worst-case scenario as to the deadline for filing. Virginia Code § 43-4 provides a 90-day window
for filing the memorandum of lien, running from the last day
of the month in which the claimant last performed work or
supplied materials; this window closes no later than 90 days
from the completion of the project or termination of the general contract. The tricky part can be determining when that 90day period begins to run. Key considerations include:
• When was the last day the client did substantive work on the
project? Was it within 90 days? (Not three months. Ninety
days.2)

INITIAL STEPS AND CONSIDERATIONS

• If not, does the client get the benefit of starting that 90 days
running from the last day of the month in which it last did
work? 3

Involve the client. The chances of success increase when you
involve the client and obtain the information to address the
points set out in this list. An intake form is helpful. Also involve
the client as your lien preparation proceeds.

• As a last resort, can you extend the start of the 90-day period
by including punch-list work? Defense point: Warranty work
cannot be used to extend the 90-day period.4

Explain the process and the challenges to the client.
Information that neither of you knows now could be fatal to
the lien later. Consider these questions:

• Is your client a material supplier on an open account, or is
there a single contract in place? That can affect when the 90
days begins to run.5

• Has the client signed lien waivers for any of the amounts it
seeks either in its contract or in lien waiver forms?

• Get out the calendar and analyze the dates, then do it again.
Do you have time to get the lien properly prepared? Discuss
that with the client.

• Is the lien for “repairs or improvement,” and thus unlikely to
have priority over a preexisting deed of trust?
Consider whether filing a mechanic’s lien is the best or only
option. Is pursuing the owner under Virginia Code § 43-11 an
option? Is there a payment bond posted on the project?
Read the mechanic’s lien portions of Title 43 of the Code of
Virginia. It is absolutely imperative that you review the most
recent edition of the Code, every time, before you begin your
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Determine how much of what your client is owed can be
claimed in the memorandum of lien pursuant to the 150-day
look-back provision of Virginia Code § 43-4. The look-back
provision limits the amount a claimant may include in a
mechanic’s lien memorandum to amounts for work or materials provided within the 150 days prior to the last day the
claimant last performed work or provided materials.

CONSTRUCTION LAW AND PUBLIC CONTRACTS SECTION | Vol. 59 | October 2010 | VIRGINIA LAWYER

37

KEY POINTS TO CONSIDER IN FILING AND CHALLENGING A MECHANIC’S LIEN

• Remember that the 150-day look-back starts on the last day
the client performed labor or furnished materials. It does not
start from the date of filing.6

separate limited liability company to develop the property.
This could extend the chain of contract and affect your client’s
right to file a mechanic’s lien.

• Use the most conservative date for starting the look-back
period. Go to the last day of any punch-list work, even if after
substantial completion. You can file a separate lien for any
amounts performed or materials provided more than 150 days
before the date of substantial completion.

• Draw the chain of contract on a sheet of paper and identify
the unknown and questionable areas. Defense point: Virginia
Code §§ 43-4, 43-7, and 43-9 limit who can file a mechanic’s
lien to those who supply labor or materials to a subcontractor.
If the filing entity is further down the chain, challenge its right
to file a lien.

• Inclusion of amounts more than 150 days back can be fatal to
the entire lien.7 Examine the paperwork carefully. Pull
together invoices, job cost reports, daily logs, and meeting
minutes. Don’t rely just upon the client’s invoices for this
analysis. You may need to determine when the work was actually done or the materials delivered, rather than when they
were invoiced. A general contractor may need to obtain additional details from subcontractors about when work was actually performed or materials delivered. Defense point: Seek all
of this information in discovery and analyze whether work
being charged for was performed prior to the 150-day period.
If the lien is overinclusive, it is subject to dismissal under the
Carolina Builders line of cases.8
• You can include retainage that falls outside of the 150-day
look-back period, up to 10 percent of the total contract price.9

Is your client afforded lien rights at all under Title 43 of the
Virginia Code?
• Not all entities connected with a construction project can file
a lien. In some situations a design professional may be entitled
to a lien (consider on-site construction administration work),
and in other situations may not be (consider pure design
work, especially if the project is never built).13
• Virginia Code § 43-2 lists certain materials and services that
are considered to be “furnished for the improvement of such
building or structure and permanently annexed to the freehold,” and are thus subject to lien.14

PROPERTY IDENTITY AND ALLOCATION ISSUES

WHAT ROLE DID THE CLIENT PLAY IN THE PROJECT?
DOES IT HAVE LIEN RIGHTS?

Identify the property, the owner, and the building or structure
that is subject to lien. Also, what interest in the property is subject to lien?

Analyze and determine the chain of contract. Where your
client is located in the chain and the identities or roles of others
in the chain matter greatly. Your client’s status as a lien claimant
is determined by the chain of contract starting with the property owner.10

• Who contracted for the construction work to be performed?
If it was not the owner, then is the project one for work on an
existing structure, and did the owner or its agent order or
authorize the work?15

• Don’t rely just on what the client tells you. Look at the project
documents, research on the Internet, make phone calls, and
look at building permits, for example.
• Check Virginia State Corporation Commission records, Virginia
Department of Professional and Occupational Regulation information, and other liens that have been filed, to verify information about the other participants in the project.

• Is the lien limited to a claim on the tenancy or on an easement?
• A tenant cannot subject a landlord’s interest in a structure to a
mechanic’s lien.16 The claimant may assert a claim only
against the lessee’s leasehold interest. The lessor’s interest may
be subject to a mechanic’s lien claim if the lessee contracted
for improvements to the structure while acting as the lessor’s
agent, or the lessor subsequently ratified the lessee’s actions.17

• Examine the definitions in Virginia Code § 43-1. The definitions that apply do not necessarily track with how an entity
might be described on the construction project, and they can
affect the chain of contract analysis.

• Who owns the property? Is it the person who contracted to
have the work performed? For example, did the landowner set
up a separate limited liability company to contract for the
construction work on the project? If so, does that change the
chain of contract and thus narrow who can file a lien?

• Realize that the “general contractor” is defined under Title 43
of the Virginia Code as the person or entity “who contract[ed]
directly with the owner.” 11 Consider that a construction manager may be involved, or there may be more than one “general
contractor.” 12 The owner of the property could have set up a

• A lien cannot be filed against public property.18 In that
instance, check your client’s payment bond rights. (Note:
Consider still filing in an instance in which a public entity

38

VIRGINIA LAWYER | October 2010 | Vol. 59 | CONSTRUCTION LAW AND PUBLIC CONTRACTS SECTION

www.vsb.org

KEY POINTS TO CONSIDER IN FILING AND CHALLENGING A MECHANIC’S LIEN

has leased to a private entity, or turned property over for
private use.19

required, except in a limited instance in which the following
factors are all present:

• Obtain the property address and consider just using that on
the lien memorandum as the property description. Better
practice is to analyze and understand the property location
and more fully describe it in the lien. Remember that Virginia
Code § 43-15 provides a savings provision if the property has
not been adequately described, so long as it can be “reasonably
identified” from the memorandum of lien.

° the claimant performs work or provides materials for

• Identify the “building” or “structure” on which the work was
performed or for which materials were supplied. If it was not
for or on a building, then consult Virginia Code § 43-2 to
determine what else is considered to be a “structure.” For
example, is digging a trench for a drainage pipe subject to lien?

° there are not other liens on the property and at issue are

multiple structures on multiple lots pursuant to a single
lump-sum contract between the owner and the
claimant;23
° the claimant is unable to specify the amount of labor or

materials supplied to each separate lot;24 and

only the owner’s rights and the claimant’s rights.

CALCULATION OF AMOUNTS TO LIEN
Analyze the amounts owed to include in the lien.

• Is the building a condominium or a subdivision? If so, consider unique issues under Virginia Code § 43-3 (see below).
Did your client’s work involve the individual units or the common elements? Look at condominium documents and the
construction drawings to determine the division between the
individual units and the common elements.
• If the building is a condominium and the claimant performed
work on common areas, consider preparing a single lien that
encumbers all units to which the common areas pertain. Pay
close attention to the apportionment and release requirements
in Virginia Code §§ 43-3 and 55-79.83(D).
• If the property is a time-share, consider the particular notice
and owner identification issues in Virginia Code § 43-7.
• To analyze these issues, creatively employ Internet mapping
tools, city and county geographic information systems and tax
records, property association and condominium filed declarations, and on-site visits, as well as traditional title information.
• Virginia Code § 43-3(B) provides the limitations applicable to
apportioning lien claims among multiple parcels.20
° If the client’s work includes work related to site develop-

ment, streets, stormwater facilities, sewers, or water lines,
the client may perfect a lien against the lots served by the
work, as apportioned pursuant to Virginia Code § 43-3(B).
° Apportion the lien claim against the lots in the develop-

ment so that you don’t overburden each lot.21

• Determine whether it is necessary to file a disclosure statement to have a valid lien prior to the sale of an affected lot.22
• Did the client work on structures on separate but adjacent
parcels as part of the same project? If so, apportionment is
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• Beyond the 150-day look-back analysis above, analyze the
client’s documents to limit claims to work performed or materials provided that were incorporated into that particular site.
• Reasonable rental value and use value of equipment can be
included in the lien.25
• Include a claim for interest in the memorandum of lien, if the
underlying contract provides for interest on unpaid amounts.
If in doubt, consider filing a separate lien for interest, or just
include a claim for interest in the complaint to enforce the
mechanic’s lien.26
• Exclude claims for attorney’s fees from the lien itself.27 If permitted by contract, consider including a claim for attorney’s
fees in the complaint to enforce the mechanic’s lien.
• Exclude “claim” type damages from the lien if they do not pertain to something provided that added value to the property.
Again, consider filing a separate lien and including the damages in separate counts of the complaint.
• Consider the issues of stored materials and whether materials
have actually been incorporated into the site, as discussed
above, and are appropriately included in the amount of the
mechanic’s lien. Defense point: Consider whether a material
supplier that has only delivered materials to the site but whose
materials have not been incorporated into the structure is
entitled to a lien, or a lien to the extent claimed.
• Discuss with the client that ultimately the amount of the lien
is limited by amounts owed in the chain of contract above the
claimant. Defense point: Under Virginia Code § 43-7, in a suit
to enforce a subcontractor’s lien, it is an affirmative defense, in
whole or in part, that the owner is not indebted to the general
contractor or is indebted to the general contractor for less
than the amount claimed by the subcontractor.28 Likewise, the
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sub-subcontractor or supplier to the subcontractor, under
Virginia Code § 43-9, is limited to the amount for which the
subcontractor could file a lien.29
• As long as the claimant does not violate the 150-day rule, the
amount claimed does not have to exactly match the amount
ultimately proved. The lien will not be enforced for more than
the lien amount.

° there are questions about the chain of contract (does the

landowner have a contract with the construction manager, which in turn hired the prime contractor, or is the
construction manager not in the chain of contract at all?,
for example).
• Indicate in the lien that the liens are intended to be complementary and not to charge the property or subject it to lien
more than once for the same work.

COMPILING AND FILING THE LIEN FORM
Use the appropriate form. Virginia Code §§ 43-5, 43-8, or 4310 provide forms that can be used as a starting point.
• Refer to the discussion above about the importance of properly identifying the entities in the chain of contract.30
• In preparing the description of materials and services, obtain
information from the client, but be sure that it tracks with
provisions of Virginia Code §§ 43-2 and 43-3 in terms of
materials and labor that can constitute a lien.
• Include the mandatory statement that “It is the intent of the
claimant to claim the benefit of a lien.” 31
• Don’t gloss over the important issue of “who” can sign the lien
under oath for the claimant. The memorandum (and accompanying affidavit) must specify that the signatory is an “authorized agent” of the claimant.32 Identify the title of the officer,
director, or manager signing for a corporation. Avoid having
persons not in one of these positions sign for the corporation.
As the claimant’s attorney, you should avoid signing, if possible. If you sign, you could become a witness. If it is necessary
for you to sign, do so as “attorney and authorized agent.”

Determine what certifications and notices must be provided.
The type of notice required depends upon where your client
falls in the chain of contract.
• A “general contractor” (as defined by Virginia Code § 43-1)
asserting a claim under § 43-4 must file with the memorandum a certification of mailing of a copy of the memorandum
of lien on the owner to the owner’s last known address.33
• A “subcontractor” (as defined by Virginia Code § 43-1) asserting a claim under § 43-7 must give written notice to the
“owner” of the amount and character of its claim.34
• A claimant under Virginia Code § 43-9 must give written
notice to the owner and general contractor of the amount and
character of its claim.35
• If the client has performed work on a one- or two-family residential dwelling structure, check to see if the owner designated
a mechanic’s lien agent on the building permit for receipt of
notice, pursuant to Virginia Code § 43-4.01. If so, provide the
notice per this Code section.

• Accurately complete the affidavit that is a part of the lien
memorandum form.

Note that, for residential projects for which a mechanic’s
lien agent has been designated, an initial notice is required
within the first 30 days of providing labor or materials, or a
later-filed lien will be invalid.36

• Consider filing multiple liens, as allowed for under § 43-4,
to address timing concerns such as:

Update the title search for the property just before filing the
lien to ensure that nothing has changed.

° certain amounts are inside or outside of the 150-day

look-back period;
° part of the services or materials may not be subject

to lien;

FILING THE COMPLAINT TO ENFORCE A
MECHANIC’S LIEN
Update the title search for the property just before filing your
complaint. This will ensure that nothing has changed or that
you can address any changes.

° part of the amount claimed is arguably outside of the

most conservatively calculated time frames (either the
90-day filing deadline or the 150-day look-back period);
° some of the materials were stored and not incorporated

into the work; or

40

When filing a complaint to enforce the lien, consider some of
the items that can cause a problem.
• Timing: The suit must be filed within the latter of either 6
months from the date the lien memorandum was recorded, or
60 days after completion or termination of the project.37
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• In the complaint to enforce the client’s lien rights, plead compliance with the requirements of Title 43 of the Virginia Code,
including compliance with the timing elements of lien perfection and the enforcement action.38
• Attach a copy of the filed lien memorandum and an itemized
statement of account. Virginia Code § 43-22 provides the elements of the statement of account, which must be “verified”
by the claimant.
• Include all “necessary parties” as defendants in the complaint.
Err on the side of caution. Check the cases on this, but consider including all of these: any beneficiaries and trustees of
deeds of trust and judgment liens on the property; the owner,
other mechanic’s lien claimants; and others in the chain of
contract above your client.39
In determining “necessary parties,” also consider that:
• recently, some lien claimants have begun including the commonwealth or a locality where there may be a lien for unpaid
taxes, and
• consider the implication for who is to be named in the suit if
the lien has been “bonded off” under Virginia Code §§ 43-70
or 43-71.40

RESPONDING TO THE COMPLAINT
Defense points in responding to the suit:
• Is there an arbitration provision in the underlying contract? If
so, consider having the complaint stayed while the arbitration
is completed.
• Is there a pending bankruptcy case that may impact the prosecution of the lien enforcement suit?41
• Is the claimant required to be licensed in Virginia? If so, is it
licensed? Is it authorized through the State Corporation
Commission to do business in Virginia? 42
• Has the claimant materially breached the underlying contract?
Is there some complete bar or set-off to the claim? Is there a
counterclaim?
• Does the subject lien have priority over other liens? This is an
issue that claimants should be aware of prior to filing a lien.
Resolution might ultimately occur in the lien enforcement litigation. Virginia Code § 43-21 provides the applicable priority
scheme.
Note: Pay close attention to the interplay of deeds of trust
existing prior to construction. As a part of this, realize that a
mechanic’s lien for “repair or improvement” does not have
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priority over the existing deed of trust, though a lien for new
construction will have priority to the extent it has added value
to the original value of the unimproved land.43
• Analyze each of the steps in this article. Has the claimant
complied?
• Consider filing a petition under Virginia Code § 43-17.1 to
challenge the validity of the lien prior to the filing of a complaint to enforce if earlier determination is necessary.

CONCLUSION
Filing a mechanic’s lien, especially on a large, multi-party construction project, is no easy task. Though the memorandum
that you file is often only a few sheets of paper, there is intense
and meticulous analysis that must be undertaken to ensure that
the lien is as correct as possible and in compliance with the
requirements of Title 43 of the Virginia Code. Even then, there
are issues about which you and your client may not be aware,
such as the facts related to a payment defense, which could
derail the efficacy of the lien.
When defending against a mechanic’s lien claim, it is essential to apply reverse engineering to the lien. Initially, this can be
based upon all information available to you. There is much
information you will not know, though, until you conduct discovery and obtain the underlying invoices and other details.
We hope this list will help you identify the major issues
involved in your lien case. Realize, though, that each lien case is
different and that your analysis may require consideration of
issues not discussed above, or not yet encountered in the
reported cases.
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