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Monica Monday is Gentry Locke’s Managing Partner and heads the firm’s Appellate practice. Monica represents her clients in 
Virginia’s state and federal appellate courts across a wide variety of cases, including commercial and business disputes, healthcare, 
personal injury, local government matters, domestic relations and more. In 2015, Monica was inducted as a Fellow of the American 
Academy of Appellate Lawyers — only the fifth Virginia attorney to be so honored. She has been recognized among Virginia’s Top 
50 Women Lawyers and Virginia’s Top 100 Lawyers by the Thomson Reuters’ Virginia Super Lawyers, and on the Best Lawyers in 
America and Virginia Business magazine’s Legal Elite lists, and was a “Leaders in the Law” honoree by Virginia Lawyers Weekly. 
Notably, Monica is described by Chambers USA 2018: America’s Leading Lawyers for Business as having “a commanding 
reputation as ‘one of the go-to practitioners’ for appellate work.”

Monica frequently lectures and writes on appellate issues. She currently serves as Chair of The Virginia Bar Association’s 
Appellate Practice Section Council and as Chair of the Appellate Practice Committee of the Virginia State Bar Litigation Section.

Before joining Gentry Locke, Monica clerked for the Honorable Lawrence L. Koontz, Jr., then Chief Judge of the Court of Appeals 
of Virginia, and now a Senior Justice on the Supreme Court of Virginia.

Education
• College of William and Mary, J.D. 1991; B.A. 1988

Experience
• Court affirmed the trial court’s decision to set aside a multi-million dollar verdict in a government contracting case.  

CGI Federal, Inc. v. FCi Federal, Inc., 295 Va. 506, 814 S.E.2d 183 (2018)
• Court affirmed finding that property owners had a vested right to the use of their property. Board of Supervisors of 

Richmond County v. Rhoads, 294 Va. 43 (2017)
• In question of first impression involving social host duty to child guest, obtained affirmance of motion to strike. 

Lasley v. Hylton, 288 Va. 419, 764 S.E.2d 88 (2014)
• Court reversed dismissal of defamation case.  Cashion v. Smith, 286 Va. 327, 749 S.E.2d 526 (2013)
• Obtained reversal of workers’ compensation case because the Full Commission lacked authority to decide the case 

with a retired Commissioner. Layne v. Crist Electrical Contractor, Inc., 62 Va. App. 632, 751 S.E.2d 679 (2013)
• Obtained reversal of jury verdict in maritime case relating to asbestos exposure. Exxon Mobil Corp. v. Minton, 285 

Va. 115, 737 S.E.2d 16 (2013)
• Obtained reversal of decision striking down water and sewer rates that town charged to out-of-town customers; won 

final judgment in favor of town. Town of Leesburg v. Giordano, 280 Va. 597, 701 S.E.2d 783 (2010)
• In question of first impression, obtained dismissal of domestic relations appeal based upon terms of property 

settlement agreement, which waived the right of appeal. Burke v. Burke, 52 Va. App. 183, 662 S.E.2d 622 (2008)
• Obtained reversal of award of writ of mandamus against municipal land development official in subdivision 

application case. Umstattd v. Centex Homes, G.P., 274 Va. 541, 650 S.E.2d 527 (2007)
• Secured affirmance of compensatory and punitive damages awards for breach of fiduciary duty, tortious 

interference, and conspiracy. Banks v. Mario Industries of Virginia, Inc., 274 Va. 438, 650 S.E.2d 687 (2007)

Managing Partner

• Office: 540.983.9405
• Fax: 540.983.9400
• Email: monday@gentrylocke.com
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• Successfully defended a jury verdict for homeowners association for damages stemming from the negligent 
construction of a septic system. Westlake Properties, Inc. v. Westlake Pointe Property Owners Association, Inc., 273 
Va. 107, 639 S.E.2d 257 (2007)

• Successfully represented an individual in a premises liability case involving a question of first impression. Taboada 
v. Daly Seven, Inc., 271 Va. 313, 626 S.E.2d 428 (2006), adhered to on rehearing, 641 S.E.2d 68 (2007)

• Obtained a new trial on damages for injured plaintiff in a medical malpractice case. Monahan v. Obici Medical 
Management Services, 271 Va. 621, 628 S.E.2d 330 (2006)

• Successfully defended decision of the Virginia Workers’ Compensation Commission awarding attendant care 
benefits for employee who lost both arms in an industrial accident and assessing a large award of attorneys fees 
against opposing party. Virginia Polytechnic Institute v. Posada, 47 Va. App. 150, 622 S.E.2d 762 (2005)

• Obtained reversal of summary judgment in federal court negligence case. Blair v. Defender Services, 386 F.3d 623 
(4th Cir. 2004)

• Successfully defended compensatory and punitive damages jury verdict in malicious prosecution case. Stamathis v. 
Flying J, Inc., 389 F.3d 429 (4th Cir. 2004)

• Obtained reversal of summary judgment in state malicious prosecution case representing chairman of a school 
board. Andrews v. Ring, 266 Va. 311, 585 S.E.2d 780 (2003)

• Obtained new trial for individual in medical malpractice case. Sawyer v. Comerci, 264 Va. 68, 563 S.E.2d 748 (2002)
• Successful defense of jury verdict in a construction case interpreting statutory warranty for new dwellings. Vaughn, 

Inc. v. Beck, 262 Va. 673, 554 S.E.2d 88 (2001)
• Successfully defended federal court’s dismissal of First Amendment constitutional challenge in voting rights case. 

Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th Cir. 1997), cert. denied, 522 U.S. 1077 (1998)

Administration & Litigation
• Represent physicians in obtaining restoration of Virginia medical licenses
• Represent medical providers, including physicians, veterinarians, dentists, chiropractors and nurse practitioners in 

disciplinary and licensure matters before the Virginia Department of Health Professions
• Represent large, national pharmacy retailer in defense of professional liability claims
• Advise medical providers on matters relating to the disclosure and retention of medical records
• Defended insureds of large, national insurance company in numerous state court jury trials in personal injury cases

Affiliations
• Member, Judicial Council of Virginia (2013-Present)
• Fourth Circuit Rules Advisory Committee; Chair (2017-2018), Virginia Representative (2013-2017)
• Member, Virginia Model Jury Instruction Committee (2012-Present)
• Chair, Appellate Committee of the Virginia State Bar Litigation Section (2009-Present)
• The Virginia Bar Association Appellate Practice Section Council (2009-Present), Chair (2019-2020)
• Member, Boyd-Graves Conference (2011-Present); Member, Steering Committee (2016-Present)
• Board of Trustees, Virginia Museum of Natural History (2009-2019)
• Board of Directors, The Harvest Foundation (2015-Present)
• Member, Virginia Workers’ Compensation American Inn of Court (2015-Present)
• Member, Blue Ridge Regional Library Board (2007-2011)
• Member, Virginia State Bar Professionalism Course Faculty (2013-2016)
• American Heart Association Roanoke “Go Red for Women” Luncheon; Chair (2017-2018), Co-chair (2016-2017)
• Board of Governors, The Virginia Bar Association (2011-2014)
• Board of Directors, Virginia Law Foundation (2005-2011)
• Member, The Ted Dalton American Inn of Court (2003-2012); Secretary (2007-2012)
• Chair, Committee on Federal Judgeships, Western District, Virginia Bar Association (2004-2008, 2015-Present)
• Member, Nominating Committee, The Virginia Bar Association (2004); Membership Committee (2003-2005)
• Board of Directors, Virginia Association of Defense Attorneys (2001-04)
• Co-Chair, Judicial Screening Committee, Virginia Women Attorneys Association (2001-03)
• Member, Board of Trustees, Adult Care Center (1999-04)
• Executive Committee, Young Lawyers Division, Virginia Bar Association (1998-02)
• President, William & Mary Law School Association (2000-01)
• Law Clerk to the Honorable Lawrence L. Koontz, Jr., Chief Judge, Court of Appeals of Virginia (1991-93)

Awards
• Ranked a “Leading Individual” by Chambers and Partners USA (2017-2018)
• Peer rated “AV/Preeminent” as surveyed by Martindale-Hubbell
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• Fellow, American Academy of Appellate Lawyers (AAAL, inducted 2015)
• Fellow, American Bar Association (inducted 2013)
• Fellow, Roanoke Law Foundation (inducted 2013)
• Fellow, Virginia Law Foundation (inducted 2011)
• Virginia State Bar Harry L. Carrico Professionalism Course Faculty (2013-2016)
• Listed in Benchmark Appellate as a Local Litigation Star (2013)
• Named to 2013 Class of “Influential Women of Virginia” by Virginia Lawyers Media
• Named one of The Best Lawyers in America in the field of Appellate Law (2009-2019)
• Elected to Virginia Super Lawyers for Appellate Law in Super Lawyers magazine (2010-2019), Top 100 listed in 

Virginia (2013-2019), listed in Virginia Super Lawyers Top 50 Women (2015-2019), named to Super Lawyers 
Business Edition US in the area of Appellate Law (2012-2014), and previously was a Virginia Super Lawyers Rising 
Star (2007)

• Designated one of the “Legal Elite” by Virginia Business magazine for Appellate Law (2011-2018)
• Named a “Legal Eagle” for Appellate Practice by Virginia Living magazine (2012, 2015)
• Named a “Leaders in the Law” honoree by Virginia Lawyers Weekly (2006)
• Sandra P. Thompson Award (formerly the Fellows Award), Young Lawyers Division, Virginia Bar Association (2003)
• Best Appellate Advocate, First Place Team, and Best Brief, 1991 National Moot Court Competition

Published Work
• Appellate Mediation Comes to Virginia, Virginia Lawyer, Volume 67, No. 3 (October 2018).
• Drafting Good Assignments of Error, VTLAppeal Volume 1 (2012).
• Lessons from the Supreme Court of Virginia in 2010 on Preserving Error and Rule 5:25, The Virginia Bar 

Association Appellate Practice Section, On Appeal, Vol. II No. 1 (Summer 2011).
• Editorial Board, The Revised Appellate Handbook on Appellate Advocacy in the Supreme Court of Virginia and the 

Court of Appeals of Virginia, 2011 Edition, Litigation Section of the Virginia State Bar.
• Co-author, Something Old, Something New: The Partial Final Judgment Rule, VSB Litigation News, Volume XV 

Number III (Fall 2010).
• Co-author, Thoughts on Trying Construction Cases: An Appellate Perspective, Virginia State Bar Construction Law 

and Public Contracts News, Issue No. 56 (Spring 2010).
• You May Need to Object Twice…What “A Few Good Men” Taught Us About Preserving Error of Appeal, Virginia 

State Bar Litigation News (Winter 2005).

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Jul 1, 2018 — Federal contracting client prevails in teaming agreement appeal
• Jun 29, 2018 — Judge Reduces Jury Verdict Due to Defect in Plaintiff’s Complaint
• Aug 31, 2017 — Property Owners Entitled to Relief from Zoning Administrator’s Mistake
• Dec 14, 2016 — Supreme Court of Virginia Affirms Circuit Court Decision in Construction Claim
• Aug 3, 2016 — Court of Appeals Affirms Finding of Desertion, Awards Appellate Attorney’s Fees
• Aug 18, 2015 — Fraud and Breach of Contract Claims Dismissed, Affirmed on Appeal
• Nov 8, 2013 — Physician Successfully Defended Before Medical Board
• Jun 11, 2013 — Court of Appeals Affirms Decision, Awards Attorney Fees
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Matt Broughton is a Senior Partner and serves on the Management Committee for the firm. Matt heads the Plaintiff’s/Personal 
Injury/Subrogation practice areas at Gentry Locke. During his decades of experience, he has tried hundreds of complex cases in the 
areas of personal injury, business disputes, worker’s compensation, and aviation law, many involving millions of dollars. Matt is 
consistently noted among the Best Lawyers in America® for Plaintiff’s Personal Injury and Products Liability litigation. He is also 
regularly recognized as a Virginia Super Lawyer in General Personal Injury litigation representing plaintiffs. Matt is Lead Worker’s 
Compensation counsel for some of the largest and most successful companies in America including Wal-Mart and FELD 
Entertainment (Marvel, Monster Truck, Disney on Ice).

Education
• University of Richmond, T.C. Williams School of Law, J.D. 1985
• University of Virginia, B.A. with distinction, 1982

Experience
• $112.5 million settlement in False Claims Act whistleblower case involving research fraud
• $75 million settlement in environmental case (coal mining related)
• $14 million settlement in a products liability accident that caused brain injury and blindness
• $5.5 million settlement in brain injury/trucking case
• $5 million settlement in a legal malpractice case
• $4.5 million settlement against responsible parties for product (wash down nozzle) improperly manufactured in 

China
• $4 million for brain injured Plaintiff injured in bus accident case in Australia
• $4 million settlement for a boating death case
• $3.5 million settlement in airplane crash case involving death of a passenger
• $3.4 million in expected attendant care benefits for double amputee
• $3 million in expected attendant care benefits for brain injured/blind worker
• $2.45 million settlement in motorcycle accident case involving facial injuries
• $1.6 million verdict in complex business litigation case
• $1.2 million verdict in federal court truck accident case involving fractured spine
• $1.2 million settlement in automobile crash involving brain injury and leading to appointment of guardian and 

conservator
• $1 million for negligently manufactured auger resulting in amputation
• $1 million settlement against responsible parties for product manufacturing case
• $1 million for ski accident case resulting in quadriplegia
• $975,000 settlement for mechanic’s brain injury in automobile accident case
• $700,000 for injured worker in products liability case involving truck lift gate which fractured lower extremity
• Resolved multiple brain injury cases for $1 million or more
• Involved in multiple cases involving tractor trailer crashes

Partner

• Office: 540.983.9407
• Fax: 540.983.9400
• Email: broughton@gentrylocke.com
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• Multiple cases tried and settled for amounts below $1 million, involving airplane crashes, medical negligence, car 
accidents, truck accidents, products liability and commercial matters

• Many years of experience handling complex business transactions
• Represented multiple companies in buying, selling and changing the ownership status of their businesses
• Over 25 years of experiencing handling workers’ compensation cases throughout Virginia and subrogation cases 

arising from such injuries
• Confidential amount in a sexual assault case of a minor
• Multiple aviation related cases to include assisting parties in purchase and documentation information of entities to 

hold aircraft; Represented pilots in enforcement actions prosecuted by FAA

Whistleblower/Qui Tam
• Served as lead counsel on one of the world’s most high-profile research fraud cases
• Speaker at the 5th World Conference on Research Integrity in Amsterdam, “The Parallel Tracks of Legal 

Accountability for Research Misconduct in the United States” (Symposium Session 12; 2017)
• Participant in 4th World Conference on Research Integrity in Rio de Janeiro (2015)

Workers’ Compensation
• Tried over 1,000 workers’ compensation cases and rated as one of the Best Lawyers in America for Worker’s 

Compensation (1997-2002)
• Mediated hundreds of workers’ compensation cases
• Extensive knowledge in complex workers’ compensation cases involving catastrophic injuries such as brain injury 

and quadriplegia
• Extensive knowledge of statutory and case law of workers’ compensation gained over the last 30 years
• Extensive knowledge of medicine as it relates to traumatic injuries and treatment
• Frequent lecturer on workers’ compensation-related topics

Affiliations
• ATP Rated Pilot with over 5,000 flight hours in airplanes ranging from Gliders to Jets
• President, Southwest Virginia Business Development Association (2005-Present)
• Chair, VTLA Aviation Committee (2004-2010)
• Chair, Aviation Committee, Virginia Bar Association (1999-02)
• Chair, Virginia Bar Association/YLD (1995)
• Chair, Virginia Bar Association/YLD Membership Committee (1990-92)
• Plan attorney for the Airplane Owner and Pilots Association (AOPA)
• President of the IFR Pilots Club
• Member, Lawyer Pilots Bar Association
• Member, Virginia Aviation Trade Association
• Past Member, Aviation and Space Gallery, Virginia Museum of Transportation

Awards
• Named one of only thirty “Leaders in the Law” statewide, and the sole Roanoke-based recipient, by Virginia 

Lawyers Weekly (2013)
• Named to Virginia Super Lawyers in the area of Personal Injury Plaintiff Litigation (2010-2019) and Business 

Litigation (2008)
• Named a Top Rated Lawyer for Litigation & Civil law by American Lawyer Media (2013)
• “Largest Verdicts in Virginia” designation (2006) as recognized by Virginia Lawyers Weekly
• Designated as one of the Legal Elite in the Civil Litigation field by Virginia Business magazine (2003-06)
• Named “2012 Roanoke Product Liability Litigation Lawyer of the Year” and included in The Best Lawyers in America 

for Personal Injury Litigation/Plaintiffs (2013-2019), Product Liability Litigation/Plaintiffs (2010-2019), Best Lawyers 
in America Business Edition for Plaintiffs (2016), Best Lawyers in America for Workers Compensation Law (1997-
2002)

• Named a “Legal Eagle” for Product Liability Litigation by Virginia Living magazine (2012)
• 1998 “Boss of the Year” Award, Roanoke Valley Legal Secretaries Association
• “Attorney of the Year” Award from a top retail entity (2001)

Published Work
• Co-author, They All Fall Down: An Overview of the Law on Deck and Balcony Collapses; “Virginia Lawyer,” the 

official publication of the Virginia State Bar, Volume 65/Number 4 (December 2016).
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• Co-author, The Law of Damages in Virginia, Chapter 11, Punitive Damages (2nd ed. 2008).

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Apr 23, 2013 — Blinded Employee Agrees to $14 Million-dollar Settlement ($16.5M Payout)
• Apr 17, 2013 — Settlement for Medical Malpractice Injury
• May 29, 2012 — Settlement Approved for Girl Hit by Car
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Dave Berry focuses his practice on helping clients with business disputes. Prior to joining Gentry Locke, Dave served for two 
years as a law clerk to The Honorable Donald W. Lemons, Chief Justice of the Supreme Court of Virginia. He has also held roles in 
the United States Attorney’s Office and Office of the Attorney General of Virginia.

Dave earned his J.D. summa cum laude from the University of Richmond School of Law, where he belonged to the Order of the 
Coif and the McNeill Law Society. He also served as a Moot Court Board member and as an articles editor of the University of 
Richmond Law Review. Dave earned a CALI Award in the following categories: Business Litigation Practicum, Comparative 
Employment Law, Environmental Law, First Amendment Law, Mergers & Acquisitions, and Torts. He graduated cum laude with 
an undergraduate degree from George Mason University.

Education
• University of Richmond School of Law, J.D. summa cum laude (2016)
• George Mason University, B.A. cum laude (2012)

Experience
• As a law clerk to Chief Justice Donald W. Lemons, researched criminal and civil appeals brought before the 

Supreme Court of Virginia
• As a legal intern for the United States Attorney’s Office, drafted memos, motions, and responses, helped Assistant 

U.S. Attorneys with witness interviews, and represented the United States in various court proceedings
• Researched and assisted with ongoing and upcoming environmental litigation as a Summer Associate with the 

Office of the Attorney General of Virginia, supported section attorneys, and aided in identifying and notifying 
appropriate registered agents of pending litigation

Awards
• Order of the Coif (2016)
• McNeill Law Society (2014-2016)
• CALI Award for  Torts, Environmental Law, Mergers and Acquisitions, First Amendment Law, Business Litigation 

Practicum, and Comparative Employment Law
• Articles Editor, University of Richmond Law Review (2015-2016)
• Board Member, Moot Court (2014-2016)

Associate

• Office: 540.983.9396
• Fax: 540.983.9400
• Email: berry@gentrylocke.com
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Andrew Bowman focuses his practice on qui tam litigation, where he represents whistleblowers who report fraud against the 
government. Andrew joined Gentry Locke in 2015 after serving for one year as Law Clerk to the Honorable Patrick R. Johnson in 
Grundy, Va. He also served as Vice President of the Buchanan County Bar Association. Andrew graduated from the University of 
Richmond School of Law and earned his B.S. degree in Molecular Genetics from the University of Rochester in New York.

Education
• University of Richmond School of Law, J.D., Certificate in Intellectual Property with distinction, 2013
• University of Rochester, B.S. in Molecular Genetics, 2010

Experience
• $112.5 million settlement in False Claims Act whistleblower case involving research fraud. United States ex rel. 

Thomas v. Duke University, Case No. 1:17-cv-276-CCE-JLW (Middle District of North Carolina)
• $2.75 million jury verdict in medical malpractice case involving failure to diagnose pulmonary embolus. Bagheri v. 

Bailey, Case No. 1:14-cv-77 (Western District of Virginia, Abingdon Division)
• $225,000 jury verdict in pedestrian hit-and-run case. Wood v. Arnold, Case No. 6:18-cv-53-NKM-RSB (Western 

District of Virginia, Lynchburg Division)
• $225,000 settlement in pedestrian-motor vehicle collision. Goldsmith v. Marshall, Case No. CL18-111 (Montgomery 

County Circuit Court)
• Confidential settlement of Section 1983 and Virginia Consumer Protection Act claims involving the alleged unlawful 

sale of an impounded vehicle by towing company. Pence v. G & J Towing & Recovery, Inc., Case No. 7:17-cv-139-
GEC-RSB (Western District of Virginia, Roanoke Division)

• Prior to joining Gentry Locke, served as law clerk to the Honorable Patrick R. Johnson of the 29th Judicial Circuit of 
Virginia, assisting with medical malpractice cases in the Buchanan County Circuit Court. Additionally, assisted with 
numerous motions and hearings in Buchanan County, Dickenson County, Russell County, and Tazewell County

• Assisted in drafting briefs and motion in patent infringement litigation
• Interned with two judges on the Patent Trial and Appeal Board at the United States Patent and Trademark Office

Affiliations
• Member, Virginia State Bar (2014-Present)
• Patent Agent, United States Patent and Trademark Office (2012-Present)
• Vice President, Buchanan County Bar Association (2013-2014)

Published Work
• Co-author, The False Claims Act: Past, Present, and Future; The Federal Lawyer, a publication of the Federal 

Bar Association (December 2016).

Associate

• Office: 540.983.9404
• Fax: 540.983.9400
• Email: bowman@gentrylocke.com
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Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Jun 22, 2016 — Tragic Failure to Properly Diagnose and Treat Results in Jury Verdict for $2.75 Million
• Jun 26, 2015 — Settlement in Post-surgery Wrongful Death
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Charlie Calton is a trial lawyer in Gentry Locke’s Plaintiff’s group who represents people in medical malpractice, wrongful death, 
and personal injury cases across Virginia. Prior to joining Gentry Locke, Charlie worked for more than a decade as a claims 
representative in the civil litigation section at the Virginia Office of the Attorney General, and was an Adjudication Specialist with 
the Virginia Department of Health Professions, and represented individuals seeking disability benefits at Social Security 
administrative hearings. A graduate of The University of Richmond School of Law, Charlie grew up in Lee County, Virginia and is 
excited to be practicing closer to home.

Education
• University of Richmond School of Law, J.D. cum laude (2016)
• University of Virginia College at Wise, B.S. in Biology and Business Administration, (2002)

Experience
• Drafted complaints and various motions for motor vehicle accidents, medical malpractice, products liability, and 

wrongful death matters
• As a Claims Representative in the civil litigation section at the Virginia Office of the Attorney General, performed 

legal research, assisted in drafting pleadings, and worked closely with individuals to secure maximum recovery in 
civil litigation matters

• Represented claimants at administrative hearings across five states to determine eligibility for Social Security 
Disability benefits

• Drafted notices and orders for the Virginia Board of Medicine, Virginia Board of Pharmacy, and Virginia Board of 
Long-Term Care Administrators as an Adjudication Specialist with the Virginia Department of Health Professions, 
and appeared before the boards at administrative hearings

Affiliations
• Executive Leadership Team, Virginia March of Dimes (2016-Present); Chair, Roanoke Valley March of Dimes 

Executive Leadership Team (2017-Present); Member, March of Dimes State Board (2017-2018)
• Member, Ted Dalton American Inn of Court (2017-Present)
• Member, Virginia Trial Lawyers’ Association (2016-Present)
• Member, The Virginia Bar Association (2016-Present)
• Member, Virginia State Bar (2016-Present)
• The Thomas Jefferson Intellectual Property American Inn of Court (2014-2016)
• Articles Editor, Richmond Journal of Online Law & Technology (2014-2016)
• Students Live Benefit Concerts, Founder (2013-Present)

Awards
• Named a “Virginia Super Lawyers Rising Star” for Personal Injury: Plaintiff (2019)

Associate

• Office: 540.983.9327
• Fax: 540.983.9400
• Email: calton@gentrylocke.com
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Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Feb 22, 2018 — Roanoke City jury renders unanimous verdict of $1.5 million for victim of radiology 
malpractice
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Christen Church is a Partner in the General Commercial practice group with a transactional and advisory practice focusing on 
intellectual property, health care regulation and compliance, data privacy and security, mergers and acquisitions, commercial 
financings, as well as structuring both state and federal tax credit financings/transactions (historic rehabilitation and new markets 
tax credits). Christen has consistently been recognized since 2014 as a “Virginia Rising Star” by Virginia Super Lawyers and listed 
as a “Legal Elite” in Intellectual Property by Virginia Business magazine.

Education
• Washington and Lee University School of Law, J.D. 2008
• University of Virginia, B.A. 2004

Experience

Intellectual Property
• Advises clients on all aspects of securing, enforcing and protecting their intellectual property rights

Cybersecurity, Data Privacy and Security
• Assists clients with identifying and managing privacy and information security risks
• Assists clients in developing policies, standards and procedures designed to protect sensitive information
• Advises clients on the applicable response and notification obligations following a security incident

Health Care
• Advises clients on a wide range of health law topics, including health care reform, fraud and abuse, health 

information technology, as well as issues related to Medicare and Medicaid provider participation, billing and 
compliance

• Assists clients in navigating the often complex and evolving legal issues facing health care providers, employers 
and individuals today, including compliance with HIPAA, HITECH, and the Affordable Care Act

Tax Credit Financing
• Structures financings/transactions involving federal and state tax credits (including historic rehabilitation and new 

markets tax credits)
• Represents project sponsors as well as other parties participating or otherwise involved with the tax credit 

financings/transactions, including lenders, not for profit organizations, private developers and municipalities

Banking and Finance
• Facilitates commercial loan transactions, including secured and unsecured term and revolving credit, asset based 

loans, participation arrangements as well as refinance and loan modification arrangements

Partner

• Office: 540.983.9390
• Fax: 540.983.9400
• Email: church@gentrylocke.com
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Business
• Advises entities and organizations, including nonprofits, through all stages of their life cycles, from formation and 

governance to financing to disposition
• Drafts and negotiates contracts and advises clients generally on business and transactional matters

Affiliations
• Roanoke Bar Association: Board Member (2017-Present); Chair, Young Lawyers Committee (2016-2017); Member 

(2009-Present)
• Member, Board of Directors for Children’s Trust Foundation Roanoke Valley (2012-Present)
• Chair, Health and Law Commission, Virginia State Bar Young Lawyers Conference (2009-2011)
• Co-Chair, Virginia State Bar Southern Virginia Minority Pre-Law Conference (2009)
• Co-Chair, Virginia Bar Association Washington and Lee Law School Council (2009-2012)
• Member, American Health Lawyers Association
• Member, Virginia State Bar
• Member, The Virginia Bar Association
• Member, American Bar Association
• Member, Virginia Women Attorneys Association
• Judicial Clerk to the Honorable Jonathan M. Apgar, Roanoke City Circuit Court (2007-2008)

Awards
• Named one of the “Legal Elite” by Virginia Business magazine for Intellectual Property law (2018)
• Named a “Virginia Super Lawyers Rising Star” in Health Care (2019), Business/Corporate (2016-2018) and 

Business/Mergers & Acquisitions (2014-2015)
• Outstanding Volunteer Service Award for co-chairing the 2009 Southern Virginia Minority Pre-Law Conference, 

Virginia State Bar Young Lawyers Conference (2010)
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Lauren Coleman practices in Gentry Locke’s Business & Corporate group. Lauren focuses on assisting clients with a wide 
range of general corporate, real estate, and environmental matters. Prior to joining Gentry Locke, Lauren was a summer associate 
with the firm, and also served as a judicial extern for the Honorable William G. Petty of the Court of Appeals of Virginia.

Education
• William & Mary Law School, J.D. 2016
• College of William & Mary, B.A. summa cum laude, 2013

Experience
• Draft and review contracts and policies for compliance with applicable laws and regulations
• Assist clients with entity formation, business structure, and corporate governance matters
• Prepare and review commercial lease agreements
• Assist with commercial real estate transactions
• Research zoning, land use, and environmental matters
• Drafted opinions and bench memoranda for the Honorable William G. Petty of the Court of Appeals of Virginia
• Researched Virginia statutes and case law in criminal matters as a legal intern for the Rockbridge County and City 

of Lexington Commonwealth Attorney’s Office
• Co-authored a policy paper as a member of William & Mary Law School’s Virginia Coastal Policy Center

Affiliations
• Member, Roanoke Bar Association (2019-Present)
• Member, The Virginia Bar Association (2016-Present); Pro Bono Hotline Coordinator for Southwest Virginia Region, 

Young Lawyers Division (2018)
• Certificate in Leadership from Batten Leadership Institute at Hollins University (2018)
• Member, Virginia Women Attorneys Association (2017-Present)
• Board Member, Roanoke Children’s Theatre (2017-Present)
• Member, Virginia State Bar (2016-Present)

Awards
• William & Mary Environmental Law and Policy Review, Senior Articles Editor
• Phi Delta Phi Legal Honor Society

Published Work
• 2018 Virginia General Assembly Report: Selected Real Estate Legislation, The Fee Simple – The Journal of the 

Virginia State Bar Real Property Section, Vol. XXXIX, No. 1 (2018).
• Message in a Water Bottle: The Call for a Tri-State TMDL for Western Lake Erie, 40 Wm. & Mary Envtl. L. & 

Pol’y Rev. 565 (2016).

Associate

• Office: 540.983.9424
• Fax: 540.983.9400
• Email: coleman@gentrylocke.com
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Chip Dicks is a former member of the Virginia House of Delegates and served on the Courts and Education committees. Chip also 
served on the Virginia Housing Commission as a House member. Since leaving the Legislature in 1990, he has represented 
associations and businesses on administrative, legislative and regulatory matters before state government agencies and the General 
Assembly. He has substantial experience representing developers on a variety of land use applications across Virginia. Chip has 
extensive experience in the laws and regulations affecting billboard signs, and in the field of landlord tenant and fair housing laws. 
Chip joined Gentry Locke in 2018 to practice with our Government & Regulatory Affairs group in Richmond.

Education
• Stetson University College of Law, J.D. 1977
• Methodist College, B.A. 1973

Experience
• Represented Virginia Realtors as Legislative Counsel in the Virginia General Assembly for almost 30 years and has 

had a hand in writing a significant portions of the state real estate and landlord tenant statutes during that time
• Served as a member of the Virginia Code Commission Work Group to rewrite all of Title 55 of the Code of Virginia, 

which includes real estate related state statutes. Title 55 will be recodified into Title 55.1 effective on October 1, 
2019

• Served for almost 20 years as a member of each of the three Work Groups established by the Virginia Housing 
Commission, which acts as a think-tank on real estate and housing related legislation

• Represented the Outdoor Advertising Association of Virginia as Legislative Counsel for more than 20 years and 
during that time, has had a hand in writing state billboard related legislation in the Virginia General Assembly and in 
that capacity, has been recognized as a national expert in sign law by industry groups

• Represented the Northern Virginia Apartment Association as Legislative Counsel in a major rewrite of the state 
statutes relating to administrative zoning determinations and variances before the Boards of Zoning Appeals in the 
Commonwealth

• Tried numerous declaratory judgment actions and cases before Boards of Zoning Appeals throughout the 
Commonwealth to obtain favorable outcomes to protect the zoning rights of clients

• Represented the Virginia Realtors as Legislative Counsel in major rewrites of the state statutes relating to vested 
zoning rights of private property owners

• Represented a coalition of major business and real estate organizations in the substantial rewrites of the eminent 
domain state statutes in the Virginia General Assembly during the years following the US Supreme Court decision in 
Kelo v. New London

• Represented Lamar Advertising Company in cases in the Richmond Circuit Court and before the Virginia Supreme 
Court successfully protecting Lamar’s vested zoning rights under state statutes.

• Represents the solar industry and in that capacity, has had a hand in writing transformative energy legislation in the 
Virginia General Assembly the last several years helping to improve the marketplace for development of new solar 
energy facilities in Virginia.

Partner

• Office: 804.297.3703
• Mobile: 804.225.5507
• Fax: 540.983.9400
• Email: chipdicks@gentrylocke.com
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• Former Co-Owner of a cell tower company which was sold to a publicly traded company and handled all aspects of 
developing a wireless cell tower company from the start-up stage through mature operation, and as an attorney, 
have represented wireless companies in zoning cases in multiple localities in the Commonwealth

• Directed an economic development practice for a law firm and in that capacity, participated in foreign trade missions 
with various Governors of Virginia, and participated in recruiting prospects, structuring deals and closing economic 
development transactions to benefit the Commonwealth of Virginia

• Structured a number of complex financing deals monetizing government revenue streams into off-balance sheet 
transactions to create opportunities to fund government infrastructure otherwise not achievable

• Represented a multi-national oil company in a tank farm spill in Fairfax City and Fairfax County
• Represented a major petroleum pipeline company in a significant leak in Fairfax County
• Represents the Virginia Manufactured and Modular Home Association as Legislative Counsel including positioning 

this industry as a key player in finding solutions to address the affordable housing crisis in the Commonwealth
• Represents the Circuit Court Clerks as Legislative Counsel and in that capacity, has written legislation that 

established a “digital legal framework” for automation of all land records in the Commonwealth, which enables 
efficiency in private real estate transaction including the ability to conduct all-electronic real estate settlements. In 
addition, this representation includes writing legislation that streamlines the criminal procedures and the procedures 
used in civil cases, probate and all other substantive areas of law handled by the Circuit Court Clerks

• Experienced in trying civil cases in numerous circuit courts throughout the Commonwealth and administrative 
appeals before numerous regulatory agencies in the Commonwealth

• Experienced in handling cases before the Supreme Court of Virginia

Affiliations
• The Virginia Bar Association (1990-Present)
• Member, Virginia Apartment and Management Association
• Member, RVA Chamber
• Member, Chesterfield Chamber
• Member, Virginia Chamber
• Former Board Member, Virginia Chamber
• Former Member, Virginia House of Delegates
• Former Chair, Joint Legislative Commission on Infrastructure and Revenue Resources in the Commonwealth
• Former Member, Virginia Alcohol Safety Action Project
• Former Member, Virginia Housing Commission
• Member, Virginia Public Action Project
• Member, Virginia Free
• Former Board Member and Member of the Executive Committee, Virginia Economic Bridge
• Member, Virginia Economic Developers Association
• Former Member, Japan-Virginia Society
• Former Member, Canada-Virginia Business Association
• Former Board Chair, YMCA of Chester
• Former Member, Kiwanis Club
• Former Co-Chair, Epilepsy Society of Virginia
• Former Assistant Commonwealth’s Attorney
• Former Chair, Chesterfield Democratic Committee
• Former Member, Northern Virginia Building Industry Association
• Former Member, Fairfax Chamber
• Former Member, Apartment and Office Building Association
• Former Member, Metropolitan Washington DC Board of Trade
• Former Member, Home Builders Association of Virginia

Awards
• Named “Outstanding Young Man of Virginia” by the Virginia Jaycees (1988)
• Named Distinguished Alumnus by Methodist University (1988)
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Evans Edwards is an attorney in Gentry Locke’s Workers’ Compensation group. Evans previously served as an associate attorney 
with several law firms. He also served as an attorney advisor with the FBI’s National Security Law Branch. Since joining Gentry 
Locke, Evans has handled dozens of workers’ compensation claims for both employers and injured workers.  Evans has become 
increasingly involved in Gentry Locke’s Plaintiffs Practice Group, assisting on medical malpractice, product liability, and other 
personal injury matters.

A native of Roanoke, Evans earned his law degree from Yale Law School and graduated summa cum laude with honors from 
Washington & Lee University with a B.A. degree in Economics. While at Washington & Lee, he was 1st Team Academic All-
America in Football.

Education
• Yale Law School, J.D. 1996
• Washington & Lee University, B.A. in Economics, summa cum laude with honors and class salutatorian, 1993

Experience
• Handled numerous claims on behalf of injured workers who have suffered catastrophic traumatic brain injuries
• Representation in matters where firefighters and EMS personnel have been injured in the line of duty, and claims on 

behalf of the dependents of workers who perished in fatal workplace accidents
• Successfully defended employers through hearing and review by the Workers’ Compensation Commission against 

claims involving wide range of orthopedic injuries
• Obtained favorable judgments or settlements for individuals in a variety of personal injury actions arising from motor 

vehicle accidents
• Member of defense team that successfully suppressed edited audiotapes in labor racketeering case which ended in 

an acquittal of client on all counts.  U.S. v. Wardlaw, 977 F. Supp. 1481 (N.D. Ga. 1997)
• Prior to joining the FBI, was senior associate in defense of corporate controller in prosecution brought by federal 

Corporate Fraud Task Force that resulted in acquittal of controller on all counts at trial
• Participated in numerous internal investigations and corporate compliance reviews.

Past litigation experience includes federal criminal defense, products liability, employment, and antitrust matters

Affiliations
• Member, Virginia State Bar
• Former Member, State Bar of Georgia (1996-2010)

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

Associate

• Office: 540.983.9436
• Fax: 540.983.9400
• Email: edwards@gentrylocke.com
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• Nov 22, 2016 — $1.75 Million Settlement for Fall Victim due to Nursing Malpractice
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Lauren Eells is an attorney in our General Commercial group.  Lauren primarily assists individuals, families, business owners and 
beneficiaries with various estate related matters including extensive planning, wealth preservation techniques, business succession 
planning and administration. Additionally, Lauren works with closely held businesses assisting with general corporate matters, 
various commercial transactions and obtaining intellectual property protection. Prior to joining Gentry Locke, Lauren worked in-
house at SunTrust Mortgage in Richmond.

Education
• Virginia Polytechnic Institute and State University, B.A., cum laude, 2007
• University of Richmond, T.C. Williams School of Law, J.D. 2010

Experience
• Assists individuals with estate planning and administration, and drafts various trust documents related to estate 

planning
• Assists companies with formation, organization and corporate transactions
• Represents both buyers and sellers of corporate transactions
• Assists closely-held businesses in the transfer of ownership
• Assists companies in developing and implementing plans of liquidation
• Conducts legal research in the areas of corporate, estate and gift taxation

Affiliations
• Board of Directors, Conflict Resolution Center (2012)
• Board of Directors, Virginia Nonprofit Law Center (2017-2018)
• Virginia Women Attorneys Association: Member (2012-Present), Board Member (2015-Present)
• Member, Virginia State Bar
• Member, The Virginia Bar Association
• Member, Roanoke Bar Association

Of Counsel

• Office: 540.983.9418
• Fax: 540.983.9400
• Email: eells@gentrylocke.com

Lauren S. Eells, Associate | Gentry Locke Attorneys Page 1 of 1

https://www.gentrylocke.com/eells/ 8/22/2019

Page 25 of 424



Page 26 of 424



Michael Finney has a diverse litigation practice, focused on resolving complex business disputes. Prior to joining Gentry Locke, 
Michael practiced in Washington, DC, and clerked at the United States District Court in Roanoke for the Honorable James C. 
Turk. Since 2012 he has been recognized by Virginia Super Lawyers and is consistently named one of the “Legal Elite” by Virginia 
Business magazine.

Education
• Harvard Law School, J.D. 2006
• Stanford University, B.A. 2000

Experience
Michael Finney is admitted to practice law in Virginia, the District of Columbia, and the State of California (inactive).

• $112.5 million settlement in False Claims Act whistleblower case involving research fraud. United States ex rel. 
Thomas v. Duke University, Case No. 1:17-cv-276-CCE-JLW (Middle District of North Carolina)

• Defended magazine publisher in high-profile defamation case that culminated in three-week trial
• Obtained partial summary judgment and jury verdict for large gas company on multi-million dollar breach of contract 

claims, and then successfully argued appeal before Fourth Circuit
• Represented company President/CEO and director in shareholder’s derivative action, where asserted claims 

exceeded $200 million
• Represented municipality in dispute over airport runway project
• Represented company on products liability claims arising from plant explosion
• Obtained dismissal of defamation and business tort claims action against newspaper publisher
• Represented shopping center owner seeking to declare that a restrictive covenant was invalid
• Represented former owner of accounting company in contract dispute over earn-out provision
• Represented international pharmaceutical company in intellectual property dispute with former employee-inventor 

and his competing company
• Represented national galvanizing company in open account contract dispute, obtaining trial judgment for full amount 

claimed
• Represented guarantor of a commercial shopping center loan in federal litigation
• Represented multiple individuals who purchased illegitimate annuities in underlying and insurance coverage actions
• Represented numerous business entities and departing individuals in non-compete, trade secret, conspiracy, 

defamation, and other “business divorce” cases
• Represented multiple commercial tenants in lease disputes
• Served as local counsel in both state and federal litigation
• Federal judicial clerk for the Honorable James C. Turk, Western District of Virginia (2008-2009)

Partner

• Office: 540.983.9373
• Fax: 540.983.9400
• Email: finney@gentrylocke.com
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Affiliations
• Board Member, Virginia State Bar Litigation Section (2018-present)
• Board Member, Boys & Girls Club of Southwest Virginia (2017-present)
• Chair, Corporate and Commercial Litigation, Virginia Association of Defense Attorneys (2012-2014)
• Vice-Chair, Corporate and Commercial Litigation, Virginia Association of Defense Attorneys (2011)
• Member, Virginia State Bar
• Member, Washington DC Bar
• Member, California State Bar (inactive)
• Member, The Virginia Bar Association
• Member, Roanoke Bar Association
• Member, American Bar Association

Awards
• Named a Virginia Super Lawyers Rising Star in Business/Corporate Law (2012) and Business Litigation (2013-

2018)
• Designated one of the Legal Elite by Virginia Business magazine in the area of Litigation (2016-2018) and Young 

Lawyer (Under 40, 2015)

Published Work
• Co-author, Rule 68 Offers of Judgment – a Useful Defense Tool; The VADA Journal of Civil Litigation, Vol. XXIV, 

No. 4 (Winter 2012-2013)
• Co-Author, Internet Theft from Business Bank Accounts — Who Bears the Risk?; VADA Journal of Civil 

Litigation, Vol. XXIII, No. 4 (Winter 2011-2012)

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Jul 19, 2016 — Successful Defense of Multi-Million Dollar Defamation Suit Against Newspaper
• May 16, 2014 — Virginia Company Prevails in Hard-Fought Labor Arbitration Case
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Travis Graham joined Gentry Locke in 2007 after practicing law in Knoxville, Tennessee for a number of years. Travis represents 
both plaintiffs and defendants in the state and federal courts of Virginia and Tennessee, and focuses on trust and estate litigation, 
product liability, medical malpractice, and complex commercial litigation. He advises outdoor recreation groups on issues of access 
and liability, and is a frequent writer, lecturer, and consultant on issues of federal and state civil procedure.

Travis grew up in Virginia and attended Virginia Tech. He graduated from The University of Tennessee College of Law in 1998 as 
class valedictorian. He served as law clerk to the Honorable Glen M. Williams of the United States District Court for the Western 
District of Virginia in Abingdon, Va.

Education
• The University of Tennessee College of Law, J.D. with highest honors and class valedictorian, 1998
• Virginia Polytechnic Institute and State University, B.A. 1991

Experience
• Represents both estates and heirs in will contests and actions arising from administration of large estates
• Writer, speaker and consultant on issues of state and federal civil procedure
• Represents products manufacturers, major retailers and plaintiffs in product liability actions
• Represents plaintiffs in medical malpractice and catastrophic personal injury actions
• Counsel to outdoors groups on environmental and access issues

Affiliations
• Member, Tennessee State Bar, 1998; Virginia State Bar, 2008
• Law Clerk to the Honorable Glen M. Williams, Senior United States District Judge for the Western District of 

Virginia, 1998-99
• Adjunct Professor, The University of Tennessee College of Law
• Camp Volunteer and Executive Board Member, Blue Ridge Mountains Council, Boy Scouts of America

Awards
• Listed on the Tennessee Supreme Court Pro Bono Honor Roll and recognized as an “Attorney for Justice” (2018)
• Outstanding Volunteer Service Award, Virginia State Bar Young Lawyers Conference (2010)
• Outstanding Service Award, Knoxville Bar Association Pro Bono Project
• 1998 Class Valedictorian and Outstanding Graduate, The University of Tennessee College of Law
• Order of the Coif; Phi Kappa Phi Honor Society

Published Work
• Your Answer, Please, Virginia Lawyer Magazine, Vol. 59, No. 7 (February 2011).

Partner

• Office: 540.983.9420
• Fax: 540.983.9400
• Email: graham@gentrylocke.com
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• Co-author, A “Day” is a Day Again: Proposed New Rule 6 and Other Important Changes to the Federal Rules of Civil 
Procedure, VSB Litigation News, Volume XIV, No. III (Fall 2009).

• Co-author, Have You Made A Last-ditch, Desperate, and Disingenuous Attempt to Subvert the Legal Process 
Today?, Virginia Lawyer Magazine, Volume 57 (February 2009).

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Jun 22, 2016 — Tragic Failure to Properly Diagnose and Treat Results in Jury Verdict for $2.75 Million
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Alicha Grubb works in the Commercial Litigation group helping clients resolve their business disputes. Prior to joining Gentry 
Locke, Alicha researched criminal and civil motions as a law clerk for the Twenty-third Judicial Circuit, where she assisted on 
large projects such as editing the Virginia Model Jury Instructions. Alicha’s prior experience includes assistance in legal matters at 
the Roanoke County Commonwealth Attorney’s Office and the U.S. Attorney’s Office in Greensboro, NC. Alicha is an award-
winning speaker who is also fluent in Spanish.

Education
• Wake Forest University School of Law, J.D. (2016)
• Bob Jones University, B.A., cum laude (2013)

Experience
• Successfully defended an action for breach of commercial lease on the grounds that lease was for more than five 

years and did not meet the seal requirements of the Virginia Code (Mitchell v. Morgan, Roanoke City General 
District Court)

• Successfully defended a breach of contract action against one of our commercial clients at a bench trial on the 
merits. (Horn v. Woods Service Center, Roanoke City General District Court)

• Successfully defended two speeding tickets on behalf of a commercial client, getting the charges reduced to 
defective equipment (Martinsville General District Court)

• Successfully defended numerous garnishment show causes against commercial clients on the grounds that the 
garnishment summons were improperly served (Harrisonburg and Lynchburg Circuit Courts)

• Court granted demurrer to the plaintiff’s declaratory judgment action on the grounds that it was preemptive forum 
shopping (MCCOA, LLC v. Retail Service Systems, Inc., Civil Action No. 7:17-CV-00505 (Western District of Va. 
Feb. 1, 2018)

• As a law clerk, researched criminal and civil motions before the 23rd Judicial Circuit Court and prepared orders 
based on hearing outcomes

• Conducted daily misdemeanor trials and appeals in General District, Juvenile, and Circuit Court, prosecuted weekly 
preliminary hearings in Circuit Court, and prepared witnesses for trial as an intern for the Roanoke County 
Commonwealth Attorney’s Office

Affiliations
• Graduate, Batten Leadership Institute of Hollins University (2019)
• Member, Wake Forest Journal of Law and Policy (2014-2016)
• Wake Forest Moot Court: Captain and member, Jessup International Law Moot Court Team (2014-2016); Stanley 

Competition participant (2015); Walker Competition Elite Eight finalist (2014); moot court mentor (2015-2016)
• Member, Black Law Student Association (2013-2016)
• Chief Justice, South Carolina Student Legislature (2012-2013)

Associate

• Office: 540.983.9361
• Fax: 540.983.9400
• Email: grubb@gentrylocke.com
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Awards
• CALI Award for Trial Practice (2015)
• North Carolina Advocates for Justice Award (2015)
• Highest Ranking Oralist, Wake Forest Jessup International Law Moot Court team (2015)
• First Place in Extemporaneous Writing Contest (2013)
• Outstanding Written Work in American History, presented by Daughters of the American Revolution (2013)
• Best Legislation and Best Written Brief awarded by South Carolina Student Legislature (2012, 2013)

Published Work
• Co-author, Show Me the Money, VBA Journal, Volume XLVI, No. 1 (Spring 2019).

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Feb 12, 2019 — Restaurant chain not required to garnish employee tips
• Jun 19, 2018 — Contract case involving home purchase settled, all fees recovered
• Feb 7, 2018 — Preemptive "forum shopping" fails against our client's Trade Secret litigation
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Greg Habeeb is a former member of the Virginia House of Delegates, where he represented Virginia’s 8th District and served as 
Vice-Chair of the Courts of Justice Committee, was a Subcommittee Chair for the Courts of Justice, Commerce & Labor and 
Transportation committees, and served on the Rules and Privileges & Elections committees. Greg retired from the Virginia House 
of Delegates in August of 2018 and now chairs Gentry Locke’s Government and Regulatory Affairs team in Richmond, Virginia. 
Pursuant to Virginia law, he does not perform any legislative lobbying services. Greg is also a litigation partner specializing in 
complex business and catastrophic injury cases, representing individuals and companies in courts throughout the Commonwealth 
of Virginia and the nation. In 2017 Greg was named a “Leader in the Law” by Virginia Lawyers Weekly.

Education
• Wake Forest School of Law, J.D. 2001
• Wake Forest University, B.A. cum laude, 1998

Experience
• Obtained a $14 million settlement in a products liability accident that caused brain injury and blindness
• Represented worker injured by defective product imported from Asia resulting in multi-million dollar settlement
• Represented estate of passenger killed in an airplane crash resulting in multi-million dollar settlement
• Obtained $250,00 jury verdict in single engine plane crash case
• Obtained $155,000 jury verdict for home seller against buyer for breach of real estate contract
• Represented numerous companies and individuals in the enforcement of contracts
• Represented Fortune 500 company in successful enforcement of non-competition/non-solicitation agreement
• Represented lending institution in successful NASD arbitration
• Represented patent holder in successful patent infringement litigation
• Represented national lighting manufacturer in successful suit against former employees
• Represented landowner in successful tax assessment appeal of 3,000+ acre property
• Represented company in trade dress litigation brought by national leader in industry
• Represented numerous lending institutions in various Uniform Commercial Code litigation
• Successfully litigated Fair Credit Reporting Act and Virginia Consumer Protection Act matters
• Represented numerous injured individuals in various negligence actions worth millions of dollars
• Jury trial experience in state courts throughout the Commonwealth of Virginia and the United States District Courts 

for the Eastern and Western Districts of Virginia
• Appellate experience in the Virginia Supreme Court, United States Court of Appeals for the 4th Circuit and the 

United States Court of Appeals for the Federal Circuit

Affiliations
• Member, Virginia General Assembly (2011-2018)
• Member, Virginia State Bar

Partner

• Office: 804.297.3702
• Fax: 540.983.9400
• Email: habeeb@gentrylocke.com
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• Member, The Virginia Bar Association: Co-Chair, Membership Committee, Young Lawyers Division; Member, 
Litigation and Young Lawyers Divisions

• Member, American Bar Association, Member, Litigation and Young Lawyers Divisions
• Member, Roanoke Bar Association
• Member, Virginia Trial Lawyers Association
• Past Member, Virginia Recreational Facilities Authority
• Past Chairman, Salem Republican Committee
• Roanoke Chapter Leader, Republican National Lawyers Association
• Member, Board of Directors, Big Brothers Big Sisters of Southwest Virginia
• Member, Virginia YMCA’s Model General Assembly Committee
• Past Member, Wake Forest Law Alumni Council
• Volunteer Attorney for the Military Family Support Center

Awards
• Named a “Leader in the Law” by Virginia Lawyers Weekly (2017)
• Recipient, Client Distinction Award, Martindale-Hubbell (2012)
• Named a Top Rated Lawyer for Commercial Litigation, General Practice, and Products Liability law by American 

Lawyer Media (2013)
• Named to the Blue Ridge Business Journal’s “20 Under 40 List” of the Blue Ridge Region’s up-and-coming 

business leaders (2010)
• Designated as one of the Legal Elite in the Young Lawyer category by Virginia Business magazine (2004 and 2009)
• Recipient, RPV Governor’s Award – recognized as Best Chair throughout the Commonwealth of Virginia
• Named a Virginia Super Lawyers in the area of Business Litigation (2018-2019); previously named Rising Star in 

the area of Business Litigation (2008, 2010, 2012-2016), General Litigation and Personal Injury Plaintiff (2008), 
Commercial Litigation (2011)

• Roanoke Bar Association President’s Volunteer Service Award, Bronze level, for 100-249 hours of community 
service in a calendar year

• “Largest Verdicts in Virginia” designation (2006) as recognized by Virginia Lawyers Weekly

Published Work
• Co-author, They All Fall Down: An Overview of the Law on Deck and Balcony Collapses; “Virginia Lawyer,” the 

official publication of the Virginia State Bar, Volume 65/Number 4 (December 2016).

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Nov 22, 2016 — $1.75 Million Settlement for Fall Victim due to Nursing Malpractice
• Aug 18, 2015 — Fraud and Breach of Contract Claims Dismissed, Affirmed on Appeal
• Mar 19, 2014 — Homeowner's Attempt to Void Mortgage Denied
• Apr 23, 2013 — Blinded Employee Agrees to $14 Million-dollar Settlement ($16.5M Payout)

Gregory D. Habeeb, Partner | Gentry Locke Attorneys Page 2 of 2

https://www.gentrylocke.com/habeeb/ 8/22/2019

Page 34 of 424



Greg Haley focuses his practice on commercial litigation and disputes involving local government. Greg has extensive experience 
in disputes involving contract claims, UCC issues, and corporate governance. Greg represents local governments and businesses in 
all matters involving local government law.

Greg brings an exceptional level of skill, intensity, engagement, and innovative thinking to his work. He believes the best results 
can be achieved by extra effort, leveraging expertise, early and accurate case evaluations, accessibility, and good communication. 
Greg analyzes legal matters not just as a lawyer, but also based on what solution the client needs, whether a business or local 
government.

Education
• College of William and Mary, J.D. 1984
• Hampden-Sydney College, B.A. cum laude, Phi Beta Kappa, 1981

Experience

Commercial and Business Litigation:
Greg has tried numerous cases to verdict or decision. In the area of business litigation, these cases have included contract disputes, 
UCC issues (purchase and sale of equipment and goods), false claims, land development, government contracting, professional 
liability, tax disputes, and other matters.

• Represented manufacturers of industrial equipment in litigation matters involving breach of contract, payment, 
claimed defect issues, and Uniform Commercial Code issues

• Represent relator in major false claims act case involving grant funded research
• Represented seller in dispute under an asset purchase agreement involving post-closing adjustments and 

environmental indemnification claims
• Represented bank in litigation involving lender liability claims of bad faith loan administration and improper 

foreclosure
• Represented banks in litigation involving a check-kiting scheme and intercreditor disputes
• Represented tax consulting client in accounting malpractice claim against an international accounting firm
• Represented seller in the enforcement of a real estate purchase and sale contract to require buyer to specifically 

perform the contract involving large parcel for planned waterfront development
• Represented seller of airplanes in specific performance and breach of contract claims against buyer
• Represented employers in enforcement of noncompetition agreements, customer nonsolicitation agreements, and 

nondisclosure agreements
• Represented shareholders in corporate governance disputes
• Represented corporate management in shareholder derivative claims litigation.
• Represented engineering firms in professional liability claims

Partner

• Office: 540.983.9368
• Fax: 540.983.9400
• Email: haley@gentrylocke.com
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• Represented entities, including a community hospital and large manufacturing company, in real estate and other tax 
disputes with local governments

• Represented general contractors in defense of extra work claims by subcontractors in construction projects
• Represented owners in construction disputes with general contractors
• Represented owners in condemnation proceedings involving commercial and development properties
• Represented owner in litigation involving the termination of a general construction contract

Transactions:
Greg has significant experience in transactions. In many cases, the transaction work resulted from relationships established in prior 
litigation matters.

• Represented manufacturers in developing and implementing contract formation practices and managing transaction 
risk through use of favorable terms of purchase and/or sale

• Represented seller in negotiation of contracts for the sale of customized HVAC equipment for data center projects
• Represented shareholders in sale of stock in large manufacturing company
• Represented buyer in asset purchase transaction involving an animation technology service company
• Represented sellers in real estate transactions involving significant development properties and convenience stores
• Represented European equipment manufacturer in establishing United States operations including the formation of 

a U.S. subsidiary, establishing business and contract formation practices, and other related matters
• Represented parties in contract manufacturing, cooperative licensing and marketing agreements involving custom 

industrial equipment
• Represented manufacturer in the sale of a product line and related intellectual property rights
• Represented manufacturers in the development of international sales and marketing agreements
• Represented developers in the negotiation of economic development incentive agreements with local governments 

for hotel and mixed use projects
• Represented group of stockbrokers in developing new employment agreements with national financial firm

Local Government:
Greg is recognized as a leading attorney for representing local governments in litigation and for special projects.

• Represented local governments in litigation matters involving zoning, subdivision, utility extensions, public 
contracting and procurement, contract disputes, construction disputes, condemnation proceedings, and personnel 
matters

• Represented real estate development companies in matters involving land use regulations and citizen challenges to 
development approvals by local governments

• Represented local governments in matters involving municipal boundary changes and interlocal revenue sharing 
and land use regulation agreements

• Represented local governments in land use litigation matters involving shopping centers, subdivisions, zoning 
appeals, utility extensions, vested rights, nonconforming uses, conditional use permits, economic development 
agreements, downzonings, code enforcement, wind energy facilities, intensive livestock operations and other 
matters

• Represented local governments in tax assessment litigation involving manufacturing facilities, a regional shopping 
center, a department store, and a regional hotel and conference center

• Represented local governments in litigation involving the administration and enforcement of stormwater 
management fee ordinances

• Represented local governments in the negotiation of economic development incentive agreements
• Represented local governments in matters involving intergovernmental agreements for schools, jails, solid waste 

management, water and sewer service, and social services
• Represented local governments in comprehensive revisions of zoning ordinances
• Represented local governments in establishing regional industrial facilities authorities

Appellate:
• Significant appellate experience before the Supreme Court of Virginia in commercial disputes and local government 

matters
• Served as appellate counsel in 17 reported cases decided by the Supreme Court of Virginia and the United States 

Court of Appeals for the Fourth Circuit
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Affiliations
• Virginia State Bar: Chairman, Litigation Section (2009-2010); Member, Board of Governors (2004-2012), Secretary 

(2007); Former Chairman and Member, Local Government Law Section; Former Member, Board of Governors, 
Environmental Law Section; Member, Professionalism Faculty (2002-2005); VSB Law School Professionalism 
Faculty (2003-2006); Member, Construction Law Section

• Adjunct Professor, Land Use Law, Masters of Urban & Regional Planning Program, Virginia Polytechnical Institute 
and State University (2006)

• Member, Local Government Attorneys of Virginia
• Member, Program Committee, Roanoke Bar Association (2001-2003)

Awards
• Named one of the Best Lawyers in America®for Municipal Litigation (2007-2019), Commercial Litigation (2008-

2019), Eminent Domain and Condemnation Law, Government Relations, and Land Use and Zoning Litigation (2011-
2019), and listed in the Best Lawyers in America Business Edition (2016)

• Distinguished Service Award (1988) and Meritorious Service Award (1989), Office of the Attorney General of Virginia
• Elected a 2009 Top Attorney: Local Government by Roanoke-area attorneys surveyed by the Roanoker Magazine
• Named to Virginia Super Lawyers in the area of Business Litigation (2008, 2010-2019), included in Super Lawyers 

Corporate Counsel edition (2010) and Super Lawyers Business Edition US in the area of Business Litigation (2012-
2014)

• Named a “Legal Eagle” for Commercial Litigation, Eminent Domain & Condemnation Law, Government Relations 
Practice, and Litigation – Land Use & Zoning by Virginia Living magazine (2012)

• Designated as one of Virginia’s Legal Elite by Virginia Business magazine in the Legislative/Regulatory field 
(2003, 2004, 2012) and Real Estate/Land Use (2007, 2010 & 2014)

Published Work
• Co-author, TheCrime Fraud Exception to the Attorney-Client Privilege: How a Client’s Actions Can Eliminate the 

Privilege; Gentry Locke Seminar (2018).
• Co-author, Client Satisfaction; Gentry Locke (2017).
• The Use of Corporate Depositions at Summary Judgment and Trial; Ted Dalton American Inns of Court (October 

2016).
• Co-author, Qui Tam Litigation in the Western District of Virginia; Gentry Locke Seminar, (September 2016).
• Co-author, Procurement Basics and Problem Solving; Brown Edwards Government Conference (January 2016).
• Co-author, Judicial Decision-Making in Local Government Cases; Local Government Attorneys of Virginia, Fall 

Conference (2015).
• Co-author, Identifying and Litigation False Claims Act Cases; Gentry Locke Seminar (2015)
• Co-author, Assessing the Assessor: Practical Points for Defending a Real Estate Tax Assessment 

Case; Journal of Local Government Law, Vol. XXIV, No. 3 (Winter 2014).
• You Can’t Fight City Hall – So Here’s How to Get What You Want Without the Fight; Gentry Locke Seminar 

(September 2014).
• Co-author, Trying and Defending Breach of Contract Cases: Ten Recurring Themes and Techniques in Defending 

Breach of Contract Cases; Virginia CLE. Advanced Business Litigation Institute, (June 2014).
• Twelve Ways for Local Governments to Stay Out of Trouble in Contract Matters; 16th Annual Governmental 

Conference, Brown Edwards (January 2013).
• Co-author, How to Obtain Preliminary and Permanent Injunctions and Temporary Restraining Orders; Gentry Locke 

Seminar, (September 2012).
• Co-author, Managing Your Land Use Regulations to Avoid Vested Rights Problems and Other Unforeseen 

Circumstances; Local Government Attorneys Association (June 2011).
• Co-author, A Sign of the Times: Billboard Valuations and Ownership Issues in Eminent Domain Proceedings; CLE 

International Annual Conference, Eminent Domain (April 2011).
• Co-author, Assessing Business License Taxes on Contractors; Virginia Association of Local Tax Auditors (August 

2010).
• Co-author, Winning Your Locality’s Zoning Litigation Before the Lawsuit Ever Gets Filed (or Afterwards); Local 

Government Attorneys Association Regional Seminar (June 2010).
• Co-author, Winning Zoning Litigation Before the Lawsuit is Filed: Measuring Success by Things that Do Not 

Happen; Journal of Local Government Law, Vol. XXIII, No. 3 (Winter 2013).
• Co-author, Caught Between a Rock and a Hard Place: Modifying Local Government Contracts Without Violating the 

VPPA – A Cautionary Tale; Journal of Local Government Law (Vol. XXI No. 1, Summer 2010).
• Co-author, Addressing and Correcting Zoning Administrator and Staff Mistakes; Virginia Association of Zoning 

Officials (September 2009).
• Special Topics in Site Plan Review; Virginia Association of Zoning Officials Annual Conference (September 2009).
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• Local Government Land Use Concerns and the Right to Farm Act; Virginia Association of Zoning Officials Annual 
Conference (September 2009).

• Vested Rights and Nonconforming Uses. Virginia Association of Zoning Officials. Annual Conference. (September 
2009).

• Co-author, Taking Your Practice to the Next Level: The Ethics of Building Your Practice and Establishing Your 
Reputation; Virginia State Bar Young Lawyers Conference Professional Development Conference (September 
2009).

• Co-author, From Courtroom to Conference Room, Reflections of Mediation; 57 Virginia Lawyer 28 (February 2009).
• Co-author,Materials. The Bermuda Triangle of New Litigation Pitfalls: Sanctions, Waivers, and Pleadings; Virginia 

State Bar Annual Meeting. Litigation Section (June 2008).Co-author, Survey of Recent Cases; Local Government 
Attorneys Association (October 2006).

• Conducting the Deposition of an Expert Witness; Gentry Locke Rakes & Moore (January 2007).
• Ten Lessons Learned From a Year of Local Government Litigation, Survey of Significant Recent Cases; Local 

Government Attorneys  Conference (October 2006).
• In Search of Whales Not Minnows:  Casting the Noncompete Net After Omniplex; Gregory J. Haley and Scott C. 

Ford; 54 Virginia Lawyer 28 (February 2006).
• The Life Cycle of a Professional Malpractice Case; Gentry Locke Rakes & Moore (March 2005).
• It’s the Sneaking Around that Gets You in Trouble:  The Key to Unlocking Fiduciary Duty Litigation Claims; 53 

Virginia Lawyer 39 (December 2004).
• Virginia State Bar Professionalism Course for Law Students; Washington & Lee University School of Law (2004 – 

2006).
• Section 1983 Local Government Liability:  An Overview and General Principles ; Virginia CLE/Virginia Law 

Foundation (2004).
• Practical Issues in Responding to Procurement Protests; Virginia CLE/Virginia Law Foundation (2004).
• Ten Ways to Stay Out of Trouble When Serving as an Expert in Litigation; Virginia Society of Certified Public 

Accountants (Oct. 2004).
• Ten or More Ways to Stay Out of Trouble; Virginia Certified Planning Association and Zoning Conference (Oct. 

2004).
• Contractor Claims on Public Projects; Qui Tam Comes to Virginia:  The Virginia Fraud Against Taxpayers Act; 

Practical Issues Regarding Procurement Protests; Gregory J. Haley and J. Barrett Lucy; Public Contracts and 
Competitive Bidding in Virginia (Aug. 2004).

• How to Obtain and Maintain Clients:  The Lawyer’s Role as a Business Person and Counselor at Law ; Virginia 
State Bar Professionalism Course (Fall 2004, 2003, 2002)

• Taking the Heat:  Practical Issues in Responding to Procurement Protests; Journal of Local Government Law (Fall, 
2002).

• Managing Ethical Issues & Practical Problems in Local Government Representation; Local Government Attorneys of 
Virginia, Abingdon (August, 2002).

• Managing Risk to Promote Effective Emergency Response Efforts; Legal Issues Related to a Local Government 
Response to Natural Disasters and Emergency Situations; Virginia Emergency Management Conference, Virginia 
Emergency Management Association, Virginia Department of Emergency Management; (Williamsburg, March, 
2002).

• Ten or More Ways to Stay out of Trouble; Virginia Association of Zoning Officials (January, 2002).
• The World Can Change in the Blink of an Eye: Local Government Response to Natural Disasters; Local 

Government Attorneys of Virginia, Roanoke (September, 2001).
• Eye of Toad, Tail of Newt, Stirring the Soup of Creative Lawyering; Gentry Locke Rakes & Moore (March, 2000).
• Moneta Building Supply: Building an Addition to the Virginia Corporate Governance Rules; Litigation News, Virginia 

State Bar (Spring, 2000).
• Ten Ways to Stay Out of Trouble; The Legal Foundations of Planning; Virginia Certified Planning Commissioner’s 

Program (June, 2000).
• Section 1983 Local Government Liability; (W. David Paxton & Gregory J.  Haley); Virginia CLE, Virginia Law 

Foundation (May, 1999).
• A Lawyer’s Guide to Nonverbal Communication; Gentry Locke Rakes & Moore (October, 1999).
• What a Tangled Web We Weave; Sovereign Immunity and Special Purpose Authorities; (Gregory J. Haley and Lori 

D. Thompson); Journal of Local Government Law (1998).
• Contract Drafting: An Eye to Litigation to Avoid Litigation; Gentry Locke Rakes & Moore (May, 1998).
• Annual Survey of State and Federal Litigation: Recent Developments: Constitutional Law and Freedom of 

Association; Local Government Attorneys of Virginia (October, 1998).
• Trips, Traps & Tumbles:  Eight Points to Consider in Settling Cases; Virginia Lawyer (October, 1997).
• The Troubled Business Transaction: A Tragic Comedy in Three Acts; Gentry Locke Rakes & Moore (May, 1997).
• Lender Liability Issues Resolved; Gentry Locke Rakes & Moore (May, 1996).
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• The Duty, The Client, The Privilege; The Local Government Attorney and the Virginia Attorney-Client Privilege; Local 
Government Attorneys of Virginia (April, 1995).

• Confidentiality of Law Enforcement Records; Virginia Association of Chiefs of Police; Executive Development 
Program; Radford University (June, 1995).

• Update on Local Land Use and Development; Local Government Law Section, Virginia State Bar (June, 1995).
• From There to Here to Where: Developments in Virginia Land Use Law; Journal of Local Government Law 

(November, 1995).
• Protected First Amendment Rights of Government Employees; (W. David Paxton & Gregory J. Haley); Local 

Government Attorneys of Virginia, Blacksburg, Virginia (April, 1994).
• Procedural Due Process and Government Employment; (W. David Paxton & Gregory J. Haley); Local Government 

Attorneys of Virginia, Blacksburg, Virginia (April, 1994).
• Qualified Immunity: Issues in Federal Civil Rights Litigation Involving Government Employees; (W. David Paxton & 

Gregory J. Haley); Local Government Attorneys of Virginia, Blacksburg, Virginia (April, 1994).
• The Judging of Judges: The Defense of Proceedings Initiated By the Judicial Inquiry and Review Commission; 

(William R. Rakes & Gregory J. Haley); Judicial Conference of Virginia (May, 1994).
• Annual Survey of State and Federal Litigation; Constitutional Law and Freedom of Association; Local Government 

Attorneys of Virginia (September, 1994).
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Guy Harbert chairs the Insurance practice group at Gentry Locke. For over 30 years, Guy has represented clients before trial and 
appellate courts throughout Virginia on insurance coverage, insurance defense, and white-collar and other criminal defense matters. 
He is an active member of the Virginia Association of Defense Attorneys and a frequent lecturer and author on insurance litigation 
issues. Guy is consistently noted as a Virginia Super Lawyer in Personal Injury General: Defense, and since 2012 has consistently 
earned a spot on the Best Lawyers in America list for Insurance Law.

Education
• Washington and Lee University School of Law, J.D. cum laude, 1983
• Davidson College, B.A. 1980

Experience
• Representation of insurer in $6,000,000 third-party, bad faith litigation
• Representation of insurer in coverage matter for multi-million dollar “Chinese drywall” class action litigation
• Representation of insurers in numerous first-party arson/fraud/bad faith litigation
• Representation of insurers in numerous declaratory judgment actions regarding nature and extent of coverage owed 

on liability and first-party claims
• Preparation of amicus curiae brief on behalf of the Virginia Association of Defense Attorneys in the Supreme Court 

of Virginia regarding the scope of the Virginia Residential Landlord Tenant Act
• Representation of the Commonwealth of Virginia as a private prosecutor in arson/murder case
• Representation of physicians, lawyers, accountants and other professionals in criminal tax prosecutions
• Representation of defendants in trials and settlements of complex wrongful death cases

Affiliations
• Former Chairman, Policy and Coverage Section, Virginia Association of Defense Attorneys
• Member, Litigation Section, The Virginia Bar Association
• Member, Litigation Section, Tort and Insurance Practice Section, American Bar Association
• Member, Property Insurance Committee, American Bar Association
• Life Member, Virginia Chapter, International Association of Arson Investigators

Awards
• Named one of The Best Lawyers in America®in Insurance Law (2012-2019), also listed in Best Lawyers in America 

– Business Edition (2016)
• Named to Virginia Super Lawyers in the area of Personal Injury Defense: General (2007-2008, 2010-2019); also 

named to Super Lawyers Business Edition US in the area of Plaintiff Defense/General (2012-2014)
• Named a “Legal Eagle” for Insurance Law by Virginia Living magazine (2012)
• Designated as one of the Legal Elite in the field of Criminal Law by Virginia Business magazine (2003-2006 and 

2008-2009)

Partner

• Office: 540.983.9349
• Fax: 540.983.9400
• Email: harbert@gentrylocke.com

Guy M. Harbert, III, Partner | Gentry Locke Attorneys Page 1 of 2

https://www.gentrylocke.com/harbert/ 8/22/2019

Page 41 of 424



Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Feb 19, 2016 — Jury Affirms Insurance Company Decision on Roof Repair Claim
• Mar 7, 2014 — Defense of Explosive Products Liability Case

Guy M. Harbert, III, Partner | Gentry Locke Attorneys Page 2 of 2
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Paul Klockenbrink is a Partner in Gentry Locke’s Labor & Employment law group. Paul advises and represents employers 
throughout Virginia regarding employment law issues, as well as the litigation of non-compete agreements, insurance defense 
matters and business-related claims. Paul is a frequent speaker at national and regional employment law seminars and also leads 
the firm’s Restaurant & Hospitality practice group. During his 20+ years with Gentry Locke, Paul has brought cases to trial that 
involve discrimination, retaliation, sexual harassment, non-competition, defamation, malicious prosecution, premises liability and 
commercial motor vehicle accidents, among others. Paul is consistently noted as a Virginia Super Lawyer in Employment & Labor 
Law, and since 2009 he has earned a spot on the Best Lawyers in America list in Employment Law – Management.

Education
• University of San Diego School of Law, J.D. cum laude, 1988
• University of Vermont, B.A. 1985

Experience
• Represent management and companies in broad cross section of industries on labor and employment issue that 

arise on a daily basis such as hiring, union avoidance, leave issues under FMLA/ADA, wage and hour issues, 
investigation of misconduct, termination issues, unemployment claims and EEO Complaints

• Extensive litigation experience involving claims of theft and trade secrets and disclosure of confidential information 
in violation of noncompetition/nondisclosure agreements

• Representation of companies before EEOC, Department of Labor, and other agencies, including mediation
• Representation of management and training of supervisors regarding union activity
• Obtained multiple defense verdicts in federal jury trials in sexual harassment and ADA cases
• Obtained dismissal of lawsuits and claims on behalf of companies in discrimination cases
• Representation of publicly traded company in alleged discrimination matter and Sarbanes Oxley claim along with 

separation issues involving former executive
• Representation of local school boards and municipalities in connection with termination issues and separation 

packages

Affiliations
• Member, Labor & Employment Section, Virginia Bar Association
• Member, Labor & Employment Section, American Bar Association
• Member, Virginia State Bar
• Member, California State Bar (inactive)
• Member, Society for Human Resource Management; National, Roanoke, and Lynchburg
• Member, Board of Directors, Roanoke Area Ministries (2017-Present)
• Board Member, Roanoke Wildlife Rescue (2014-Present)
• Member, University of San Diego Law Review, 1987-1988
• Co-Chair (2000-present) and Former Chair (1998-1999), Roanoke Jingle Bell Run for Arthritis Foundation (1998-

1999)

Partner

• Office: 540.983.9352
• Fax: 540.983.9400
• Email: klockenbrink@gentrylocke.com
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• Member, Board of Directors, Arthritis Foundation – Virginia Chapter (1999-2005)
• Frequent speaker for business groups throughout region

Awards
• Named one of The Best Lawyers in America® in the field of Employment Law – Management (2009-2019) Labor & 

Employment Litigation (2011-2019)
• Named to Virginia Super Lawyers in the area of Employment & Labor (2007-2019), included in Super 

Lawyers Corporate Counsel edition (2009) and Super Lawyers Business Edition US in the area of Employment & 
Labor (2012-2014)

• Designated one of Virginia’s Legal Elite in Labor & Employment Law by Virginia Business magazine (2007, 2016)
• American Jurisprudence Awards in Torts (1986) and Evidence (1987)

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Aug 4, 2016 — Employer Defeats Hostile Workplace Claim
• Sep 1, 2015 — Allegation of Americans with Disability Act Discrimination Against Municipality Dismissed
• May 29, 2015 — University Prevails on Motion to Dismiss Claims by Former Employee
• Apr 23, 2015 — Company Prevails Twice in Hostile Work Environment Claim

Paul G. Klockenbrink, Partner | Gentry Locke Attorneys Page 2 of 2
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Chris Kozlowski is a Partner in our General Commercial practice group. Chris focuses on advising clients in mergers and 
acquisitions, financings, state and federal tax matters, bank regulatory matters, reporting requirements with the Securities and 
Exchange Commission and securities offerings. Chris also advises developers and investors in tax credit financings, including state 
and federal historic rehabilitation tax credits and new markets tax credits. Prior to joining Gentry Locke, Chris practiced in 
Stamford, Connecticut. Chris is licensed to practice in Virginia and Connecticut.

Education
• Fordham University, B.S. 2009
• Emory University School of Law, J.D. with honors, 2012

Experience

Banking
• Advises banks on mergers and acquisitions
• Assists banks with regulatory matters, including Federal Reserve, OCC and SCC requirements
• Represents banks as issuers and investors in securities offerings
• Represents banks and borrowers in commercial lending transactions

Tax Credit Financing
• Represents clients in transactions involving federal and state historic rehabilitation tax credits
• Represents clients in new markets tax credits and “twinning” transactions

Business
• Advises entities as general outside counsel
• Represents business clients on both the buy-side and sell-side in mergers and acquisitions
• Represents clients before the IRS in tax controversies

Affiliations
• Virginia State Bar (2013-Present)
• The Virginia Bar Association (2013-Present)

Awards
• Named a “Virginia Super Lawyers Rising Star” in Mergers & Acquisitions (2019)

Partner

• Office: 540.983.9320
• Fax: 540.983.9400
• Email: kozlowski@gentrylocke.com
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Nick Leitch focused the first thirty years of his law practice on the defense of medical malpractice and products liability claims. 
His clients included a wide variety of health care providers, including physicians, nurses, hospitals, managed care organizations, 
nursing homes, assisted living facilities, and ancillary health care providers. He now uses that wealth of experience to represent 
people who have been injured as a result of substandard health care.

Nick has lectured on various issues concerning medical negligence cases, including EMTALA (Emergency Medical Transfer and 
Active Labor Act), informed consent, patient confidentiality, and general quality assurance/risk management topics to numerous 
groups of medical professionals, such as the Alleghany-Bath Medical Society, the Virginia Society of Hospital Risk Managers, 
Virginia Western Community College, and the Parish Nurse Association. He has been recognized as a Virginia Super Lawyer in 
Personal Injury Defense: Medical Malpractice since 2013, and has been listed with Best Lawyers in America for Medical 
Malpractice Defense consistently since 2010.

Education
• Washington & Lee University School of Law, J.D. 1987
• Washington & Lee University, B.A. cum laude, 1984

Experience
• Jury trial involving the failure of a radiologist to identify a hip fracture on an infant
• Jury trial involving the failure of an endocrinologist to diagnose Cushing’s Syndrome
• Federal jury trial in which a phrenic nerve was damaged in the course of administering anesthesia, resulting in the 

paralysis of a lung
• Jury trial for a wrongful death claim against a gastroenterologist for failure to diagnose a lack of abdominal blood 

flow (mesenteric ischemia) in a patient

Affiliations
• Member, Roanoke Bar Association (1990-Present); past Board Member (2013-2014)
• Member, Virginia Association of Defense Attorneys (1987-2004)
• Member, The Defense Research Institute (1987-2004)
• Member, The Virginia Bar Association (1987-1996)

Awards
• Recognized by “Virginia Super Lawyers” in the area of Personal Injury Defense: Medical Malpractice (2013-2019)
• Listed among The Best Lawyers in America® in the field of Medical Malpractice: Defendants (2010-2019), named 

“Roanoke Lawyer of the Year for Personal Injury Litigation: Defendants” (2019)

Partner

• Office: 540.983.9340
• Fax: 540.983.9400
• Email: leitch@gentrylocke.com
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Jon Puvak assists businesses, business owners, lenders, and governmental entities with corporate matters, commercial 
transactions, employee benefits, tax, and real estate matters. Before attending law school, Jon gained corporate and real estate 
development experience by working with NVR Inc., one of the nation’s largest homebuilders.

Education
• College of William and Mary, Marshall-Wythe School of Law, J.D. 2011
• Bridgewater College, B.A. summa cum laude, 2004

Experience

Business & Corporate
• Represented businesses in negotiation, preparation, and closing of asset and stock mergers and acquisitions
• Represented corporate clients in corporate governance matters
• Represented individuals with new business entity formation and succession planning
• Represented lenders and borrowers with lending and refinancing transactions
• Represented parties in the drafting of complex domestic and international contracts
• Represented businesses in the design, implementation, and operation of retirement plans and executive 

compensation plans

Real Estate/Land Use/Municipal & Local Government
• Represented businesses and individual clients in real property transactions
• Represented local governments and authorities in land use and environmental matters
• Assisted clients in obtaining land use approvals and appeared before Planning Commissions, Board of Supervisors, 

County Boards, City Councils, and Boards of Zoning Appeals
• Guided developers through the zoning entitlement process and coordinated with architects, engineers, and other 

consultants
• Conducted feasibility and due diligence analyses for commercial real estate transactions

Affiliations
• Chamber Ambassador, Roanoke Regional Chamber of Commerce (2016-Present)
• Member, Virginia State Bar: Young Lawyers Division (2011-Present); Past Chair, Roanoke, Professional 

Development Conference; VSB Young Lawyers Conference (2016-Present); Member, VSB Communications 
Committee (2016-2018); Member, VSB Standing Committee on Professionalism (2018-2021)

• Member, American Bar Association, Young Lawyers Division
• Member, The Virginia Bar Association: Young Lawyers Division (2011-Present); Past Chair, Young Lawyers 

Division CLE Committee (2016-2018)

Partner

• Office: 540.983.9399
• Fax: 540.983.9400
• Email: puvak@gentrylocke.com
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• Member, Roanoke Bar Association (2014-Present); Barrister Book Buddy (2015-Present)
• Firm Campaign Chair, United Way of Roanoke Valley (2015-2017)
• Graduate of Leadership Arlington, Young Professionals Program (2013)
• Member, Urban Land Institute (2011-2015)

Awards
• Named a “Virginia Super Lawyers Rising Star” in Land Use/Zoning (2018-2019)

Published Work
• Note, Executive Branch Czars, Who are They? Are They Needed? Can/Should Congress do Anything About These 

Czars?, 19 WM. & MARY BILL RTS. J. 4 (2011).

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST 
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES. 

• Jan 14, 2016 — Approval for Eight Special Use Permits will Improve Wireless Communications in 
Montgomery County
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Scott Sexton, Senior Litigation Partner, is always neck-deep in some large and complicated lawsuit. He is truly at home in the 
courtroom, and his work ethic is unsurpassed. His partners and clients value his creative energy, hard work, persistence and ability 
to communicate complicated issues in simple terms. Scott practices law with the fundamental belief that there are many paths to 
victory, and most are not obvious or easy. For him, “no” is not an answer, just an invitation to find another way – or try harder.

Scott’s cases include complex commercial litigation, products liability, toxic torts, significant property disputes, mineral cases, 
catastrophic injuries, mass torts, and multi-district litigation. He chairs the firm’s Mineral, Energy and Natural Resources section, 
has been recognized by his peers as a Leader in the Law for his role in developing the law in Virginia, is a charter member of the 
International Institute of Environmental, Energy and Natural Resources Law, a member of the Energy and Mineral Law 
Foundation, and a Senior Fellow in the Litigation Counsel of America. Combining an understanding of business and industry with 
decades of experience in the law, Scott is known as an aggressive but fair advocate for his clients’ positions. He is frequently called 
on by his law partners and lawyers outside the firm for assistance and advice with challenging cases. And, he is consistently voted 
by his peers as a Virginia Super Lawyer, and ranked as one of Virginia’s Legal Elite and one of the Best Lawyers in America.

Education
• Southern Methodist University School of Law, J.D. 1988
• University of Dallas, B.A. with honors, 1985

Experience
In 2010, Scott Sexton was named a “Leader in the Law” for his role as “Developer of the Law on Virginia Mineral Rights.” In 
addition to trial work in this area, his focus in this field has taken him to the Virginia Supreme Court on numerous occasions over 
the past decade. Scott also focuses on complicated tort matters including Products Liability, Catastrophic Injury, and Qui Tam 
Relator Whistleblower cases.

Energy Cases: Mineral, Energy, and Land Rights
• Obtained judgment for over $23 million against Peabody Energy Corporation subsidiary
• Represented coal owner interests in federal class action over competing property rights in coal bed methane
• Represented long-time property owners against claims that prior conveyances were invalid
• Represented surface property owner against aggressive claims by multi-national limestone producer
• Negotiated favorable resolution to complicated regulatory claims against contract miner in West Virginia
• Defended large gas company against multi-million dollar claims
• Represented southwest Virginia local governments in negotiations with the coal industry regarding severance taxes
• Obtained 75 million dollar settlement on behalf of mineral owners regarding claims of unauthorized dumping in 

old mine works
• Obtained largest jury verdict on record in the United States District Court for the Western District of Virginia on 

behalf of mineral owners regarding deductions from royalty

Partner

• Office: 540.983.9379
• Fax: 540.983.9400
• Email: sexton@gentrylocke.com
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• Obtained summary judgment liability ruling that coal operator had no right to dump mine wastewater in mine 
works where plaintiffs owned coal

• Judicially overturned arbitration decision denying coal owner clients’ claims that coal operator had caused coal 
to become “lost or threatened” under terms of coal lease

• Obtained ruling by Virginia Supreme Court that coal company had no legal right to dump mine waste in old mine 
works

• Obtained ruling by Virginia Supreme Court that gas company could not block construction of a competing gas 
pipeline when CNX asserted that it had the “exclusive” right to construct pipelines under its gas lease with the 
20,000 acre property owner

• Argued landmark decision at trial court and before the Virginia Supreme Court determining ownership of Coalbed 
Methane gas in Virginia

• Successfully defended manufacturer in defective pipeline case
• Successfully defended gas production company’s property interests in gas storage facility
• Represented numerous parties in various disputes involving Joint Operating Agreements
• Successfully defended gas transportation company in claims related to contract for construction of pipeline
• Successfully defended gas distribution company in claims related to gas explosion
• Successfully obtained reversal of temporary injunction issued against gas production company related to 

construction of and access to pipeline facility
• Represented gas production company in anti-trust and business conspiracy case against competitor
• Represented mineral owners before Virginia Gas and Oil Board
• Represented gas production company before Virginia Gas and Oil Board
• Successfully defended mineral owners against claim by others alleging competing title to coalbed methane gas and 

royalties
• Represented mineral owners in claims for over-deduction from royalties (ongoing)
• Represented gas production company in claims by injured pipeline worker
• Represented former shareholder in gas production company regarding dispute over payments due under buy-out
• Represented gas production company in dispute with another mineral leaseholder on large tract of gas producing 

property
• Represented holder of 27,000 acres of mineral interests in dispute arising out of alleged damage to its minerals
• Represented holder of 12,000 acres of mineral interests in dispute arising out of alleged damage to its minerals
• Advised large gas production company in dispute over joint operating agreement and related rights
• Successfully represented vendor of supplies and services in connection with claims for unpaid invoices against a 

large national pipeline construction contractor, obtaining payment
• Defended gas production and distribution company against claims by pipeline construction company, successfully 

obtaining jury verdict on counterclaim
• Successfully defended large gas production company against claims by coal operator related to construction and 

operation of a gas transportation pipeline
• Successfully resolved claims against former shareholder of large coal company arising out of stock redemption
• Represented parties opposed to permit sought to allow large coal operator to discharge waste mine water into 

mines and local waterway
• Represented gas production company in connection with issues related to conflicts with coal operators under 

Virginia Gas and Oil Act
• Represented various parties in connection with numerous issues related to mineral leases and deeds

Commercial Litigation
• Obtained jury verdict in favor of client accused of breach of fiduciary duty, interference with contract, and other 

business torts. Jury granted judgment on counterclaim in favor of client for conversion
• Successfully represented real estate developer in enforcing contract for purchase of resort acreage where final 

contract had not yet been fully executed
• Obtained jury verdict in favor of seller of large farm in Shenandoah Valley
• Successfully resolved litigation asserting claims against purchaser of $275 million real estate portfolio
• Successfully represented national bank on claims against former shareholder/director for fraud
• Successfully represented minority shareholders in shareholder derivative lawsuit
• Represented trademark holder against infringer, obtaining judgment for damages associated with pirated products
• Represented numerous parties in D&O Claims arising out of corporate governance
• Represented minority shareholder in claims against majority shareholder who had allegedly diluted stock
• Represented Officer, Director and former Shareholder in claims by bankrupt corporation
• Represented Trust beneficiary in claims against trustees of large estate
• Represented numerous parties in estate litigation

J. Scott Sexton, Partner | Gentry Locke Attorneys Page 2 of 3
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Catastrophic Injury and Complex Tort Litigation
• Successful representation for qui tam whistleblower case against Duke University alleging research grant fraud 

resulting in $112.5 million settlement, the largest in U.S. history
• Lead trial counsel for Rolling Stone magazine in defamation case regarding UVA false rape claim, Eramo v. Rolling 

Stone
• Successfully represented many clients in claims arising from contaminated steroid injections
• Obtained jury verdict in favor of client in complicated construction case
• Negotiated global settlement on behalf of Virginia injured parties in Multi-District Litigation case

Affiliations
• Past Member, Boyd Graves Society
• Barrister, The Ted Dalton American Inn of Court (Emeritus status)
• Former Faculty, Virginia State Bar Professionalism course
• Member, Business Law Section, Virginia Bar Association
• Member, Intellectual Property Section, Virginia Bar Association
• Member, Civil Litigation Section, Virginia Bar Association
• Past Member, 8th District Ethics Committee, Virginia State Bar
• Senior Fellow, Trial Lawyer Honorary Society, Litigation Counsel of America

Awards
• Named a Virginia Leader in the Law in 2010 by Virginia Lawyers Weekly
• Named one of The Best Lawyers in America® in the fields of Commercial Litigation (2008-2019) and Oil & Gas Law 

(2009-2019), also listed in Best Lawyers in America – Business Edition (2016)
• Named to Virginia Super Lawyers in the area of Business Litigation (2007-2019), included in Super 

Lawyers Corporate Counsel edition (2010) and Super Lawyers Business Edition US in the area of Business 
Litigation (2012-2014)

• Named a “Legal Eagle” for Commercial Litigation and Oil & Gas Law by Virginia Living magazine (2012)
• Designated as one of the Legal Elite in the field of Civil Litigation (2008-2010, 2012-2015) and Intellectual Property 

(2003-06) by Virginia Business magazine
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Kirk Sosebee practices in the firm’s Construction Litigation and Business Litigation sections. In his construction practice, Kirk 
represents owners, general contractors, subcontractors, and design professionals with issues relating to construction contract 
negotiations and preparation, payment disputes, mechanic’s liens, construction defects, delay claims, and OSHA matters. Kirk also 
represents clients in government contractor debarment proceedings and False Claims Act/whistleblower actions. Kirk is licensed to 
practice law in Virginia and the District of Columbia.

Education
• Patrick Henry College, B.A. 2010
• University of Virginia School of Law, J.D. 2014

Experience
• Represents clients in complex construction disputes
• Represents clients in OSHA matters
• Represents clients in debarment proceedings
• Represented both defendants and relators in False Claims Act cases valued over $100M
• Represents clients in a wide range of commercial litigation settings, including cases involving the Virginia Consumer 

Protection Act, the Fair Labor Standards Act, the Fair Credit Reporting Act, the Servicemembers Civil Relief Act, the 
Sherman Antitrust Act, and questions of sovereign immunity for State agencies

• Worked on a Supreme Court amicus brief at the petition for certiorari stage
• Pro bono projects, including representing clients bringing VCPA claims and researching and compiling information 

on state Freedom of Information Acts

Affiliations
• Secretary, Federal Bar Association, Roanoke Chapter (2017-Present)
• Associate, Ted Dalton American Inn of Court (2017-2019)
• Member, Associated General Contractors of Virginia (2016-Present)
• Member, The Virginia Bar Association (2016-Present)
• Member, Roanoke Bar Association (2016-Present)
• Member, American Bar Association (2015-Present)

Awards
• Best Oralist, Legal Research & Writing Moot Court, 1L section, University of Virginia School of Law
• Editorial Board, Virginia Journal of Social Policy & the Law

Published Work
• Co-author, Show Me the Money, VBA Journal, Volume XLVI, No. 1 (Spring 2019).

Associate

• Office: 540.983.9371
• Fax: 540.983.9400
• Email: sosebee@gentrylocke.com
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• Co-author, The False Claims Act: Past, Present, and Future; The Federal Lawyer, a publication of the Federal 
Bar Association (December 2016).
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Scott Stephenson is an associate in the firm’s Commercial Litigation group. A native of nearby Salem, Virginia, Scott graduated 
from the Georgetown University Law Center in 2014 and joined Gentry Locke shortly afterward. Scott’s practice includes complex 
business litigation, property disputes, mineral rights cases, municipal government litigation, and appellate matters. He thrives on 
the challenges presented by complicated cases and nuanced legal issues; the tougher, the better. Scott particularly enjoys brief 
writing and oral advocacy, and constantly works on his craft under the mantra that both skills can always be improved.

Education
• Georgetown University Law Center, J.D. 2014
• Roanoke College, B.A. 2008

Experience
• Thomas v. Carmeuse Lime & Stone Inc., et al., 642 F. App’x 253 (4th Cir. 2016). In a case involving limestone and 

surface rights, successfully appealed a critical ruling by the United States District Court for the Western District of 
Virginia holding a deed reservation void to the Court of Appeals for the Fourth Circuit, resulting in the reversal of the 
district court’s decision on the issue

• Knox Energy, LLC v. Gasco Drilling, Inc.738 F. App’x 122 (4th Cir. 2018). In a case involving a dispute over whether 
the parties mutually assented to a lucrative gas drilling contract, assisted in defending the district court’s ruling 
upholding a jury verdict for the defendant and denying the plaintiff’s motion for a new trial; the Fourth Circuit Court of 
Appeals affirmed the district court’s opinion in all respects

• Norfolk Southern Railroad Company v. City of Roanoke, Record No. 18-1060 (4th Cir. Feb. 15, 2019) (published). In 
a case where Norfolk Southern claimed that the City’s stormwater utility fee was an discriminatory tax under the 
Railroad and Revitalization and Regulatory Reform Act of 1976, assisted in defending the district court’s grant of 
summary judgment in favor of the City, finding that the stormwater utility fee was not subject to the Act

• Knox Operating, LLC v. CNX Gas Company LLC and CNX Resources Corporation, Nos. CL 17-1439-00 and CL 17-
1439-01 (Tazewell County, 2019) (still pending). Defended a gas production company against claims of breach of 
contract, fraud, and business conspiracy by a maintenance contractor who claimed that a former employee of the 
gas company had hired it to service the company’s gas wells. Pursued third-party claims by the company against 
the former employee

• Scarlet Scott v. Central Virginia Family Physicians, Inc., et al. Record No. 160913 (June 1, 2017). In an appeal of a 
defense verdict, obtained a writ of review by the Supreme Court of Virginia regarding the trial court’s issuance of a 
mitigation of damages jury instruction and evidentiary rulings

• Norfolk Southern Railroad Company v. City of Roanoke, No. 7:16-cv-00176 (W.D. Va. Dec. 26, 2017). In a case 
where Norfolk Southern claimed that the City’s stormwater utility fee was an discriminatory tax under the Railroad 
and Revitalization and Regulatory Reform Act of 1976, obtained summary judgment in favor of the City, finding that 
the stormwater utility fee was not subject to the Act

• Brincefield v. Studdard, et al., No. 3:17-cv-718 (E.D. Va. 2017). In a shareholder derivative and ERISA action, 
defended individual corporate officers against claims of breach of fiduciary duty under Virginia corporate law and 
claims for violations of ERISA

• Turner v. Virginia Department of Medical Assistance Services, et al. 230 F. Supp. 3d 498 (W.D. Va. 2017); Turner v. 
Va. Dep’t of Med. Assistance Servs., 310 F. Supp. 3d 637 (E.D. Va. 2018). In a case where the plaintiff alleged 

Associate

• Office: 540.983.9335
• Mobile: 540.798.7120
• Fax: 540.983.9400
• Email: stephenson@gentrylocke.com
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violations of the antitrust laws and tortious interference claims, obtained dismissal of the plaintiff’s complaint in two 
different forums on a motion to dismiss pursuant to Rule 12(b)(6)

• Roanoke Lodging, LLC v. City of Roanoke, No. CL 15-2328, (City of Roanoke, September 18, 2018). In a case 
concerning a challenge to the City’s assessment of real property for real estate tax purposes, obtained a pre-trial 
ruling excluding two critical expert witnesses designated by the plaintiff

• Plum Creek Timberlands, L.P. v. Yellow Poplar Lumber Company, et al., No. 1:13-cv-00062 (W.D. Va. 2016). In a 
gas rights matter in southwest Virginia, represented the rights of individual property owners to the gas on their tracts

• Eagle Mining LLC v. Elkland Holdings LLC, No. 2:14-cv-27210 (S.D. W. Va. 2015). Successfully obtained judicial 
confirmation of a 23 million-dollar arbitration award in a complex coal mining case against a subsidiary of Peabody 
Energy Corporation.  Assisted in the related federal court litigation and a second arbitration that followed the 
arbitration award

• Moore v. General Sales of Virginia Inc., et al., No. CL11-15-01 (City of Roanoke, March 2016). Successfully 
defended a Roanoke-based company in action for breach of contract in Virginia Circuit Court.  Obtained summary 
judgment and the dismissal of a breach of contract claim based on the adequacy of notice provided pursuant to the 
contract, and later obtained final judgment for the company

• Hale v. CNX Gas Company, LLC, No. 1:10-cv-00059 (W.D. Va. 2017). In a coal bed methane class action, 
represented a company’s rights to coal bed methane in Southwest Virginia

• Drafted opinions for the Honorable Edward J. Damich, United States Court of Federal Claims
• Prepared legal research and drafted opinions involving patent and government contracts issues for the Honorable 

Jimmie V. Reyna, United States Court of Appeals for the Federal Circuit

Affiliations
• Member, YMCA of the Blue Ridge Corporate Board of Directors (2017-Present)
• Member, Salem Family YMCA Board of Directors (2016-Present)
• Member, Virginia State Bar (2014-Present)
• Member, Litigation Section, Virginia State Bar (2014-Present)
• Saint Thomas Moore Society  (2013-Present)
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Bruce Stockburger is a Partner in the firm with 38 years of experience providing business owners with sophisticated tax and 
business advice, including multi-generation wealth preservation techniques such as family limited partnerships, grantor trusts, 
generation-skipping trusts, charitable remainder and lead trusts, qualified personal residence trusts and business succession 
plans. He has served as counsel to many physician group practices, including the largest multi-specialty physician organization in 
Virginia for 15 years.

In addition, Bruce has represented numerous municipalities, not for profit organizations, and private developers in structuring state 
and federal tax credit financing transactions (historic rehabilitation, low-income housing, and New Markets tax credits) and 
handles tax-exempt financing of manufacturing facilities, tax-free and taxable mergers and acquisitions, and structuring sales of 
substantial assets.

Education
• New York University, LL. M. in Taxation, 1977
• University of Richmond, T.C. Williams School of Law, J.D. 1976
• University of Virginia, B.A. 1973

Experience
• Practiced tax and business law on behalf of families and business owners for 35 years
• Served as counsel in numerous corporate mergers and acquisitions
• Served as general counsel for the largest multi-specialty physician organization in Virginia for 15 years
• Served as general counsel for numerous multi-specialty and single-specialty physician group practices
• Represented numerous municipalities, not for profit organizations, and private developers in structuring state and 

federal tax credit financings/transactions (historic rehabilitation, low-income housing, and New Markets credits)
• Has assisted numerous families in developing multi-generation wealth transfer and management plans, designed to 

minimize negative tax implications and maximize long term preservation in conjunction with their estate plan

Affiliations
• Past Chairman, Tax Sections, Virginia State Bar and The Virginia Bar Association (1986-88)
• Past Chairman, Health Law Section, Virginia State Bar
• Fellow, Virginia Law Foundation
• Fellow, American Bar Foundation
• Fellow, American College of Trust and Estate Counsel
• Director, Virginia Tax Foundation
• Member, Taxation, Trusts and Estates and Business Sections, Virginia State Bar

Partner

• Office: 540.983.9366
• Fax: 540.983.9400
• Email: stockburger@gentrylocke.com
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Awards
• Named to Virginia Super Lawyers in the area of Business/Corporate law (2007-2019) and Super Lawyers Business 

Edition US in the area of Business/Corporate Law (2012-2014)
• Named one of The Best Lawyers in America® in Leveraged Buyouts and Private Equity Law (2008-2019), Tax Law 

(1993-2019), and Trusts and Estates (1995-2019); named Best Lawyers 2014 Lawyer of the Year – Roanoke for Tax 
Law, also listed in Best Lawyers in America – Business Edition (2016)

• Named a “Top Rated Lawyer” for Taxation, Business & Commercial, Health Care Law by American Lawyer Media 
(2013)

• Designated one of the “Legal Elite” in the fields of Business (2004-2005, 2016-2017); Health Law (2003, 2006-2012, 
2018) and Taxes/Estates/Trusts (2000-2003, 2017) by Virginia Business magazine

• Named a “Legal Eagle” for Leveraged Buyouts & Private Equity Law, Tax Law, and Trusts & Estates by Virginia 
Living magazine (2012)

• Voted a Top Attorney in Wills/Estates/Trusts in The Roanoker magazine “Best Of” (2012)
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Spencer Wiegard is a Partner and a member of Gentry Locke’s Construction Law and Commercial Litigation practice groups. 
Spencer focuses his practice in the areas of construction law and construction litigation. He represents general contractors, 
subcontractors, trade contractors, suppliers and design professionals. Spencer is a member of the Board of Governors for the 
Virginia State Bar Construction Law and Public Contracts Section and a member of both the Legislative Committee and the 
Executive Committee for the Roanoke/SW Virginia District of the Associated General Contractors of Virginia. He currently serves 
as the AGCVA Roanoke District President. Since 2010 Spencer has consistently been recognized as a Virginia Rising Star in 
Construction Litigation by “Virginia Super Lawyers.”

Spencer counsels and advises his clients concerning a range of legal issues, including contract drafting and negotiation, mechanic’s 
liens, surety bond claims, professional and occupational licensing issues, and OSHA issues and claims. Spencer’s construction 
litigation practice involves breach of contract disputes, payment disputes, claims, construction defect disputes, design defect 
disputes, mechanic’s lien enforcement actions, payment bond claims, OSHA enforcement actions, professional licensure, and 
regulatory matters.

Education
• College of William and Mary, Marshall-Wythe School of Law, J.D. 2004
• University of Virginia, B.A. 2001

Experience
• Representation of a Virginia firearm retailer in a Federal Lawsuit filed by the City of New York in the Eastern District 

of New York
• Representation of a Virginia firearm retailer in a products liability action in Richmond, Virginia
• Counseled and assisted major retailer in setting its firearms carry policy for all United States stores
• Representation of a major steel fabricator in contract negotiations for the World Trade Center/Freedom Tower 

project in New York City
• Representation of a national energy company in Federal Black Lung matters before the United States Department 

of Labor, the Office of Administrative Law Judges, and the Benefits Review Board
• Representation of a subcontractor for mediation of a multi-million dollar construction defect claim involving a major 

Virginia university
• Drafted and negotiated prime and subcontracts on behalf of a Virginia based general contractor
• Representation of numerous general contractors, subcontractors, and material suppliers in the preparation of, filing 

of and litigation of complex mechanic’s lien matters throughout the Commonwealth of Virginia for dollar amounts in 
excess of one million dollars

Affiliations
• Statewide coordinator for Pro Bono Hotlines, The Virginia Bar Association Young Lawyers Division (2008-Present); 

Co-chair of Pro Bono Hotline for the Roanoke Valley (2006-2008)
• Member, Board of Directors, Military Family Support Centers, Inc. (2006-present)

Partner

• Office: 540.983.9454
• Fax: 540.983.9400
• Email: swiegard@gentrylocke.com
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• Associated General Contractors of Virginia (Associate Member, 2006-present), Legislative Committee (Member, 
2007-Present)

• Member, Executive Committee, Associated General Contractors, Roanoke District; President (2017-Present), 
Second Vice President (2015-2016)

• Secretary, Roanoke City Republican Committee (2008-2012)
• Member, William and Mary Environmental Law and Policy Review
• Member, The Virginia Bar Association
• Member, Virginia State Bar
• Member, American Bar Association
• Member, Roanoke Bar Association

Awards
• Named a Virginia Super Lawyers Rising Star in the area of Construction Litigation (2010-2018)
• Roanoke Bar Association Volunteer Service Award for over 25 hours of pro bono and community service (2006)

Published Work
• Co-Author, Deal…or No Deal? Identifying and Addressing Gray Areas in Construction Contracting, The 

Construction Lawyer, Journal of the ABA Forum on the Construction Industry, Volume 33 No. 3 (Summer 2013).
• Co-Author,Key Points to Consider in Filing and Challenging a Mechanic’s Lien, Virginia Lawyer magazine, 

Volume 59 (October 2010).
• The Brownfields Act: Providing Relief for the Innocent or New Hurdles to Avoid CERCLA Liability, William and Mary 

Environmental Law and Policy Review, Vol. 28, Number 1, Fall 2003.
• Contributing Editor – Virginia Section – Tort Law Desk Reference- A Fifty State Compendium (2005 and 2006 

Editions).
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Mia Yugo is a litigation attorney in the firm’s Criminal & Government Investigations group. Mia focuses her practice on 
complex litigation matters including white collar fraud, qui tam/whistleblower actions brought under the False Claims Act (FCA), 
healthcare fraud, tax issues, public corruption, regulatory matters, racketeering, corporate internal investigations, and financial 
crimes. Mia also represents individuals and corporations in a variety of actions, including insurance defense, defamation defense, 
and other civil matters.

In late 2018, the American Journal of Trial Advocacy published Mia’s law review article on the use of statistical sampling in False 
Claims Act/whistleblower fraud cases entitled “Can Statistical Sampling Be Used to Prove Liability Under the FCA or Does 
Each Provision of the Statute Require Individual Proofs?” 41 Am. J. Trial Advoc. 335 (2018).

Mia was the 2016 Champion of the National Basketball Negotiations Competition hosted by the Fordham University Sports Law 
Forum in New York, NY and the 2015 First Runner Up at the National Tax Moot Court Competition hosted by the Florida Bar 
Association. Mia also had the privilege of being selected to represent Team USA as America’s negotiator in the World Negotiation 
Championships in Lucerne, Switzerland, in 2016. During law school, Mia was Editor-in-Chief of The Legal Journal and Articles 
and Book Reviews Editor on Law Review.

In her spare time, Mia is a Negotiations Coach for teams preparing to compete in the ABA Negotiations Tournaments and National 
Basketball Negotiation Competition in New York. In February 2019, the 2L Negotiations Team that Mia coached placed in the Top 
8 teams in the nation out of 193 total teams that competed, thus winning a top spot as National Quarterfinalists at the 2019 ABA 
National Negotiations Competition in Chicago, IL.

Mia is admitted to practice law in New York and Virginia.

Education
• University of Toronto, Trinity College, Hon. B.A., with high distinction (2013), Margaret MacMillan Trinity One 

Program (2010)
• Liberty University School of Law, J.D. cum laude (2016)

Experience

United States Supreme Court
• Petition for Writ of Certiorari to the Supreme Court of the United States in Orus Ashby Berkley et al. v. Federal 

Energy Regulatory Commission et al ., a highly publicized constitutional eminent domain case involving individual 
landowners in Virginia and West Virginia fighting for their right to private property and individual liberty. The only 
issue that was the subject of the Cert Petition at the U.S. Supreme Court was whether the District Court had subject 
matter jurisdiction to hear a constitutional challenge to the Natural Gas Act (“NGA”)

Associate

• Office: 540.983.9444
• Fax: 540.983.9400
• Email: yugo@gentrylocke.com
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White Collar/Qui Tam
• Successfully defended corporate qui tam defendant; drafted motion to dismiss a federal qui tam action for failure to 

plead fraud with particularity under Rule 9(b)
• Successfully defended corporate entity in Eighth Amendment challenges; drafted motion to dismiss a federal suit 

involving Eighth Amendment challenges
• Successfully negotiated with foreign embassy/diplomats to obtain reinstatement of white collar client’s benefits in 

foreign country
• Successfully drafted bond appeal pleadings in federal court for white collar criminal defendant in highly publicized 

case involving university research and National Science Foundation (NSF) grant fraud
• Member of Gentry Locke’s criminal defense team that successfully obtained plea agreement for large trucking 

company and one of its four officers, indicted on over 120 felonies and facing a $40 million forfeiture count

Insurance Coverage/Insurance Defense
• Successfully defended against $1.35 million wrongful death action; obtained dismissal with prejudice on all counts 

following briefing and oral argument in Circuit Court (June 2019)
• Successfully defended corporate client and its two individual officers in Virginia Circuit Court; won dismissal on all 

four (4) demurrers against charges of actual fraud, breach of fiduciary duty, and breach of various bylaws; also 
successfully delivered oral argument in Circuit Court, arguing legal grounds for the four demurrers

Defamation Defense
• Successfully defended individual client in federal court defamation suit involving highly publicized water poisoning 

case; drafted 20-page supplemental brief in support of individual defendant’s 12(b)(6) motion to dismiss; obtained 
dismissal of entire Complaint that sought $3 million in damages

• Successfully defended client in state defamation suit; drafted all motions (demurrers, pleas in bar, motion craving 
oyer, answer, and affirmative defenses) and brief in support of motions; obtained dismissal with prejudice (with an 
Order granting demurrer and plea in bar, on the merits) of a $200,000 defamation suit in Virginia Circuit Court

Criminal Defense
• Successfully defended criminal client in state court on charges resulting from serious boating accident on Smith 

Mountain Lake that caused serious bodily injuries; obtained dismissal of all charges on a Motion to Strike the 
evidence after cross-examination; tried case as First Chair and obtained “Not Guilty” verdict

• Successfully defended client in state court on criminal charges resulting from two-car accident that caused serious 
bodily injury; successfully tried case as First Chair against Commonwealth’s Attorney and won in General District 
Court on defense Motion to Strike; obtained dismissal of all charges for client

Other Civil and Mediation
• Successfully represented plaintiff in obtaining judgment in negligence action and successfully represented another 

client in insurance settlement
• Successfully settled/set aside $500,000 entry of default on behalf of Fortune 500 client; wrote federal court Motion 

to Set Aside Entry of Default, drafted Mediation Statement, and argued legal issues during mediation

Affiliations
• Admitted, U.S. Court of Appeals for the Fourth Circuit (2017), United States District Court, Western District of 

Virginia (2018) and Eastern District of Virginia (2019)
• Member, Virginia State Bar (2018-Present)
• Member, New York State Bar (2017-Present)
• Member, National Association of Criminal Defense Lawyers (NACDL) (2017-Present)
• Member, Supreme Court Historical Society (2017-Present)
• Member, Criminal Justice Section, American Bar Association (2017-Present)
• Member, New York State Bar Association, Young Lawyers Section (2017-Present)

Awards
• Champion, NBA National Basketball Negotiation Competition, Fordham Sports Law Forum, New York, NY (2016)
• First Runner-up, National Tax Moot Court Competition, Florida Bar Association, FL (2015)
• Finalist, ABA Regional Negotiation Competition, VA (2015)
• Finalist, Top Five, World Negotiation Competition representing Team USA, Switzerland (2016)
• Champion, Oral Argument, 2L/3L Moot Court Competition, Liberty University (2014)
• Best Brief Award, 2L/3L Moot Court Competition, Liberty University (2014)
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• University of Toronto Elizabeth Comper Scholarship for Academic Excellence
• Trinity College Award of Academic Excellence, four-time recipient (2009-2013)
• Viewers’ Choice Award for Tangent on a Tangent, an Original Comedy, University of Toronto Drama Festival, Hart 

House Theatre, Toronto, ON (2010)
• Wayne Fairhead New Play Award, The Impressionist Wing, Sears Drama Festival, Playwrights Canada Press
• First Place, NBA Raptors Journalism Competition, Toronto, ON (2006)
• First Place, Human Rights and Race Relations Essay Competition, Toronto, ON (2008)

Published Work
• Co-author, Can Statistical Sampling Be Used to Prove Liability Under the FCA or Does Each Provision of the 

Statute Require Individual Proofs?; 41 Am. J. Trial Advoc. 335 (2018)
• Co-author, Settlement Restrictions on False Claims Act (FCA) Qui Tam Actions: A Strict Application of Law or a 

Waste of Judicial Resources?; The Liberty Lawyer, A Publication of Liberty University (2017 Edition)
• The Impressionist Wing, An Original Comedy, Festival Voices, Playwrights Canada Press (May 2010)
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KEEP IT SIMPLE, STUPID? 
 

The Benefits of Using Revocable Trusts 
 

Lauren S. Eells 
ʹͲͳͻ 
ent�� �o��e �e��na� 

�e�te�be� ͸ǡ ʹͲͳͻ  
 

I.  INTRODUCTION 
 
� �n��e�sal t��t�ǣ ��e�� �l�ent t�at �as e�e� so���t estate �lann�n� se����es �as �tte�e� t�ese 
�o��sǥǲ�ǯ� l��e a s���le ��llǤǳ  �f �o��seǡ a �l�ent ��efe�s so�et��n� �����ǡ eas� an� less 
e��ens��eǤ �s atto�ne�sǡ �o�e�e�ǡ a�e �e �o�n� t�e best fo� o�� �l�ents b� a����es��n� to 
t�e�� �e��ests an� ��aft�n� a ǲs���leǳ ��ll ��t�o�t ��s��ss�n� t�e �otent�al �a�a��s t�at �a� 
�o�e f�o� t�at s���le �lanǫ   
 
�state �lann�n� �s an a�ea of la� t�at �s an�t��n� b�t ǲs���leǳ be�a�se people a�e �n�e�entl� 
not s���leǤ  T�e �l�ent ����t �e��est a s���le ��llǡ �o�e�e�ǡ oftent��es t�e �l�ent �s �na�a�e 
of ��at �e o� s�e nee�s �n te��s of an a���o���ate estate �lan t�at a�t�all� f�lf�lls t�e�� 
�e�sonal ��s�esǤ  
ene�all� s�ea��n�ǡ a s���le estate �lan ȋ�ǤeǤ a s���le ��llȌ �a� often �es�lt 
�n a s���le ��saste�Ǥ T�e ��nǦofǦt�eǦ��llǡ ǲ� lo�e �o�ǳ ��ll �e��s�n� e�e��t��n� to a s�o�se an� 
t�en to t�e ���l��en ȋ�n e��al s�a�esȌ �as t�e �otent�al to �o fa� �o�e �a�� t�an �oo� fo� a 
lot of o�� �l�entsǤ  
 
T��s ��esentat�on ��ll e��lo�e �o� t�e ǲs���leǳ estate �lan �an �lt��atel� �es�lt �n t�e �ost 
�o��l��ate� of s�t�at�onsǤ  �e ��ll ��s��ss ��� �e bel�e�e t�at a���s�n� �o�� �l�ents to 
e��lo�e a �e�o�able t��st st���t��e �s not onl� t�e ��efe��e� �et�o� of ǲs���leǳ estate 
�lann�n� b�t �s �lt��atel� t�e onl� �a� to a���e�e t�e ǲs���leǳ �lan t�at t�e �l�ent see�sǤ �e 
��ll ��s��ss �o� a �e�o�able t��st st���t��e benef�ts a �l�ent f�o� a ��o�ess a��anta�e ȋb� 
a�o���n� t�e ��obate ��o�ess ��en �one �o��e�tl�ǨȌ an� an asset ��ote�t�on a��anta�eǤ 
 
T��s o�tl�ne b��efl� �o�e�s a b�oa� �an�e of estate �lann�n� an� a���n�st�at�on s�b�e�ts t�at 
�o� ��ll f�n� �el�f�l as a �eso���e ��en ans�e��n� ��est�ons �o�� �l�ents �a� �a�e ��en �t 
�o�es to �ene�al estate �lann�n� an� a���n�st�at�onǤ  

 

II. ETHICAL CONSIDERATIONS IN ESTATE PLANNING 

�Ǥ �e��esent�n� t�e Cl�entǣ �n atto�ne� �s often �eta�ne� b� t�e �e�sonal 
�e��esentat��e of a �e�e�ent̵s estateǤ  T��s b��n�s �� t�e ��est�onǡ ��t� ��o� �oes 
t�e atto�ne� �a�e an atto�ne�Ǧ�l�ent �elat�ons���ǫ  �e�al �t���s ���n�on ͳͶͷʹ states 
t�e follo��n�ǣ  
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ǥ t�e atto�ne� en�a�e� to �en�e� se����es �n �onne�t�on ��t� t�e 
settle�ent of a �e�e�ent̵s estate en�o�s a s���la� stat�s to t�at of an 
atto�ne� en�a�e� to �e��esent a �o��o�at�on o� s���la� ent�t�Ǥ See �CǣͷǦ
ͳͺǤ T�e �o��o�ate ent�t� ��e��seǡ �o�e�e�ǡ �e����es t�e a��e�tan�e of 
t�e le�al stat�s of t�e �o��o�at�on as a se�a�ate �e�sonǡ ���leǡ �n �eal�t� 
an� �n o��e� to �a��� on t�e le�al b�s�ness of t�e �o��o�at�onǡ 
�o���n��at�on �s �e����e� bet�een t�e atto�ne� an� an �n������al 
��o se��es as a�ent fo� t�e �o��o�ate ent�t�Ǥ T��sǡ t�e �e�sonal 
�e��esentat��e ass��es t�e le�al stat�s as t�e a�ent of t�e �e�e�ent 
an� �s t�e onl� a�a�lable �on���t of �nfo��at�on bet�een t�e ent�t� ȏ�ǤeǤǡ 
t�e estateȐ an� t�e atto�ne�ǡ t�e Co���ttee o��nes t�at t�e 
atto�ne�Ȁ�l�ent �elat�ons��� a��ses bet�een t�e atto�ne� an� t�e 
�e�sonal �e��esentat��eǡ albe�t fo� t�e �lt��ate benef�t of t�e estateǤ  

 
�Ǥ ��aft�n� �tto�ne� �e���n� as a 	�����a��ǣ �ll atto�ne�s ��o �ons��e� a�t�n� as 
f�����a��es fo� a �l�ent s�o�l� fa��l�a���e t�e�sel�es ��t� �e�al �t���s ���n�on �oǤ 
ͳͷͳͷ ���o� to a��ee�n� to a�t as a f�����a�� o� a�t�n� as a f�����a��Ǥ  T��s ��� sets o�t 
�a��o�s et���al ����el�nes fo� atto�ne�s se���n� as f�����a��esǤ T��s ��� �e����es t�e 
la��e� to a���ess ��lt��le �ss�es an� �otent�al �onfl��ts of �nte�est ��t� t�e �l�ent 
before a��ee�n� to se��e as a f�����a�� of a �l�entǯs estateǤ    

 
CǤ �e��esent�n� ��o�sesǣ �t �s �o��on fo� an atto�ne� to �e��esent ��sban� an� 
��feǢ �o�e�e�ǡ t�e atto�ne� ��st ��s��ss t�e �a�a�ete�s of s��� �e��esentat�on an� 
t�e �otent�al �onfl��ts of �nte�est at t�e �n�t�al �ons�ltat�on ��t� �otent�al �l�entsǤ 
Always obta�n a ���tten �a��e�ǡ s��ne� b� bot� s�o�sesǡ �a���n� t�e �otent�al �onfl��t 
of �nte�est ��en �e��esent�n� s�o�sesǤ  

 
�Ǥ �eet�n� ��t� Cl�ents �loneǣ �t �s �o��on fo� an el�e�l� �l�entǯs a��lt ���l� to 
see� estate �lann�n� se����es on be�alf of ��sȀ�e� �a�entȋsȌǤ  �ften t��es t�e a��lt 
���l� ��ll a��o��an� ��sȀ�e� �a�entȋsȌ to an �n�t�al �ons�ltat�on ��t� t�e atto�ne� as 
�ell as follo�Ǧ�� �eet�n�sǤ  ���le t�e a��lt ���l� �s �el�o�e to �o�n ��sȀ�e� �a�entȋsȌǡ 
�f t�e �l�entȋsȌ a���o�esǡ �t �s ���o�tant fo� t�e atto�ne� to �eet ��t� t�e �l�ent alone 
�n o��e� to as�e�ta�n e�a�tl� ��at t�e �l�ent see�s to a��o��l�s� �n ��sȀ�e� estate �lanǤ 
	a��l� �ol�t��s a�e often �o��l��ate�Ǥ  T�e �l�ent �a� not feel �o�fo�table e���ess�n� 
��sȀ�e� �oals �n t�e ��esen�e of ��sȀ�e� ���l� an� �a� e�en a����es�e to t�e a��lt 
���l�ǯs ǲs���est�onsǤǳ ����t�onall�ǡ b� �eet�n� ��t� t�e �l�ent aloneǡ t�e atto�ne� �s 
bette� able to assess t�e �l�entǯs le�el of �o��eten�eǤ  

 
III. INFORMATION TO OBTAIN FROM CLIENT DURING THE INITIAL  

CONSULTATION 
 
�Ǥ �n�e�stan� �o�� �l�entǯs assetsǣ 

ͳǤ ��e�a�e a complete l�st of all assets Ȃ ��obate an� nonǦ��obateǤ 
aȌ ��obate assetsǣ ��obate assets �n�l��e an�t��n� o�ne� solel� b� 

t�e �e�e�ent ȋ�eal estate t�tle� �n na�e of �e�e�ent onl�ǡ ban� 
a��o�nts �el� e��l�s��el� b� �e�e�ent ��t� no s�����o�s��� 
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�es��nat�onǡ �e���les t�tle� onl� �n t�e na�e of �e�e�entȌ as �ell 
as assets ���e�te� to t�e estate of t�e �e�e�ent b� benef���a�� 
�es��nat�onǤ 

bȌ �onǦ��obate assetsǣ t�ose assets t�tle� �o�ntl� ��t� t�e ����t of 
s�����o�s���ǡ t�ose assets t�at �ass b� �ont�a�t o� a��ee�ent 
ȋs��� as l�fe �ns��an�e ��o�ee�sǡ ann��t�esǡ ���sǡ �a�able on 
�eat� a��o�ntsȌǡ an� assets �el� �n a �e�o�able t��stǤ  

 
�Ǥ �n�e�stan� t�e fo�� of o�ne�s��� fo� ea�� assetǣ 

ͳǤ �e�e�entǯs na�e onl�  
ʹǤ 
o�ntl� t�tle� ��t� s�����o�s��� 
͵Ǥ �a�able on �eat�  
ͶǤ �e�o�able t��st 

 
CǤ Practice Tip: �e�elo� a �o���e�ens��e estate �lann�n� ��est�onna��e t�at 
�o�� �l�ent �an s�b��t to �o� prior to t�e �n�t�al �ons�ltat�onǡ �f ��a�t��alǤ T��s ��ll ���e 
�o� an o��o�t�n�t� to �ete���ne ��at �la�e�s a�e �n�ol�e� �n t�e �l�entǯs l�fe an� 
as�e�ta�n t�e �l�entǯs assets a�ea� of t�e �ons�ltat�onǤ  

 
IV. RIGHTS OF SPOUSES AND CHILDREN IN A DECEDENT’S ESTATE 
 

�Ǥ ��s�os�t�ons �a�e �n�e� a �al��l� e�e��te� ��ll a�e ���en effe�tǤ  See �aǤ Co�e      
Ț ͸ͶǤʹǦͶͲͳǤ 
 

�Ǥ ��obate ��o�e�t� not ��s�ose� of b� ��ll �asses �n�e� �aǤ Co�e Ț ͸ͶǤʹǦʹͲͲ 
ȋ�eal estateȌ an� Ț ͸ͶǤʹǦʹͲͳ ȋ�e�sonal ��o�e�t�ȌǤ 
 
ͳǤ Practice Tip: �l�a�s ��e�� fo� a �es���a�� �la�se �n t�e ��llǤ  T�e 
�es���a�� �la�se ��s�oses of t�e �e�a�n�e� of t�e �e�e�entǯs ��o�e�t� Ȃ often 
to an �n������alǡ e���at�onal �nst�t�t�on o� a ��a��t�Ǥ  

 
CǤ �����n�a �ntestate s���ess�onǣ 

 
ͳǤ  �f t�e �e�e�ent ��es ��t� no �al�� ��ll �n �la�e an� �e�e�entǯs s�o�se 
s�����es ���Ȁ�e�ǡ t�en t�e �e�e�entǯs s������n� s�o�se ta�es all unless t�e�e 
a�e l���n� ���l��en f�o� a ���o� �elat�ons��� of �e�e�ent ȋ�n ����� �ase t�e 
s������n� s�o�se ta�es oneǦt���� an� t�e �e�e�entǯs ���l�Ȁ���l��en f�o� t�e 
���o� �elat�ons��� ta�es t�oǦt����sȌǤ   

 
ʹǤ �f t�e�e �s no s������n� s�o�seǡ t�en all �asses to t�e �e�e�entǯs 
�es�en�antsǤ  �f �e�e�ent lea�es be��n� no s������n� s�o�se o� �es�en�antsǡ 
t�en all �asses to t�e �e�e�entǯs �a�entsǤ  �f no s������n� s�o�seǡ �es�en�ants 
o� �a�ents t�en �asses to s�bl�n�s an� t�e�� �es�en�antsǤ See �aǤ Co�e Ț ͸ͶǤʹǦ
ʹͲͳǤ 
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�Ǥ �������n� s�o�ses o��tte� �n �e�e�entǯs ��ll �a� be ent�tle� to an �ntestate 
s�a�e of t�e �e�e�entǯs estateǤ See �aǤ Co�e Ț ͸ͶǤʹǦͶʹʹǤ 
 
ͳǤ �l� �a�ǣ �n t�e �e�ent �astǡ a s������n� s�o�se �a� t�e ����t to �la�� 
oneǦt���� ȋͳȀ͵Ȍ of a �e�e�entǯs a���ente� estate �f t�e �e�e�ent left s������n� 
���l��en o� �es�en�antsǡ o� oneǦ�alf ȋͳȀʹȌ of t�e �e�e�entǯs a���ente� estate 
�f t�e �e�e�ent �a� no s������n� ���l��en o� �es�en�antsǤ  

 
ʹǤ C���ent �a�ǣ �e��nn�n� ��t� t�e estates of �e�e�ents ���n� on o� afte� 
January 1, 2017ǡ a s������n� s�o�se ��ll �a�e t�e ����t to �la�� �� to f�ft� 
�e��ent ȋͷͲΨȌ of t�e �al�e of t�e marital property1 �n�l��e� �n t�e a���ente� 
estateǤ  T�e ����ent la� �s base� on t�e len�t� of t�e �a���a�eǡ �at�e� t�an 
��et�e� t�e �e�e�ent �as left an� s������n� ���l��en o� �es�en�antsǤ  

aȌ T�e s������n� s�o�se �a� be able to �la�� �� to f�ft� �e��ent 
ȋͷͲΨȌ of t�e total �al�e of t�e �a��tal ��o�e�t� �n�l��e� �n t�e 
a���ente� estateǤ   T�e n��be� of �ea�s t�e �o��le �as �a���e� 
�ete���nes t�e �e��enta�e of t�e ele�t��e s�a�e a�a�lable of t�e 
a���ente� estateǡ f�o� ͵Ψ fo� �a���a�es of less t�an ͳ �ea� to 
ͳͲͲΨ fo� �a���a�es of ͳͷ �ea�s o� �o�eǤ  See �aǤ Co�e Ț ͸ͶǤʹǦ
͵ͲͺǤͶǤ 

 
V. INCAPACITY: POWERS OF ATTORNEY AND ADVANCE MEDICAL  

DIRECTIVES 
 
�Ǥ �o�e�s of �tto�ne�ǣ 
o�e�ne� b� t�e �����n�a �n�fo�� �o�e� of �tto�ne� ��t  

ȋ�aǤ Co�e Ț ͸ͶǤʹǦͳ͸ͲͲ et se�ǤȌ 
 
ͳǤ  � ���t�n� ��ant�n� an a�ent a�t�o��t� to a�t �n t�e �la�e of t�e 
���n���alǤ  

 
ʹǤ �o�e� of atto�ne� �a�e �n�e� t�e ��t �s ���able �nless e���essl� 
��o���e� ot�e���se ȋ���able �ean�n�ǡ t�e �o�e� �oes not te���nate ��on t�e 
�n�a�a��t� of t�e ���n���alȌǤ 

 
͵Ǥ � �o�e� of atto�ne� �s effe�t��e ��en e�e��te� �nless t�e ���n���al 
��o���es �n t�e �o�e� of atto�ne� t�at �t be�o�es effe�t��e at a f�t��e �ate o� 
��on t�e o�����en�e of a f�t��e e�ent o� �ont�n�en��Ǥ 

 
ͶǤ  ǲ�n�a�a��t�ǳ �eans �nab�l�t� of an �n������al to �ana�e ��o�e�t� o� 
b�s�ness affa��s be�a�se t�e �n������alǣ 
 

                                                 
1 Marital property consists of the following: (a) a decedent’s net probate estate, (b) a decedent’s non-probate transfers 
to others and (c) a decedent’s non-probate transfers to the surviving spouse and (d) a surviving spouse’s property and 
non-probate transfers to others  
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aȌ �as an ���a���ent �n t�e ab�l�t� to �e�e��e an� e�al�ate 
�nfo��at�on o� �a�e o� �o���n��ate �e��s�ons e�en ��t� t�e 
�se of te��nolo���al ass�stan�eǢ o�  

bȌ �s ��ss�n� o� o�ts��e t�e �n�te� �tates an� �nable to �et��nǤ 
 

ͷǤ � �o�e� of atto�ne� te���nates ��enǣ  
aȌ T�e ���n���al ��esǢ  
bȌ T�e ���n���al be�o�es �n�a�a��tate�ǡ �f t�e �o�e� of atto�ne� �s 

not ���ableǢ  
�Ȍ T�e ���n���al �e�o�es t�e �o�e� of atto�ne�Ǣ  
�Ȍ T�e �o�e� of atto�ne� ��o���es t�at �t te���natesǢ  
eȌ T�e ����ose of t�e �o�e� of atto�ne� �s a��o��l�s�e�Ǣ o�  
fȌ T�e ���n���al �e�o�es t�e a�entǯs a�t�o��t�ǡ o� t�e a�ent ��esǡ  

be�o�es �n�a�a��tate�ǡ o� �es��nsǡ an� t�e �o�e� of atto�ne� 
�oes not ��o���e fo� anot�e� a�ent to a�t �n�e� t�e �o�e� of 
atto�ne�Ǥ 
 

͸Ǥ CoǦa�ents an� ����esso� ��entsǣ  � ���n���al �a� �es��nate t�o o� 
�o�e �e�sons to a�t as �oǦa�entsǤ �nless t�e �o�e� of atto�ne� ot�e���se 
��o���esǡ ea�� �oǦa�ent �a� e�e���se �ts a�t�o��t� �n�e�en�entl�Ǥ 

aȌ � ���n���al �a� �es��nate one o� �o�e s���esso� a�ents to a�t �f 
an a�ent �es��nsǡ ��esǡ be�o�es �n�a�a��tate�ǡ �s not ��al�f�e� to 
se��eǡ o� �e�l�nes to se��eǤ 

 
�Ǥ ���an�e �e���al ���e�t��eǣ  

ͳǤ �n a��an�e �e���al ���e�t��e ȋǲ���ǳȌ allo�s so�eone to e���ess 
��sȀ�e� ��s�es �e�a���n� �e���al �e��s�ons fo� a t��e ��en �eȀs�e �s �nable 
to �o so ȋ�ǤeǤǡ t�e �e�son �s �n an �n�ons��o�sǡ �e�etat��e stateȌǤ T�e ��� �a� 
ȋ�Ȍ s�e��f� t�e �ealt� �a�e t�e �e�la�ant �oes o� �oes not a�t�o���eǢ ȋ��Ȍ a��o�nt 
an a�ent to �a�e �ealt� �a�e �e��s�ons fo� t�e �e�la�antǢ an� ȋ���Ȍ s�e��f� an 
anato���al ��ftǡ afte� t�e �e�la�antǯs �eat�ǡ of all t�e �e�la�antǯs bo�� o� an 
o��anǡ t�ss�e o� e�e �onat�onǤ  

 
ʹǤ Practice Tipǣ ��o�ses �a� not al�a�s be t�e best a�ents fo� one 
anot�e�Ǩ ��a��leǣ ��fe �es��es no �e���al �nte��ent�on ��atsoe�e� �f s�e �s 
�n a �e�s�stent  �e�etat��e stateǡ �o�e�e�ǡ ��sban� f�n�s ���self �ant�n� to 
�o e�e��t��n� �e �an to �ee� ��fe al��eǤ  ��fe �a� �ant to �ons��e� a��o�nt�n� 
an a�ent t�at ��ll best a��o��l�s� �e� �es��esǤ 

 
͵Ǥ To be �al��ǡ a ���tten ��� ��st be s��ne� b� t�e �e�la�ant �n t�e 
��esen�e of t�o ��tnessesǤ  

 
ͶǤ �n t�e absen�e of an ��� a ���s���an �s a�t�o���e� to a�tǡ o� not a�tǡ 
�n�e� ���e�t�on of t�e follo��n� �e�sonsǡ in the order listedǣ ȋͳȌ a ��a���anǢ ȋʹȌ 
s�o�se ȋ�nless a ���o��e a�t�on �as been f�le�Ȍǡ ȋ͵Ȍ an a��lt ���l�Ǣ ȋͶȌ a �a�entǡ 
ȋͷȌ an a��lt s�bl�n�ǡ o� ȋ͸Ȍ t�e ne�t �losest �elat��eǤ 
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CǤ 
�a���ans��� an� Conse��ato�s��� of an ���lt 

ͳǤ �n� �e�son �an �et�t�on to se��e as ��a���an o� �onse��ato� of an 
�n�a�a��tate� a��ltǤ  T�e�e �s no ���o��t� set b� stat�teǤ  See �aǤ Co�e Ț ͸ͶǤʹǦ
ʹͲͲʹǤ 

 
ʹǤ � ��a���an stan�s �n a f�����a�� �elat�ons��� to t�e �n�a�a��tate� 
�e�son fo� ��o� �eȀs�e �as a��o�nte� ��a���an an� �a� be �el� �e�sonall� 
l�able fo� a b�ea�� of an� f�����a�� ��t� to t�e �n�a�a��tate� �e�sonǤ � ��a���an 
s�all not be l�able fo� t�e a�ts of t�e �n�a�a��tate� �e�son �nless t�e ��a���an 
�s �e�sonall� ne�l��entǤ See �aǤ Co�e Ț ͸ͶǤʹǦʹͲͳͻǤ 

 
 
VI. LAST WILL AND TESTAMENT 
 

�Ǥ �e���s�tes an� e�e��t�onǣ  
ͳǤ �n �����n�aǡ fo� a ��ll to be �al�� �t ��st beǣ 

aȌ �a�e �n ���t�n�ǡ 
bȌ b� a �entall� �o��etent �e�son o�e� t�e a�e of ͳͺǡ an� 
�Ȍ s��ne� b� t�e testato� �n t�e ��esen�e of t�o �o��etent 

��tnesses o�e� t�e a�e of ͳͺǤ See  �aǤ Co�e ͸ͶǤʹǦͶͲͲ t��o��� Ǧ
ͶͲͻǤ 
 

�Ǥ Co��eten��ǣ 
ͳǤ Co��eten�� �eans t�at t�e testato� �n�e�stan�s �e o� s�e �s �a��n� a 
��ll an� �n�e�stan�s t�e assets �e o� s�e �s be��eat��n�Ǥ  

 
CǤ �e�o�at�on of a ��ll o� Co����lǣ 

ͳǤ �f a testato� ��tsǡ tea�sǡ b��nsǡ obl�te�atesǡ �an�elsǡ o� �est�o�s a ��ll o� 
�o����lǡ o� t�e s��nat��e t�e�etoǡ o� so�e ��o��s�on t�e�eofǡ s��� ��llǡ �o����lǡ 
o� ��o��s�on �s �o�� an� �as no effe�tǤ  

 
ʹǤ �f a testato� e�e��tes a �al�� ��ll t�at e���essl� �e�o�es a fo��e� ��llǡ 
t�e fo��e� ��ll ȋ�n�l���n� an� �o����lsȌ �s �o�� an� of no effe�tǤ 

 
͵Ǥ �f a testato� e�e��tes a �al�� ��ll o� �o����l t�at ȋ�Ȍ e���essl� �e�o�es a 
�a�tǡ b�t not allǡ of a fo��e� ��ll o� �o����l o� ȋ��Ȍ �onta�ns ��o��s�ons 
�n�ons�stent ��t� a fo��e� ��ll o� �o����lǡ s��� fo��e� ��ll o� �o����l �s �e�o�e� 
an� s��e�se�e� to t�e e�tent of s��� e���ess �e�o�at�on o� �n�ons�sten�� �f t�e 
late� ��ll o� �o����l �s effe�t��e ��on t�e �eat� of t�e testato�Ǥ See �aǤ Co�e ͸ͶǤʹǦ
ͶͳͲ t��o��� ǦͶͳ͵Ǥ 

 
VII. ADMINISTRATION AND PROBATE OF A WILL  
 

�Ǥ ��obateǣ T�e ������t �o��ts �a�e ����s���t�on of t�e ��obate of ��llsǤ  
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ͳǤ � ��ll �s offe�e� fo� ��obate �n t�e ������t �o��t �n t�e �o�nt� o� ��t� 
��e�e�n t�e �e�e�ent �as a �no�n �la�e of �es��en�eǢ 

 
ʹǤ �f �e�e�ent �as no s��� �no�n �la�e of �es��en�eǡ t�en �n a �o�nt� o� 
��t� ��e�e�n an� �eal estate l�es t�at �s �e��se� o� o�ne� b� t�e �e�e�entǢ an�  

 
͵Ǥ �f t�e�e �s no s��� �eal estateǡ t�en �n t�e �o�nt� o� ��t� ��e�e�n �e ��es 
o� a �o�nt� o� ��t� ��e�e�n �e �as estateǤ See �aǤ Co�e Ț ͸ͶǤʹǦͶͶ͵ et se�Ǥ  

 
�Ǥ 
���s���t�onǣ To �a�e t�e a�t�o��t� �n�e� t�e la� to a�t as a f�����a�� of a 
�e�e�entǯs estateǡ t�e a���n�st�ato� ��st ��al�f� ��t� t�e �o��t of ��o�e� 
����s���t�onǤ  

ͳǤ T�e ����s���t�on of t�e ��obate of ��lls an� ��al�f��at�on of t�e 
a���n�st�ato� l�es ��t� t�e �le�� of t�e ������t �o��t �n ����� ȋͳȌ t�e �e�e�ent 
�as a �o�se o� �no�n �la�e of �es��en�eǢ ȋʹȌ �f noneǡ t�en ��e�e t�e�e �s �eal 
estate t�at �s �e��se� o� o�ne� b� t�e �e�e�entǢ ȋ͵Ȍ �f noneǡ t�en ��e�e t�e 
�e�e�ent ��es o� �as an estateǤ   

aȌ � �at�ent �n a n��s�n� �o�e o� s���la� �nst�t�t�on be�a�se of a�e 
o� ���a��e� �ealt� �s ��es��e� to �es��e �n t�e lo�al�t� of ��s o� 
�e� le�al �es��en�e ���e��atel� befo�e ente��n� t�e �o�eǡ 
alt�o��� t�e ��es���t�on �a� be �eb�tte�Ǥ  See �aǤ Co�e Ț ͸ͶǤʹǦ
ͶͶ͵ 

bȌ ��en t�e estate �s a small asset estate ȋ�e�sonal ��o�e�t� �a��n� 
�al�e on t�e �ate of �eat� of no �o�e t�an ̈́ͷͲǡͲͲͲǤͲͲȌ t�e 
a��o�nt�ent of an e�e��to� o� a���n�st�ato� �s not �e����e�Ǥ  

 
CǤ ��al�f��n� as an a���n�st�ato�ǣ  

ͳǤ �f �e�e�ent ��e� ��t� a ��ll t�en �e�sons �a� ��al�f� �f t�e� sat�sf� t�e 
follo��n� �e����e�entsǣ 

aȌ �e�son �s ͳͺ �ea�s of a�e o� ol�e�ǡ an� 
bȌ �f s��et� �s �e����e� on t�e �e�sonal �e��esentat��eǯs bon�ǡ t�e 

�n������al ��st be able to obta�n t�at s��et�ǡ an� 
�Ȍ � non�es��ent of �����n�a ��st �o��l� ��t� �aǤ Co�e Ț ͸ͶǤʹǦ

ͳͶʹ͸Ǥ 
 

ʹǤ �nst�t�t�onsǣ a ��ofess�onal la� �o��o�at�on a�t�o���e� to �o b�s�ness 
�n �����n�a �a� ��al�f� �n an� f�����a�� �a�a��t�Ǥ  

 
͵Ǥ �f �e�e�ent ��e� ��t�o�t a ��llǣ �e�sons �a� ��al�f� �f t�e� sat�sf� t�e 
follo��n� �e����e�entsǣ 

aȌ �n������al �s ͳͺ �ea�s of a�e o� ol�e�ǡ an� 
bȌ Co��t o� �le�� �s sat�sf�e� t�at t�e �e�son �s s��table an� 

�o��etentǤ 
�Ȍ To a�o�� ǲ�a�e to t�e �o��t�o�seǳ s�t�at�ons t�e �����n�a Co�e 

��o���es a l�st of t�ose ��efe��e� to se��e as a���n�st�ato� as 
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�ell as t�e t���n� of s��� ��al�f��at�onsǤ See  �aǤ Co�e Ț ͸ͶǤʹǦ
ͷͲʹǤ 

 
�Ǥ �e����e�ents fo� ��obate of a ��llǣ 

ͳǤ �elfǦ��o��n� ��llǣ � selfǦ��o��n� ��ll �s one t�at �a� be a���tte� to 
��obate ��t�o�t t�e test��on� of ��tnessesǤ ��e�e t�e ��ll �s not selfǦ��o��n� 
�t ��st �eet t�e stat�to�� �e����e�ents of �aǤ Co�e Ț ͸ͶǤʹǦͶͲ͵Ǥ  �ne o� t�o 
��tnessesǡ as �ete���ne� b� t�e �le��ǡ ��st state �n�e� oat� t�at t�e 
�e����e�ents of �aǤ Co�e Ț͸ͶǤʹǦͶͲ͵ �e�e �etǤ 

 
aȌ Practice Tip: �l�a�s a�� selfǦ��o��n� lan��a�e to t�e 

�nst���entǤ  ����n� selfǦ��o��n� lan��a�e �n�ol�es a state�ent 
�n t�e ��ll t�at t�e ��tnesses s��n �n�e� �enalt� of �e�����Ǥ 
ȋͳȌ �a��leǣ T�e abo�e s��nat��e of t�e Testat��� �as �a�e 
an� t�e fo�e�o�n� ��ll �as a��no�le��e� to be �e� last ��ll an� 
testa�ent b� t�e sa�� Testat��� �n t�e ��esen�e of �sǡ t�o 
�o��etent ��tnessesǡ ��esent at t�e sa�e t��eǢ an� �eǡ t�e sa�� 
��tnessesǡ �o �e�e�nto s�bs���be t�e sa�� ��ll on t�e �ate last 
abo�e ���tten �n t�e ��esen�e of t�e sa�� Testat��� an� of ea�� 
ot�e�ǡ an� at t�e �e��est of sa�� Testat��� ��o �as t�en of so�n� 
��n� an� o�e� t�e a�e of e���teen ȋͳͺȌ �ea�sǤ 

 
bȌ �olo��a���� ��llǣ � ��ll ent��el� �n t�e testato�ǯs �an����t�n� 

an� s��ne� b� t�e testato� �n a �anne� ����� �n���ates t�at t�e 
na�e �s �nten�e� as a s��nat��e �a� be a���tte� to ��obateǤ  �f 
�t �s not ��tnesse�ǡ at least t�o ��s�nte�este� ��tnesses ��st 
test�f� at ��obate t�at �t �s ent��el� �n t�e testato�ǯs o�n 
�an����t�n�Ǥ  

 
VIII. REVOCABLE TRUST STRUCTURE: THE PREFERRED PLANNING TOOL 
 

�Ǥ �e�o�able T��stǣ  � �e�o�able t��st �s a t��st �nst���ent t�at allo�s t�e �ettlo� 
to �e�o�e an� �e�la�� an� ��o�e�t� �la�e� �n �t ����n� ��s o� �e� l�fet��eǤ  �e�o�able 
t��sts a�e a �el�f�l estate �lann�n� tool an� ��efe��e� b� �an� ��a�t�t�one�s o�e� t�e 
�se of a s���le ��llǤ   ��en an estate �lan �n�l��es a �e�o�able t��stǡ t�e testato�ǯs 
��ll ǲ�o��s o�e�ǳ t�e testato�ǯs �es���a�� estate to t�e �e�o�able t��stǤ  T�e testato�ǯs 
��fts a�e ��o���e� fo� �n�e� t�e t��st a��ee�entǤ �e�o�able t��sts a�e �o�e�ne� b� 
t�e �n�fo�� T��st Co�eǤ See �aǤ Co�e Ț ͸ͶǤʹǦ͹ͲͲ t��o��� ǦͺͲͺǤ 
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�Ǥ ���anta�es of �s�n� t�e �e�o�able T��st 	o��atǣ 
 

ͳǤ ��o�� ��obateǤ  ��en a �e�o�able T��st �s �one �o��e�tl� an� �t �s 
��o�e�l� f�n�e�ǡ t�e estate �an a�o�� t�e ��obate ��o�essǤ  To a�o�� ��obate 
t�e �ettlo�  ��st f�n� t�e t��st ����n� ��s o� �e� l�fet��eǤ  T��s �eans t�e 
�ettlo� ��st t�ansfe� t�tleȀo�ne�s��� of assets to t�e t��stee of t�e t��stǤ  �nl� 
t�ose assets t�at fall o�ts��e ��obate ȋl��e a �o�nt a��o�nt ��t� t�e ����t of 
s�����o�s���Ȍ an� t�ose assets �el� �n t�e na�e of t�e t��st ��ll a�o�� t�e 
��obate ��o�essǤ  

aȌ �ettlo�s ��ll often �ee� �eal estate to t�e�� �e�o�able t��sts as 
�ell as t�ansfe� o�ne�s��� of s��n�f��ant �n�est�ent a��o�nts 
an� o�ne�s��� �nte�ests �n �losel�Ǧ�el� ent�t�es to t�e�� 
�e�o�able t��stsǤ 

bȌ Practice Tip: a �e�o�able t��st ��ll not �o�� as �nten�e� �nless 
�t �s f�n�e� ��o�e�l�Ǩ �an� t��esǡ t�e �l�ent feels o�e���el�e� 
b� t�e f�n��n� ��o�essǤ  To �el� ease �l�entsǯ ǲf�n��n� an��et�ǳ 
��o���e �o�� �l�ents ��t� a ǲf�n��n� ��e��l�stǳ t�at e��la�ns �o� 
to t�ansfe� �a��o�s assets �nto t�e t��stǤ To ens��e �l�entsǯ f�n� 
t�e�� t��stsǡ offe� ass�stan�e to �o soǤ �o� �an �el� b� ��aft�n� 
t�e ne�essa�� �ee�s t�at t�ansfe� o�ne�s��� of �eal ��o�e�t� to 
t�e �e�o�able t��st as �ell as ass�st �n ��an��n� t�e o�ne�s��� 
of f�nan��al a��o�nts ��t� t�e �l�entǯs f�nan��al �nst�t�t�onsǤ  T�e 
�l�ent �a� ��efe� t�at �o� �el� fa��l�tate �n na��n� t�e t��st as 
a benef���a�� on �et��e�ent a��o�ntsǡ �f ne�essa��Ǥ  �lsoǡ 
�ons��e� �s�n� ��� ȋ�a�ableǦonǦ�eat�Ȍ a��o�nts ta��et�n� t�e 
t��stǡ �at�e� t�an �s�n� �o�nt a��o�nts ��t� �n������alsǤ 
Cont�n�all� follo�Ǧ�� ��t� t�e �l�ent �nt�l all ne�essa�� �te�s 
a�e t�ansfe��e� to t�e na�e of t�e t��st an� t�e t��st �s f�ll� 
f�n�e�Ǥ  �astl�ǡ en�o��a�e �o�� �l�ent to �ea�� o�t to �o� ���o� 
to �����as�n� assets s��� as �eal ��o�e�t�ǡ �e�be�s��� �nte�est 
�n a �o��an� o� an �ns��an�e �ol��� so �o� �an a���se t�e �l�ent 
on t�tl�n� t�ose assets to best s��t ��sȀ�e� estate �lanǤ   

 
ʹǤ ��o���e fo� ��no� C��l��enǣ � �e�o�able t��st �s a fle��ble an� safe �a� 
to ��o���e fo� ��no� ���l��enǤ  �� lea��n� t�e assets to �o�� ��no� ���l��en �n 
a �e�o�able t��stǡ t�e s������n� fa��l� �an a�o�� len�t�� �o��t ��o�ee��n�s an� 
t�e T��stee �s able to ���e��atel� be��n �ana��n� t�e assets on be�alf of t�e 
��no� ���l��enǤ   ����t�onall�ǡ ��en assets a�e left to a ��no� ���l� o�ts��e of 
a t��stǡ t�e ��a���an o� �onse��ato� no��all� �as to �an� o�e� assets to t�e 
���l� on�e t�e� �ea�� t�e a�e of ͳͺǤ  T��s �an �a�e ��sast�o�s �es�ltsǤ  �� 
lea��n� t�e assets �n t��stǡ t�e �ettlo� �e���es ��en t�e ���l� ��ll �a�e �ont�ol 
o�e� t�e assets an� �nt�l t�at t��e t�e T��stee ��ll �ont�n�e to �ana�e t�e 
assets as t�e �ettlo� �as ���e�te� �n ��sȀ�e� t��st �o���entǤ   

 
͵Ǥ �sset ��ote�t�on fo� T��st �enef���a��esǣ �sset ��ote�t�on fo� t�e t��st 
benef���a��es �s a �a�o� a��anta�e of �s�n� t�e �e�o�able t��st fo��atǤ   
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aȌ Domestic relations disputes. �ssets �el� �n t��st a�e s��el�e� 

f�o� benef���a��esǯ �o�est�� �elat�ons ��s��tesǤ 	o� e�a��leǡ 
Cl�entǯs �a���te� �oes t��o��� a nast� ���o��eǤ  �a���te�ǯs 
s�a�e of t�e Cl�entǯs �e�o�able t��st �s ��ote�te� f�o� t�e 
���o��e ��o�essǤ  

 
bȌ Beneficiaries’ creditors.  
ene�all�ǡ a benef���a��ǯs s�a�e of a 

�e�o�able t��st �s �ns�late� f�o� ��e��to�sǤ  	o� e�a��leǡ 
Cl�entǯs �on �s te�t�n� ���le �����n� an� ����es t��o��� a ��oss 
�al�ǡ ��ll�n� t�o s�all ���l��enǤ  �onǯs s�a�e of t�e Cl�entǯs 
�e�o�able t��st �s ��ote�te� f�o� t�e la�s��ts t�at ens�eǤ 

 
�Ȍ Protecting beneficiaries from themselves! �e��a�s Cl�entǯs 

�a���te� �s �nable to �es�ons�bl� �ana�e �one� �e�selfǤ  Cl�ent 
�a� a��o�nt a t��stee o� �oǦt��stee to �ana�e �a���te�ǯs s�a�e 
of t�e �e�o�able t��st so s�e �ses �e� s�a�e of t�e assets to�a��s 
�olle�e t��t�on �at�e� t�an a ne� �e��e�es ���Ǥ 

 
ͶǤ Cont�ol of �ssetsǣ �not�e� ��eat benef�t of �s�n� t�e �e�o�able t��st 
st���t��e �s t�at t�e �ettlo� �a� �eta�n �ont�ol o�e� assets afte� ��sȀ�e� �eat�Ǥ  
�� �s�n� t�e �e�o�able t��st fo��atǡ t�e �ettlo� �an s�e��f��all� ���e�t ��sȀ�e� 
assets e�a�tl� �o� �eȀs�e �nten�s an� t�e t��stee ��st ���le�ent t�ose 
�ntent�ons afte� �ettlo� �as ��e� Ǧ as o��ose� to lea��n� t�e assets o�t����t 
t��o��� a ��llǡ �n ����� �ase t�e benef���a�� �an �o ��ate�e� �e o� s�e �leases 
��t� s��� assetsǤ  �f t�e �l�ent �ants to �eta�n �ont�ol o�e� ��sȀ�e� assets afte� 
�eat�ǡ �s�n� a �e�o�able t��st �s t�e onl� �o�te to �oǤ  

 
aȌ Remarriage of spouse after Settlor’s death.  �� �s�n� a �e�o�able 

t��stǡ t�e �ettlo� �an ens��e assets �o not be�o�e t�ose of 
��sȀ�e� s�o�seǯs ne� s�o�seǤ  	o� e�a��leǡ Cl�ent ��es an� 
��o�se �e�a���es a �ea� late�Ǥ  T�e lan��a�e �n t�e �e�o�able 
t��st �an ��o��b�t t�e ��o�se f�o� �s�n� ��sȀ�e� s�a�e of 
Cl�entǯs �e�o�able t��st to �����ase a �on�o �n �a�l ��t� ne� 
s�o�seǡ f�n� a sta�tǦ�� b�s�ness ��t� ne� s�o�seǡ o� �a� 
��sȀ�e� ste����l��enǯs �olle�e t��t�onǤ 

 
ͷǤ �lann�n� fo� �n�a�a��t�ǣ �� �s�n� a �e�o�able t��st t�e �ettlo� �an �lan 
fo� ol�e� a�e an� s�t�at�ons of �n�a�a��t�Ǥ  �� a��o�nt�n� a T��stee to �ana�e 
t�e �ettlo�ǯs assets �n �nstan�es of �n�a�a��t�ǡ t�e T��stee a�o��s �onse��ato� 
an� ��a���ans��� ��o�ee��n�s an� �an ���e��atel� ste� �n to �ana�e t�e 
t��st assetsǤ  �t �s ���o�tant to note t�at ��en ��aft�n� t�e �e�o�able t��st 
ǲ�n�a�a��t�ǳ s�o�l� be �lea�l� �ef�ne�Ǥ  

 
͸Ǥ Ta� ���anta�esǣ  � �e�o�able t��st ��o���es a �e��an�s� to �a�����e 
fe�e�al estate ta� e�e��t�onsǤ T�e ����ent estate ta� e�e��t�on �s ̈́ͳͳǤͶ 
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��ll�on �olla�s �e� ta��a�e�ǡ b�t t��s e�e��t�on a�o�nt s�nsets at t�e en� of 
ʹͲʹͷǡ fall�n� ba�� to t�e e�e��t�on a�o�nt �n e��sten�e �n ʹͲͳ͹ ȋ̈́ͷǤͶͻ 
��ll�onǡ b�t ��t� �nflat�on a���st�entsȌǤ  �e�� �ene�all�ǡ a �e�o�able t��st �s 
not a se�a�ate ta��a�e� ����n� t�e �ettlo�ǯs l�fet��eǡ �o�e�e�ǡ on�e t�e �ettlo� 
��esǡ t�e t��st be�o�es ���e�o�able an� be�o�es a se�a�ate ta��a�e�Ǥ  T��s 
allo�s t�e T��stee to �an���late ��e�e t�e �n�o�e ta� l�ab�l�t� ��ll fallǡ e�t�e� 
to t�e �e�o�able t��st o� �o�e eff���entl� to t�e lesse� ta� �ate of t�e 
benef���a��esǤ     

aȌ Practice Tip: �o� ��ll �ant to �lan �s�n� t�e ����ent e�e��t�on 
�n ��n�ǡ �o�e�e�ǡ ʹͲʹ͸ �s ����t a�o�n� t�e �o�ne�ǡ so ��en 
�e�elo��n� a �lan fo� �o�� �l�ent �o� ��ll also �ant to �ee� �n 
��n� t�e �oss�ble lo�e� ta� estate e�e��t�on as �o� ��o�ee�Ǥ 

 
͹Ǥ 	le��b�l�t�ǣ �an� �eo�le benef�t f�o� an� en�o� t�e fle��b�l�t� t�at a 
�e�o�able t��st ��o���esǤ  T�e �ettlo� �a� ��o���e fo� s�e��f�� benef���a��es as 
�e o� s�e sees f�t Ȃnot a one s��e f�ts all a���oa��Ǥ  ����t�onall�ǡ a �ettlo� �an 
eas�l� a�en� ��sȀ�e� �e�o�able t��st at an� �o�nt �n ��sȀ�e� l�fet��e to a��o�nt 
fo� ��sȀ�e� o�n ��an��n� nee�s an� ������stan�es as �ell as t�ose of ��sȀ�e� 
benef���a��esǤ   

 
IX. RETITLING ASSETS TO AID IN ESTATE PLANNING  
 

�Ǥ ������o�s���ǣ �o�e �l�ents �a� ��oose to �on�e�t ��o�e�t� to tenan�� b� t�e 
ent��et� ȋ��sban� an� ��feȌ o� �o�nt tenants ��t� t�e ����t of s�����o�s��� ȋ
T����ȌǤ 

ͳǤ �e �a�ef�l not to �a�e an a��o�nt a s�����o�s��� a��o�nt �nless t�e 
�ntent �s fo� s�����o� to ta�e all ��o�e�t� an� not s�a�e ��t� anot�e� �e�son 
ȋ�ǤeǤ 	at�e� a��s �a���te� to a��o�nt �a��n� �t 
T����ǡ b�t �as no �ntent�on 
on ��s�n�e��t�n� �onǤ  ��en 	at�e� �assesǡ �a���te� �e�e��es all ��o�e�t� an� 
�as no obl��at�on to s�a�e ��t� �onǤȌ 

 
�Ǥ �es��nate a �enef���a��ǣ Cl�ents a�e often a���se� to ��an�e benef���a�� 
�es��nat�ons to al��n ��t� t�e o�e�all estate �lan ȋ�ǤeǤ na��n� a t��st t�e benef���a�� 
of �ns��an�eǡ �n�est�ent o� �et��e�ent a��o�ntsȌǤ 
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HB 1675 Servicemembers Civil Relief Act; 
attorney fees. Provides that, where the 
appointment of counsel is necessary pursuant 
to the Servicemembers Civil Relief Act, any 
attorney fees assessed shall not exceed $125, 
unless the court deems a higher amount 
appropriate. PASSED 

HB 1662 Child restraint devices and safety 
belts; emergency and law-enforcement 
vehicles. Exempts the operators of emergency 
medical services agency vehicles, fire company 
vehicles, fire department vehicles, and law-
enforcement agency vehicles during the 
performance of their official duties from (i) the 
requirement that certain minors be secured 
with a safety belt and (ii) the requirement that 
minors under the age of eight be secured in a 
child restraint device, provided that exigent 
circumstances exist and no child restraint 
device is readily available. PASSED 

HB 1767 Wrongful death beneficiaries; parents 
who received support or services from the 
deceased for necessaries. Adds parents who 
received support or services from the deceased 
for necessaries within 12 months prior to the 
decedent's death to the primary list of 
beneficiaries who may receive a distribution of 
wrongful death damages. This bill applies only 
to causes of action arising on or after July 1, 
2019. This bill is identical to SB 1543. PASSED 

HB 1772 Virginia Freedom of Information 
Advisory Council; advisory opinions; evidence 
in civil proceeding. Provides that any officer, 
employee, or member of a public body alleged 
to have willfully and knowingly violated the 

Virginia Freedom of Information Act who acted 
in good faith reliance upon an advisory opinion 
issued by the Virginia Freedom of Information 
Advisory Council may introduce such advisory 
opinion as evidence that the alleged violation 
was not made willfully and knowingly. PASSED 

HB 1820 Nondisclosure or confidentiality 
agreement; sexual assault; condition of 
employment. Prohibits an employer from 
requiring an employee or a prospective 
employee to execute or renew any provision in 
a nondisclosure or confidentiality agreement 
that has the purpose or effect of concealing the 
details relating to a claim of sexual assault as a 
condition of employment. PASSED 

SB 1041 Virginia Telephone Privacy Protection 
Act. Provides that a telephone solicitor and the 
seller on whose behalf or for whose benefit a 
telephone solicitation call offering or 
advertising a seller's property, goods, or 
services is made or initiated are jointly and 
severally liable for violations of the Virginia 
Telephone Privacy Protection Act (§ 59.1-510 et 
seq.). The measure establishes a presumption 
that a telephone solicitation call offering or 
advertising a seller's property, goods, or 
services is made or initiated on behalf of or for 
the benefit of the seller and provides that this 
presumption may be rebutted if it is shown by 
clear and convincing evidence that (i) the seller 
did not retain or request the telephone solicitor 
to make telephone solicitation calls on the 
seller's behalf or for the seller's benefit and (ii) 
such telephone solicitation calls were made by 
the telephone solicitor without the seller's 
knowledge or consent. The measure removes a 
provision that authorized the Commissioner of 
the Department of Agriculture and Consumer 
Services to inquire into possible violations of 
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the Act and contains technical amendments 
This bill is identical to HB 2600. PASSED 

HB 1911 Duties of drivers of vehicles 
approaching stationary vehicles displaying 
certain warning lights; penalty. Makes a 
driver's failure to move into a nonadjacent lane 
on a highway with at least four lanes when 
approaching a stationary vehicle displaying 
flashing, blinking, or alternating blue, red, or 
amber lights, or, if changing lanes would be 
unreasonable or unsafe, to proceed with due 
caution and maintain a safe speed, reckless 
driving, which is punishable as a Class 1 
misdemeanor. Under current law, a first such 
offense is a traffic infraction punishable by a 
fine of not more than $250, and a second such 
offense is punishable as a Class 1 misdemeanor. 
PASSED 

HB 1944 Civil actions; no-fault divorce; fees 
and costs. Provides that, in the case of a no-
fault divorce proceeding, there is a presumption 
that a party to the case who is the recipient of a 
state or federally funded public assistance 
program for the indigent is unable to pay the 
fees or costs. The bill further provides that, in 
such no-fault divorce proceeding, such person 
shall certify to the receipt of such benefits 
under oath. PASSED 

HB 1955 Appellate damages. Specifies that 
when any judgment is affirmed, whether in 
whole or in part, damages shall be awarded to 
the appellee on the portion of the judgment 
affirmed. PASSED 

HB 2143 Air bags; manufacture, importation, 
sale, etc., of counterfeit or nonfunctional air 
bag prohibited; penalty. Provides that a person 
is guilty of a Class 1 misdemeanor if he 
knowingly manufactures, imports, sells, installs, 
or reinstalls a counterfeit air bag or 
nonfunctional air bag, or any device that is 
intended to conceal a counterfeit air bag or 
nonfunctional air bag, in a motor vehicle. The 

bill provides an exemption for the sale, 
installation, reinstallation, or replacement of a 
motor vehicle air bag on a vehicle solely used 
for police work. The bill also provides that any 
sale, installation, reinstallation, or replacement 
of a motor vehicle air bag with a counterfeit, 
nonfunctional, or otherwise unlawful air bag 
shall not be construed as a superseding cause 
that limits the liability of any party in any civil 
action. PASSED 

H B 2167 Deposition of corporate 
officer. Provides that when an officer, as 
defined in the bill, who is called as a deposition 
witness files a motion for a protective order 
because the discovery sought by the deposition 
is obtainable from some other source that is 
more convenient, less burdensome, or less 
expensive, the burden is on the party seeking 
the deposition to defeat such a motion by 
showing that (i) the officer's deposition is 
reasonably calculated to lead to the discovery 
of admissible evidence, (ii) the officer may have 
personal knowledge of discoverable 
information that cannot be discovered through 
other means, and (iii) a deposition of a 
representative other than the officer or other 
methods of discovery are unsatisfactory, 
insufficient, or inadequate. This bill is identical 
to SB 1457. PASSED 

HB 2197 Summary judgment; limited use of 
discovery depositions and affidavits. Allows for 
the limited use of discovery depositions and 
affidavits in support of or in opposition to a 
motion for summaryjudgment, provided that 
the only parties to the action are business 
entities and the amount at issue is $50,000 or 
more. This bill is identical to SB 1486 PASSED 

HB 2242 Statute of limitations; action based on 
an unsigned, written contract. Provides that 
the statute of limitations for an action based on 
an unsigned, written contract is three years 
after the cause of action has accrued. This bill is 
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a recommendation of the Boyd-Graves 
Conference. PASSED 

HB 2289 Jurisdiction of claim; plaintiff's motion 
to amend claim amount; transfer of 
matter. Provides that, where a matter is 
pending in either the general district court or 
the circuit court, upon motion of the plaintiff 
seeking to amend the amount of the claim, the 
court shall order transfer of the matter to the 
court having jurisdiction over the claim without 
requiring a dismissal of the claim or a nonsuit. 
The bill further provides that, where such an 
amended claim provides the general district 
court and the circuit court with concurrent 
jurisdiction over such a claim, the court shall 
transfer the matter to either the general district 
court or the circuit court, as directed by the 
plaintiff, provided that such court otherwise has 
jurisdiction over the matter. The bill further 
provides that, except for good cause shown, no 
such order of transfer shall issue unless the 
motion to amend and transfer is made at least 
10 days before trial. The bill further provides 
that the plaintiff shall pay filing and other fees 
to the clerk of the court to which the case is 
transferred, prepare and present the order of 
transfer to the transferring court for entry, and 
provide a certified copy of the transfer order to 
the receiving court. PASSED 

SB 1401 Department of Forensic Science; 
possession of unlawful items by employees; 
immunity. Provides that a Department of 
Forensic Science employee may lawfully possess 
or transfer contraband items or materials while 
engaged in the performance of his official 
duties. PASSED 

SB 1542 Civil actions; determination of 
indigency. Provides that, in the case of a no-
faultdivorce proceeding, a person who is a 
current recipient of a state or federally funded 
public assistance program for the indigent shall 
not be subject to fees and costs. The bill further 
provides that, in such no-fault divorce 

proceeding, such person shall certify to the 
receipt of such benefits under oath. PASSED 

SB 1619 Spoliation of evidence. Establishes that 
a party or potential litigant has a duty to 
preserve evidence that may be relevant to 
reasonably foreseeable litigation. The bill 
further provides that a court (i) upon finding 
prejudice to another party from loss, disposal, 
alteration, concealment, or destruction of such 
evidence, may order measures no greater than 
necessary to cure the prejudice, or (ii) only 
upon finding that the party acted recklessly 
or with the intent to deprive another party of 
the evidence's use in the litigation, may (a) 
presume that the evidence was unfavorable to 
the party, (b) instruct the jury that it may or 
shall presume that the evidence was 
unfavorable to the party, or (c) dismiss the 
action or enter a default judgment. The bill 
further provides that no independent cause of 
action for negligent or intentional spoliation of 
evidence is created. PASSED 

SB 1627 Summons for unlawful detainer; initial 
hearing; subsequent filings; termination 
notice. Provides that if an initial hearing on a 
summons for unlawful detainer cannot be held 
within 21 days from the date of filing, it shall be 
held as soon as practicable, but not later than 
30 days after the date of the filing. The bill 
further provides that an order of possession for 
the premises in an unlawful detainer action 
shall not be entered unless the plaintiff or the 
plaintiff's attorney or agent has presented a 
copy of a proper termination notice that the 
court admits into evidence. The bill allows a 
plaintiff to amend the amount alleged to be due 
and owing in an unlawful detainer action to 
request all amounts due and owing as of the 
date of a hearing on the action and to further 
amend such an amount to include additional 
amounts that become due and owing prior to 
the final disposition of a pending unlawful 
detainer action. The bill prohibits a plaintiff 
from filing a subsequent and additional 
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unlawful detainer summons for such additional 
amounts. This bill is a recommendation of the 
Virginia Housing Commission and is identical 
to HB 1922. PASSED 

TORT LAW 

HB 1624 Sanctions; other frivolous 
pleadings. Provides that a court may consider 
other similar, previously filed pleadings, 
motions, or other papers filed by a person in 
violation of the sanctions statute in determining 
sanctions on the case immediately before the 
court. FAILED 

SB 1084 Use of firearm in commission of crime; 
civil liability. Provides that a person may be 
held civilly liable for injury to the person or 
property of another or for wrongful death 
resulting from the use of a firearm in the 
commission of a crime if it can be shown by 
clear and convincing evidence that the firearm 
came into the possession of the person who 
committed the crime because of the failure of 
the civil defendant to reasonably secure the 
firearm from theft or unauthorized possession. 
The bill provides that a civil defendant 
exercising the ordinary standard of care for 
securing firearms will not be held civilly liable. 
FAILED 

SB 1119 Mechanics' liens; right to withhold 
payment. Specifies that the use of funds paid to 
a contractor or subcontractor by such 
contractor or subcontractor before paying all 
amounts due for labor performed or material 
furnished gives rise to a civil cause of action for 
a party who is owed such funds. The bill further 
specifies that such cause of action does not 
affect a contractor's or subcontractor's right to 
withhold payment for failure to properly 
perform labor or furnish materials and that any 
contractual provision that allows a party to 
withhold funds due on one contract for alleged 

claims or damages due on another contract is 
void as against public policy. FAILED 

HB 1897 Equine activity liability; carriage 
rides. Incorporates, for the purposes of 
determining equine activity liability, the act of 
riding in or driving a carriage or other equine-
drawn vehicle into the definition of "equine 
activity" and adds a person who gives a carriage 
ride to the definition of "equine professional." 
The bill includes numerous technical 
amendments. FAILED 

HB 2027 Action against parents for minor 
knowingly possessing a firearm on school 
property; civil liability. Creates a civil cause of 
action against the parent, guardian, legal 
custodian, or other person standing in loco 
parentis of a minor for injury to the person or 
property of another or for wrongful death 
resulting from the minor knowingly possessing a 
firearm on school property if it can be shown by 
clear and convincing evidence that the minor 
came into possession of such firearm because 
of the failure of the civil defendant to 
reasonably secure the firearm. The bill provides 
that any recovery from the parent, guardian, 
legal custodian, or other person standing in loco 
parentis of such minor shall not preclude full 
recovery from such minor, except to the 
amount of recovery from such parent, guardian, 
legal custodian, or other person standing in loco 
parentis. FAILED 

HB 2044 Medical records; subpoena duces 
tecum; additional time to comply. Provides 
that a health care provider may make a written 
request to the party requesting the subpoena 
duces tecum or the party on whose behalf the 
subpoena was issued fir such party's consent to 
an additional seven days within which to 
comply with such subpoena, which consent 
shall not be unreasonably withheld, provided 
such subpoena was served within 15 days of the 
return date and provided such additional time 
does not adversely affect a party's ability to 
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timely prepare for trial, depositions, or such 
other proceeding. FAILED 

HB 2111 Immunity from civil liability; abuse of 
process, malicious prosecution, or intentional 
infliction of emotional distress; statements 
made in the course of judicial proceedings or 
communications made relating to criminal 
conduct. Adds statements made in the course 
of judicial proceedings and communications 
made to any government officer relating to 
potential criminal conduct to the list of persons' 
statements that are immune from certain 
actions or civil liability. The list further adds 
abuse of process, malicious prosecution, and 
intentional infliction of emotional distress to 
the list of actions from which such person is 
immune. FAILED 

HB 2116 Disposition of the remains of a 
decedent; right to control. Establishes a priority 
order for the right to control the disposition of 
the remains of a decedent; the location, 
manner, and condition of disposition; and the 
arrangements for funeral goods and services to 
be provided, as well as circumstances that 
would forfeit this right. The bill establishes 
procedures for resolving disagreements among 
those who have the right to control and 
provides liability protections for licensed 
funeral establishments, funeral service 
licensees, registered crematories, or registered 
crematory operators that rely in good faith 
upon the instructions of an individual claiming 
the right of disposition. FAILED 

SB 1282 Safety belt systems; rear passengers; 
primary offense. Expands the requirement that 
any driver and any person at least 18 years of 
age use a safety belt system in the front seat 
while a motor vehicle is in motion on a public 
highway to include occupants in rear passenger 
seats, defined in the bill. The bill makes any 
violation of the statute governing the required 
use of safety lap belts and shoulder harnesses a 
primary offense. FAILED 

SB 1302 Rights of persons with disabilities; 
procedures for certain actions; website 
accessibility. Requires a person who alleges 
that the website of a bank, trust company, 
savings institution, or credit union does not 
comply with applicable law regarding its 
accessibility by the vision impaired or hearing 
impaired to provide such entity with notice of 
the alleged violation at least 120 days prior to 
filing a civil cause of action. If the entity cures 
the defect within the 120 days, then the court 
shall dismiss the action. The bill also requires 
the court to dismiss a cause of action filed after 
the defendant has cured the defect and award 
reasonable costs and attorney fees to the 
defendant. FAILED 

SB 1309 Immunity of employers and potential 
employers; reports of violent 
behavior. Provides civil immunity to an 
employer who makes a report to a potential 
employer or law-enforcement agency of violent 
or threatened violent behavior, as defined in 
the bill, by an employee or former employee, 
provided that such a report was made in good 
faith and with reasonable cause to make such 
report. The bill further provides immunity to a 
potential employer who receives such a report 
and takes reasonable action in good faith to 
respond to the violent or threatened violent 
behavior noted in such report. The bill further 
provides that the court shall award reasonable 
attorney fees and costs to any employer or 
potential employer who has a suit dismissed 
against him pursuant to the immunity provided 
to him. FAILED 

SB 1341 Use of handheld personal 
communications devices while 
driving. Prohibits any person from holding a 
handheld personal communications device 
while driving a motor vehicle. Current law 
prohibits only the reading of any email or text 
message and manually entering letters or text 
in such a device as a means of communicating. 
The bill expands the exemptions to include 
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handheld personal communications devices 
that are being held and used (i) as an amateur 
radio or a citizens band radio; or (ii) for official 
Department of Transportation or traffic incident 
management services. FAILED 

HB Z257 Dangerous or vicious dogs; emotional 
distress damages. Authorizes a general district 
court to order the owner of a dog that is found 
to be a dangerous dog to pay restitution for 
emotional distress damages to any person 
injured by the animal or whose companion 
animal was injured or killed by the animal. The 
bill also authorizes the court to order the owner 
of a dog that is found to be a vicious dog to pay 
restitution for emotional distress damages to 
any person injured by the animal or to the 
estate of any person killed by the animal. 
FAILED 

HB 2264 Safety belt system use in motor 
vehicles. Requires all occupants of motor 
vehicles to utilize a safety belt system. Current 
law requires the use of safety belts only by (i) 
occupants under the age of 18, (ii) drivers, and 
(iii) passengers 18 years of age or older 
occupying the front seat. The bill changes a 
violation of safety belt system requirements by 
a person occupying a front seat from a 
secondary offense to a primary offense. FAILED 

HB 2364 Major information technology project 
procurement; terms and conditions; limitation 
of liability provisions. Requires, in any contract 
for a major information technology project, 
terms and conditions relating to the 
indemnification obligations and liability of a 
supplier to be reasonable and to not exceed in 
aggregate twice the value of the contract. The 
bill also provides that there is be no limitation 
on the liability of a supplier for (i) any 
intentional or willful misconduct, fraud, or 
recklessness of a supplier or any employee of a 
supplier or (ii) claims for bodily injury, including 
death, and damage to real property or tangible 
personal property resulting from the negligence 

of a supplier or any employee of a supplier. The 
bill provides an exception to such conditions 
where the Secretary of Administration approves 
a reasonable maximum alternative limitation of 
liability amount recommended by the Chief 
Information Officer of the Commonwealth 
based on a risk assessment showing exceptional 
risk to the Commonwealth. This bill is identical 
to SB 1329. FAILED 

SB 1550 Bicyclists and other vulnerable road 
users. Provides that a person who operates a 
motor vehicle in a careless or distracted manner 
and is the proximate cause of serious physical 
injury to a vulnerable road user, defined in the 
bill as a pedestrian or person riding a bicycle, 
electric wheelchair, electric bicycle, wheelchair, 
skateboard, skates, foot-scooter, animal, or 
animal-drawn vehicle, is guilty of a traffic 
infraction. The bill prohibits the driver of a 
motor vehicle from using or crossing into a 
bicycle lane to pass or attempt to pass another 
vehicle except to provide traffic incident 
management services, when directed by a law-
enforcement officer, or when the roadway is 
otherwise impassable due to weather 
conditions, an accident, or an emergency 
situation. FAILED 

HB 2675 Initiation of a civil action; clerk of a 
general district court. Requires a general 
district court clerk to file, process, and issue for 
service of process any pleading initiating a civil 
action in the general district court within 14 
days of receipt of such pleading. FAILED 
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MEDICAL MALPRACTICE 

HB 1640 Health carriers; nurse 
practitioners. Requires health insurers and 
health services plan providers whose policies or 
contracts cover services that may be legally 
performed by licensed nurse practitioners to 
provide equal coverage for such services when 
rendered by a licensed nurse practitioner. The 
bill contains an enactment that exempts the 
measure from the requirement that the Health 
Insurance Reform Commission review any 
legislative measure containing a mandated 
health insurance benefit or provider. The bill 
has a delayed effective date of October 1, 2019. 
PASSED 

SB 1161 Expedited review of adverse coverage 
determinations; cancer patients. Provides that 
a covered person shall not be required to have 
exhausted his health carrier's internal appeal 
process before seeking an external review of an 
adverse determination regarding coverage of 
treatment if the treatment is to treat his cancer. 
The measure provides that a covered person 
may request an expedited external review if the 
adverse determination relates to the treatment 
of a cancer of the covered person. The measure 
requires health carriers' notices of the right to 
an external review to notify covered persons of 
this provision. This bill is identical to HB 1915. 
PASSED 

SB 1106 Licensure of physical therapists and 
physical therapist assistants; Physical Therapy 
Licensure Compact.Authorizes Virginia to 
become a signatory to the Physical Therapy 
Licensure Compact. The Compact permits 
eligible licensed physical therapists and physical 
therapist assistants to practice in Compact 
member states, provided they are licensed in at 
least one member state. In addition, the bill 
requires each applicant for licensure in the 
Commonwealth as a physical therapist or 
physical therapist assistant to submit 

fingerprints and provide personal descriptive 
information in order for the Board to receive a 
state and federal criminal history record report 
for each applicant. The bill has a delayed 
effective date of January 1, 2020, and directs 
the Board of Physical Therapy to adopt 
emergency regulations to implement the 
provisions of the bill. PASSED 

HB 1971Health professions and facilities; 
adverse action in another jurisdiction. Provides 
that the mandatory suspension of a license, 
certificate, or registration of a health 
professional by the Director of the Department 
of Health Professions is not required when the 
license, certificate, or registration of a health 
professional is revoked, suspended, or 
surrendered in another jurisdiction based on 
disciplinary action or mandatory suspension in 
the Commonwealth. The bill extends the time 
by which the Board of Pharmacy (Board) is 
required to hold a hearing after receiving an 
application for reinstatement from a 
nonresident pharmacy whose registration has 
been suspended by the Board based on 
revocation or suspension in anotherjurisdiction 
from not later than its next regular meeting 
after the expiration of 30 days from receipt of 
the reinstatement application to not later than 
its next regular meeting after the expiration of 
60 days from receipt of the reinstatement 
application. PASSED 

MEDICAL MALPRACTICE 

HB 2128 Telemedicine; physicians licensed in 
contiguous jurisdictions. Authorizes a person 
licensed to practice medicine or osteopathy 
who is in good standing with the applicable 
regulatory agency of a jurisdiction that is 
contiguous to the Commonwealth to provide 
health care services to patients located in the 
Commonwealth through use of telemedicine 
services. FAILED 
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SB 1439 Death certificates; medical 
certification; electronic filing. Requires the 
completed medical certification portion of a 
death certificate to be filed electronically with 
the State Registrar of Vital Records through the 
Electronic Death Registration System and 
provides that, except for under certain 
circumstances, failure to file a medical 
certification of death electronically through the 
Electronic Death Registration System shall 
constitute grounds for disciplinary action by the 
Board of Medicine. The bill includes a delayed 
effective date of January 1, 2020, and a phased-
in requirement for registration with the 
Electronic Death Registration System and 
electronic filing of medical certifications of 
death for various categories of health care 
providers. The bill directs the Department of 
Health to work with stakeholders to educate 
and encourage physicians, physician assistants, 
and nurse practitioners to timely register with 
and utilize the Electronic Death Registration 
System. FAILED 

HB 2556 Department of Health Professions and 
health regulatory boards; information 
obtained in an investigation or disciplinary 
proceeding; authorized disclosures. Provides 
that provisions protecting the confidentiality of 
information obtained during an investigation or 
disciplinary hearing do not prohibit the 
disclosure of information about a suspected 
violation of state or federal law or regulation to 
state law enforcement. Under current law, such 
disclosure is authorized only to agencies within 
the Health and Human Resources Secretariat or 
to federal law-enforcement agencies. The bill 
also provides that investigative staff of agencies 
to which disclosure is authorized are not 
prohibited from interviewing fact witnesses, 
disclosing to fact witnesses the identity of the 
subject of the complaint or report, or reviewing 
with fact witnesses any portion of records or 
other supporting documentation necessary to 
refresh the fact witnesses' recollection. FAILED 
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INSURANCE LAW 

HB 1867 Motor vehicle insurance; compliance 
verification. Requires motor vehicle insurance 
companies to report all required insurance 
information to the Department of Motor 
Vehicles (DMV) within 30 days of a policy 
change and to respond to all DMV requests for 
acknowledgment by confirming or denying the 
existence of an insurance policy within 15 days 
of receiving the request. The measure requires 
such insurers to report all necessary insurance 
information to the DMV electronically. The 
measure updates the types of policy updates 
and necessary data fields required to operate 
DMV's insurance verification process. The 
measure requires DMV to initiate the insurance 
verification process following receipt of a report 
that it processed an uninsured motorist claim 
involving an uninsured motor vehicle registered 
in Virginia. The measure provides that if a 
customer opts to surrender his license plates to 
DMV online or by telephone, he is not entitled 
to a partial refund of the cost of registration 
fees. The measure authorizes the DMV to 
dispense with a customer's suspension if a 
customer provides evidence that he was in 
compliance with Virginia's insurance laws. The 
measure renames the fee charged after a 
violation of Virginia's insurance laws from the 
uninsured motor vehicle fee to the 
noncompliance fee, increases the fee from $500 
to $600, and directs the additional revenue to 
the DMV's special fund to be used for 
enhancements to DMV's insurance verification 
program. The measure also amends Virginia's 
installment payment program to (i) allow out-
of-state individuals to apply for an installment 
payment plan; (ii) allow a customer to enter 
into a second installment payment plan after 
defaulting on the first plan; and (iii) authorize 
the Commissioner to extend an installment 
payment due date by up to 30 days when 
events outside of DMV's control adversely 

affect its ability to accept payment. An 
enactment clause requires DMV to report in 
2024 to the General Assembly on the 
effectiveness of this measure in improving the 
insurance verification program. An enactment 
clause postpones the effective date of the 
provisions that require electronic filing of 
insurance information and update the types of 
data required to be provided by insurers. This 
bill is identical to SB 1787. PASSED 

HB 1883 Motor vehicle insurance policies; 
foster parents and foster children. Prohibits an 
insurer from refusing to issue or failing to renew 
a motor vehicle insurance policy solely because 
of the status of the applicant or policyholder, as 
applicable, as a foster care provider or a person 
in foster care. PASSED 

SB 1293 Uninsured motorist insurance 
coverage; settlement and release. Provides 
that any release executed as a result of a 
liability insurer settling a personal injury claim 
with an underinsured claimant for the available 
limits of the liability insurer's coverage shall not 
operate to release any parties other than the 
liability insurer and the underinsured motorist. 
The bill clarifies that neither a duty to defend 
nor an attorney-client relationship is created 
between the underinsured motorist and 
counsel for the underinsured motorist benefits 
insurer without the express intent and 
agreement of the underinsured motorist. The 
measure modifies the language in the written 
notice that is required to be provided to the 
underinsured motorist upon settlement to 
further clarify that no attorney-client 
relationship or duty to defend is created 
between the underinsured motorist and the 
underinsured motorist benefits insurer as a 
result of the settlement and release. The bill 
clarifies that by sending the notice and release 
to the underinsured motorist's last known 
address by certified mail, the liability insurer 
satisfies the requirement of having the 
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underinsured motorist sign the release and 
initial the notice. PASSED 

HB 2230 Insurance; use of credit 
rating. Clarifies what constitutes adverse action 
in the use of credit in the rating and 
underwriting of homeowners and private 
passenger automobile insurance policies. An 
insurer is required to notify the applicant or 
insured when an insurer takes adverse action 
based on credit information. The measure 
conforms the definition of adverse action to the 
U.S. Supreme Court's decision in Safeco 
Insurance Company v. Burr, in which it held that 
an adverse action has occurred only when the 
use of credit information puts the applicant or 
insured in a worse position than if credit had 
not been considered. PASSED 

HB 2538 Balance billing; elective 
services. Requires a facility where a covered 
person receives scheduled elective services to 
post the required notice or inform the covered 
person of the required notice at the time of pre-
admission or pre-registration. The bill also 
requires such a facility to inform the covered 
person or his legal representative of the names 
of all provider groups providing health care 
services at the facility, that consultation with 
the covered person's managed care plan is 
recommended to determine if the provider 
groups providing health care services at the 
facility are in-network providers, and that the 
covered person may be financially responsible 
for health care services performed by a provider 
that is not an in-network provider, in addition 
to any cost-sharing requirements. PASSED 

SB 1565 Travel insurance. Establishes 
procedures and requirements for travel 
protection plans and travel administrators. The 
measure establishes travel insurance as an 
inland marine line of insurance sold by property 
and casualty insurance agents. The measure (i) 
prohibits any person from acting as a limited 
lines travel insurance agent unless properly 

licensed, (ii) prohibits any person from acting as 
a travel retailer unless properly registered, and 
(iii) authorizes the State Corporation 
Commission to take enforcement actions, 
including suspending, revoking, or terminating a 
license. The measure establishes a premium tax 
on travel insurance premiums paid by residents 
of the Commonwealth and establishes 
acceptable practices for the sale and advertising 
of travel insurance. The measure applies to 
travel insurance policies purchased on or after 
July 1, 2019. This bill is identical to HB 2186. 
PASSED 

INSURANCE LAW 

SB 1117 Uninsured and underinsured motorist 
insurance policies; bad faith. Provides that if an 
insurance company denies, refuses, or fails to 
pay its insured, or refuses a reasonable 
settlement demand within the policy's coverage 
limits for a claim for uninsured or underinsured 
motorist benefits within a reasonable time after 
being presented with a demand for such 
benefits and it is subsequently found that such 
denial, refusal, or failure was not in good faith, 
then the insurance company shall be liable to 
the insured for the full amount of the judgment 
and reasonable attorney fees, expenses, and 
interest. FAILED 
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WORKERS COMPENSATION 

HB 1804 Workers' compensation; presumption 
of compensability for certain diseases. Adds 
cancers of the colon, brain, or testes to the list 
of cancers that are presumed to bean 
occupational disease covered by the Virginia 
Workers' Compensation Act when firefighters 
and certain employees develop the cancer. The 
measure will become effective if reenacted by 
the 2020 Session of the General Assembly. The 
measure also directs the 2020 Session of the 
General Assembly, in considering and enacting 
any legislation relating to workers' 
compensation and the presumption of 
compensability for certain cancers, to consider 
any research, findings, and recommendations 
from the Joint Legislative Audit and Review 
Commission's review of the Virginia Workers' 
Compensation program. The provisions of this 
bill do not become effective unless reenacted 
by the 2020 Session of the General Assembly. 
This bill is identical to SB 1030. PASSED 

HB 2022 Workers' compensation; filing of 
claim. Provides that if an employer has received 
notice of an accident resulting in compensable 
injury to an employee and the employer has 
paid compensation or wages to such employee 
during incapacity for work resulting from such 
injury or the employer has failed to file the 
report of said accident with the Virginia 
Workers' Compensation Commission or 
otherwise has under a workers' compensation 
plan or insurance policy furnished or caused to 
be furnished medical service to such employee, 
the statute of limitations applicable to the filing 
of a claim shall be tolled until the last day for 
which such payment of compensation or wages 
or furnishment of medical services is provided 
and that occurs more than six months after the 
date of accident. The measure provides that no 
such payment of wages or workers' 
compensation benefits or furnishment of 

medical service occurring after the expiration of 
the statute of limitations applies to this 
provision. The measure also provides that (i) if 
the employer has failed to file a first report, the 
statute of limitations shall be tolled during the 
duration thereof until the employer filed the 
first report of accident and (ii) if more than one 
of the above tolling provisions applies, 
whichever of those causes the longer period of 
tolling shall apply. PASSED 

SB 1030 Workers' compensation; presumption 
of compensability for certain diseases. Adds 
cancers of the colon, brain, or testes to the list 
of cancers that are presumed to bean 
occupational disease covered by the Virginia 
Workers' Compensation Act when firefighters 
and certain employees develop the cancer. The 
measure will become effective if reenacted by 
the 2020 Session of the General Assembly. The 
measure also directs the 2020 Session of the 
General Assembly, in considering and enacting 
any legislation relating to workers' 
compensation and the presumption of 
compensability for certain cancers, to consider 
any research, findings, and recommendations 
from the Joint Legislative Audit and Review 
Commission's review of the Virginia Workers' 
Compensation program. The provisions of this 
bill do not become effective unless reenacted 
by the 2020 Session of the General Assembly. 
The bill incorporates SB 1022, SB 1172, and 
SB 1528 and is identical to HB 1804. PASSED 

SB 1729 Workers' compensation; payment of 
claims. Prohibits a health care provider from 
submitting a claim to the Workers' 
Compensation Commission seeking additional 
payment for medical services rendered to a 
claimant before July 1, 2014, if the health care 
provider has previously accepted payment for 
the same medical services pursuant to the 
federal Longshore and Harbor Workers' 
Compensation Act. The measure prohibits the 
Commission from adjudicating any such claim. 
PASSED 
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WORKERS COMPENSATION 

HB 1706 Workers' compensation; 
PTSD. Declares that post-traumatic stress 
disorder (PTSD) suffered by a first responder is 
an occupational disease suffered in the line of 
duty if, among other conditions, the PTSD is 
demonstrated by clear and convincing evidence 
to have resulted from the responder's 
documented exposure to a qualifying event in 
the course of his employment. Qualifying 
events include seeing a deceased minor, 
directly witnessing the death of a minor, and 
seeing a decedent whose death involved 
grievous bodily harm of a nature that shocks 
the conscience. The measure also requires 
employers of first responders to provide 
educational training related to PTSD awareness, 
prevention, mitigation, and treatment. JLARC 
will study this issue in the coming months. 
FAILED 

HB 1747 Workers' compensation; retaliatory 
discharge of employee. Prohibits an employer 
or other person from discharging an employee 
if the discharge is motivated to any extent by 
knowledge or belief that the employee has filed 
a claim or taken or intends to take certain other 
actions under the Virginia Workers' 
Compensation Act. Currently, retaliatory 
discharges are prohibited only if the employer 
or other person discharged an employee solely 
because the employee has taken or intends to 
take such an action. FAILED 

HB 1748 Workers' compensation; employer to 
notify employee of intent. Requires an 
employer whose employee has filed a claim 
under the Virginia Workers' Compensation Act 
to advise the employee whether the employer 
intends to accept or deny the claim or is unable 
to make such a determination because it lacks 
sufficient information from the employee. If the 
employer is unable to make such a 

determination because it lacks sufficient 
information from the employee, the employer 
shall so state and identify the needed additional 
information. If the employer intends to deny 
the claim, it shall provide the reasons. FAILED 

HB 2513 Workers' compensation; occupation 
disease presumptions; PTSD. Establishes a 
presumption that if certain firefighters, law-
enforcement officers, hazardous materials 
officers, animal protection police officers, or 9-
1-1 emergency call takers, dispatchers, or 
similarly situated employees (i) receive a 
diagnosis of post-traumatic stress disorder 
(PTSD) from a licensed physician, licensed 
clinical psychologist, licensed professional 
counselor, or licensed clinical social worker; (ii) 
suffer death or any impairment resulting in total 
or partial disability from work caused by the 
PTSD; and (iii) receive a statement from such a 
provider that the PTSD was caused by a single 
critical event or multiple exposures to critical 
events that occurred in the course of the 
employment, then the PTSD is an occupational 
disease, suffered in the line of duty, that is 
covered by the Virginia Workers' Compensation 
Act unless such presumption is overcome by a 
preponderance of competent evidence to the 
contrary. The measure provides that a "critical 
event" includes an event that results in serious 
injury or death to an individual; deals with a 
minor who has been injured, killed, abused, 
exploited, or a victim of a crime; deals with 
mass casualties; results in injury to or the death 
of a coworker; involves an immediate threat to 
the life of the claimant or another individual; or 
involves the abuse, cruelty, injury, exploitation, 
or death of an animal. FAILED 
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CRIMINAL LAW 

HB 1664 Out-of-state conviction of drug 
offenses; restricted driver's license. Provides 
that a person convicted of a drug offense in 
another state may petition the general district 
court of the county or city in which he resides 
for a restricted driver's license allowing the 
petitioner to operate a motor vehicle in the 
Commonwealth on a restricted basis, provided 
that no such restricted license shall permit the 
petitioner to operate a commercial vehicle. This 
bill is identical to SB 1181. PASSED 

HB 1671 Child abuse and neglect; 
investigations by local boards of social 
services. Requires local boards of social 
services, when investigating an individual who is 
the subject of child abuse or neglect allegations 
or the subject of a family assessment, to 
determine whether such individual has resided 
in another state within at least the preceding 
five years and, if he has resided in another 
state, to request a search of the child abuse and 
neglect registry or equivalent registry 
maintained by such state. PASSED 

HB 1751 Forgery; venue. Provides that, in 
addition to the current forgery venue 
provisions, forgery may be prosecuted in any 
county or city where an issuer, acquirer, or 
account holder sustained a financial loss as a 
result of the offense. This bill is identical to 
SB 1050. PASSED 

HB 1833 Investigations and reports by 
probation officers; persons eligible for 
parole. Allows a presentence report to be made 
available for review without a court order to 
incarcerated persons who are eligible for 
release by the Virginia Parole Board, or to such 
person's counsel. PASSED 

SB 1031 False information and hoax criminal 
activities; penalty. Makes it a Class 1 
misdemeanor for any person to knowingly, with 
the intent to mislead alaw-enforcement 
agency, cause another to give a false report to 
any law-enforcement official by publicly 
simulating a violation of Chapter 4 (§ 18.2-30 et 
seq.) (Crimes Against the Person) or Chapter 5 
(§ 18.2-77 et seq.) (Crimes Against Property) of 
Title 18.2. This bill is identical to HB 2056. 
PASSED 

SB 1069 Habeas corpus. Reorganizes, updates 
outdated language, and removes unused 
provisions in several writ of habeas corpus 
statutes. The bill clarifies certain procedural 
issues such as service, venue, amendments for 
failure to name a proper party respondent, 
necessity of a response, and transfer for 
evidentiary hearings. This bill is a 
recommendation of the Judicial Council. This 
bill is identical to HB 1909. PASSED 

SB 1150 Issuance of warrants by 
magistrates. Provides that a magistrate may not 
issue an arrest warrant for a misdemeanor 
offense where the accused is a law-
enforcement officer and the alleged offense 
arises out of the performance of his public 
duties upon the basis of a complaint by a 
person other than alaw-enforcement officer or 
an animal control officer without prior 
authorization by the attorney for the 
Commonwealth or by alaw-enforcement 
agency. PASSED 

SB 1166 Clerks of court; collection of DNA 
sample for certain offenses; disclosure of tax 
information; Torrens system.Provides thst a 
blood, saliva, or tissue sample shall be taken for 
any person convicted of a local ordinance that is 
similar to a misdemeanor for which a blood, 
saliva, or tissue sample is currently required to 
be taken. The bill also states that the 
prohibition for certain state and local officials 
from divulging tax information is not applicable 
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to the disclosure of information contained in an 
estate's probate tax return to a commissioner 
of accounts making a settlement of accounts 
filed in such estate. Finally, the bill repeals the 
provision of law establishing the Torrens 
system, which provided for the settlement, 
registration, transfer, and assurance of titles to 
land and established courts of land registration. 
PASSED 

HB 1909 Habeas corpus. Reorganizes, updates 
outdated language, and removes unused 
provisions in several writ of habeas corpus 
statutes. The bill clarifies certain procedural 
issues such as service, venue, amendments for 
failure to name a proper party respondent, 
necessity of a response, and transfer for 
evidentiary hearings. This bill is a 
recommendation of the Judicial Council. This 
bill is identical to SB 1069. PASSED 

HB 1911 Duties of drivers of vehicles 
approaching stationary vehicles displaying 
certain warning lights; penalty. Makes a 
driver's failure to move into a nonadjacent lane 
on a highway with at least four lanes when 
approaching a stationary vehicle displaying 
flashing, blinking, or alternating blue, red, or 
amber lights, or, if changing lanes would be 
unreasonable or unsafe, to proceed with due 
caution and maintain a safe speed, reckless 
driving, which is punishable as a Class 1 
misdemeanor. Under current law, a first such 
offense is a traffic infraction punishable by a 
fine of not more than $250, and a second such 
offense is punishable as a Class 1 misdemeanor 
PASSED 

HB 1922 Summons for unlawful detainer; 
initial hearing; subsequent filings; termination 
notice. Provides that if an initial hearing on a 
summons for unlawful detainer cannot be held 
within 21 days from the date of filing, it shall be 
held as soon as practicable, but not later than 
30 days after the date of the filing. The bill 
further provides that an order of possession for 

the premises in an unlawful detainer action 
shall not be entered unless the plaintiff or the 
plaintiff's attorney or agent has presented a 
copy of a proper termination notice that the 
court admits into evidence. The bill allows a 
plaintiff to amend the amount alleged to be due 
and owing in an unlawful detainer action to 
request all amounts due and owing as of the 
date of a hearing on the action and to further 
amend such an amount to include additional 
amounts that become due and owing prior to 
the final disposition of a pending unlawful 
detainer action. The bill prohibits a plaintiff 
from filing a subsequent and additional 
unlawful detainer summons for such additional 
amounts and is identical to SB 1627. PASSED 

HB 1933 Medical and mental health treatment 
of prisoners incapable of giving 
consent. Establishes a process for the sheriff or 
administrator in charge of a local or regional 
correctional facility to petition a court to 
authorize medical or mental health treatment 
for a prisoner in such facility who is incapable of 
giving informed consent for such treatment. 
The process parallels the existing process for 
the Director of the Department of Corrections 
to seek authorization to provide involuntary 
treatment to prisoners in state correctional 
facilities. The bill requires the court to authorize 
such treatment in a facility designated by the 
sheriff or administrator upon finding that the 
prisoner is incapable, either mentally or 
physically, of giving informed consent; that the 
prisoner does not have a relevant advanced 
directive, guardian, or other substitute decision 
maker; that the proposed treatment is in the 
best interests of the prisoner; and that the jail 
has sufficient medical and nursing resources 
available to safely administer the treatment and 
respond to any adverse side effects that might 
arise from the treatment. The bill provides that 
the treatment ordered may be provided within 
a local or regional correctional facility if such 
facility is licensed to provide such treatment. If 
statutory procedures are followed, the service 
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provider does not have liability based on lack of 
consent or lack of capacity to consent unless 
there is injury or death resulting from gross 
negligence or willful and wanton 
misconduct. PASSED 

HB 1940 Child Pornography Registry; contents 
of Registry; criminal investigations; 
report. Requires copies of all known or 
suspected child pornography found during the 
course of a criminal investigation of child 
pornography offenses to be included in the 
Child Pornography Registry (the 
Registry). PASSED 

HB 1941 Maiming, etc., of another; driving 
while intoxicated; operating watercraft while 
intoxicated; penalties.lncreases from a Class 6 
felony to a Class 4 felony the punishment for a 
person who, as a result of driving while 
intoxicated or operating a watercraft or 
motorboat while intoxicated in a manner so 
gross, wanton, and culpable as to show reckless 
disregard for human life, unintentionally causes 
the serious bodily injury, as defined in the 
bill, of another person resulting in permanent 
and significant physical impairment. The bill 
creates a Class 6 felony for such driving or 
operation that unintentionally causes the 
serious bodily injury, as defined in the bill, of 
another person. PASSED 

HB 1953 Appeals from founded complaints of 
child abuse or neglect; concurrent criminal 
investigations. Provides that whenever an 
appeal of a finding by a local department of 
social services is made and a criminal 
investigation is also commenced against the 
appellant for the same conduct involving the 
same victim as investigated by the local 
department, the appeal process shall 
automatically be stayed until the criminal 
investigation is closed or, in the case of a 
criminal investigation that is not completed 
within 180 days of the appellant's request for 

an appeal, for 180 days. This bill is identical 
to SB 1416. PASSED 

HB 1998 Exposure to bodily fluids; infection 
with human immunodeficiency virus or 
hepatitis B or C viruses; expedited 
testing. Requires a general district court to hold 
a hearing within 48 hours of a petition being 
filed seeking to compel collection of a blood 
specimen for testing for human 
immunodeficiency virus or the hepatitis B or C 
viruses when exposure to bodily fluids occurs 
between a person and any health care provider, 
person employed by or under the direction and 
control of a health care provider, law-
enforcement officer, firefighter, emergency 
medical services personnel, person employed 
by a public safety agency, or school board 
employee and the person whose blood 
specimen is sought refuses to consent to 
providing such specimen. PASSED 

SB 1150 Issuance of warrants by 
magistrates. Provides that a magistrate may not 
issue an arrest warrant for a misdemeanor 
offense where the accused is a law-
enforcement officer and the alleged offense 
arises out of the performance of his public 
duties upon the basis of a complaint by a 
person other than alaw-enforcement officer or 
an animal control officer without prior 
authorization by the attorney for the 
Commonwealth or by alaw-enforcement 
agency. PASSED 

SB 1231 Incompetent defendants; capital 
murder. Provides that when a defendant 
charged with capital murder is determined to 
be unrestorably incompetent, the court may 
order that the defendant receive continued 
treatment to restore competency provided that 
hearings be held at yearly intervals for five 
years and at biennial intervals thereafter, or at 
any time that the director of the treating facility 
or his designee submits a competency report to 
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the court that the defendant's competency has 
been restored. PASSED 

SB 1257 Child abuse and neglect; mandatory 
reporters. Adds to the list of persons who are 
required to report suspected child abuse or 
neglect ministers, priests, rabbis, imams, and 
duly accredited practitioners of any religious 
organization or denomination usually referred 
to as a church; however, the bill exempts such 
clergy members from the mandatory reporting 
requirement when the information supporting 
the suspicion of child abuse or neglect (i) is 
required by the doctrine of the religious 
organization or denomination to be kept 
confidential or (ii) would be subject to the 
exemptions set forth in § 8.01-400 or 19.2-
271.3 if offered as evidence in court. This bill is 
identical to HB 1659. PASSED 

HB 2042 Assault and battery against a family or 
household member; prior conviction; 
mandatory minimum term of 
confinement. Provides that upon a conviction 
for assault and battery against a family or 
household member where it is alleged in the 
warrant, petition, information, or indictment on 
which a person is convicted that such person 
has been previously convicted of an offense 
that occurred within a period of 10 years of the 
instant offense against a family or household 
member of (i) assault and battery against a 
family or household member, (ii) malicious 
wounding or unlawful wounding, (iii) 
aggravated malicious wounding, (iv) malicious 
bodily injury by means of a substance, (v) 
strangulation, or (vi) an offense under the law 
of any otherjurisdiction that has the same 
elements of any of the above offenses such 
person is guilty of a Class 1 misdemeanor and 
the sentence of such person shall include a 
mandatory minimum term of confinement of 60 
days. PASSED 

HB Z056 False information and hoax criminal 
activities; penalty. Makes it a Class 1 

misdemeanor for any person to knowingly, with 
the intent to mislead alaw-enforcement 
agency, cause another to give a false report to 
any law-enforcement official by publicly 
simulating a violation of Chapter 4 (§ 18.2-30 et 
seq.) (Crimes Against the Person) or Chapter 5 
(§ 18.2-77 et seq.) (Crimes Against Property) of 
Title 18.2. This bill is identical to SB 1031. 
PASSED 

HB 2080 Physical evidence recovery kit 
tracking system. Provides that the Department 
of Forensic Science (Department) shall maintain 
a statewide electronic tracking system for 
physical evidence recovery kits where such kits 
will be assigned a unique identification number 
to track each kit from its distribution as an 
uncollected kit to the health care provider 
through to its destruction. The bill provides that 
the Department shall provide access to the 
tracking system to health care providers, law-
enforcement agencies, the Division of 
Consolidated Laboratory Services, and the 
Office of the Chief Medical Examiner. The bill 
also provides that a health care provider shall 
inform the victim of sexual assault of the unique 
identification number assigned to the physical 
evidence recovery kit utilized by the health care 
provider during the forensic medical 
examination and provide the victim with 
information regarding the physical evidence 
recovery kit tracking system PASSED 

HB 2278 Expungement of police and court 
records; absolute pardon. Provides for the 
automatic expungement of the police and court 
records relating to a person's conviction if he 
has been granted an absolute pardon for a 
crime that he did not commit. PASSED 

HB 2320 Resetting bail, bond, and 
recognizance determinations; 
jurisdiction. Provides that any motion to alter 
the terms and conditions of bail where the 
initial bail decision is made by a judge or clerk of 
a district court or by a magistrate on any charge 
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originally pending in that district court shall be 
filed in that district court unless (i) a bail 
decision is on appeal, (ii) such charge has been 
transferred to a circuit court, or (iii) such charge 
has been certified by a district court. The bill 
also provides that a bail decision of a higher 
court from an appeal of a lower court's bail 
decision shall be remanded to the lower court 
in which the case is pending for enforcement 
and modification of bail. As introduced, 
this bill was a recommendation of the Virginia 
Criminal Justice Conference. PASSED 

HB 2413 Multi-jurisdiction grand jury; secrecy 
of information. Provides that any person 
granted permission to make notes and to 
duplicate portions of the evidence given before 
the multi-jurisdiction grand jury shall maintain 
the secrecy of all information obtained from a 
review or duplication of the evidence presented 
to the multi-jurisdiction grand jury, except for 
disclosure as he deems necessary for use in a 
criminal investigation or proceeding. The bill 
also provides that after a person has been 
indicted by a grand jury, the attorney for the 
Commonwealth shall notify such person that 
the multi-jurisdiction grand jury was used to 
obtain evidence for a prosecution. As 
introduced, the bill was a recommendation of 

overdose in order to qualify for an affirmative 
defense from prosecution for the unlawful 
purchase, possession, or consumption of 
alcohol, possession of a controlled substance, 
possession of marijuana, intoxication in public, 
or possession of controlled paraphernalia. 
PASSED 

SB 1381 Student offenses reportable by intake 
officers to school division 
superintendents. Adds (i) threats of death or 
bodily injury to another person communicated 
in writing to such person or member of such 
person's family and (ii) threats to commit 
serious bodily harm to persons on school 
property to the list of offenses that a juvenile 
intake officer is required to report to the school 
division superintendent when a petition is filed 
alleging that a juvenile student committed such 
an offense. This bill is identical to HB 1787. 
PASSED 

SB 1395 Threats of death or bodily injury to a 
health care provider. Provides that any person 
who orally makes a threat to kill or to do bodily 
injury against any health care provider who is 
engaged in the performance of his duties in a 
hospital or in an emergency room on the 
premises of any clinic or other facility rendering 

the Virginia Criminal Justice Conference. emergency medical care is guilty of a Class 1 
PASSED misdemeanor, unless the person is on the 

HB 2414 Transfer of venue; delinquency; 
adjudication. Provides that a transfer of venue 
in delinquency proceedings, which under 
current law may occur only after adjudication, 
may occur when such adjudication consists of a 
finding of facts sufficient to justify a finding of 
delinquency. This bill is a recommendation of 
the Committee on District Courts. This bill is 
identical to SB 1201. PASSED 

SB 1349 Safe reporting of overdoses. Eliminates 
the requirement to substantially cooperate with 
law enforcement in any investigation of any 
criminal offense reasonably related to an 

premises of the hospital or emergency room as 
a result of an emergency custody order, an 
involuntary temporary detention order, an 
involuntary hospitalization order, or an 
emergency custody order of a conditionally 
released acquittee. PASSED 

SB 1416 Appeals from founded complaints of 
child abuse or neglect; concurrent criminal 
investigations. Provides that whenever an 
appeal of a finding by a local department of 
social services is made and a criminal 
investigation is also commenced against the 
appellant for the same conduct involving the 
same victim as investigated by the local 
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department, the appeal process shall 
automatically be stayed until the criminal 
investigation is closed or, in the case of a 
criminal investigation that is not completed 
within 180 days of the appellant's request for 
an appeal, for 180 days. This bill is identical 
to HB 1953. PASSED 

SB 1436 Mandatory reporters of child abuse or 
neglect; prenatal substance exposure. Requires 
any licensed hospital, whenever a health care 
provider in such hospital reports suspected 
child abuse or neglect resulting from prenatal 
substance exposure, to require the 
development of a written discharge plan that 
includes, among other things, appropriate 
treatment referrals and notice to the 
community services board of the jurisdiction in 
which the mother resides for the appointment 
of a discharge plan manager. The bill provides 
that such reports shall not constitute a per se 
finding of child abuse or neglect. PASSED 

HB 2528 Felony homicide; certain drug 
offenses; penalty. Provides that a person is 
guilty of felony homicide, which constitutes 
second degree murder and is punishable by 
confinement of not less than five nor more than 
40 years, if the underlying felonious act that 
resulted in the killing of another involved the 
manufacture, sale, gift, or distribution of a 
Schedule I or II controlled substance to another 
and (i) such other person's death results from 
his use of the controlled substance and (ii) the 
controlled substance is the proximate cause of 
his death. The bill provides that venue for a 
prosecution of this crime shall lie in the locality 
where the underlying felony occurred, where 
the use ofthe controlled substance occurred, or 
where death occurred. PASSED 

HB 2586 Prostitution and sex trafficking; 
offenses involving a minor; penalties. Provides 
that any person who commits an act of aiding 
prostitution or illicit sexual intercourse or using 
a vehicle to promote prostitution or unlawful 

sexual intercourse, when such act involves a 
minor, is guilty of a Class 6 felony. Under 
current law, such acts are punishable as a Class 
1 misdemeanor. The bill adds the two new 
felony offenses to (i) the definition of "violent 
felony" for the purposes of sentencing 
guidelines, (ii) the definition of barrier crimes 
for the purposes of background checks for 
employees or volunteers providing care to 
children or the elderly or disabled, (iii) the 
definition of predicate criminal acts for street 
gangs, (iv) the definition of racketeering activity 
under the Virginia Racketeer Influence and 
Corrupt Organization Act, (v) the list of 
violations that amulti-jurisdiction grand jury is 
responsible for investigating, and (vi) the list of 
offenses requiring registration in the Sex 
Offender and Crimes Against Minors Registry. 
PASSED 

HB 2597 Child abuse and neglect report or 
complaint; victims of sex trafficking; taking 
child victim into custody. Requires a local 
department of social services to conduct a sex 
trafficking assessment upon receiving a 
complaint of suspected child abuse that is 
based upon information and allegations that a 
child is a victim of sex trafficking, provided that 
the local department has not determined that a 
separate investigation or family assessment is 
required. The bill also allows achild-protective 
services worker of a local department 
responding to such complaint to take the child 
victim into custody and allows the local 
department to maintain custody of the child for 
up to 72 hours without prior approval of a 
parent or guardian. As introduced, this bill was 
a recommendation of the Virginia State Crime 
Commission. This bill is identical to SB 1661. 
PASSED 

HB 2615 Capital murder; punishment. Provides 
that any person convicted of capital murder 
who was 18 years of age of older at the time of 
the offense shall be sentenced to no less than a 

20 

Page 100 of 424



mandatory minimum term of confinement for 
life. PASSED 

HB 2622 Removal of a child; names and 
contact information of persons with a 
legitimate interest. Provides that, in any 
proceeding in which a child is removed from his 
home, the court may order the parents or 
guardians of such child to provide the names 
and contact information for all persons with a 
legitimate interest to the local department of 
social services. PASSED 

SB 1501 Capital murder; law-enforcement 
officers and fire marshals; mandatory 
minimum. Provides that any person convicted 
of capital murder of slaw-enforcement officer 
or certain other public safety officials who was 
18 years of age or older at the time of the 
offense shall be sentenced to no less than a 
mandatory minimum term of confinement for 
life. PASSED 

SB 1507 Use of unmanned aircraft systems by 
law-enforcement officers; persons sought for 
arrest. Provides that alaw-enforcement officer 
may deploy an unmanned aircraft system (i) to 
aerially survey a primary residence of the 
subject of the arrest warrant to formulate a 
plan to execute an existing arrest warrant or 
capias for a felony offense or (ii) to locate a 
person sought for arrest when such person has 
fled from alaw-enforcement officer and a law-
enforcement officer remains in hot pursuit of 
such person. PASSED 

SB 1540 Protective orders; contents of 
preliminary protective orders; docketing of 
appeal. Provides that if a preliminary protective 
order is issued in an ex pane hearing where the 
petition for the order is supported by sworn 
testimony and not an affidavit or a form 
completed by alaw-enforcement officer that 
includes a statement of the grounds for the 
order, the court issuing the order shall state in 
the order the basis on which the order was 

entered, including a summary of the allegations 
made and the court's findings. The bill also 
requires that an appeal of a permanent 
protective order be docketed within two 
business days of receipt of such appeal. Under 
current law, such appeals are to be given 
precedence on the docket of the court over 
other civil appeals but otherwise docketed and 
processed in the same manner as other civil 
cases. PASSED 

Unlawful detainer; appeal bond. Provides that 
for an appeal in an unlawful detainer case, the 
defendant shall post an appeal bond into the 
general district court in the amount of 
outstanding rent, late charges, attorney fees, 
and any other charges or damages due, as 
contracted for in the rental agreement, due as 
of the date the appeal is filed with the court. 
Once the appeal is perfected, the defendant 
shall pay the rental amount as contracted for to 
the plaintiff on or before the fifth day of each 
month. The bill provides that if such amount is 
not paid, the judge, upon motion of the 
plaintiff, shall enterjudgmentforthe 
outstanding amounts due and an order of 
possession without further hearings. As 
introduced, this bill is a recommendation of the 
Virginia Housing Commission. PASSED 

HB 2678 Unlawful dissemination or sale of 
images of another person; penalty. Provides, 
for the purposes of the prohibition against the 
unlawful dissemination or sale of certain images 
of another person, that "another person" 
includes a person whose image was used in 
creating, adapting, or modifying a videographic 
or still image with the intent to depict an actual 
person and who is recognizable as an actual 
person by the person's face, likeness, or other 
distinguishing characteristic. This bill is identical 
to SB 1736. PASSED 

SB 1736 Unlawful dissemination or sale of 
images of another person; penalty. Provides, 
for the purposes of the prohibition against the 
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unlawful dissemination or sale of certain images 
of another person, that "another person" 
includes a person whose image was used in 
creating, adapting, or modifying a videographic 
or still image with the intent to depict an actual 
person and who is recognizable as an actual 
person by the person's face, likeness, or other 
distinguishing characteristic. This bill is identical 
to HB 2678. PASSED 

CRIMINAL LAW 

HB 1665 Court-established community service 
programs; community service work in lieu of 
payment of fine or costs. Requires courts to 
provide an option to any person upon whom a 
fine and costs have been imposed to discharge 
all or part of the fine or costs by earning credits 
for the performance of community service work 
before or after imprisonment. FAILED 

HB 1716 Criminal sexual assault; definition of 
sexual abuse; complaining witness under age 
13. Includes in the definition of "sexual abuse" 
the intentional touching of any part of a 
complaining witness's body, either on the skin 
or the material covering the complaining 
witness's body, if the complaining witness is 
under the age of 13 and the act is committed 
with the intent to sexually molest, arouse, or 
gratify any person FAILED 

HB 1745 Juvenile offenders; parole. Provides 
that any person sentenced to a term of life 
imprisonment for a single felony offense or 
multiple felony offenses committed while that 
person was a juvenile and who has served at 
least 25 years of such sentence, and any person 
who has active sentences that total more than 
25 years for a single felony offense or multiple 
felony offenses committed while that person 
was a juvenile and who has served at least 25 
years of such sentences, shall be eligible for 
parole. FAILED 

HB 1775 Protective services for adults by local 
departments of social services; 
multidisciplinary teams. Allows local 
departments of social services to foster, when 
practicable, the creation, maintenance, and 
coordination of hospital and community-based 
multidisciplinary teams to assist the local 
departments in identifying abused and 
exploited adults. The bill also provides that such 
multidisciplinary teams may develop 
agreements regarding the exchange of 
information among the parties for the purposes 
of the investigation and disposition of 
complaints of adult abuse and exploitation, 
delivery of services, and protection for abused 
or exploited adults. This bill is a 
recommendation of the Virginia Criminal Justice 
Conference. INCORPORATED INTO IDENTICAL 
LEGISLATION (HB 2560 / SB 1224) 

HB 1797 Places of confinement for juveniles; 
separation of juveniles from adult 
offenders. Provides that when juveniles who 
are determined by the court to be a threat to 
the security or safety of otherjuveniles 
detained in a juvenile secure facility are 
transferred to or confined to a jail or other 
facility for the detention of adults, such adult-
detention facility must have the capacity and 
availability to detain juveniles in accordance 
with applicable federal and state law. FAILED 

HB 1813 Alcoholic beverage control; 
interdiction; possession or consumption of 
alcoholic beverages by interdicted persons; 
repeal. Repeals provisions allowing for a court 
to enter an order of interdiction prohibiting the 
sale of alcoholic beverages to any person who 
has (i) been convicted of driving any 
automobile, truck, motorcycle, engine, or train 
while intoxicated; (ii) shown himself to be a 
habitual drunkard; (iii) been found guilty of the 
illegal manufacture, possession, transportation, 
or sale of alcoholic beverages; or (iv) been 
found guilty of maintaining a common nuisance. 
FAILED 
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SB 997 Marijuana; decriminalization of simple 
marijuana possession; penalty. Decriminalizes 
simple marijuana possession and provides a civil 
penalty of no more than $50 for a first violation, 
$100 for a second violation, and $250 for a third 
or subsequent violation. Current law imposes a 
maximum fine of $S00 and a maximum 30-day 
jail sentence for a first offense, and subsequent 
offenses are a Class 1 misdemeanor. FAILED 
SENATE COURTS 6-9 

SB 1033 Body-worn camera; release of 
recordings; penalty. Provides a procedure for a 
defendant to request the inspection and the 
copying or photographing of any body-worn 
camera recordings that are within the 
possession, custody, or control of the 
Commonwealth. FAILED 

SB 1037 Expungement of certain 
offenses. Allows a person to petition for 
expungement of a deferred disposition 
dismissal for underage alcohol possession or 
using a false ID to obtain alcohol when the 
offense occurred prior to the person's twenty-
first birthday; all court costs, fines, and 
restitution have been paid; and the person 
seeking the expungement is at least 21 years of 
age and has no other alcohol-related 
convictions. PASSED SENATE, FAILED HOUSE 

SB 1053 Juvenile offenders; parole. Provides 
that any person sentenced to a term of life 
imprisonment for a single felony offense or 
multiple felony offenses committed while that 
person was a juvenile and who has served at 
least 25 years of such sentence, and any person 
who has active sentences that total more than 
25 years for a single felony offense or multiple 
felony offenses committed while that person 
was a juvenile and who has served at least 25 
years of such sentences, shall be eligible for 
parole. FAILED SENATE COURTS, 7-7 

SB 1066 Post-conviction relief; previously 
admitted scientific evidence. Provides that a 

person who was convicted of certain offenses, 
upon a plea of not guilty or an Alford plea, or 
who was adjudicated delinquent, upon a plea of 
not guilty or an Alford plea, by a circuit court of 
an offense that would be a covered offense if 
committed by an adult may petition the Court 
of Appeals to have his conviction vacated. The 
petition shall allege (i) the covered offense for 
which the petitioner was convicted or 
adjudicated delinquent; (ii) that the petitioner 
did not commit the covered offense for which 
the petitioner was convicted or adjudicated 
delinquent, nor engage in conduct that would 
support a conviction for a lesser offense or any 
other crime arising from, or reasonably 
connected to, the facts supporting the 
indictment or information upon which he was 
convicted or adjudicated delinquent; (iii) an 
exact description of the forensic scientific 
evidence and its relevance in demonstrating 
that the petitioner did not commit the covered 
offense; (iv) specific facts indicating that 
relevant forensic scientific evidence was not 
available or could not have been obtained in 
the exercise of diligence before the expiration 
of 21 days following entry of the final order of 
conviction or adjudication of delinquency, or 
that discredited forensic scientific evidence was 
admitted at the petitioner's trial or adjudication 
of delinquency; and (v) that the admission of 
the discredited forensic scientific evidence or 
the absence of the newly available forensic 
scientific evidence was not harmless. PASSED 
SENATE, FAILED HOUSE 

SB 1076 Admissibility of prior inconsistent 
statements in a criminal case. Provides that in 
all criminal cases, evidence of a prior statement 
that is inconsistent with testimony at the 
hearing or trial is admissible if the testifying 
witness is subject to cross-examination and the 
prior statement (i) was made by the witness 
under oath at a trial, hearing, or other 
proceeding or (ii) narrates, describes, or 
explains an event or condition of which the 
witness had personal knowledge and (a) the 
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statement is proved to have been written or 
signed by the witness; (b) the witness 
acknowledges, under oath, the making of the 
statement in his testimony at the hearing or 
trial in which the admission into evidence of the 
prior statement is being sought; or (c) the 
statement is proved to have been accurately 
recorded by use of an audio recorder, a 
video/audio recorder, or any other similar 
electronic means of sound recording. FAILED 

SB 1092 Preliminary protective orders; hearing 
dates. Allows the full hearing resulting from the 
issuance of a preliminary protective order to be 
heard on the same hearing or trial date as a 
related criminal offense if such hearing or trial 
date has already been set for a date later than 
15 days after the issuance of the preliminary 
protective order. FAILED 

SB 1107 Disorderly conduct in public places; 
school activities. Eliminates the Class 1 
misdemeanor for disrupting willfully or while 
intoxicated, whether willfully or not, the 
operation of any school or any school activity 
conducted or sponsored by any school, if the 
disruption (i) prevents or interferes with the 
orderly conduct of the operation or activity or 
(ii) has a direct tendency to cause acts of 
violence by the person or persons at whom, 
individually, the disruption is directed. PASSED 
SENATE, FAILED HOUSE 

5B 1137 Death penalty; severe mental 
illness. Provides that a defendant in a capital 
case who had a severe mental illness, as 
defined in the bill, at the time of the offense is 
not eligible for the death penalty. The bill 
establishes procedures for determining whether 
a defendant had a severe mental illness at the 
time of the offense and provides for the 
appointment of expert evaluators. The bill 
provides that when the defendant's severe 
mental illness is at issue, a determination will 
be made by the jury or by the judge in a bench 
trial as part of the sentencing proceeding, and 

the defendant bears the burden of proving his 
severe mental illness by a preponderance of the 
evidence. PASSED SENATE, FAILED HOUSE 

HB 1888 Limitations period; sexual 
abuse. Eliminates the civil statute of limitations 
period for injury resulting from sexual abuse 
occurring during the infancy or incapacity of the 
abused person. FAILED 

HB 1903 Dissemination of criminal history 
record information; limitations. Limits the 
criminal history information that the Central 
Criminal Records Exchange, or the criminal 
justice agency in cases of offenses not required 
to be reported to the Exchange, may provide to 
a requesting employer or prospective employer 
to convictions occurring within seven years 
prior to the request, except for any information 
related to a felony act of violence or a barrier 
crime. FAILED 

HB 1976 State Police; reporting hate 
crimes. Includes within the definition of "hate 
crime" a criminal act committed against a 
person because of sexual orientation or gender 
identification and requires the reporting of the 
commission of such crime to the State Police. 
FAI LE D 

HB 1991 Domestic terrorism offenses; 
penalty. Creates a new separate and distinct 
Class 5 felony for any person who actively 
participates in or is a member of a domestic 
terrorist organization, defined in the bill, and 
who knowingly and willfully participates in any 
act of domestic terrorism, also defined in the 
bill, committed for the benefit of, at the 
direction of, or in association with any domestic 
terrorist organization. FAILED 

SB 1137 Death penalty; severe mental 
illness. Provides that a defendant in a capital 
case who had a severe mental illness, as 
defined in the bill, at the time of the offense is 
not eligible for the death penalty. The bill 
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establishes procedures for determining whether 
a defendant had a severe mental illness at the 
time of the offense and provides for the 
appointment of expert evaluators. PASSED 
SENATE 23-17, FAILED HOUSE COURTS 

SB 1263 Juveniles; trial as adult. Increases the 
minimum age that a juvenile can be tried as an 
adult in circuit court for a felony larceny 
offense from 14 years of age to 16 years of age. 
PASSED SENATE 33-7, FAILED HOUSE COURTS 

HB 2036 Prima facie evidence of intent to 
commit larceny by employed caregiver of an 
adult. Provides that in any prosecution of an 
employed caregiver of an adult for larceny, the 
pawning of property by such caregiver shall be 
prima facie evidence of intent to commit 
larceny of such property if (i) the property 
belongs to the adult the caregiver is employed 
to care for; (ii) the caregiver cares for such adult 
in the adult's home; (iii) the caregiver is not a 
family or household member of such adult; and 
(iv) the caregiver does not receive written 
authorization to take and pawn such property 
prior to pawning it. FAILED 

HB 2119 School attendance officer; motion for 
a rule to show cause; child in need of 
supervision. Authorizes a school attendance 
officer or division superintendent or his 
designee acting as an attendance officer to 
complete, sign, and file with the clerk of court a 
motion for a rule to show cause regarding the 
violation or enforcement of a school attendance 
order entered by a juvenile and domestic 
relations district court in response to the filing 
of a petition alleging the juvenile is a child in 
need of supervision. The bill also provides that 
such a filing is not considered the unauthorized 
practice of law. PASSED HOUSE, FAILED SENATE 

HB 2136 Evidence; accident reconstruction; 
criminal cases. Provides that in any criminal 
case, an accident reconstruction expert, when 
properly qualified, may testify as an expert 

witness in a court of law subject to the Rules of 
Supreme Court. PASSED HOUSE, FAILED 
SENATE 

HB 2199 Preliminary removal order; 
preliminary protective order for a child; 
hearing; evidence. Provides that, in a hearing 
on a preliminary removal order or preliminary 
protective order for a child, all relevant and 
material evidence helpful in determining 
whether such order may be issued by the court 
may be admitted by the court even though such 
evidence may not be competent in a final 
dispositional hearing. FAILED 

HB 2227 Multi-jurisdiction grand jury; hate 
crimes. Adds the following to the list of crimes 
that amulti-jurisdiction grand jury may 
investigate: (i) simple assault or assault and 
battery where the victim was intentionally 
selected because of his race, religious 
conviction, color, or national origin; (ii) entering 
the property of another for purposes of 
damaging such property or its contents or 
interfering with the rights of the owner, user, or 
occupant where such property was intentionally 
selected because of the race, religious 
conviction, color, or national origin of the 
owner, user, or occupant; and (iii) various 
offenses that tend to cause violence. FAILED 

HB 2235 Protective orders; issuance upon 
convictions for certain felonies; 
penalty. Authorizes a court to issue a protective 
order upon convicting a defendant for a felony 
offense of (i) violating a protective order, (ii) 
homicide, (iii) kidnapping, (iv) assaults and 
bodily woundings, (v) extortion, or (vi) criminal 
sexual assault. The bill provides that the 
duration of such protective order can be for any 
period of time, including up to the lifetime of 
the defendant, that the court deems necessary 
to protect the health and safety of the victim 
and may only prohibit (a) acts of family abuse or 
of violence, force, or threat against the victim or 
criminal offenses that may result in injury to the 
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person or property of the victim and (b) such 
contacts by the defendant with the victim as 
the court deems necessary for the health or 
safety of the victim. FAILED 

HB 2277 Driver's license suspensions for 
certain non-driving related offenses. Removes 
the existing provisions that allow a person's 
driver's license to be suspended (i) when he is 
convicted of or placed on deferred disposition 
for a drug offense and (ii) for violations not 
pertaining to the operator or operation of a 
motor vehicle. FAILED 

HB 2283 Juvenile court; appointment of 
counsel; waiver. Prohibits any child age 15 and 
younger who is alleged to be in need of 
services, in need of supervision, or delinquent 
from waiving his right to an attorney. The bill 
also requires any child who is age 16 or older 
and is alleged to be in need of services, in need 
of supervision, or delinquent to consult with an 
attorney before such child may waive his right 
to an attorney. Additionally, a court must 
determine that such waiver is free and 
voluntary. FAILED 

HB 2370 Possession and consumption of 
marijuana; penalty. Decriminalizes simple 
marijuana possession and provides a civil 
penalty of no more than $250. FAILED 

HB 2417 Emergency protective order; required 
conditions; petition to dissolve or 
modify. Requires any emergency protective 
order to prohibit (i) the respondent from 
committing acts of family abuse or criminal 
offenses that result in injury to person or 
property and (ii) such contacts by the 
respondent with the allegedly abused person or 
family or household members of the allegedly 
abused person, including prohibiting the 
respondent from being in the physical presence 
of the allegedly abused person or family or 
household members of the allegedly abused 
person, as the judge or magistrate deems 

necessary to protect the safety of such 
persons. PASSED HOUSE, FAILED SENATE 

HB 2439 DNA analysis; conviction of certain 
crimes or similar ordinance of a locality. Adds 
persons convicted of local ordinances that are 
similar to certain crimes listed under current 
law to the list of persons from whom a blood, 
saliva, or tissue sample shall be taken for DNA 
analysis to determine identification 
characteristics specific to the person. FAILED 

SB 1375 Hate crimes; gender, disability, gender 
identity, or sexual orientation; penalty. Adds 
gender, disability, gender identity, and sexual 
orientation to the categories of victims whose 
intentional selection for a hate crime involving 
assault, assault and battery, or trespass for the 
purpose of damaging another's property results 
in a higher criminal penalty for the offense. The 
bill also adds gender, disability, gender identity, 
and sexual orientation to the categories of hate 
crimes that are to be reported to the central 
repository of information regarding hate crimes 
maintained by the Virginia State Police and 
provides that a person who is subjected to acts 
of intimidation or harassment, violence directed 
against his person, or vandalism to his real or 
personal property, where such acts are 
motivated by gender, disability, gender identity, 
and sexual orientation, may bring a civil action 
to recover his damages. FAILED SENATE 
COURTS, 6-8 

SB 1380 Expungement of certain charges and 
convictions. Allows a person to petition for 
expungement of convictions and deferred 
disposition dismissals for marijuana possession, 
underage alcohol possession, and using a false 
ID to obtain alcohol when the offense occurred 
prior to the person's twenty-first birthday; all 
court costs, fines, and restitution have been 
paid; and five years have elapsed since the date 
of completion of all terms of sentencing and 
probation. PASSED SENATE, FAILED HOUSE 
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SB 1417 Competency report; unrestorably 
incompetent defendant. Provides that in cases 
where a defendant's competency is primarily 
compromised due to an ongoing and 
irreversible medical condition and prior medical 
or educational records are available to support 
the diagnosis, a competency report may 
recommend that the court find the defendant 
unrestorably incompetent to stand trial, and 
the court may proceed with the disposition of 
the case based on such recommendation. 
PASSED SENATE, FAILED HOUSE 

SB 1437 Parole; exception to limitation on the 
application of parole statutes; investigations 
and reports by probation officers. Provides that 
a person is entitled to parole who was 
sentenced by a jury prior to the date of the 
Supreme Court of Virginia decision in Fishback 
v. Commonwealth, 260 Va. 104 (June 9, 2000), 
in which the Court held that a jury should be 
instructed on the fact that parole has been 
abolished, for a noncapital felony committed 
after the time that the abolition of parole went 
into effect (January 1, 1995). The bill also allows 
a presentence report to be made available for 
review without a court order to incarcerated 
persons who are eligible for release by the 
Virginia Parole Board, or to such person's 
counsel. FAILED SENATE COURTS, 7-8 

HB 2525 Misdemeanor sexual offenses where 
the victim is a minor; statute of 
limitations. Increases the statute of limitations 
for prosecuting misdemeanor violations where 
the victim is a minor from one year after the 
victim reaches the age of majority to five years 
after the victim reaches the age of majority for 
the following misdemeanor violations: carnal 
knowledge of offender by employee of bail 
bond company, sexual battery, attempted 
sexual battery, infected sexual battery, sexual 
abuse of a child age 13 or 14 by an adult, and 
tongue penetration by adult of mouth of child 
under age 13 with lascivious intent. FAILED 

HB 2552 Unmanned aircraft systems; delayed 
notice of search warrant when 
deployed. Provides that within 10 days after an 
unmanned aircraft system is used during the 
execution of a search warrant, a copy of the 
executed search warrant shall be served on the 
person who was the subject of the search 
warrant and the person whose property was 
the subject of the search warrant. The bill 
provides that upon request, and for good cause 
shown, the circuit court may grant one or more 
extensions for such service for a period not to 
exceed 30 days each. PASSED HOUSE, FAILED 
SENATE 

HB 2582 Violation of provisions of protective 
orders; entering the lands, buildings, or 
premises owned or leased by protected party 
prohibited; penalties. Provides that any person 
subject to a protective order who enters any 
land, buildings, or premises, when such 
entrance is prohibited by a provision of the 
protective order, while the protected party is 
present, or enters and remains in or on such 
land, buildings, or premises until the protected 
party arrives, is guilty of a Class 6 felony. FAILED 

SB 1578 Reckless driving; exceeding speed 
limit. Raises from 80 to 85 miles per hour the 
speed above which a person who drives a 
motor vehicle on the highways in the 
Commonwealth is guilty of reckless driving 
regardless of the applicable maximum speed 
limit. PASSED SENATE, FAILED HOUSE 

SB 1613 Driver's license suspensions for certain 
non-driving related offenses. Removes the 
existing provisions that allow a person's driver's 
license to be suspended (i) when he is convicted 
of or placed on deferred disposition for a drug 
offense and (ii) for violations not pertaining to 
the operator or operation of a motor vehicle. 
The provisions of the bill are contingent upon 
funding in a general appropriation act. PASSED 
SENATE, FAILED HOUSE COURTS 
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SB 1620 Violation of provisions of protective 
orders; entering the lands, buildings, or 
premises owned or leased by protected party 
prohibited; penalties. Provides that any person 
subject to a protective order who enters the 
lands, buildings, or premises owned or leased 
by a protected party while the protected party 
is present, or enters and remains in or on the 
lands, buildings, or premises owned or leased 
by the protected party until the party arrives, is 
guilty of a Class 6 felony. FAILED 

SB 1621 Assault and battery against a family or 
household member; enhanced 
penalty. Reduces from two prior convictions to 
one prior conviction the required number of 
prior convictions of assault and battery against 
a family or household member before the Class 
6 felony applies. FAILED 

SB 1710 Community work in lieu of payment of 
fines and court costs; authority of the 
court. Clarifies that a court shall oversee a 
program allowing community service in lieu of 
payment of fines and court costs, including the 
monitoring of credit earned toward the 
discharge of such fine or costs for a period of up 
to 10 years. PASSED SENATE, FAILED HOUSE 

HB 2794 Refusal of tests; restricted 
license. Allows a person convicted of a first 
offense of unreasonable refusal to have 
samples of his breath taken for chemical tests 
to determine the alcohol content of his blood to 
petition the court 30 days after conviction for a 
restricted driver's license. The court may, for 
good cause shown, grant such restricted license 
for the same purposes as allowed for restricted 
licenses granted after conviction of driving 
under the influence, if the person installs an 
ignition interlock system on each motor vehicle 
owned by or registered to the person and 
enters into and successfully completes an 
alcohol safety action program. FAILED 
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FAMILY LAW 

HB 1622 Out-of-court and recorded statements 
made by a child; abuse or neglect of a 
child. Provides that, in any civil proceeding 
involving the alleged abuse or neglect of a child, 
an out-of-court statement made by a child 14 
years of age or younger at the time the 
statement is offered into evidence describing 
sexual acts with or on the child by another may 
be admissible. The bill further provides that in 
any such civil proceeding, a recorded statement 
of the alleged victim of the abuse or neglect, 
made prior to the proceeding, may be 
admissible if the alleged victim is 14 years of 
age or younger at the time the statement is 
offered into evidence. PASSED 

HB 1659 Child abuse and neglect; mandatory 
reporters. Adds to the list of persons who are 
required to report suspected child abuse or 
neglect ministers, priests, rabbis, imams, and 
duly accredited practitioners of any religious 
organization or denomination usually referred 
to as a church; however, the bill exempts such 
clergy members from the mandatory reporting 
requirement when the information supporting 
the suspicion of child abuse or neglect (i) is 
required by the doctrine of the religious 
organization or denomination to be kept 
confidential or (ii) would be subject to the 
exemptions set forth in § 8.01-400 or 19.2-
271.3 if offered as evidence in court. This bill is 
identical to SB 1257. PASSED 

HB 1728 Post-adoption contact and 
communication agreements. Provides that a 
local board of social services or child welfare 
agency required to file a petition for a 
permanency planning hearing may inform the 
birth parents and shall inform the adoptive 
parents that they may enter into enter into a 
post-adoption contact and communication 
agreement. The bill further provides that such 

local board of social services or child welfare 
agency shall inform the child if he is 14 years of 
age or older that he may consent to such an 
agreement. This bill is identical to SB 1139. 
PASSED 

H B 1730 Foster care; security freeze on credit 
report. Requires local departments of social 
services to request the placement of a security 
freeze on the credit report or record of any 
child who has been in foster care for at least six 
months in order to prevent cases of identity 
theft and misuse of personal identifying 
information.The bill directs a local department 
to request the removal of such security freezes 
(i) upon the child's removal from foster care, (ii) 
upon the child's request if the child is at least 16 
years of age, or (iii) upon a determination that 
doing so would be in the best interest of the 
child. The bill requires the local department to 
conduct annual credit checks on all such 
children between the ages of 14 and 18. This bill 
is identical to SB 1253. PASSED 

HB 1819 Child support enforcement; 
fees. Raises from $25 to $35 the fee charged by 
the State Board of Social Services to individuals 
who authorize the Department of Social 
Services to enforce child support obligations but 
who have never received assistance pursuant to 
the Temporary Assistance for Needy Families 
program. The bill provides that such fee shall be 
collected and retained from the amount of child 
support collected annually in excess of $550. 
PASSED 

SB 1139 Post-adoption contact and 
communication agreements. Provides that a 
local board of social services or child welfare 
agency required to file a petition for a 
permanency planning hearing may inform the 
birth parents and shall inform the adoptive 
parents that they may enter into enter into a 
post-adoption contact and communication 
agreement. The bill further provides that such 
local board of social services or child welfare 
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agency shall inform the child if he is 14 years of 
age or older that he may consent to such an 
agreement. This bill is identical to HB 1728. 
PASSED 

SB 1144 Guardianship; annual report. Provides 
that, upon receiving notice from the local 
department of social services that a guardian 
has not filed the required annual report within 
the prescribed time limit, the court may issue a 
summons or rule to show cause why the 
guardian has failed to file such report. PASSED 

HB 1945 No-fault divorce; waiver of 
service. Clarifies that in the case of a no-fault 
divorce, waivers of service of process may occur 
within a reasonable time prior to or after the 
suit is filed, provided that a copy of the 
complaint is attached to such waiver, or 
otherwise provided to the defendant, and the 
final decree of divorce as proposed by the 
complainant is signed by the defendant. Where 
a defendant has waived service of process and, 
where applicable, notice, the bill further 
permits depositions to betaken, affidavits to be 
given, and all papers related to the divorce 
proceeding to be filed contemporaneously. This 
bill is identical to SB 1541. PASSED 

HB 1988 Military retirement benefits; marital 
share. Requires that the determination of 
military retirement benefits in a divorce be 
made in accordance with the federal Uniformed 
Services Former Spouses' Protection Act (10 
U.S.C. 1408 et seq.). PASSED 

HB 2059 Nonpayment of child support; amount 
of arrearage paid; time period to pay 
arrearage; repayment schedule; suspension of 
driver's license. Provides that an individual who 
is delinquent in child support payments or has 
failed to comply with a subpoena, summons, or 
warrant relating to paternity or child support 
proceedings is entitled to a judicial hearing if he 
makes a written request within 30 days from 
service of a notice of intent to suspend or 

renew his driver's license. The bill further allows 
the Department of Motor Vehicles to renew a 
driver's license or terminate a license 
suspension imposed on an individual if such 
individual has reached an agreement with the 
Department of Social Services to satisfy the 
child support payment delinquency within a 10-
yearperiod and has made at least one payment 
of at least five percent of the total delinquency 
or $600, whichever is less, as opposed to 
whichever is greater under current law, under 
such agreement. The bill further provides that, 
where such a repayment agreement has been 
entered into and such an individual has failed to 
comply with such agreement, the Department 
of Motor Vehicles shall suspend or refuse to 
renew such individual's driver's license until it 
has received certification from the Department 
of Social Services that such individual has 
entered into a subsequent agreement to pay 
within a period of seven years and has paid the 
lesser amount, as opposed to greater amount 
under current law, of at least one payment of 
$1,200 or seven percent, as opposed to five 
percent under current law, of the current 
delinquency. The bill provides that an individual 
who fails to comply with such a subsequent 
agreement may enter into a new agreement if 
such individual has made a payment in the 
lesser amount, as opposed to the greater 
amount under current law, of $1,800 or 10 
percent, as opposed to five percent under 
current law, and agrees to a repayment 
schedule of not more than seven years, which is 
consistent with the timeframe provided by the 
current law. This bill is identical to 
SB 1667. PASSED 

HB 2108 Foster care agreements; rights of 
foster parent; dispute resolution. Directs the 
Department of Social Services to promulgate 
emergency regulations to ensure collaboration, 
communication, access, and transparency 
between the local boards and licensed child-
placing agencies and foster parents. The bill also 
directs local boards of social services and 
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licensed child-placing agencies to implement 
and publicize a dispute resolution process 
through which a foster parent may contest an 
alleged violation of such regulations by the local 
board or licensed child-placing agency. PASSED 

HB 2208 Adoption by relative. Expands the 
applicability of adoption procedures for a child's 
close relatives to all of the child's adult 
relatives, including stepparents, stepbrothers or 
stepsisters, and all other adult relatives of the 
child by marriage or adoption. PASSED 

SB 1339 Foster care omnibus. Makes numerous 
changes to the laws governing the provision of 
foster care services in the Commonwealth. 
Among other things, the bill (i) allows the 
Commissioner of Social Services to develop and 
implement a corrective action plan for or 
assume temporary control over the foster care 
services of a local board of social services upon 
determining that the local board (a) has failed 
to provide foster care services or make 
placement and removal decisions in accordance 
with applicable laws or regulations or (b) has 
taken any action that poses a substantial risk to 
the health, safety, or well-being of any child 
under its supervision and control; (ii) requires 
the Commissioner to create within the State 
Department of Social Services (the Department) 
a foster care health and safety director position; 
(iii) directs the Commissioner to establish and 
maintain a confidential hotline to receive 
reports and complaints from foster parents and 
other persons regarding violations of laws or 
regulations applicable to foster care and any 
other matters related to the health, safety, or 
well-being of children in foster care; (iv) directs 
the Department to develop and implement a 
more reliable, structured, and comprehensive 
case review and quality improvement process 
to monitor and improve foster care services 
provided by local boards and departments of 
social services; and (v) requires the Department 
to establish and update annually a caseload 
standard that limits the number of foster care 

cases that may be assigned to each foster care 
caseworker. PASSED 

HB 2234 Parental leave. Codifies the policy 
described in Executive Order Number 12 (2018) 
providing parental leave to state employees, 
consisting of eight weeks (320 hours) of paid 
leave in addition to leave provided under other 
state and federal programs. The bill requires 
that parental leave be available following the 
birth or adoption of a child under age 18 and be 
available to both parents of such child if both 
are state employees. The bill requires that 
parental leave be taken within six months of a 
birth or adoption and limits parental leave to 
once in any 12-month period and only once per 
child. This bill is identical to SB 1581. PASSED 

HB 2317 Custody and visitation orders; 
exchange of child. Provides that in custody and 
visitation cases, at the request of either party, 
the court may order that the exchange of a 
child take place at an appropriate meeting 
place. PASSED 

SB 1429 Medical evidence admissible in 
juvenile and domestic relations district court; 
preliminary protective order hearings. Adds 
preliminary protective order hearings to the list 
of hearings where 24-hour written notice of 
intention to present medical evidence is 
required to present a medical report as 
evidence in a juvenile and domestic relations 
district court. Under current law, notice of 24 
hours is permitted only in preliminary removal 
hearings or in preliminary protective orders in 
cases of family abuse. PASSED 

SB 1435 Child welfare agencies and assisted 
living facilities; summary suspension. Allows 
the Commissioner of Social Services to issue an 
order of summary suspension of the license of 
any child welfare agency when conditions or 
practices exist that pose an immediate and 
substantial threat to the health, safety, and 
welfare of the children receiving care. The bill 
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allows the Commissioner, in issuing an order of 
summary suspension, to suspend the license of 
the child welfare agency or to suspend only 
certain authority of the child welfare agency to 
operate, including the authority to provide 
certain services or perform certain functions 
that the Commissioner determines should be 
restricted or modified in order to protect the 
health, safety, or welfare of the children 
receiving care. The bill establishes notice, 
hearing, appeal, and posting requirements for 
such summary suspensions. The bill also 
amends the summary suspension procedures 
for licensed assisted living facilities to align such 
procedures with the summary suspension 
procedures established in the bill for child 
welfare agencies. PASSED 

HB 2542 Temporary delegation of parental or 
legal custodial powers; child-placing 
agency. Allows a parent or legal custodian of a 
minor to delegate to another person by a 
properly executed power of attorney any 
powers regarding care, custody, or property of 
the minor for a period not exceeding 180 days. 
The bill provides that a parent or legal 
custodian who is a service member, as defined 
in the bill, may delegate such powers for a 
period of longer than 180 days while on active 
duty service, but specifies that such a period is 
not to exceed such active duty service plus 30 
days. The bill provides that any such power of 
attorney shall be signed by all persons with 
authority to make decisions concerning the 
child, the person to whom powers are 
delegated under the power of attorney, and a 
representative of a licensed child-placing 
agency that assists parents and legal guardians 
with the process of delegating parental and 
legal custodial powers of their children. The bill 
specifies that such licensed child-placing agency 
will be subject to background checks and must 
develop and implement written policies for 
certain services and provide staff and provider 
training. The bill further requires that any 
person to whom any such powers are delegated 

shall comply with background check 
requirements established by regulations of the 
Board of Social Services or otherwise provided 
by law. PASSED 

SB 1541 No-fault divorce; waiver of 
service. Clarifies that in the case of a no-fault 
divorce, waivers of service of process may occur 
within a reasonable time prior to or after the 
suit is filed, provided that a copy of the 
complaint is attached to such waiver, or 
otherwise provided to the defendant, and the 
final decree of divorce as proposed by the 
complainant is signed by the defendant. Where 
a defendant has waived service of process and, 
where applicable, notice, the bill further 
permits depositions to be taken, affidavits to be 
given, and all papers related to the divorce 
proceeding to be filed contemporaneously. This 
bill is identical to HB 1945. PASSED 

SB 1758 Jurisdiction of juvenile and domestic 
relations district courts; state or federal 
benefit. Grants the juvenile and domestic 
relations district courts jurisdiction to make 
specific findings of fact required by state or 
federal law to enable a child to apply for or 
receive a state or federal benefit. This bill is 
identical to HB 2679. PASSED 

FAMILY LAW 

HB 1653 Custody and visitation arrangements; 
best interests of the child; domestic abuse; 
child abuse. Requires the court to consider 
domestic abuse, defined in the bill, and child 
abuse in addition to family abuse and sexual 
abuse in current law when determining the best 
interests of the child for the purposes of 
custody and visitation arrangements. FAILED 

SB 1019 Referral to mediation in child custody, 
visitation, and support cases; appropriate 
cases. Requires a court, in assessing whether a 
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case regarding child custody, visitation, or 
support is appropriate for referral to mediation, 
to consider whether such case can be heard by 
the court within 120 days of the filing of an 
initial petition. The bill provides that if a case 
cannot be heard by the court within 120 days 
and is otherwise deemed appropriate for 
referral, such case shall be referred. FAILED 

HB 2074 Custody and visitation arrangements; 
presumption of equal time. Provides that there 
shall be a presumption that both parents be 
awarded equal time with a child subject to a 
custody and visitation order to the greatest 
extent practicable. The bill further provides that 
there shall be a presumption that both parents 
shall share equally in the responsibilities of 
raising their children. FAILED 

HB 2127 Best interests of a child; frequent and 
continuing contact with each parent. Provides 
that, while considering the best interests of a 
child for the purposes of determining custody 
or visitation arrangements, the court shall, 
when appropriate, assure frequent and 
continuing contact with each parent. PASSED 
HOUSE, FAILED SENATE 

HB 2383 Juvenile and domestic relations court; 
social history report; consideration and 
waiver. Requires a court, whenever it 
adjudicates a juvenile delinquent of an act that 
would be a violent felony offense if committed 
by an adult, to direct an investigation and social 
history report of the juvenile to be completed 
and to consider the results of such report prior 
to entering disposition. FAILED 

HB 2407 Permanent foster care; 
eligibility. Allows local departments of social 
services and licensed child-placing agencies to 
place in permanent foster care, pursuant to a 
court order, a child who is 14 years of age or 
older but less than 16 years of age and who 
objected to the termination of residual parental 
rights, provided that no less restrictive 

alternative is available and the permanent 
foster care placement is in the best interest of 
the child. FAILED 

SB 1539 Withholding of income for child 
support; independent contractors. Clarifies 
that income earned by an independent 
contractor may be withheld by court order for 
payment of child support obligations. PASSED 
SENATE, FAILED HOUSE 51-49 

SB 1757 Custody and visitation arrangements; 
best interests of the child; child 
abuse. Requires the court to consider child 
abuse, in addition to family abuse and sexual 
abuse in current law, when determining the 
best interests of the child for the purposes of 
custody and visitation arrangements. FAILED 

SB 1776 Grounds for divorce; cruelty, abuse, 
desertion, or abandonment; waiting 
period. Eliminates the one-year waiting period 
for being decreed a divorce on the grounds of 
cruelty, reasonable apprehension of bodily hurt, 
or willful desertion or abandonment by either 
party. FAILED 
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GENERAL PRACTICE 

HB 1814 Deferral of jury service; persons who 
have legal custody of and are responsible for 
the care of a child.Provides that a court may 
defer or limit jury service of persons who have 
legal custody of and are responsible for a child 
or children 16 years of age or younger requiring 
continuous care by such person during normal 
court hours to the term of court next after such 
period of responsibility ends. PASSED 

HB 1924 Summons to compel attendance 
before commissioner of another 
state. Removes the authorization of a summons 
to compel attendance of a citizen of the 
Commonwealth before commissioners or other 
persons appointed by authority of another state 
when the summons requires the attendance of 
such witness at a place not out of his county or 
city. This bill is a recommendation of the Boyd-
Graves Conference. PASSED 

HB 1954 Uniform Power of Attorney Act; 
breach of fiduciary duty; recovery of attorney 
fees. Provides that in a judicial proceeding 
brought under the Uniform Power of Attorney 
Act commenced on or after July 1, 2019, if the 
court finds that the agent breached his fiduciary 
duty, the court may award costs and expenses, 
including reasonable attorney fees, to be paid 
by the agent found in violation. PASSED 

SB 1186 Payment or delivery of small asset by 
affidavit; check, draft, or other negotiable 
instrument; financial institution. Provides that 
a financial institution accepting a small asset 
that is a check, draft, or other negotiable 
instrument presented for deposit by an affidavit 
is discharged from all claims for the amount 
accepted. PASSED 

SB 1307 Uniform Transfers to Minors Act; age 
25. Permits a transferor to transfer property 

under the Uniform Transfers to Minors Act to 
an individual under the age of 21 to be paid, 
conveyed, or transferred to such individual 
upon his attaining 25 years of age, unless the 
minor attaining age 21 years of age delivers a 
written request therefor to the custodian. 
Under current law, such property must be paid, 
conveyed, or transferred upon the individual's 
attaining 18 years of age, or 21 years of age if 
specifically requested by the custodian. PASSED 

SB 1342 Storage and mechanics' liens; amount 
of lien. Provides that the amount of a 
mechanics' lien for the reasonable expenses of 
a keeper of a garage or a mechanic on a vehicle 
that is not subject to a chattel mortgage, 
security agreement, deed of trust, or other 
instrument shall be in an amount up to the 
value of the vehicle. PASSED 

SB 1382 Reorganization of motor vehicle 
registration, licensing, and certificates of title 
statutes; segregation of criminal offenses and 
traffic offenses. Moves the criminal offenses 
related to registration, licensing, and 
certificates of title included within § 46.2-613 to 
§ 46.2-612. The bill reorganizes these statutes 
so that § 46.2-612 contains only criminal 
offenses and § 46.2-613 contains only traffic 
infractions. Removes the authority of the court 
to dismiss a summons for a criminal offense 
related to the registration, licensing, and 
certificates of tine when proof of compliance 
with the law is provided to the court on or 
before the court date. The bill otherwise retains 
the elements of and penalties for the offenses 
and infractions. This bill is a recommendation of 
the Committee on District Courts and is 
identical to HB 1711. PASSED 

56 1383 Dismissal of summons for expiration 
of vehicle registration; proof of 
compliance. Authorizes courts to dismiss a 
summons issued for expiration of vehicle 
registration if the defendant provides to the 
court proof of compliance with the law on or 
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before the court date. This bill is a 
recommendation of the Committee on District 
Courts. This bill is identical to HB 1712. PASSED 

SB 1610 Recordation tax; exemption for 
property transferred by deed of 
distribution. Provides that no recordation tax 
shall be required for the recordation of a deed 
of distribution, which is defined in the bill, when 
no consideration has passed between the 
parties. The bill also provides that a deed of 
distribution must state on its front page that it 
is a deed of distribution. PASSED 

SB 1782 Notaries; qualifications. Prohibits a 
person who has been convicted of a felony 
offense of (a) fraud or misrepresentation or (b) 
robbery, extortion, burglary, larceny, 
embezzlement, fraudulent conversion, perjury, 
bribery, treason, or racketeering from qualifying 
to be a notary, regardless of whether his 
civil rights have been restored. PASSED 

GENERAL PRACTICE 

HB 2444 Legal services plans. Repeals 
provisions under which the State Corporation 
Commission regulates legal services plans and 
under which the Department of Agriculture and 
Consumer Services regulates sellers of legal 
services plans. The measure also eliminates the 
premium tax assessed on legal services plans. 
FAILED 

SB 1478 Disposition of the remains of a 
decedent; right to control. Establishes a priority 
order for the right to control the disposition of 
the remains of a decedent; the location, 
manner, and condition of disposition; and the 
arrangements for funeral goods and services to 
be provided, as well as circumstances that 
would forfeit this right. The bill establishes 
procedures for resolving disagreements among 
those who have the right to control and 

provides liability protections for licensed 
funeral establishments, funeral service 
licensees, registered crematories, or registered 
crematory operators that rely in good faith 
upon the instructions of an individual claiming 
the right of disposition. FAILED 

SB 1487 Driver's license designation; traumatic 
brain injury. Requires the Department of Motor 
Vehicles, upon the request of the applicant and 
presentation of a signed statement by a 
licensed neurologist confirming the applicant's 
condition, to designate a traumatic brain injury 
on the applicant's driver's license. FAILED 

SB 1441 Virginia Board for Court 
Reporters. Creates the Virginia Board for Court 
Reporters (the Board) as an independent board 
to regulate court reporting services in the state. 
Beginning July 1, 2020, no person may engage 
in or offer to engage in work as a court reporter 
unless he has been licensed by the Board. The 
bill establishes standards of conduct for court 
reporters and creates the Board for Court 
Reporters Fund to receive licensing and 
registration fees to fund the regulatory 
program. FAILED 
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JUDICIAL ADMINISTRATION 

SB 1426 Wills lodged in clerk's office for 
safekeeping. Permits the clerk of a circuit court 
to destroy a will that has been lodged in his 
office for safekeeping for 100 years or more. 
PASSED 

SB 1655 Specialty dockets; report. Requires the 
Office of the Executive Secretary of the 
Supreme Court to develop a statewide 
evaluation model and conduct ongoing 
evaluations of the effectiveness and efficiency 
of all local specialty dockets established in 
accordance with the Rules of Supreme Court of 
Virginia and submit a report of these 
evaluations to the General Assembly by 
December 1 of each year. This bill is identical 
to HB 2665. PASSED 

JUDICIAL ADMINISTRATION 

HB 1630 Substitute judges; powers and duties; 
entry of a final order. Provides that a substitute 
judge has the power to enter a final order in 
any case heard by the substitute judge for a 
period of 14 days after the date of a hearing of 
such case. FAILED 

SB 1121 Maximum number of judges in each 
judicial district. Increases from 11 to 12 the 
maximum number of authorized general district 
court judgeships in the nineteenth judicial 
district. This bill is a recommendation of the 
Committee on District Courts. FAILED 

HB 2323 Clerks; refusal to record certain liens 
or encumbrances. Provides that a clerk may 
refuse to record a lien or encumbrance filed by 
a person previously convicted of filing a false 
lien or encumbrance, provided that such lien or 
encumbrance to be recorded is the same or 

substantially similar to the lien or encumbrance 
that led to such person's conviction. The bill 
further allows a clerk to refuse to record a lien 
or encumbrance if the clerk reasonably believes 
such lien or encumbrance is being filed 
maliciously. The bill provides that the person 
attempting to file such lien or encumbrance 
shall receive written notice of such refusal and 
an opportunity to be heard as to why such lien 
or encumbrance is not malicious. FAILED 

SB 1384 Virginia Retirement System; increased 
retirement allowance for judges. Increases by 
five percent the retirement allowance for 
judges for service earned on and after their 
fifty-fifth birthday. The bill provides that the 
increase applies only to judges who retire on or 
after July 1, 2019. FAILED 

HB 2510 Maximum number of judges in each 
judicial district. Increases from 11 to 12 the 
maximum number of authorized general district 
court judgeships in the nineteenth judicial 
district. This bill is a recommendation of the 
Committee on District Courts. FAILED 
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LONG TERM CARE 

HB 1674 Abuse and neglect of incapacitated 
adults; informed consent. Clarifies, for the 
purposes of the exemptions to abuse and 
neglect of incapacitated adults, that the 
informed consent or a declaration of the 
incapacitated person must have been given 
when such person was not incapacitated and 
that any wishes of the incapacitated person 
relied upon must have been made known when 
such person was not incapacitated. The bill 
provides that its provisions are declaratory of 
existing law. PASSED 

SB 1Z17 Nursing homes; truth in advertising for 
inspections, surveys, and 
investigations. Requires that if inspection, 
survey, or investigation data is used in an 
advertisement regarding nursing homes, the 
advertisement also include the following 
information: (i) the date on which the survey, 
inspection, or investigation was conducted; (ii) a 
statement that the facility is required to submit 
a plan of correction in response to any and all 
statements of deficiencies; (iii) if a finding or 
deficiency cited in a statement of deficiencies 
has been corrected, a statement that the 
finding or deficiency has been corrected and the 
date on which the finding or deficiency was 
corrected; and (iv) a statement that the 
advertisement publication is not authorized or 
endorsed by the Virginia Department of Health, 
the Centers for Medicare and Medicaid 
Services, the Office of the Inspector General, or 
any other governmental agency. The bill 
provides that failure to include this required 
information constitutes a violation of the 
Virginia Consumer Protection Act. The bill also 
requires that such information be in the same 
font, color, and size as the other text in the 
advertisement. This bill is identical to HB 2219. 
PASSED 

SB 1224 Protective services; adult abuse, 
neglect, and exploitation; multidisciplinary 
teams. Authorizes local departments of social 
services to foster, when practicable, the 
creation, maintenance, and coordination of 
hospital and community-based multidisciplinary 
teams focused on the abuse, neglect, and 
exploitation of adults 60 years of age or older or 
18 years of age or older who are physically or 
mentally incapacitated. The bill provides that 
such teams may: (i) assist the local department 
of social services in identifying abused, 
neglected, and exploited adults; (ii) coordinate 
medical, social, and legal services for abused, 
neglected, and exploited adults and their 
fami►ies; (iii) develop innovative programs for 
detection and prevention of the abuse, neglect, 
and exploitation of adults; (iv) promote 
community awareness and action to address 
adult abuse, neglect, and exploitation; and (v) 
disseminate information to the general public 
regarding the problem of adult abuse, neglect, 
and exploitation, strategies and methods for 
preventing such abuse, neglect, and 
exploitation and treatment options for abused, 
neglected, and exploited adults. The bill also 
allows the attorney for the Commonwealth in 
each jurisdiction to establish a multidisciplinary 
adult abuse, neglect, and exploitation response 
team to review cases of abuse, neglect, and 
exploitation of adults. Such multidisciplinary 
team may be established separately or in 
conjunction with any already existing 
multidisciplinary team. This bill is identical to 
HB 2560. PASSED 

SB 1409 Assisted living facilities; requirement 
for licensed administrator. Increases from one 
to two the number of times a licensed assisted 
living facility may operate under the supervision 
of an acting administrator during any two-year 
period. PASSED 
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SB 1410 Board of Social Services; regulations 
governing assisted living facilities; staffing 
during overnight hours. Directs the Board of 
Social Services to amend regulations governing 
staffing of assisted living facility units with 
residents who have serious cognitive 
impairment due to a primary psychiatric 
diagnosis of dementia and are unable to 
recognize danger or protect their own safety 
and welfare to require that the following 
number of direct care staff members be awake 
and on duty during overnight hours: (i) when 22 
or fewer residents are present, at least two 
direct care staff members; (ii) when 23 to 32 
residents are present, at least three direct care 
staff members; (iii) when 33 to 40 residents are 
present, at least four direct care staff members; 
and (iv) when more than 40 residents are 
present, at least four direct care staff members 
plus at least one additional direct care staff 
member for every 10 residents or portion 
thereof in excess of 40 residents. This bill is 
identical to HB 2521. PASSED 

HB 2521 Board of Social Services; regulations 
governing assisted living facilities; staffing 
during overnight hours.Directs the Board of 
Social Services to amend regulations governing 
staffing of assisted living facility units with 
residents who have serious cognitive 
impairment due to a primary psychiatric 
diagnosis of dementia and are unable to 
recognize danger or protect their own safety 
and welfare to require that the following 
number of direct care staff members be awake 
and on duty during overnight hours: (i) when 22 
or fewer residents are present, at least two 
direct care staff members; (ii) when 23 to 32 
residents are present, at least three direct care 
staff members; (iii) when 33 to 40 residents are 
present, at least four direct care staff members; 
and (iv) when more than 40 residents are 
present, at least four direct care staff members 
plus at least one additional direct care staff 
member for every 10 residents or portion 

thereof in excess of 40 residents. This bill is 
identical to SB 1410. PASSED 

LONG TERM CARE 

HB 2040 Background checks; persons providing 
care for elderly or disabled. Allows any person 
who provides or seeks to provide unsupervised 
care or assistance to an elderly or disabled 
person to request a national fingerprint criminal 
background check on himself at his cost. FAILED 

SB 1570 Adult protective services; central 
registry. Creates a central registry of founded 
complaints of adult abuse, neglect, and 
exploitation to be maintained by the State 
Department of Social Services. The bill 
establishes (i) investigation requirements for 
local departments of social services related to 
complaints of adult abuse, neglect, and 
exploitation; (ii) record retention and disclosure 
requirements for the Department and local 
departments; (iii) notice requirements related 
to findings by local departments and central 
registry entries; and (iv) an appeals process to 
contest the findings of a local department 
related to founded reports of adult abuse, 
neglect, or exploitation. FAILED 
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BUSINESS/COMMERCIAL LAW 

HB 2272 Limited liability companies; Protected 
Series Act. Provides for the creation by a limited 
liability company (LLC) of one or more 
protected series. The measure provides that 
each protected series may have different 
ownership, management structures, assets, and 
liabilities. Each protected series may function in 
a manner analogous to a separate legal entity 
within the LLC that established the protected 
series, which is referred to as the series LLC. The 
measure provides a process through which 
debts and obligations of one protected series 
are neither the debts nor obligations of any 
other protected series nor of the series LLC. 
Under the measure, a separate public filing is 
required to establish each protected series of a 
series LLC. The measure specifies rules for 
disregarding the internal liability shields that 
protect the assets of one protected series from 
the creditors of another. The measure provides 
that assets not properly associated with a 
protected series may be subject to the claims of 
creditors even if the internal shields among 
series remain intact. The measure is based on 
the Uniform Protected Series Act prepared by 
the National Conference of Commissioners on 
Uniform State Laws. The measure has a delayed 
effective date of July 1, 2020. PASSED 

HB 2478 Virginia Stock Corporation 
Act. Updates and modernizes the Virginia Stock 
Corporation Act (the Act) to conform to many 
provisions of the 2016 revision of the Model 
Business Corporation Act produced by the 
Corporate Laws Committee of the American Bar 
Association's Business Law Section. PASSED 

BUSINESS/COMMERCIAL LAW 

HB 2415 Business records electronically 
registered on a blockchain self-
authenticating. Creates a rebuttable 
presumption that a business record 
electronically registered on a blockchain is a 
self-authenticating document for certain facts. 
The bill provides that such presumption does 
not extend to the truthfulness, validity, or legal 
status of the contents of the fact or 
record. FAILED 

SB 1369 Virginia Public Procurement Act; 
statute of limitations on actions on 
construction contracts; statute of limitations 
on actions on performance bonds. Provides 
that no action may be brought by a public body 
on any construction contract, including 
construction management and design-build 
contracts, unless such action is brought within 
five years after substantial completion of the 
work on the project and that no action may be 
brought by a public body on a warranty or 
guarantee in such construction contract more 
than one year from the breach of that warranty, 
but in no event more than one year after the 
expiration of such warranty or guarantee. The 
bill also limits the time frame during which a 
public body, other than the Department of 
Transportation, may bring an action against a 
surety on a performance bond to within one 
year after substantial completion of the work 
on the project. Current law allows a public 
body, other than the Department of 
Transportation, to bring such an action within 
one year after (i) completion of the contract, 
including the expiration of all warranties and 
guarantees, or (ii) discovery of the defect or 
breach of warranty that gave rise to the action. 
FAILED 
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EMPLOYMENT LAW 

SB 1387 Covenants not to compete; low-wage 
employees; civil penalty. Prohibits an employer 
from entering into, enforcing, or threatening to 
enforce a covenant not to compete between 
the employer and a toes-wage employee. The 
employer is subject to a civil penalty of $10,000 
per violation. The bill defines "low-wage 
employee" as either (i) an employee, intern, 
student, apprentice, or trainee whose average 
weekly earnings are less than the average 
weekly wage of the Commonwealth or who is 
employed without pay or (ii) an independent 
contractor who is compensated for his services 
at an hourly rate that is less than the median 
hourly wage. PASSED 

EMPLOYMENT LAW 

H B 1687 Nonpayment of wages; private 
action. Provides that an employee has a private 
cause of action against an employer who fails to 
pay wages to recover the amount of wages due 
plus interest at eight percent annually from the 
date the wages were due. If the court finds that 
the employer knowingly failed to pay wages, 
the court shall award the employee reasonable 
attorney fees and other costs. If the court finds 
that the employer's failure to pay wages was 
willful and with intent to defraud the employee, 
the court shall also award the employee three 
times the amount of wages due. FAILED 

HB 1713 Employment; prohibited retaliatory 
action. Prohibits an employer from discharging, 
disciplining, threatening, discriminating against, 
penalizing, or taking other retaliatory action 
against an employee regarding the employee's 
compensation, terms, conditions, location, or 
privileges of employment because the 
employee (i) reports a violation or suspected 

violation of any federal or state law or 
regulation to a supervisor or to any 
governmental body or law-enforcement official; 
(ii) is requested by a governmental body or law-
enforcement official to participate in an 
investigation, hearing, or inquiry; (iii) refuses to 
engage in a criminal act that would subject the 
employee to criminal liability; (iv) refuses an 
employer's order to perform an action that the 
employee believes, which belief has an 
objective basis in fact, violates any federal or 
state law or regulation and the employee 
informs the employer that the order is being 
refused for that reason; or (v) provides 
information to or testifies before any 
governmental body orlaw-enforcement official 
conducting an investigation, hearing, or inquiry 
into any alleged violation by the employer of 
federal or state law or regulation. FAILED 

HB 1792 Employment; covenants not to 
compete; low-wage employees. Prohibits an 
employer from entering into a covenant not to 
compete with any of its low-wage employees. 
The measure declares that covenants not to 
compete entered into by an employer and a 
low-wage employee are contrary to public 
policy and are void and unenforceable. FAILED 

SB 998 Nondiscrimination in public 
employment. Prohibits discrimination in public 
employment on the basis of sexual orientation 
or gender identity, as defined in the bill. The bill 
also codifies for state and local government 
employment the current prohibitions on 
discrimination in employment on the basis of 
race, color, religion, national origin, sex, 
pregnancy, childbirth or related medical 
conditions, age, marital status, disability, or 
status as a veteran. FAILED 

SB 1059 Wage or salary history inquiries 
prohibited; civil penalty. Prohibits a 
prospective employer from (i) requiring as a 
condition of employment that a prospective 
employee provide or disclose the prospective 
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employee's wage or salary history or (ii) 
attempting to obtain the wage or salary history 
of a prospective employee from the prospective 
employee's current or former 
employers. FAILED 

HB 1859 Virginia Human Rights Act; pregnancy, 
childbirth, or related medical conditions; 
causes of action. Provides that no employer 
shall discharge any employee on the basis of 
pregnancy, childbirth, or related medical 
conditions, including lactation. FAILED 

SB 1199 Public employment; inquiries by state 
agencies and localities regarding criminal 
convictions, charges, and arrests. Prohibits 
state agencies from including on any 
employment application a question inquiring 
whether the applicant has ever been arrested 
or charged with any crime. The bill prohibits 
state agencies from asking an applicant if he has 
ever been convicted of any crime unless the 
inquiry takes place after the applicant has 
received a conditional offer of employment, 
which offer may be withdrawn if the applicant 
has a conviction record that directly relates to 
the duties and responsibilities of the position. 
FAILED SENATE, 24-16 

HB 2001 Payment of wages. Removes the 
exemptions that exclude newsboys, shoe-shine 
boys, ushers, doormen, concession attendants, 
and theater cashiers from coverage under the 
Virginia Minimum Wage Act (the Act). The 
measure limits the Act's exemption for 
babysitters to those not employed more than 
10 hours per week. The measure eliminates the 
Act's exemption for persons employed by an 
employer that does not have four or more 
employees. FAILED 

HB 2120 Paid family and medical leave 
program. Requires the Virginia Employment 
Commission to establish and administer a paid 
family and medical leave program with benefits 
beginning January 1, 2022. Under the program, 

benefits are paid to eligible employees for 
family and medical leave. FAILED 

HB 2261 Paid medical and family leave for 
employees; civil penalties. Requires employers 
with 15 or more employees to provide to each 
employee paid medical and family leave at a 
rate of 0.46 hours per 40 hours worked, up to 
24 hours in any 12-month period. FAILED 

HB 2349 Nonpayment of wages; 
investigations. Authorizes the Commissioner of 
Labor and Industry, if he acquires information 
during an investigation of a complaint of an 
employer's failure or refusal to pay wages that 
creates a reasonable belief that other 
employees of the same employer may not have 
been paid wages, to investigate whether the 
employer has failed or refused to make a 
required payment of wages to other employees. 
FAILED 

HB 2363 Nonpayment of wages; discriminatory 
actions prohibited. Prohibits an employer from 
discharging or otherwise discriminating against 
an employee because such employee has filed 
any complaint or instituted or caused to be 
instituted any proceeding related to the failure 
to pay wages, or has testified or is about to 
testify in any such proceeding. FAILED 

HB 2393 Child labor; tobacco farms; civil 
penalty. Prohibits any person from employing a 
child under the age of 18 to work in direct 
contact with tobacco plants or dried tobacco 
leaves unless (i) the owner of the farm or other 
location at which such work is conducted is the 
child's parent, grandparent, or legal guardian or 
(ii) the child's parent or legal guardian has 
consented in writing to such employment. 
FAILED 

SB 1423 Confidentiality, nondisparagement, or 
nondisclosure provisions; communication with 
law-enforcement agencies. Prohibits the use of 
provisions in contracts, written agreements, or 
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settlement agreements resolving litigation 
pertaining to the employment of an employee 
in the Commonwealth, whether labeled as 
confidentiality, nondisparagement, or 
nondisclosure provisions, that restrict or deter 
consumers or employees from communicating 
or cooperating with a federal, state, or local 
law-enforcement agency. FAILED SENATE 
COURTS, 7-7 

HB 2496 Virginia Human Rights Act; creation of 
cause of action for discrimination based on 
race, color, religion, national origin, sex, 
pregnancy, childbirth or related medical 
conditions, or age. Creates a cause of action 
against any employer employing more than five 
but fewer than 15 persons who engages in an 
unlawful discriminatory act against any 
employee on the basis of race, color, religion, 
national origin, sex, pregnancy, childbirth or 
related medical conditions, including lactation. 
FAILED 

HB 2524 Nonpayment of wages; private 
action. Provides that an employee has a private 
cause of action against an employer who fails to 
pay wages. The measure provides that if the 
court finds that the employer knowingly failed 
to pay the wages, it shall also award the 
employee reasonable attorney fees and other 
costs. FAILED 

HB 2736 Local employee grievance 
procedure. Provides that qualifying grievances 
by local government employees shall advance 
to a final step as agreed upon by the aggrieved 
and the local government; however, if an 
agreement cannot be reached on whether to 
use a panel hearing or hearing officer, a three-
person panel shall be used. FAILED 

42 

Page 122 of 424



CONSUMER LAW 

HB 1660 Landlord and tenant; renter's 
insurance; disclaimer. Provides that if a rental 
agreement does not require the tenant to 
obtain renter's insurance, the landlord must 
provide a written notice to the tenant, prior to 
the execution of the rental agreement, stating 
that (i) the landlord is not responsible for the 
tenant's personal property, (ii}the landlord's 
insurance coverages do not cover the tenant's 
personal property, and (iii) if the tenant wishes 
to protect his personal property, he should 
obtain renter's insurance. PASSED 

HB 1898 Virginia Residential Landlord and 
Tenant Act; tenant's right of 
redemption. Extends the amount of time that a 
tenant may have an unlawful detainer 
dismissed to two days before a writ of eviction 
is delivered to be executed if the tenant pays all 
amounts claimed on the summons in unlawful 
detainer to the landlord, the landlord's 
attorney, or the court. PASSED 

HB 1923 Virginia Residential Landlord and 
Tenant Act; noncompliance with rental 
agreement; tenant's right to reasonable 
attorney fees. Provides that a tenant is entitled 
to reasonable attorney fees when a tenant 
successfully raises as a defense the landlord's 
noncompliance with the rental agreement and 
the court enters judgment in favor of the 
tenant. PASSED 

HB 2007 Eviction; writs of possession and 
eviction. Changes the terminology from writ of 
possession to writ of eviction for the writ 
executed by a sheriff to recover real property 
pursuant to an order of possession. The bill 
specifies that an order of possession remains 
effective for 180 days after being granted by the 
court and clarifies that any writ of eviction not 
executed within 30 days of its issuance shall be 

vacated as a matter of law, and no further 
action shall be taken by the clerk. As 
introduced, this bill is a recommendation of the 
Virginia Housing Commission and is identical 
to SB 1448. PASSED 

HB 2054 Virginia Residential Landlord and 
Tenant Act; rental agreement; provisions made 
applicable by operation of law. Requires a 
landlord to offer the tenant a written rental 
agreement containing the terms governing the 
rental of the dwelling unit and setting forth the 
terms and conditions of the landlord tenant 
relationship. The bill provides that in the event 
a written rental agreement is not offered by the 
landlord, a rental tenancy shall be deemed to 
exist by operation of law and establishes the 
terms and conditions of that tenancy. This bill is 
a recommendation of the Virginia Housing 
Commission. This bill is identical to SB 1676. 
PASSED 

HB 2174 Motor vehicle dealers and 
manufacturers. Provides that if a motor vehicle 
manufacturer or factory branch discontinues, 
sells, or transfers its right to manufacture a line-
make of motor vehicles, and the acquiring 
manufacturer or factory branch does not honor 
an existing franchise agreement with motor 
vehicle dealers in Virginia, such discontinuation, 
sale, or transfer shall constitute a termination 
of the franchise and such motor vehicle dealers 
shall be entitled to compensation pursuant to 
Virginia law. PASSED 

HB 2218 Virginia Consumer Protection Act; 
prohibited practices; unlawful practice of an 
occupation or profession. Makes the unlawful 
and unlicensed practice of contracting, real 
estate brokering, or real estate sales, in 
connection with a consumer transaction, 
unlawful under the Virginia Consumer 
Protection Act. PASSED 

HB 2304 Landlord and tenant; renter's 
insurance obtained by landlord on behalf of 
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tenants; notice of waiver of subrogation 
provisions. Requires a landlord that has 
obtained renter's insurance coverage on behalf 
of his tenants to include, as part of the 
summary of the insurance policy or certificate 
evidencing the coverage as currently required 
by law, a statement regarding whether the 
insurance policy contains a waiver of 
subrogation provision. The bill provides that any 
failure of the landlord to provide such summary 
or certificate, or to make available a copy of the 
insurance policy, shall not affect the validity of 
the rental agreement. PASSED 

SB 1445 Virginia Residential Landlord and 
Tenant Act; tenant's right of 
redemption. Extends the amount of time that a 
tenant may have an unlawful detainer 
dismissed to two days before a writ of eviction 
is delivered to be executed if the tenant pays all 
amounts claimed on the summons in unlawful 
detainer to the landlord, the landlord's 
attorney, or the court. PASSED 

SB 1448 Eviction; writs of possession and 
eviction. Changes the terminology from writ of 
possession to writ of eviction for the writ 
executed by a sheriff to recover real property 
pursuant to an order of possession. The bill 
specifies that an order of possession remains 
effective for 180 days after being granted by the 
court and clarifies that any writ of eviction not 
executed within 30 days of its issuance shall be 
vacated as a matter of law, and no further 
action shall be taken by the clerk. As 
introduced, this bill is a recommendation of the 
Virginia Housing Commission and is identical 
to HB 2007. PASSED 

SB 1450 Eviction Diversion Pilot 
Program. Establishes the Eviction Diversion 
Pilot Program (the Program), consisting of 
specialized dockets within the existing structure 
of the general district courts for the cities of 
Danville, Hampton, Petersburg, and 
Richmond. PASSED 

C~I~Ii~~1I►~iT~3~~~~1 

HB 1647 Virginia Fair Housing Law; unlawful 
discriminatory housing practices. Prohibits any 
locality, its employees, or its appointed 
commissions from discriminating (i) in the 
application of local land use ordinances or 
guidelines; (ii) in the permitting of housing 
developments on the basis of race, color, 
religion, national origin, sex, elderliness, familial 
status, or handicap; or (iii) in the permitting of 
housing developments because the housing 
development contains or is expected to contain 
affordable housing units occupied or intended 
for occupancy by families or individuals with 
incomes at or below 80 percent of the median 
income of the area where the housing 
development is located or is proposed to be 
located. FAILED 

HB 1780 Salvage vehicles. Removes the 
requirement that a vehicle be late model in 
order to meet the definition of salvage vehicle 
due to having been (i) acquired by an insurance 
company as part of the claims process or (ii) 
damaged to the extent that its estimated cost 
of repair would exceed its value before the 
damage minus the salvage value. FAILED 

HB 1860 Virginia Residential Landlord and 
Tenant Act; nonpayment of rent; written 
notice of termination; time period. Changes 
from five to 14 days the period within which a 
tenant is required to pay rent after written 
notice of termination of the rental agreement is 
served by the landlord on the tenant. FAILED 

HB 2196 Debt settlement services; civil 
penalties. Establishes procedures and 
requirements for the licensure by the State 
Corporation Commission of agencies providing 
debt settlement services. The measure defines 
debt settlement services as any action or 
negotiation initiated or taken by or on behalf of 
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any consumer with any creditor of the 
consumer for the purpose of obtaining debt 
forgiveness of a portion of the credit extended 
by the creditor to the consumer or reduction of 
payments, charges, or fees payable by the 
consumer. FAILED 

SB 1266 Open-end credit plans; 
penalty. Requires that any person engaged in 
the business of extending credit under an open-
end credit plan under which interest is charged 
at an annual rate that exceeds 36 percent 
obtain a license to do so from the State 
Corporation Commission. FAILED 

SB 1364 Salvage vehicles. Removes the 
requirement that a vehicle be late model in 
order to meet the definition of salvage vehicle 
due to having been (i) acquired by an insurance 
company as part of the claims process or (ii) 
damaged to the extent that its estimated cost 
of repair would exceed its value before the 
damage minus the salvage value. FAILED 

SB 1438 Virginia Residential Landlord and 
Tenant Act. Provides that when a landlord as 
plaintiff requests that an initial hearing on a 
summons for unlawful detainer be set on a date 
later than 21 days from the filing of such 
summons, the initial hearing shall not be set on 
a date later than 30 days after the date of the 
filing. The bill further provides that an order of 
possession for the premises in an unlawful 
detainer action shall not be entered unless the 
landlord or the landlord's attorney or agent has 
presented a copy of a proper termination notice 
that the court admits into evidence. FAILED 

HB 2677 Virginia Fair Housing Law; unlawful 
discriminatory housing practices; sexual 
orientation and gender identity. Adds 
discrimination on the basis of an individual's 
sexual orientation or gender identity as an 
unlawful housing practice. The bill defines 
sexual orientation and gender identity. FAILED 

HB 2728 Virginia Residential Property 
Disclosure Act; required disclosures for buyer 
to beware; impounding structures or 
dams. Adds an additional required disclosure 
statement for the buyer to beware in regards to 
the condition or regulatory status of an 
impounding structure or dam either on the 
property or under the ownership of the 
homeowners association to which the owner of 
the property is required to join. FAILED 
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PRODUCT LIABILITY 

HB2143 Air bags; manufacture, importation, 
sale, etc., of counterfeit or nonfunctional air 
bag prohibited; penalty. Provides that a person 
is guilty of a Class 1 misdemeanor if he 
knowingly manufactures, imports, sells, installs, 
or reinstalls a counterfeit air bag or 
nonfunctional air bag, or any device that is 
intended to conceal a counterfeit air bag or 
nonfunctional air bag, in a motor vehicle. The 
bill provides an exemption for the sale, 
installation, reinstallation, or replacement of a 
motor vehicle air bag on a vehicle solely used 
for police work. The bill also provides that any 
sale, installation, reinstallation, or replacement 
of a motor vehicle air bag with a counterfeit, 
nonfunctional, or otherwise unlawful air bag 
shall not be construed as a superseding cause 
that limits the liability of any party in any civil 
action. PASSED 

PRODUCT LIABILITY 

HB 2394 Product safety; flame retardants; 
regulations; fund; civil penalty. Prohibits the 
manufacture or sale in the Commonwealth, 
beginning July 1, 2020, of upholstered furniture 
intended for residential use or any product that 
is intended to come into close contact with a 
person younger than 12 years of age if such 
upholstered furniture or product contains any 
flame-retardant chemical listed in the bill. The 
bill requires the manufacturer of any prohibited 
product to notify sellers of the prohibition by 
March 31, 2020, and requires a manufacturerto 
recall by that date any products that it has sold 
in violation of the prohibition. FAILED 
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���o�t�n�t� �onesǣ �eall� an ���o�t�n�t�ǫ 

C���sto��e� �Ǥ �o�lo�s�� 

ent�� �o��e �e��na�    �e�te�be� ͸ǡ ʹͲͳͻ 

 
�

�n �a� ʹͲͳͺǡ 
o�e�no� �o�t�a� �es��nate� ʹͳʹ ǲ���o�t�n�t� �onesǳ �n t�e Co��on�ealt� of 
�����n�aǤ �o�e of t�ese �es��nate� a�easǡ ����� a�e �e����e� to be lo�Ǧ�n�o�e �o���n�t�es o� 
�ens�s t�a�ts a��a�ent to s��� �o���n�t�esǡ a�e lo�ate� �n �oano�eǡ �la��sb���ǡ �an��lleǡ an� e�en 
t�e C�t� of �����on�Ǥ T�e �o�� on t�e st�eet �s t�at ���o�t�n�t� �ones a�e ���e fo� �n�est�entǡ b�t 
�s t�at �eal�t�ǫ 

Cl�ents �a� ��s�t �o�� off��e as��n� �o� o��o�t�n�t� �ones �o�� an� ��et�e� t�e� �an benef�t 
f�o� a �a��el of ��o�e�t� o� a b�s�ness t�e� o�n be�n� lo�ate� �n an ���o�t�n�t� �onesǤ �s �e 
��s��ss belo�ǡ t�e ans�e� to t�ese ��est�ons �s ne�e� s���leǡ b�t �f �o�� �l�ent ��al�f�esǡ t�e 
benef�ts �an be �an�so�eǤ 

A. Introduction  

T�e Ta� C�ts an� 
obs ��t �a�e ��an�es to t�e �nte�nal �e�en�e Co�e t�at ��o���e ta� benef�ts 
to �n�esto�s �n ��al�f�e� ���o�t�n�t� �ones ȋ���sȌǤ �n�est�ents �n ���s �a� allo� �n�esto�s toǣ 

• Te��o�a��l� �efe� �e�o�n�t�on of �a��tal �a�ns t�at a�e �e�n�este� �n a ��al�f�e� ���o�t�n�t� 
	�n� ȋ��	ȌǤ 

• �e���e t�e a�o�nt of �e�o�n��e� �efe��e� �a��tal �a�ns b� an �n��ease �n bas�sǤ 

• ��e��t f�o� ta�at�on an� a���e��at�on �n t�e�� ��	 �n�est�ent �f t�e� �eet �e�ta�n 
�e����e�entsǤ 

T�e �nt�o���t�on of t�e o��o�t�n�t� �one ��les �a�se� not��n� b�t �onf�s�onǤ T��o���o�t ʹͲͳͺ an� 
ea�l� ʹͲͳͻ �n�esto�s la��el� sat on t�e s��el�nes �a�t�n� fo� a���t�onal �e��lat�ons an� ����an�e 
f�o� t�e T�eas��� �e�a�t�entǤ 

To �ateǡ t�e T�eas��� �e�a�t�ent an� t�e ��� �a�e �ss�e� t�e follo��n� ��o�ose� T�eas��� 
�e��lat�ons an� ����an�e on t�e ��� ��o��a� �e����e�entsǣ 

• ��o�ose� T�eas��� �e��lat�ons �ss�e� ��tobe� ͳͻǡ ʹͲͳͺ ȋʹͲͳͺ �e��lat�onsȌ  

• ��o�ose� T�eas��� �e��lat�ons �ss�e� ����l ͳ͹ǡ ʹͲͳͻ ȋʹͲͳͻ �e��lat�onsȌ  

• �e�en�e ��l�n� ʹͲͳͺǦʹͻ 
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T�e ��o�ose� �e��lat�ons �la��f� �an� b�t not all �e����e�ents of t�e ��� ��o��a�Ǥ T�e T�eas��� 
�e�a�t�ent �as �e��este� �o��ents on �e�ta�n as�e�ts of t�e ��o�ose� �e��lat�ons an� �a� �ss�e 
a���t�onal �e��lat�ons �n t�e f�t��e ��o����n� f��t�e� �la��f��at�onǤ 

T�e ��o�ose� �e��lat�ons a�e e�tens��e an� �o��le�Ǥ 

B. Qualified Opportunity Zones 

	��stǡ �t �s ���o�tant to �ete���ne ��e�e t�e ���s a�eǤ ���s �an be lo�Ǧ�n�o�e �o���n�t�es t�at 
a�eǣ  

• ��ent�f�e� an� ��o�ose� b� t�e ���ef e�e��t��e off��e�s of t�e f�ft� states an� ot�e� �� 
�ossess�ons ȋ��st���t of Col��b�a an� �� te���to��esȌǤ  

• �es��nate� b� t�e �e��eta�� of t�e T�eas��� ȋ�e��eta��ȌǤ  

T�e ����ose of �es��nat�n� a ��� �s to s��� e�ono��� �e�elo��ent an� �ob ��eat�on b� 
en�o��a��n� ne� lon�Ǧte�� �n�est�ent �n t�ese lo�Ǧ�n�o�e �o���n�t�esǤ 

1. QOZ Designation Process 

� ��� �s a �o��lat�on �ens�s t�a�t t�at �sǣ 

• � lo�Ǧ�n�o�e �o���n�t�Ǥ  

• �o��nate� as a ��� b� a state̵s �o�e�no� o� a te���to��̵s ���ef e�e��t��e off��e�Ǥ 

• Ce�t�f�e� an� �es��nate� b� t�e �e��eta�� as a ��� ��t��n t�e �ons��e�at�on �e��o�Ǥ  

���s �a�e been ��ent�f�e� �n all ͷͲ statesǡ t�e ��st���t of Col��b�aǡ an� f��e �� �ossess�onsǤ � �a� 
of ���s �n �����n�a �s atta��e�Ǥ  

C. Qualified Opportunity Funds 

To ��al�f� fo� t�e ta� benef�ts ��o���e� b� t�e ��� ��o��a�ǡ an �n�esto� ��st �n�est �a��tal �a�ns �n 
a ��	Ǥ � ��	 �s an �n�est�ent �e���le t�at �sǣ 

• 	o��e� �n a �� stateǡ t�e ��st���t of Col��b�aǡ o� a �� �ossess�onǤ � ��	 t�at �s fo��e� �n a 
�� �ossess�on ��st onl� �n�est �n t�at �ossess�onǤ 

• Ta�e� e�t�e� as a �o��o�at�on o� a �a�tne�s��� fo� fe�e�al �n�o�e ta� ����osesǤ 

• ���an��e� fo� t�e ����ose of �n�est�n� �n ��al�f�e� ���o�t�n�t� �one ��o�e�t� ȋ��� 
��o�e�t�ȌǤ  

T�e �n�est�ent �n a ��	 ��st be an e���t� �n�est�entǤ T�e �n�est�ent �annot be a �ebt 
�nst���entǤ T�e ʹͲͳͻ �e��lat�ons �la��f� t�at an �n�esto� �a� �n�est �as� o� ot�e� ��o�e�t� �n a 
��	Ǥ 
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1. 90% Asset Test 

� ��	 ��st also �ol� at least ͻͲΨ of �ts assets �n ���Ǥ T�e ��	̵s ��o�e�t� �ol��n�s a�e �ete���ne� 
b� t�e a�e�a�e of t�e �e��enta�e of ��� ��o�e�t� �el� b� t�e ��	ǡ as �eas��e� on t�e last �a� of 
bot�ǣ 

• T�e f��st s��Ǧ�ont� �e��o� of t�e ta�able �ea� of t�e f�n�Ǥ 

• T�e ta�able �ea� of t�e f�n�Ǥ   

T�e ��o�ose� �e��lat�ons ��o���e a s�e��al ��le t�at allo�s a ��	 to ��oose to be�o�e a ��	 �n a 
�ont� ot�e� t�an t�e f��st �ont� of t�e ta�able �ea�Ǥ �o�e�e�ǡ �e�a��less of ��en an ent�t� 
be�o�es a ��	ǡ t�e last �a� of t�e ta�able �ea� �s a test�n� �ateǤ T�e�efo�eǡ �f an ent�t� be�o�es a 
��	 �n t�e se�ent� o� late� �ont� of a ͳʹǦ�ont� ta�able �ea�ǡ t�e ͻͲΨ test �s a��l�e� on t�e ��	̵s 
assets on onl� t�e last �a� of t�e ta�able �ea�Ǥ T�e ʹͲͳͻ �e��lat�ons �n�l��e t�e follo��n� ��les fo� 
t�e ͻͲΨ asset testǣ 

• To ��o���e �el�ef to a ��	 t�at �e�e��es an �n�est�ent s�o�tl� befo�e a test �ateǡ t�e ��	 
�a� a��l� t�e ͻͲΨ asset test ��t�o�t ta��n� �nto a��o�nt an� �n�est�ent �e�e��e� �n t�e 
��e�e��n� s�� �ont�s ��o���e� t�ose �n�est�ents a�e �el� �nǣ 

o �as�Ǣ 

o �as� e����alentsǢ o� 

o �ebt �nst���ents ��t� a te�� of ͳͺ �ont�s o� lessǤ 

• �ale ��o�ee�s f�o� t�e ��st��b�t�onǡ saleǡ o� ��s�os�t�on of t�e ��	̵s assets ��ll �o�nt as 
��� ��o�e�t� fo� ����oses of t�e ͻͲΨ asset test ��o���e�ǣ 

o t�e� a�e �e�n�este� �n ot�e� ��� ��o�e�t� ��t��n ͳʹ �ont�s of t�e ��st��b�t�onǡ 
saleǡ o� ��s�os�t�onǡ s�b�e�t to e�tens�on fo� �o�e�n�entǦ�elate� �ela�sǢ an� 

o befo�e �e�n�est�ent t�e� a�e �ont�n�o�sl� �el� �n �as�ǡ �as� e����alentsǡ o� �ebt 
�nst���ents ��t� a te�� of ͳͺ �ont�s o� lessǤ 

2. Valuation Method for 90% Asset Test 

	o� ����oses of t�e ͻͲΨ asset testǡ t�e ��o�ose� �e��lat�ons allo� t�e ��	 to �se e�t�e�ǣ 

• T�e asset �al�es �e�o�te� on t�e ��	̵s a��l��able f�nan��al state�ent fo� t�e ta�able �ea�Ǥ  

• T�e ��	̵s �ost bas�s fo� o�ne� assets an� ��esent �al�es of lease �a��ents fo� lease� 
assetsǤ 

� ta��a�e�̵s a��l��able f�nan��al state�ent �s �ene�all� a f�nan��al state�ent ��e�a�e� �n�e� �� 
�ene�all� a��e�te� a��o�nt�n� ���n���les ȋ
���Ȍ t�at e�t�e�ǣ 

• �s �e����e� to be f�le� ��t� t�e ��CǤ 
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• �s �e����e� to be ��o���e� to t�e fe�e�al �o�e�n�ent o� an� of �ts a�en��es ȋot�e� t�an t�e 
���ȌǤ 

• T�e ta��a�e� �easonabl� ant����ates ��ll be ���e�tl� �el�e� on fo� t�e ����oses fo� ����� �t 
�as ���en an� �sǣ 

o ���en to ��e��to�s fo� ����oses of �a��n� len��n� �e��s�onsǢ 

o ���en to e���t� �ol�e�s fo� ����oses of e�al�at�n� t�e�� �n�est�ent �n t�e ta��a�e�Ǣ 
o�  

o ��o���e� fo� ot�e� s�bstant�al nonǦta� ����osesǤ 

3. Certification as a Qualified Opportunity Fund 

�n� ta��a�e� t�at �s a �o��o�at�on o� a �a�tne�s��� fo� fe�e�al �n�o�e ta� ����oses �a� selfǦ�e�t�f� 
as a ��	 �s�n� 	o�� ͺͻͻ͸ ȋ����� �s not �et �n f�nal fo�� as of 
�l� ʹͲͳͻȌǡ ����� t�e ��	 atta��es to 
�ts ann�al ta� �et��nǤ  

� �a�n �efe��al ele�t�on �s not effe�t��e fo� an �n�est�ent t�at �s �a�e befo�e an el���ble ent�t� 
�e�t�f�es as a ��	Ǥ 

4. Qualified Opportunity Zone Property 

	o� ��	 �n�esto�s to �e�e��e t�e �nten�e� ta� benef�tsǡ a ��	 ��st be o��an��e� to �n�est �n ��� 
��o�e�t�Ǥ ��� ��o�e�t� �n�l��es t�e follo��n� t��ee t��es of ��o�e�t�ǣ 

• ��� �to��Ǥ 

• ��� �a�tne�s��� �nte�estsǤ 

• ��� ��s�ness ��o�e�t�Ǥ 

a. QOZ Stock 

�f an ent�t� �s �lass�f�e� as a �o��o�at�on fo� fe�e�al �n�o�e ta� ����osesǡ t�en an e���t� �nte�est 
ȋsto��Ȍ �n t�e ent�t� ��al�f�es as ��� sto�� ȋ��� �to��Ȍ �fǣ 

• T�e sto�� �s a�����e� b� a ��	 afte� �e�e�be� ͵ͳǡ ʹͲͳ͹ǡ at �ts o����nal �ss�e f�o� t�e 
�o��o�at�on solel� �n e���an�e fo� �as�Ǥ 

• �s of t�e t��e t�e sto�� �s �ss�e�ǡ t�e �o��o�at�on �s a ��� ��s�ness ȋo�ǡ �n t�e �ase of a ne� 
�o��o�at�onǡ �s be�n� o��an��e� fo� ����oses of be�n� a ��� ��s�nessȌǤ 

• ����n� s�bstant�all� all t�e ��	̵s �ol��n� �e��o� fo� t�e sto��ǡ t�e �o��o�at�on �s a ��� 
��s�nessǤ T�e ʹͲͳͻ �e��lat�ons �ef�ne ̶s�bstant�all� all̶ fo� t��s ����ose as at least ͻͲΨǤ 

b. QOZ Partnership Interests 

�f an ent�t� �s �lass�f�e� as a �a�tne�s��� fo� fe�e�al �n�o�e ta� ����osesǡ t�en an e���t� �nte�est �n 
t�e ent�t� ��al�f�es as a ��� �a�tne�s��� �nte�est ȋ��� �a�tne�s��� �nte�estȌ �fǣ 
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• T�e �a�tne�s��� �nte�est �s a�����e� b� a ��	 afte� �e�e�be� ͵ͳǡ ʹͲͳ͹ f�o� t�e ent�t� 
solel� �n e���an�e fo� �as�Ǥ 

• �s of t�e t��e t�e �nte�est �s �ss�e�ǡ t�e ent�t� �s a ��� ��s�ness ȋo�ǡ �n t�e �ase of a ne� 
ent�t�ǡ �s be�n� o��an��e� fo� ����oses of be�n� a ��� ��s�nessȌǤ  

• ����n� s�bstant�all� all t�e ��	̵s �ol��n� �e��o� fo� t�e �nte�estǡ t�e ent�t� �s a ��� 
��s�nessǤ T�e ʹͲͳͻ �e��lat�ons �ef�ne ̶s�bstant�all� all̶ fo� t��s ����ose as at least ͻͲΨǤ 

c. QOZ Business Property 

Tan��ble ��o�e�t� �se� �n a t�a�e o� b�s�ness of a ��	 o� ��� ��s�ness ��al�f�es as ��� b�s�ness 
��o�e�t� ȋ��� ��s�ness ��o�e�t�Ȍ �fǣ 

• T�e tan��ble ��o�e�t� �as a�����e� b� t�e ��	 o� ��� ��s�ness b� �����ase o� lease afte� 
�e�e�be� ͵ͳǡ ʹͲͳ͹  

• ����n� at least ͻͲΨ of t�e ��	̵s o� ��� ��s�ness̵s �ol��n� �e��o� o� lease te�� fo� t�e 
tan��ble ��o�e�t�ǡ at least ͹ͲΨ of t�e �se of t�e tan��ble ��o�e�t� �as �n a ���Ǥ  

• 	o� �����ase� tan��ble ��o�e�t�ǡ �t �as �����ase� f�o� an �n�elate� �a�t� ȋ�n�elate� 
�a�t�es �eans �a��n� no �o�e t�an ʹͲΨ �o��on o�ne�s���Ȍ an� e�t�e�ǣ 

o t�e o����nal �se of t�e tan��ble ��o�e�t� �n t�e ��� �o��en�es ��t� t�e ��	 o� ��� 
��s�nessǢ o� 

o t�e ��	 o� ��� ��s�ness s�bstant�all� ����o�es t�e tan��ble ��o�e�t�Ǥ 

A. Original Use Requirement 

T�e �e�en�e ��l�n� a���esses t�e o����nal �se �e����e�ent fo� t�o t��es of tan��ble 
��o�e�t�ǡ lan� an� e��st�n� b��l��n�sǤ T�e ��les a�e as follo�sǣ 

• Land. T�e �e�en�e ��l�n� states t�atǡ ���en t�e �e��anen�e of lan�ǡ �ts o����nal �se �an 
ne�e� �o��en�e ��t� a ��	 o� ��� ��s�nessǡ so t�e o����nal �se �e����e�ent �oes not 
a��l� to t�e lan� on ����� a b��l��n� �s lo�ate�Ǥ  

• Buildings. T�e o����nal �se of an e��st�n� b��l��n� lo�ate� on lan� also �oes not �o��en�e 
��t� t�e ��	 o� ��� ��s�nessǤ T�e� �nstea� ��st s�bstant�all� ����o�e t�e b��l��n� fo� t�e 
b��l��n� to ��al�f� as ��� ��o�e�t�Ǥ 	o� ����oses of �ete���n�n� ��et�e� o� not t�e 
b��l��n� �s s�bstant�all� ����o�e�ǣ  

o t�e lan�̵s a���ste� bas�s �s not �n�l��e� �n a b��l��n�̵s a���ste� bas�sǢ an� 

o t�e lan� on ����� a s�bstant�all� ����o�e� b��l��n� �s lo�ate� �oes not �tself nee� 
to be se�a�atel� s�bstant�all� ����o�e� fo� t�e b��l��n� to ��al�f� as ��� ��o�e�t�Ǥ  
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B. Substantial Improvement Requirement 

Tan��ble ��o�e�t� �s t�eate� as s�bstant�all� ����o�e� b� t�e ��	 onl� �fǡ ����n� an� ͵ͲǦ�ont� 
�e��o� be��nn�n� afte� t�e a����s�t�on �ate of t�e ��o�e�t�ǡ t�e ��	 a��s to t�e bas�s of t�e 
��o�e�t� an a�o�nt e��al to �o�e t�an t�e a���ste� bas�s of t�e ��o�e�t� at t�e be��nn�n� of t�e 
͵ͲǦ�ont� �e��o�Ǥ T�e ��o�ose� �e��lat�ons ��o���e a s�e��al ��le fo� b��l��n�s lo�ate� on lan� 
��oll� ��t��n a ��� t�at onl� �e����es t�e s�bstant�al ����o�e�ent to t�e b��l��n� an� �oes not 
�e����e t�e ��	 to se�a�atel� s�bstant�all� ����o�e t�e lan� on ����� t�e b��l��n� �s lo�ate�Ǥ  

5. QOZ Business 

�n ent�t� t�at �ss�es sto�� o� �a�tne�s��� �nte�ests to a ��	 ��st ��al�f� as a ��� ��s�ness fo� 
�n�esto�s to �e�e��e t�e �nten�e� ta� benef�tsǤ � t�a�e o� b�s�ness �s a ��� ��s�ness �fǣ 

• ��bstant�all� all t�e tan��ble ��o�e�t� o�ne� o� lease� b� t�e t�a�e o� b�s�ness �s ��� 
��s�ness ��o�e�t�Ǥ T�e ��o�ose� �e��lat�ons �ef�ne s�bstant�all� all �n t��s �onte�t as at 
least ͹ͲΨǤ  

• 	o� ea�� ta�able �ea�ǡ at least ͷͲΨ of �ts ��oss �n�o�e �s �e���e� f�o� t�e a�t��e �on���t of 
a t�a�e o� b�s�ness �n t�e ���Ǥ T�e ʹͲͳͻ �e��lat�onsǣ 

o �ef�ne a t�a�e o� b�s�ness fo� ����oses of t�e ��� ��o��a� as a t�a�e o� b�s�ness 
��t��n t�e �ean�n� of Co�e �e�t�on ͳ͸ʹǢ 

o ��o���e t�at t�e o�ne�s��� an� o�e�at�on ȋ�n�l���n� leas�n�ǡ ��o���e� t�e lease �s 
not a t���leǦnet leaseȌ of �eal ��o�e�t� ��al�f�es as t�e a�t��e �on���t of a t�a�e o� 
b�s�nessǢ an� 

o set o�t t��ee safe �a�bo�s an� a fa�ts an� ������stan�es test fo� �ete���n�n� 
��et�e� t�e ͷͲΨ ��oss �n�o�e test �s sat�sf�e�Ǥ 

• � s�bstant�al �o�t�on of �ts �ntan��ble ��o�e�t� �s �se� �n t�e a�t��e �on���t of a t�a�e o� 
b�s�ness �n t�e ���Ǥ T�e ʹͲͳͻ �e��lat�ons �ef�ne ̶s�bstant�all� all̶ �n t��s �onte�t as at 
least ͶͲΨǤ  

• �n ea�� ta�able �ea�ǡ less t�an ͷΨ of t�e a�e�a�e a���e�ate �na���ste� bases of �ts ��o�e�t� 
�s att��b�table to non��al�f�e� f�nan��al ��o�e�t�ǡ s�b�e�t to a �o���n� �a��tal safe �a�bo�Ǥ 
�on��al�f�e� f�nan��al ��o�e�t� �s �ef�ne� asǣ 

o �ebtǢ 

o sto��Ǣ 

o �a�tne�s��� �nte�estsǢ 

o o�t�onsǢ an� 

o ot�e� s���la� ��o�e�t�Ǥ 
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• �t �s not a ̶s�n b�s�nessǡ̶ �ef�ne� as aǣ 

o ����ate o� �o��e���al �olf �o��seǢ 

o �o�nt�� �l�bǢ 

o �assa�e �a�lo�Ǣ 

o �ot t�b fa��l�t�Ǣ 

o s�ntan fa��l�t�Ǣ 

o �a�et�a�� o� ot�e� fa��l�t� �se� fo� �a�bl�n�Ǣ o�  

o sto�e t�e ���n���al b�s�ness of ����� �s t�e sale of al�o�ol�� be�e�a�es fo� 
�ons���t�on off ��e��sesǤ 

6. Working Capital Safe Harbor 

T�e ��o�ose� �e��lat�ons allo� ��� ��s�nesses to �ol� �easonable a�o�nts of �o���n� �a��tal �nǣ  

• Cas�Ǥ  

• Cas� e����alentsǤ  

• �ebt �nst���ents ��t� a te�� of ͳͺ �ont�s o� lessǤ  

T�e �o���n� �a��tal �a� be �el� fo� a �e��o� of �� to ͵ͳ �ont�s �f ǣ  

• T�e�e �s a ���tten �lan t�at �es��nates t�ese a�o�nts fo�ǣ 

o t�e a����s�t�onǡ �onst���t�onǡ an�Ȁo� s�bstant�al ����o�e�ent of tan��ble ��o�e�t� 
�n t�e ���Ǣ o� 

o t�e �e�elo��ent of a t�a�e o� b�s�ness �n t�e ���Ǥ  

• T�e�e �s a ���tten s��e��le �ons�stent ��t� t�e o���na�� sta�tǦ�� of a t�a�e o� b�s�ness 
�e�����n� t�e �o���n� �a��tal assets to be s�ent ��t��n ͵ͳ �ont�sǡ s�b�e�t to �ela� fo� 
�o�e�n�ent a�t�on on an a��l��at�on t�at �s �o��lete� ��t��n t�e ͵ͳǦ�ont� �e��o�Ǥ 

• T�e b�s�ness s�bstant�all� �o��l�es ��t� t�e �lan an� s��e��leǤ 

�n� ��oss �n�o�e ea�ne� f�o� t��s �o���n� �a��tal �s �o�nte� to�a�� t�e sat�sfa�t�on of t�e ͷͲΨ 
��oss �n�o�e test abo�eǤ T�e ̶�se of �ntan��ble ��o�e�t�̶ �e����e�ent fo� a ��� ��s�ness �s also 
t�eate� as sat�sf�e� ����n� an� �e��o� �n ����� t�e b�s�ness �s ��o�ee��n� �n a �anne� �ons�stent 
��t� t�e �lan an� s��e��le �es���be� abo�eǤ 

D. QOZ Program Tax Benefits 

T�e�e a�e t��ee ta� �n�ent��es to en�o��a�e �n�est�ent �n ��	sǣ 
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• Temporary capital gains tax deferral. �n �n�esto� �a� �efe� �n�o�e ta� on �a�ns f�o� 
t�e sale o� e���an�e of �a��tal assets b� �e�n�est�n� t�e a�o�nt of �a�n �nto a ��	 ��t��n 
ͳͺͲ �a�s of t�e sale o� e���an�eǡ ��t� s�e��al ��les fo� �assǦt��o��� ent�t�esǤ Ta�es a�e 
�efe��e� �nt�l t�e ea�l�e� ofǣ 

o t�e �ate t�e ��	 �n�est�ent �s ��s�ose� ofǢ an� 

o �e�e�be� ͵ͳǡ ʹͲʹ͸Ǥ 

• Step-up in basis/capital gains reduction. �f t�e �n�est�ent �n t�e ��	 �s �el� fo� f��e 
�ea�sǡ t�e �n�esto� �e�e��es an �n��ease �n bas�s e��al to ͳͲΨ of t�e �efe��e� �a�n �n�este� 
�n t�e f�n�Ǥ �f t�e �n�est�ent �s �el� fo� anot�e� t�o �ea�sǡ �� to �e�e�be� ͵ͳǡ ʹͲʹ͸ǡ t�e 
�n�esto� �e�e��es an a���t�onal �n��ease �n bas�s e��al to ͷΨ of t�e �efe��e� �a�n �n�este� �n 
t�e f�n� ȋfo� a total of ͳͷΨȌǤ  

• Tax exemption. �f t�e �n�est�ent �n t�e ��	 �s �el� fo� ten o� �o�e �ea�sǡ t�e �n�esto� �a� 
ele�t to �n��ease �ts bas�s �n t�e ��	 �n�est�ent to t�e fa�� �a��et �al�e of t�e �nte�est on 
t�e �ate sol� o� e���an�e�Ǥ T�e �n�esto� �s not ta�e� on an� �a��tal �a�ns �es�lt�n� f�o� t�e 
a���e��at�on of t�e �n�est�ent �n t�e ��	Ǥ T��s o�t�on �s a�a�lable �nt�l �e�e�be� ͵ͳǡ ʹͲͶ͹Ǥ 
�n a���t�onǡ t�e ʹͲͳͻ �e��lat�ons ��o���e t�at �f a ��	 �a�tne�s��� o� � �o��o�at�on sells 
���e�tl�Ǧo�ne� ��� ��o�e�t� afte� t�e tenǦ�ea� �ol��n� �e��o�ǡ an �n�esto� �n t�e ��	 �a� 
ele�t to e��l��e so�e o� all of �ts allo�ate� �a��tal �a�n f�o� ��oss �n�o�e an� �e�e��e t�e 
benef�t of t�e fa�� �a��et �al�e bas�s �n��easeǤ To �ll�st�ateǡ �f an �n�esto� �eal��es a �a�n of 
̈́ͳͲͲǡͲͲͲ f�o� t�e sale o� e���an�e of a �a��tal asset an� �e�n�ests t�at �one� �nto a ��	 
��t��n ͳͺͲ �a�sǡ t�e ta� on t�at ̈́ͳͲͲǡͲͲͲ �s �efe��e� �nt�l t�e ea�l�e� ofǣ 

• �e�e�be� ͵ͳǡ ʹͲʹ͸Ǥ 

• T�e �ate t�e �n�esto� ��s�oses of �ts �nte�estǤ  

T�e �n�esto�̵s �n�t�al bas�s �n �ts ��	 �n�est�ent �s �e�oǤ  

�f t�e �n�esto� �ol�s t�e �n�est�ent fo� f��e �ea�sǡ t�e �n�esto� �e�e��es a ̈́ͳͲǡͲͲͲ �n��ease �n bas�sǡ 
����� �s e��l��e� f�o� �n�o�e ta� ��en t�e �n�esto� �e�o�n��es t�e �efe��e� �a�nǤ �f t�e �n�esto� 
lea�es t�e �n�est�ent �n �la�e fo� an a���t�onal t�o �ea�sǡ t�e �n�esto� �e�e��es an a���t�onal 
̈́ͷǡͲͲͲ �n��ease �n bas�sǡ a�o�nt�n� to a total of ̈́ͳͷǡͲͲͲ e��l��e� f�o� �n�o�e ta�Ǥ T�e �n�esto� 
��st �a� ta�es on t�e ̈́ͺͷǡͲͲͲ balan�e of t�e �efe��e� �a�n as of �e�e�be� ͵ͳǡ ʹͲʹ͸ an� �ts bas�s �s 
�n��ease� to ̈́ͳͲͲǡͲͲͲ at t�at t��eǤ  

�f t�e �n�esto� �ol�s t�e �n�est�ent fo� a ��n���� of ten �ea�sǡ t�e �n�esto� �as t�e o�t�on to a�o�� 
�a��tal �a�ns ta� on an� a���e��at�on �n t�e ̈́ͳͲͲǡͲͲͲ ��	 �n�est�ent �n a���t�on to t�e ̈́ͳͷǡͲͲͲ 
�n��ease �n bas�sǤ T�e�efo�eǡ afte� ten �ea�sǡ t�e �n�esto� �a� onl� �a� ta� on ̈́ͺͷǡͲͲͲ of �a�nǤ  

1. Rules for QOF Investment Holding Periods 

T�e ʹͲͳͻ �e��lat�ons ��o���e s�e��f�� ��les fo� �ete���n�n� an �n�esto�̵s �ol��n� �e��o� of a ��	 
�n�est�entǤ �ost notabl�ǣ 
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• T�e �ol��n� �e��o� fo� t�e ��	 �n�est�ent �oes not �n�l��e t�e �e��o� t�e �n�esto� �el� 
��o�e�t� t�at �as t�ansfe��e� to t�e ��	 �n e���an�e fo� t�e �n�est�entǤ 

• �f an �n�esto� ��s�oses of �ts ��	 �nte�est an� �e�n�ests �n anot�e� ��	ǡ t�e �n�esto�̵s 
�ol��n� �e��o� fo� �ts �n�est�ent �n t�e se�on� ��	 be��ns on t�e �ate of �ts �n�est�ent �n 
t�e se�on� ��	ǡ not t�e f��st ��	Ǥ 

2. Gain Eligible for Deferral 

�lt�o��� t�e stat�te �efe�s to �a�ns f�o� t�e sale of ��o�e�t�ǡ t�e ��o�ose� �e��lat�ons �la��f� t�at 
onl� �a��tal �a�ns a�e el���ble fo� �efe��alǤ �n� t��e of �a��tal �a�ns a�e el���bleǤ  

�n �n�esto� �a� �n�est �o�e t�an t�e �a��tal �a�n a�o�ntǡ b�t onl� t�e �a��tal �a�n a�o�nt 
�e�e��es ta� �efe��alǤ �n t��s �aseǡ t�e ��	 �n�est�ent �s t�eate� as t�o se�a�ate �nte�estsǣ one t�at 
��al�f�es fo� ta� benef�ts an� one t�at �oes notǤ  

�n �n�esto� �a� alsoǣ 

• �ot �n�est t�e ent��e �a��tal �a�n a�o�ntǤ �n� �a��tal �a�n not �e�n�este� �s s�b�e�t to 
�a��ent of ta�Ǥ  

• ��l�t �ts �a��tal �a�ns fo� �n�est�ent �n ��lt��le ��	sǤ 

3. 180 Day Rule 

To be el���ble fo� ��� ta� benef�tsǡ t�e ��o�ose� �e��lat�ons �e����e an �n�esto� to �n�est �ts �a��tal 
�a�ns �n a ��	 ��t��n a ͳͺͲǦ�a� �e��o�Ǥ T�e ͳͺͲǦ�a� �e��o� �ene�all� be��ns on t�e �a� t�e �a�n 
�o�l� be �e�o�n��e� fo� fe�e�al �n�o�e ta� ����oses �f t�e ta��a�e� ��� not ele�t to �efe� 
�e�o�n�t�on of t�e �a�n �n�e� Co�e �e�t�on ͳͶͲͲ�ǦʹǤ  

T�e�e �s an e��e�t�on �e�a���n� t�e sta�t of t�e ͳͺͲǦ�a� �e��o� fo� �a�tne�s �n a �a�tne�s��� o� 
ot�e� �assǦt��o��� ent�t�Ǥ � �a�tne�̵s ͳͺͲǦ�a� �e��o� �ene�all� be��ns on t�e last �a� of t�e 
�a�tne�s���̵s ta�able �ea�ǡ ����� �s t�e �a� on ����� t�e �a�tne� �o�l� ot�e���se �e�o�n��e t�e 
�a�n �f t�e �a�n �as not �efe��e�Ǥ �f a �a�tne� �no�s t�e �ate of t�e �a�tne�s��� �a�n an� t�at t�e 
�a�tne�s��� �s not ele�t�n� to �efe� t�e �a�nǡ t�e �a�tne� �a� �nstea� ��oose to sta�t t�e ͳͺͲǦ�a� 
�e��o� on t�e sa�e �ate as t�e be��nn�n� of t�e �a�tne�s���̵s ͳͺͲǦ�a� �e��o�Ǥ  

T�e ʹͲͳͻ �e��lat�ons �nt�o���e� anot�e� e��e�t�on to t�e �ene�al ͳͺͲǦ�a� ��le fo� �e�t�on ͳʹ͵ͳ 
��o�e�t� ȋ�eal ��o�e�t� �se� �n a t�a�e o� b�s�ness an� �el� fo� �o�e t�an one �ea�ȌǤ T�e ͳͺͲǦ�a� 
�e��o� to �n�est �a��tal �a�n net �n�o�e f�o� �e�t�on ͳʹ͵ͳ ��o�e�t� sta�ts on t�e last �a� of t�e 
ta�able �ea�Ǥ  

4. Gain Inclusion Events 

�n �n�esto� �n a ��	 ��st �a� ta� on �ts �efe��e� �a�n on t�e ea�l�e� ofǣ 

• T�e �ate t�e ��	 �n�est�ent �s sol� o� e���an�e�Ǥ 

• �e�e�be� ʹͳǡ ʹͲʹ͸Ǥ 
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T�e ʹͲͳͻ �e��lat�ons �ef�ne a nonǦe��l�s��e l�st of ̶�n�l�s�on ��ents̶ t�at �e���e o� te���nate a 
��	 �n�esto�̵s e���t� �nte�estǡ �e�����n� �e�o�n�t�on of �efe��e� �a�nǤ T�e �e��lat�ons also �es���be 
�e�ta�n t��es of t�ansfe�s an� e���an�es t�at a�e not �ons��e�e� �n�l�s�on ��entsǤ  

5. Rules for Multiple QOF Investments 

T�e ��o�ose� �e��lat�ons a���ess t�e t�eat�ent of ��lt��le �n�est�ents �n a ��	 b� a s�n�le 
�n�esto� as follo�sǣ 

• First-in, first-out (FIFO) method. T��s �et�o� ��st be �se� to ��ent�f� t�e �nte�est t�at 
�as sol� �f a ta��a�e�ǣ  

o �ol�s �n�est�ents ��t� ��ent��al ����ts �n a ��	 t�at �e�e a�����e� on ��ffe�ent 
�a�sǢ an�  

o on a s�n�le �a�ǡ ��s�oses of less t�an all �ts �nte�estǤ  

• Pro-rata method. �f afte� t�e a��l��at�on of t�e 	�	� �et�o�ǡ a ta��a�e� �s t�eate� as 
�a��n� ��s�ose� of less t�an all t�e �n�est�ents t�at t�e ta��a�e� a�����e� on one �a�ǡ an� 
�f t�e �nte�ests a�����e� on t�at �a� �a�e ��ffe�ent ta� att��b�tesǡ t�en a ��oǦ�ata allo�at�on 
��st be �a�e to �ete���ne ����� �nte�ests �e�e ��s�ose� ofǤ  

6. Advantages and Disadvantages of Alternate Investment Structures  

Direct Versus Indirect Investment 

T�e�e a�e a��anta�es an� ��sa��anta�es of a ��	 �n�est�n� �n a ��� t��o��� a s�bs���a�� ȋb� 
a������n� ��� �to�� o� ��� �a�tne�s��� �nte�ests �n a ��� ��s�nessȌǡ �e�s�s �n�est�n� ���e�tl� �n 
��� ��s�ness ��o�e�t�Ǥ  

	o� e�a��leǡ ��en �n�est�n� �n a ��� ��s�ness onl� ͹ͲΨ of t�e tan��ble assets ��st �ons�st of ��� 
��s�ness ��o�e�t�Ǥ �n t�e ot�e� �an�ǡ �� to ͻͲΨ �a� be �e����e� �f �n�est�n� ���e�tl� �n ��� 
��s�ness ��o�e�t�Ǥ �n �n�est�ent �n a ��� ��s�ness �an also ta�e a��anta�e of t�e �o���n� �a��tal 
safe �a�bo� an� t��s �ol� �o�e �o���n� �a��tal assetsǤ 

�o�e�e�ǡ a ��� ��s�ness �s s�b�e�t to a���t�onal �est���t�ons �n�l���n� t�e ͷͲΨ a�t��e ��oss �n�o�e 
testǡ �est���t�ons on �on���t�n� s�n b�s�nessesǡ an� l���ts on �ol��n� non��al�f�e� f�nan��al assetsǤ 
�n�esto�s an� s�onso�s s�o�l� �a�ef�ll� �ons��e� t�ese fa�to�s an� t�e�� b�s�ness nee�s ��en 
st���t���n� t�e�� �n�est�entǤ 
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HOT LEGAL TOPICS: 
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HOT LEGAL TOPICS: MARIJUANA AND CBD/THCA  
 

Scott A. Stephenson  
 

A. We all know what marijuana is. But, what is CBD, THC, and/or THCA?  
 

ͳǤ Cannab���olǡ bette� �no�n as C��ǡ �s t�e se�on� �ost ��e�alent of t�e a�t��e 
�n��e��ents of �a����anaǤ �� �tselfǡ �t �oes not �a�se a ǲ����Ǥǳ 

 
ʹǤ Tet�a����o�annab�nolǡ o� T�Cǡ �s t�e �o��o�n� �n �a����ana t�at �a�ses a 

ǲ����Ǥǳ  
 

͵Ǥ T�C�ǡ o� tet�a����o�annab�nol�� a���ǡ �s a nonǦ�nto���at�n� �annab�no�� fo�n� 
�n �a� an� l��e �annab�sǤ 
 

B. Basic tension between federal and Virginia laws relating to marijuana: 
 

ͳǤ �n�e� t�e fe�e�al Cont�olle� ��bstan�es ��t Ȃ ʹͳ �Ǥ�ǤCǤ Ț ͺͲͳ et seqǤ Ȃ t�e �seǡ 
sale o� ��st��b�t�on of �a����ana �s �lle�alǤ 
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ʹǤ �a����ana �s a s��e��le � �ont�olle� s�bstan�e �n�e� t�e ��tǡ a �es��nat�on 
t�at �s �ese��e� fo� ����s t�at �a�e a ���� �otent�al fo� ab�seǡ la�� an� �e���al 
�al�eǡ an� �anǯt be safel� ��es���be�Ǥ  
 

�Ǥ ����le �ossess�on ��t� no �ntent to ��st��b�te �s a ��s�e�eano�ǡ 
��n�s�able b� �� to one �ea� �n ���son an� a ��n���� f�ne of ̈́ͳǡͲͲͲǤ 
�e�eat offen�e�s �e�e��e ����e� te��s of �����son�entȀf�nesǤ  
 

��Ǥ �n������als �n�ol�e� �n �a����ana b�s�nesses �an �e�e��e �� to f��e 
�ea�s �n ���son an� s��n�f��ant f�nesǤ 

 
���Ǥ �t �s also �nla�f�l to ǲ�no��n�l� o�enǡ leaseǡ �entǡ �a�nta�nǡ o� �se 

��o�e�t� fo� t�e �an�fa�t���n�ǡ sto��n�ǡ o� ��st��b�t�on of �ont�olle� 
s�bstan�esǤǳ T��sǡ lan�lo��s t�at �a�e tenants �n�ol�e� �n stateǦ
�e���tte� �a����ana �n��st�� �a� ��s� fe�e�al asset fo�fe�t��e o� ot�e� 
�����nal f�nesǤ 

 
͵Ǥ �n�e� �����n�a la�ǡ t�e �ossess�on of �a����ana �s �nla�f�l �nless �t �as 

obta�ne� ���s�ant to a �al�� ��es����t�onǤ �aǤ Co�e Ț ͳͺǤʹǦʹͷͲǤͳǤ 
 

ͶǤ �n t�at �e�nǡ �����n�a la� a�t�o���es t�e �ossess�on an� ��st��b�t�on of 
�a����ana fo� �e���al ����osesǡ s�e��f��all�ǡ t�e t�eat�ent of �an�e� an� 
�la��o�aǤ �aǤ Co�e Ț ͳͺǤʹǦʹͷͳǤͳǤ 

 
 

C. Virginia legislation relating to the prescription and dispensation of CBD/THCA 
Oil: 
 

ͳǤ T�e fe�e�al �o�e�n�ent �ons��e�s C�� �n t�e sa�e �lass as �a����anaǡ b�t 
�oesnǯt �ab�t�all� enfo��e a�a�nst �tǤ 

ʹǤ �����n�a �e��nn�n� �n ʹͲͳ͸ an� �ont�n��n� �nto ʹͲͳ͹ an� ʹͲͳͺǡ t�e �����n�a 

ene�al �sse�bl� ena�te� an� a�en�e� le��slat�on allo��n� t�e �se of C�� 
an� T�C� o�l fo� t�eat�entǡ an� a�t�o����n� t�e �oa�� of ��a��a�� Ȃ a �ealt� 
�e��lato�� �oa�� establ�s�e� b� �����n�a stat�te Ȃ to establ�s� a �e���tt�n� 
s�ste� fo� �annab���olȀT�CǦ� o�l ��o���t�on an� ��s�ensa�� fa��l�t�es �n 
�����n�aǤ �aǤ Co�e ȚȚ ͷͶǤͳǦ͵ͶͲͺǤ͵Ǣ ͷͶǤͳǦ͵ͶͶʹǤ͸Ǥ 

 
͵Ǥ C�� an� T�C� o�ls ��st �onta�n at least ͳͷΨ of e�t�e� ȋC��Ȍ o� T�C� an� no 

�o�e t�an ͷΨ T�CǤ �aǤ Co�e Ț ͷͶǤͳǦ͵ͶͲͺǤ͵ȋ�ȌǤ 
 

ͶǤ T�e �oa�� �s a�t�o���e� to a�o�t �e��lat�ons establ�s��n� �ealt�ǡ safet�ǡ an� 
se����t� �e����e�ents fo� t�e ��a��a�e�t��al ��o�esso�sǤ �aǤ Co�e Ț ͷͶǤͳǦ
͵ͶͶʹǤ͸ȋCȌǤ T�e stat�to�� an� �e��lato�� s��e�e �s st�ll �n �ts �nfan��Ǥ 
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ͷǤ �����n�a �as been �����e� �nto f��e �ealt� se����es a�easǤ T�e �oa�� �as 
a�t�o���e� to a�a�� one �on��t�onal ��a��a�e�t��al ��o�esso� �e���t fo� 
ea�� �ealt� se����e a�eaǤ �aǤ Co�e Ț ͷͶǤͳǦ͵ͶͶʹǤ͸ȋ�ȌǦȋ�ȌǤ T�e f��e �e���t 
�ol�e�s �e�e sele�te� �n �e�e�be� ʹͲͳͺǤ T�e �losest ��a��a�e�t��al 
��o�esso� fa��l�t�es to �oano�e a�e lo�ate� �n ���stol an� �ta�ntonǤ 

 
͸Ǥ �� stat�teǡ a ��o�esso� ��st be s��e���se� b� a l��ense� ��a��a��st onǦs�te at 

t�e fa��l�t�ǡ an� �an onl� ��s�ense �annab���ol o�l an� T�CǦ� o�l t�at �as been 
��lt��ate� an� ��o���e� on t�e �e���tte� ��e��sesǤ �aǤ Co�e ȚȚ ͷͶǤͳǦ͵ͶͶʹǤ͸Ǣ 
ͷͶǤͳǦ͵ͶͶʹǤ͹Ǥ T��sǡ t�e ��o�esso�s ��o� t�e�� o�n �a����ana at t�e�� fa��l�t�es 
fo� t�e ��o���t�on an� ��s�ensat�on of C�� an� T�C� o�lsǤ �afet� an� se����t� 
a�e t�e�efo�e �o�nts of �a�o� e���as�s �n t�e �oa��ǯs �e��lat�onsǤ See, e.g., ͳͺ 
��C ͳͳͲǦ͸ͲǦͳͳͲȋ�Ȍǡ ͳͳͲǦ͸ͲǦͳʹͲȋ�ȌǤ 

 
͹Ǥ �at�ents ��st �a�e a ǲ���tten �e�t�f��at�onǳ f�o� t�e�� �ealt��a�e ��o���e�Ǥ �aǤ 

Co�e ȚȚ ͷͶǤͳǦ͵ͶͲͺǤ͵ȋ�ȌǢ ͷͶǤͳǦ͵ͶͶʹǤ͹ȋ�ȌǤ Ce�t�f��at�ons e����e afte� one �ea�ǡ 
at t�e lon�estǤ �aǤ Co�e Ț ͷͶǤͳǦ͵ͶͲͺǤ͵ȋCȌ 

 
ͺǤ ��a�t�t�one�s �annot be �����nall� ��ose��te� under state law fo� ��s�ens�n� 

o� ��st��b�t�n� �annab���ol o�l o� T�CǦ� o�l fo� t�e t�eat�ent o� to alle��ate t�e 
s���to�s of a �at�ent̵s ��a�nose� �on��t�on o� ��sease ���s�ant to a ���tten 
�e�t�f��at�onǤ �aǤ Co�e Ț ͷͶǤͳǦ͵ͶͲͺǤ͵ȋ�ȌǤ �o�e�e�ǡ ��a�t�t�one�s a�e st�ll not 
��ote�te� from federal lawǤ T�e� a�e also st�ll s�b�e�t to san�t�on b� t�e �oa�� 
of �e����neǤ Id. 
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HOT LEGAL TOPICS:  
UTILITY SCALE SOLAR ENERGY DEVELOPMENT  

 
Jonathan D. Puvak 


ent�� �o��e �e��na�    �e�te�be� ͸ǡ ʹͲͳͻ 
 

�Ǥ �nt�o���t�on 
 

�t�l�t� s�ale sola� ȋǲ���ǳȌ ene��� �e�elo��ent �s a la��eǦs�ale sola� ��o���t�on fa��l�t� 
t�at �s �es��ne� to �ene�ate ele�t����t� to se��e a la��e �n��st��al �se� o� to �onne�t �nto t�e 
ele�t���al t�ans��ss�on ����Ǥ  �le�t����t� �ene�ate� b� a ��� fa��l�t� ente�s t�ans��ss�on l�nes 
as anot�e� so���e of �o�e� s��� as �oalǡ n��lea�ǡ an� nat��al �asǤ  �ost �es��ent�al 
�ons��e�s �eas��e t�e�� ele�t����t� �ons���t�on �n ��lo�attsǤ  �o�e�e�ǡ ��� ��o�e�ts base 
t�e�� ��o���t�on on �e�a�attsǤ  �ne ȋͳȌ �e�a�att �o�� �s e��al to ͳǡͲͲͲ ��lo�att �o��sǤ  	o� 
�e�s�e�t��eǡ a��o���n� to t�e �n�te� �tates �ne��� �nfo��at�on �sso��at�onǡ �n ʹͲͳ͹ǡ t�e 
a�e�a�e ann�al ele�t����t� �ons���t�on fo� a �Ǥ�Ǥ �es��ent�al �t�l�t� ��sto�e� �as ͳͲǡ͵ͻͻ 
��lo�att �o��s ȋ���Ȍǡ an a�e�a�e of ͺ͸͹ ��� �e� �ont�Ǥ   

 
�����n�a �s a �elat��e ne��o�e� to ��� ��o�e�tsǤ  ���le s�alle� s�ale sola� �anels �a�e 

been �nstalle� to se��es �o�es an� b�s�nesses fo� �e�a�esǡ �����n�a �as seen t�e�en�o�s 
��o�t� �n ��� ene��� �ene�at�on s�n�e ʹͲͳͷǤ  ���o� to ʹͲͳͷǡ t�e la��est s�n�le sola� fa��l�t� 
�n �����n�a �as less t�an ʹͲ �e�a�attsǤ  �����n�a �as seen �a��� ��o�t�ǡ b�t t�at t�en� 
e�ten�s o�ts��e �����n�aǤ  T�e ��� se�to� �as been �����n� sola� ��o�t� �o�l����eǤ   

 
��� �e�elo�e�s �a�e ��ent�f�e� a�����lt��all� �one� fa�� ��o�e�t� t��o���o�t �����n�a 

as o��o�t�n�t�es fo� ��� fa��l�t�esǤ  T�e ��eal ��o�e�t� ��ll also be lo�ate� �n �lose ��o����t� 
to e��st�n� ���� �a�a��t� ele�t���al t�ans��ss�on l�nesǤ  T�e ��esen�e of t�ese l�nes allo�s ��� 
��o�e�ts to e�ono���all� ǲ�nte��onne�tǳ �nto t�e e��st�n� ele�t���al ���� net�o��Ǥ   
 

�Ǥ �o�al Ta�at�on 
 

�n ʹͲͳͶǡ t�e �����n�a 
ene�al �sse�bl� ��eate� a s��n�f��ant lo�al ta� e�e��t�on fo� sola� 
ene��� e�����ent �nstalle� �n �����n�aǤͳ  T�e ta� e�e��t�on �as been a�en�e� se�e�al t��es 
b�t ����entl� ��o���es an ͺͲΨ lo�al ta� e�e��t�on fo� sola� ene��� �ene�at�on e�����entǤ  
T��s ta� e�e��t�on �as �an�ate� b� le��slat�on an� �����n�a �o�nt�esǡ ��t�esǡ an� to�ns �a�e 
no ab�l�t� to �e���e t��s ta� e�e��t�onǤ  �o�e�e�ǡ �����n�a lo�al�t�es �a�e t�e ab�l�t� to ��ant 
a���t�onal ta� e�e��t�ons on sola� e�����entǤ  T��s ta� e�e��t�on a��l�es to t�e ta�at�on of 
t�e sola� ene��� e�����ent �tselfǡ as �e�sonal ��o�e�t�ǡ b�t �oes not a��l� to t�e �eal 
��o�e�t� ta� on t�e lan� on ����� t�e sola� fa��l�t� �s lo�ate�Ǥ  T�e�e a�e �e�ta�n t��e 
�est���t�ons �n o��e� to ��al�f� fo� t�e ta� e�e��t�on an� t�e ta� e�e��t�on �s ����entl� set 
to e����e on 
an�a�� ͳǡ ʹͲʹͶǤ   �n a���t�on to lo�al ta� e�e��t�onsǡ sola� ��o�e�ts a�e el���ble 
fo� ot�e� state an� fe�e�al ta� �n�ent��esǤ    

                                                 
1 9a� &ode $nn� �� 58�1-3660-3661� 
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T�e ���a�� t�a�e�to�� of �t�l�t� s�ale ��o�e�ts lo���all� follo�e� t�e ��eat�on of t�e lo�al 

ta� e�e��t�onǤ  T��s t�en� �as �e�onst�ate� �n ot�e� statesǡ s��� as �o�t� Ca�ol�naǤ �e�e�al 
�ea�s befo�e sola� �as ta��ete� b� t�e �����n�a 
ene�al �sse�bl�ǡ �o�t� Ca�ol�na s���o�te� 
sola� �e�elo��ent t��o��� le��slat��e an� �e��lat��e effo�tsǤ  �s of ʹͲͳͻǡ t�ese ��an�es 
�os�t�one� �o�t� Ca�ol�na as t�e ͓ʹ �an�e� state �n sola� �nstallat�onsǤ  �an� sola� 
�e�elo�e�s no� ���s��n� ��o�e�ts �n �����n�a �a�e �e�elo�e� ea�l�e� ��o�e�ts �n �o�t� 
Ca�ol�naǤ  �s note� abo�eǡ �����n�aǯs sola� �nstallat�ons �a�e ��o�n s�n�e ʹͲͳͷ an� �����n�a 
no� �an�s ͳͺt� nat�onall�Ǥ   

 
�n ʹͲͳͺǡ t�e �����n�a 
ene�al �sse�bl� �asse� le��slat�on t�at �e�la�e� ͷǡͲͲͲ �e�a�atts 

of ��n� an� sola� �e�elo��ent �n t�e ��bl�� �nte�estǤʹ  T��s le��slat�on �as s��n�f��ant as �t 
��o���e� a f�nan��al �n�ent��e fo� �����n�aǯs la��est �t�l�t�esǡ �o��n�on �ne��� an� 
���ala���an �o�e�ǡ to �n�est �n �ene�able ene��� ��o�e�tsǤ  �o��n�on �ne��� �as no� 
�a�tne�e� o� ���e�tl� �onst���te� se�e�al �t�l�t� s�ale sola� �ene�at�on ��o�e�ts an� �as 
a���t�onal ��o�e�ts �lanne�Ǥ  ���ala���an �o�e� �s also ���s��n� ��o�e�ts ��t��n �ts se����e 
te���to��Ǥ  
 

CǤ �����n�a �e�a�t�ent of �n���on�ental ��al�t� Ȃ �e���t b� ��le fo� �ola� ��o�e�ts 
 

���o� to t�e ��eat�on of t�e ta� e�e��t�onǡ t�e �����n�a �e�a�t�ent of �n���on�ental 
��al�t� ȋǲ���ǳȌ a�o�te� a �e���tt�n� ��o��a� �nten�e� to st�ea�l�ne t�e stateǯs a���o�al 
of sola� ��o�e�tsǤ  T�e le��slat�on �as �no�n as t�e ��all �ene�able �ne��� ��o�e�ts ��tǤ͵  
��bse��ent �e��lat�ons �e�e �e�elo�e� b� t�e ���ǤͶ  T�e ���ǯs ��o�ess �s �no�n as ǲ�e���t 
b� ��leǳ �n ����� sola� ��o�e�ts a�e �e��e�e� an� a���o�e� fo� �o��l�an�e ��t� s�e��f�e� 
�e����e�entsǤ  T�e ��o�ess �s �nten�e� to el���nate ��s��et�on �n t�e �e���t ��o�ess an� a 
��o�e�t nee� onl� �eet t�e �e����e�ents an� t�e �e���t ��ll be �ss�e�Ǥ  T�e ���ǯs �e���t b� 
��le ��o�e�ts a��l�es to ��� sola� ��o�e�ts �n �����n�a t�at a�e ͳͷͲ �e�a�atts an� lessǡ b�t 
t�e�e a�e so�e ��o�e�ts t�at a�e e�e��t f�o� t�e �e���t b� ��le ��o�ess s��� as �e�� s�all 
��o�e�ts o� �se�s t�at ��ll ��o���e an� �ons��e t�e ene���Ǥ  T�e ��� sta�te� �ss��n� �e���ts 
�n ʹͲͳͷ an� t�e n��be� of �e���tte� ��o�e�ts �as ��o�n s��n�f��antl� ʹͲͳͷǤ  T�e ��� �as a 
�e���ate� �ebs�te ��e�e all t�e �e���t b� ��le la�ǡ �e��lat�onsǡ a��l��at�on fo��sǡ an� 
����an�e �o���ents �an be a��esse�Ǥͷ   
 

�Ǥ �o�� ��a�t��e an� �ola� �e�elo��ent 
 

�n l���t of t�e e�e���n� ��esen�e of �����n�a sola� �e�elo��entǡ �t �s �oss�ble t�at �o�� 
le�al ��a�t��e ��ll �nte�a�t ��t� so�e as�e�t of sola� �e�elo��entǤ  �o�e of t�e ��a�t��e a�eas 
�n ����� t�e sola� �n��st�� �el�es on le�al ��ofess�onals to ass�st �n�l��eǣ leas�n� an� 
�����ases of ��o�e�t�ǡ �on�n�ǡ �e���tt�n�ǡ an� f�nan��n�Ǥ  

 

                                                 
2 6% 966, *rid 7ransforPation and 6ecurity $ct�   
3 9a� &ode $nn� � 10�1-1197�5� 
4 6olar 3erPit by 5ule 5egulations, 99$&15-60�   
5 https://www�deT�virginia�gov/3rograPs/5enewable(nergy/6olar(nergy�asp[ 
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�ola� �e�elo�e�s ��st �ont�ol la��e a�o�nt of lan� to �e�elo� ��o�e�tsǤ  �o�e sola� 
�e�elo�e�s ��efe� to ente� �nto lon� te�� ��o�n� leases of ͵Ͳ to ͶͲ �ea�sǡ ���le ot�e� 
�e�elo�e�s �����ase t�e �eal estateǤ  �n �ost �asesǡ all leases an� �����ases ��ll be 
�ont�n�ent ��on a sola� �e�elo�e� obta�n�n� all �e����e� �e���tsǤ  T�e lan� a����s�t�onǡ 
�e���tt�n� an� �onst���t�on ��o�ess ��ll ta�e se�e�al �ea�sǤ  ��en �e��e��n� a lease 
a��ee�entǡ �t �s ���o�tant to �losel� �e��e� ��o��s�ons t�at a���essǣ �ont�n�en��esǡ ��e 
��l��en�eǡ lan�lo�� l�en ����tsǡ ass��nab�l�t�ǡ an� �e����e�ents to �e�o�e t�e sola� 
e�����ent at t�e en� of t�e leaseǤ  T�e �e�o�al of t�e sola� e�����ent �o�l� o���� ��en 
t�e ��o�e�t �s no lon�e� �ene�at�n� ele�t����t�Ǥ  T��s ��o�ess �s �no�n �n t�e sola� �n��st�� as 
�e�o���ss�on�n�Ǥ  �n �ost �asesǡ a lan�lo�� ��ll �ant a fo�� of s��et� o� bon� to ens��e t�at 
t�e �e�o���ss�on�n� �s �e�fo��e� b� t�e sola� �e�elo�e�Ǥ   

 
�ola� �e�elo�e�s an� �����n�a lo�al�t�es ��st be a�a�e of t�e lo�al ta� st���t��eǤ   �f �o� 

�nte�a�t o� �e��esent an� lo�al �o�e�n�entsǡ �o�� ����s���t�on �a� a�o�t a sola� o���nan�e 
an� nee� to �n�e�stan� t�e lo�al ta� ���a�tsǤ  �n �ost ����s���t�onsǡ ��� sola� ��o�e�ts ��st 
see� �on�n� an� lo�al �e���t a���o�alsǤ  �an� sola� �e�elo�e�s a�e not base� �n �����n�a so 
often t��es lo�al �o�nsel �s �e����e� to ass�st ��t� t�e �on�n�ǡ �e���tt�n�ǡ �onst���t�onǡ an� 
f�nan��n� ��o�essǤ  

 
�ss���n� t�e ta� st���t��e �e�a�ns s�bstant�all� s���la�ǡ ��� ��o�e�t �e�elo��ent �s 

l��el� to �ont�n�e �n �����n�aǤ    
 

�tta���entsǣ 
 

ͳǤ �����n�a Co�e ȚȚ ͷͺǤͳǦ͵͸͸Ͳ an� ͵͸͸ͳǤ 

ʹǤ �ola� �ne��� �n��st��es �sso��at�onǡ �����n�a �ola� ��otl���t Ȃ 
�ne ʹͲͳͻǤ 

͵Ǥ ǲ�o� �����n�a �s ��ea��n� �o��a�s ��o�n� �ola� �ne��� �e��slat�onǳǡ �l��abet� 

��
o�anǡ ��bl�s�e� �a� ͹ǡ ʹͲͳͻǤ 

ͶǤ ǲ�����n�aǯs ��s� fo� �ola� �anels �ffe�s 	e� �a�s of �o�eǳǡ �as��n�ton 	�ee �ea�onǡ 

��� �o�anǡ �a� ͷǡ ʹͲͳͻǤ 

ͷǤ ǲ�fte� �ebateǡ ���e �ola� �o�e� �lant Co��n� to �o�t�e�n �����n�aǡ �T��ǡ �eal 

���enste�nǡ ����l ͳʹǡ ʹͲͳͻǤ 

͸Ǥ ǲT�e �a��est �ola� 	a�� on t�e �ast Coast �s Co��n� to �����n�a Ȃ �f ���onents �onǯt 

��ll �t 	��stǳǡ ����ǡ 
a�ob 	enstonǡ 	eb��a�� ʹ͹ǡ ʹͲͳͻǤ 

͹Ǥ ǲ
o�e�no� ���ns ��ee��n� �t�l�t� ��e��a�l �ffe�t�n� ͵ ��ll�on �����n�a �ate�a�e�sǳǡ 

�����on� T��esǦ��s�at��ǡ �obe�t ��lloǡ �a��� ͻǡ ʹͲͳͺǤ 

ͺǤ �����n�a �e�a�t�ent of �n���on�ental ��al�t� Ȃ �e���t b� ��le �ebs�teǤ 
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HOT LEGAL TOPICS:  
ARTIFICIAL INTELLIGENCE/BLOCKCHAIN/CYBERSECURITY 

 
Christen C. Church 


ent�� �o��e �e��na�    �e�te�be� ͸ǡ ʹͲͳͻ 
 
ARTIFICIAL INTELLIGENCE (AI) 
 
��at �s a�t�f���al �ntell��en�eǫ  

- �� e��sts �n �an� te��nolo���al fo��s an� a��l��at�onsǤ �� �n�ol�es a fo�� of 
te��nolo�� ��e�e t�e �a���ne o� soft�a�e ̶lea�ns̶ f�o� t�e �ata �t anal��es o� 
tas�s �t �e�fo��s an� a�a�ts �ts ̶be�a��o�̶ base� on ��at �t lea�ns f�o� t�e �ata to 
����o�e �ts �e�fo��an�e of �e�ta�n tas�s o�e� t��eǤ  
 

��a��les of ����ent an� �otent�al �ses of a�t�f���al �ntell��ent te��nolo��ǣ  
- ��tono�o�sǡ �elfǦ�����n� Ca�s 
- �obots 
- 
oo�le  

 
T�e le�al �ss�es s���o�n��n� t�e �se of �� a�e �lent�f�lǤ  �� �s not onl� an e�e���n� 
te��nolo��ǡ b�t �t �s a te��nolo�� t�at fe� �eo�le f�ll� �n�e�stan�Ǥ   
 
T�e le�al ��est�ons �n�ol��n� �� not onl� s���o�n� l�ab�l�t�ǡ fo� e�a��leǡ ��ent�f��n� ��o �s 
l�able fo� �a�� �a�se� b� e�����ent o�e�at�n� �s�n� �� ȋt�e o�e�ato�ǡ t�e �an�fa�t��e�ǡ t�e 
�� �es��ne�ǫȌǡ b�t also �f �� �s �t�l���n� ���e���ss�ble �ons��e�at�ons to �et��n �es�ltsǤ   
 
��en �� ��e�� te��nolo�� �o�es f�o� a ���e al�o��t�� to �t�l���n� ǲ�ee� lea�n�n�ǳ to 
��o���e �es�ltsǡ �o� e�a�tl� a�e t�e �es�lts �ene�ate�ǫ ��en ���e al�o��t��s �a� �onta�n 
b�as as t�e� a�e �es��ne� b� ���ans ��o t�e�sel�es �onta�n b�asǡ b�t �o� �o �e �ete���ne 
�f t�e �� �s�n� ǲ�ee� lea�n�n�ǳ �se� ��les an�Ȁo� �ata t�at a�e base� onǡ o� �es�lt �nǡ 
���e���ss�ble b�as base� on �a�eǡ �en�e�ǡ �el���onǡ et� ��en �a��n� ����n� o� len��n� 
�e��s�onsǫ  
 
T�e �l�o��t���� ���o�ntab�l�t� ��t of ʹͲͳͻ ȋ�Ǥ�Ǥ ʹʹ͵ͳȌ �as �e�entl� �nt�o���e� �nto 
Con��ess ��t� t�e �ntent to �n��ease fe�e�al o�e�s���t of a�t�f���al �ntell��en�eǡ �e �a�t to see 
��at b�llȋsȌ �lt��atel� ��o��ess t��o��� to ���le�entat�onǤ  
 
 
BLOCKCHAIN 
 
��at �s blo����a�nǫ  
 

- �lo����a�n �s a �atabaseǡ ����� �s essent�all� ��st an o��an��e� �olle�t�on of �ataǤ 
��at �a�es blo����a�n te��nolo�� �o�e �nte�est�n� t�an �o�� t����al �atabase 
�s t�at �t �s �e�ent�al��e�ǡ ��st��b�te�ǡ an� selfǦ��o��n�Ǥ   
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- � le��e� �s �a�nta�ne� of all t�ansa�t�ons an� ��lt��le �o��es a�e �a�nta�ne� an� 
�e�on��le�ǡ so �t �s ��ff���lt to �an���late o� �a�� be�a�se all �o��es �o�l� nee� to 
be �an���late� at e�a�tl� t�e sa�e t��eǤ  
 

��a��les of ����ent an� �otent�al �ses of blo����a�n te��nolo��ǣ 
- C���to C���en�� 
- ��a�t Cont�a�ts Ȃ ��les �an be b��lt �n to t�e blo����a�n so t�e �ont�a�t �s selfǦ

e�e��t�n� 
- Co��an� an� �sset ��ne�s���  
- �o��al �e����t� ��ent�f��at�on 

 
�lo����a�n �e�a�ns an e�e���n� te��nolo��ǡ an� �e��lat�on at t�e fe�e�al an� state le�el 
�ont�n�es to be ��eate� an�Ȁo� e�ol�e to �o�e�n t�e f�n�t�onal�t� s���o�n��n� t�e �sa�e of 
blo����a�nǤ  
 
�n  ʹͲͳͺ �����n�aǯs 
o�nt �esol�t�on ͳͷ͵ �as �es��ne� to �n�est��ate blo����a�n te��nolo��ǡ 
�o�e�e� �t ��� not ��o��essǤ T�e ���ea� of 	�nan��al �nst�t�t�ons �ss�e� a not��eǡ atta��e� as 
Exhibit Aǡ t�at t�e ���ea� of 	�nan��al �nst�t�t�ons �oes not s�e��f��all� �e��late ���t�al 
����en��es an� ��o����n� a �a�n�n� to �ons��e�sǤ  T�e ���ea� of �ns��an�e an� ot�e� la�s 
la��el� fo��s on t�e f�n�t�onal�t� of t�e blo����a�n te��nolo��Ǥ T�e f�n�t�onal�t� an� �ole of 
t�e �a�t� �a� ���l��ate e��st�n� la�s an� �e��lat�ons s��� as C�a�te� ͳͻ of T�tle ͸Ǥʹ of t�e 
Co�e of �����n�aǡ �e�a���n� �one� o��e� selle�s an� �one� t�ans��tte�sǤ    
 
CYBERSECURITY  

 
���le ��be�se����t� �s not a ne� le�al to���ǡ �t �ont�n�es to be an a�ea �all�n� fo� �n��ease� 
not��e an� �ons��e�at�on of atto�ne�sǡ bot� as �e����e� �n a���s�n� �l�ents an� �n o�e�at�n� 
ea�� atto�ne�ǯs o�n le�al ��a�t��eǤ  �n ��o����n� ��ofess�onal se����es to o�� �l�entsǡ 
atto�ne�s nee� to �e�a�n a�a�e of a��l��able le�al an� et���al obl��at�onsǤ 
 
�����n�a �tate �a� ��les of ��ofess�onal Con���tǤ  ��le ͳǤ͸Ǥ Conf��ent�al�t� of �nfo��at�on  

���e��tsǣ 
 

ǲ��le ͳǤ͸ ȋ�Ȍ � la��e� s�all �a�e �easonable effo�ts to ��e�ent t�e �na��e�tent 
o� �na�t�o���e� ��s�los��e ofǡ o� �na�t�o���e� a��ess toǡ �nfo��at�on 
��ote�te� �n�e� t��s ��leǤǳ 

 
“Acting Reasonably to Preserve Confidentiality” 
ȏͳͻȐ  �a�a��a�� ȋ�Ȍ �e����es a la��e� to a�t  �easonabl� to safe��a�� 
�nfo��at�on ��ote�te� �n�e� t��s ��le a�a�nst �na�t�o���e� a��ess b� t���� 
�a�t�es an� a�a�nst �na��e�tent o� �na�t�o���e� ��s�los��e b� t�e la��e� o� 
ot�e� �e�sons ��o a�e �a�t����at�n� �n t�e �e��esentat�on of t�e �l�ent o� ��o 
a�e s�b�e�t to t�e la��e�ǯs s��e���s�onǤ �ee ��les ͳǤͳǡ ͷǤͳ an� ͷǤ͵Ǥ  T�e 
�na�t�o���e� a��ess toǡ o� t�e �na��e�tent o� �na�t�o���e� ��s�los��e ofǡ 
�onf��ent�al �nfo��at�on �oes not �onst�t�te a ��olat�on of t��s ��le �f t�e 

Page 148 of 424



 

9 
 
//8952752v2 2019 Gentry Locke Seminar 

la��e� �as �a�e �easonable effo�ts to ��e�ent t�e a��ess o� 
��s�los��eǤ  	a�to�s to be �ons��e�e� �n �ete���n�n� t�e �easonableness of t�e 
la��e�ǯs effo�ts �n�l��eǡ b�t a�e not l���te� toǡ t�e sens�t���t� of t�e 
�nfo��at�onǡ t�e l��el��oo� of ��s�los��e �f a���t�onal safe��a��s a�e not 
e��lo�e�ǡ t�e e��lo��ent o� en�a�e�ent of �e�sons �o��etent ��t� 
te��nolo��ǡ t�e �ost of e��lo��n� a���t�onal safe��a��sǡ t�e ��ff���lt� of 
���le�ent�n� t�e safe��a��sǡ an� t�e e�tent to ����� t�e safe��a��s 
a��e�sel� affe�t t�e la��e�ǯs ab�l�t� to �e��esent �l�ents ȋeǤ�Ǥǡ b� �a��n� a 
�e���e o� ���o�tant ��e�e of soft�a�e e��ess��el� ��ff���lt to �seȌǤ 
 
ȏͳͻaȐ    ��et�e� a la��e� �a� be �e����e� to ta�e a���t�onal ste�s to 
safe��a�� a �l�entǯs �nfo��at�on �n o��e� to �o��l� ��t� ot�e� la�sǡ s��� as 
state an� fe�e�al la�s t�at �o�e�n �ata ����a�� o� t�at ���ose not�f��at�on 
�e����e�ents ��on t�e loss ofǡ o� �na�t�o���e� a��ess toǡ ele�t�on�� 
�nfo��at�onǡ �s be�on� t�e s�o�e of t��s ��leǤ 
 
ȏʹͲȐ  �a�a��a�� ȋ�Ȍ �a�es �lea� t�at a la��e� �s not s�b�e�t to ��s���l�ne 
�n�e� t��s ��le �f t�e la��e� �as �a�e �easonable effo�ts to ��ote�t ele�t�on�� 
�ataǡ e�en �f t�e�e �s a �ata b�ea��ǡ ��be�Ǧatta�� o� ot�e� �n���ent �es�lt�n� �n 
t�e lossǡ �est���t�onǡ ��s�el��e�� o� t�eft of �onf��ent�al �l�ent �nfo��at�onǤ 
�e�fe�t onl�ne se����t� an� �ata ��ote�t�on �s not atta�nableǤ  ��en la��e 
b�s�nesses an� �o�e�n�ent o��an��at�ons ��t� so���st��ate� �ata se����t� 
s�ste�s �a�e s�ffe�e� �ata b�ea��esǤ �e�e�t�elessǡ se����t� an� �ata b�ea��es 
�a�e be�o�e so ��e�alent t�at so�e se����t� �eas��es ��st be �easonabl� 
e��e�te� of all b�s�nessesǡ �n�l���n� la��e�s an� la� f���sǤ  �a��e�s �a�e an 
et���al obl��at�on to ���le�ent �easonable �nfo��at�on se����t� ��a�t��es to 
��ote�t t�e �onf��ent�al�t� of �l�ent �ataǤ ��at �s ǲ�easonableǳ ��ll be 
�ete���ne� �n �a�t b� t�e s��e of t�e f���Ǥ �ee ��les ͷǤͳȋaȌǦȋbȌ an� ͷǤ͵ȋaȌǦȋbȌǤ 
T�e s�ee� a�o�nt of �e�sonalǡ �e���al an� f�nan��al �nfo��at�on of �l�ents 
�e�t b� la��e�s an� la� f���s �e����es �easonable �a�e �n t�e �o���n��at�on 
an� sto�a�e of s��� �nfo��at�onǤ � la��e� o� la� f��� �o��l�es ��t� �a�a��a�� 
ȋ�Ȍ �f t�e� �a�e a�te� �easonabl� to safe��a�� �l�ent �nfo��at�on b� e��lo��n� 
a���o���ate �ata ��ote�t�on �eas��es fo� an� �e���es �se� to �o���n��ate o� 
sto�e �l�ent �onf��ent�al �nfo��at�onǤ 
 
To �o��l� ��t� t��s ��leǡ a la��e� �oes not nee� to �a�e all t�e �e����e� 
te��nolo�� �o��eten��esǤ  T�e la��e� �an an� �o�e l��el� ��st t��n to t�e 
e��e�t�se of staff o� an o�ts��e te��nolo�� ��ofess�onalǤ  �e�a�se t��eats an� 
te��nolo�� bot� ��an�eǡ la��e�s s�o�l� �e��o���all� �e��e� bot� an� en�an�e 
t�e�� se����t� as nee�e�Ǣ ste�s t�at a�e �easonable �eas��es ��en a�o�te� 
�a� be�o�e o�t�ate� as �ellǤ 
 
ȏʹͳȐ  �e�a�se of e�ol��n� te��nolo��ǡ an� asso��ate� e�ol��n� ��s�sǡ la� 
f���s s�o�l� �ee� ab�east on an on�o�n� bas�s of �easonable �et�o�s fo� 
��ote�t�n� �l�ent �onf��ent�al �nfo��at�onǡ a���ess�n� s��� ��a�t��es asǣ 
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ȋaȌ �e��o��� staff se����t� t�a�n�n� an� e�al�at�on ��o��a�sǡ �n�l���n� 
��e�a�t�ons an� ��o�e���es �e�a���n� �ata se����t�Ǣ 
ȋbȌ �ol���es to a���ess �e�a�t�n� e��lo�eeǯs f�t��e a��ess to �onf��ent�al 
f��� �ata an� �et��n of ele�t�on��all� sto�e� �onf��ent�al �ataǢ 
ȋ�Ȍ ��o�e���es a���ess�n� se����t� �eas��es fo� a��ess of t���� �a�t�es to 
sto�e� �nfo��at�onǢ 
ȋ�Ȍ ��o�e���es fo� bot� t�e ba���� an� sto�a�e of f��� �ata an� ste�s to 
se���el� e�ase o� ���e ele�t�on�� �ata f�o� �o���t�n� �e���es befo�e t�e� 
a�e t�ansfe��e�ǡ sol�ǡ o� �e�se�Ǣ 
ȋeȌ T�e �se of st�on� �ass�o��s o� ot�e� a�t�ent��at�on �eas��es to lo� on 
to t�e�� net�o��ǡ an� t�e se����t� of �ass�o�� an� a�t�ent��at�on 
�eas��esǢ an� 
ȋfȌ T�e �se of �a���a�e an�Ȁo� soft�a�e �eas��es to ��e�entǡ �ete�t an� 
�es�on� to �al���o�s soft�a�e an� a�t���t�Ǥǳ 

 
 
Other examples of laws and regulations that may apply to lawyers in connection with 
Cybersecurity?  

o  VSB Rule 1.1 �a�nta�n�n� Co��eten�e 
o  HIPAA ȋ�e�e �o� a�t�n� as a ��s�ness �sso��ate to a Co�e�e� �nt�t�ǫȌ 
o  Contract Law ȋ�n�a�e�ent �ette�sǡ �ata �e����t� ���en�aǡ Te��s of 

�e����eǡ et�Ȍ 
o  Federal Trade Commission Rules and Regulations ȋ�ealt� ��ea�� 

�ot�f��at�on ��leǢ 
�a��Ǧ�ea��Ǧ�l�le�Ȍ 
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HOT LEGAL TOPICS:  

ILLEGAL GAMBLING IN VIRGINIA 
 

Guy M. Harbert 
 

I. WHAT CONSTITUTES “ILLEGAL GAMBLING?” 
aǤ ǲ�lle�al �a�bl�n�ǳ   

�Ǥ ǲ�eans t�e �a��n�ǡ �la��n�ǡ o� �e�e��t of an� bet o� �a�e� �n t�e 
Co��on�ealt� of �one� o� ot�e� �ons��e�at�on o� t��n� of �al�eǡ 
�a�e �n e���an�e fo� a ��an�e to ��n a ����eǡ sta�eǡ o� ot�e� 
�ons��e�at�on o� t��n� of �al�eǡ �e�en�ent ��on t�e �es�lt of an� �a�eǡ 
�ontestǡ o� an� ot�e� e�ent t�e o�t�o�e of ����� �s �n�e�ta�n o� a 
�atte� of ��an�eǡ ��et�e� s��� �a�eǡ �ontestǡ o� e�ent o����s o� �s to 
o���� �ns��e o� o�ts��e t�e l���ts of t�e Co��on�ealt�Ǥǳ  �aǤ Co�e 
ȚͳͺǤʹǦ͵ʹͷ ȋͳȌ 

��Ǥ T��s �ef�n�t�on �e����es ͵ ele�ents 
ͳǤ ����e 
ʹǤ �a�e� 
͵Ǥ C�an�e 

���Ǥ �nless all t��ee ele�ents a�e ��esentǡ t�e�e �s no �lle�al �a�bl�n�Ǥ 
bǤ ǲ�a�bl�n� �e���eǳ 

�Ǥ ǲ�n� �e���eǡ �a���neǡ �a�a��e�nal�aǡ e�����entǡ o� ot�e� t��n�ǡ 
�n�l���n� boo�sǡ �e�o��s an� ot�e� �a�e�sǡ ����� a�e a�t�all� �se� �n 
an �lle�al �a�bl�n� o�e�at�on o� a�t���t�Ǥǳ �aǤ Co�eǤ ȚͳͺǤʹǦ͵ʹͷȋ͵ȌȋaȌ 

��Ǥ ǲ�n� �a���neǡ a��a�at�sǡ ���le�entǡ �nst���entǡ �ont���an�eǡ boa�� 
o� ot�e� t��n�ǡ o� ele�t�on�� o� ���eo �e�s�ons t�e�eofǡ �n�l���n� b�t not 
l���te� to t�ose �e�en�ent ��on t�e �nse�t�on of a �o�n o� ot�e� ob�e�t 
fo� t�e�� o�e�at�onǡ ����� o�e�atesǡ e�t�e� �o��letel� a�to�at��all� o� 
��t� t�e a�� of so�e ���s��al a�t b� t�e �la�e� o� o�e�ato�ǡ �n s��� a 
�anne� t�atǡ �e�en��n� ��on ele�ents of ��an�eǡ �t �a� e�e�t 
so�et��n� of �al�e o� �ete���ne t�e ����e o� ot�e� t��n� of �al�e to 
����� t�e �la�e� �s ent�tle�Ǣ ��o���e�ǡ �o�e�e�ǡ t�at t�e �et��n to t�e 
�se� of not��n� �o�e t�an a���t�onal ��an�es o� t�e ����t to �se s��� 
�a���ne �s not �ee�e� so�et��n� of �al�e ��t��n t�e �ean�n� of t��s 
s�bse�t�onǢ an� ��o���e� f��t�e�ǡ t�at �a���nes t�at onl� sellǡ o� ent�tle 
t�e �se� toǡ �te�s of �e���an��se of e����alent �al�e t�at �a� ��ffe� 
f�o� ea�� ot�e� �n �o��os�t�onǡ s��eǡ s�a�e o� �olo�ǡ s�all not be 
�ee�e� �a�bl�n� �e���es ��t��n t�e �ean�n� of t��s s�bse�t�onǤǳ �aǤ 
Co�eǤ ȚͳͺǤʹǦ͵ʹͷȋ͵ȌȋbȌ 
 

II. PRIZE 
aǤ ǲa ����eǡ sta�eǡ o� ot�e� �ons��e�at�on o� t��n� of �al�eǳ �aǤ Co�e Ț ͳͺǤʹǦ͵ʹͷ 
bǤ T�e ����e ��st �a�e �nt��ns�� �al�e Ǧ fa�e an� �lo�� fo� t�e ��nne� �s not 

s�ff���ent to �onst�t�te a ǲ����eǳǤ 
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III. WAGER 
aǤ �ost oftenǡ t�e �a�e� �s �as�ǡ o� �as a �as� e����alent �al�eǤ  ͳͻͻ͹ �����n�a 

�tto�ne� 
ene�al ���n�ons ͻ͹Ǣ ͳͻͻͳ �����n�a �tto�ne� 
ene�al ���n�ons ʹͺͺ 
ȋatta��e� as ����b�t ͶȌǢ �a���s �Ǥ �o�te�ǡ ͳͷ͹ �aǤ Ͷͳͷǡ ͳ͸ͳ �Ǥ�Ǥ ʹͶʹ ȋͳͻ͵ͳȌǤ 

bǤ �����ase of a ��o���t �onst�t�tes �ons��e�at�onǤ ͹͹Ǧ͹ͺ �����n�a �tto�ne� 

ene�al ���n�ons ʹ͵ͺǤ   

�Ǥ ��ee�sta�es 
�Ǥ T�a��t�onal ��o�ot�onal s�ee�sta�es a�e �en�e�e� le�al b� t�e 

el���nat�on of t�e ele�ent of �a�e� Ȃ ǲno �����ase ne�essa��ǳ to ente�Ǥ 
ͻ͹ �����n�a �tto�ne� 
ene�al ���n�on ͻ͹Ǣ ͹ʹǦ͹͵ �����n�a �tto�ne� 

ene�al ���n�on ʹͷͺǢ ͸ͻǦ͹Ͳ �����n�a �tto�ne� 
ene�al ���n�on ͳ͸͹Ǥ 

��Ǥ �a��n� f�ee ent�� a�a�lable ne�ates t�e ǲ�a�e�Ǥǳ Co�aǦCola �ottl�n� 
Co��an� of ��s�ons�n �Ǥ �a 	olletteǡ ͵ͳ͸ �Ǥ�Ǥʹ� ͳʹͻ ȋ��sǤ ���Ǥ ͳͻͺʹȌ 
ȋ��o�ot�onal s�ee�sta�es base� ��on s�e��all� �a��e� bottle �a�s on 
soft ���n� �onta�ne�s ��� not �onst�t�te �a�bl�n� be�a�se f�ee bottle 
�a�s �e�e a�a�lable ��on �e��estȌǢ ���Ǧ�tlant�� Co�aǦCola �ottl�n� CoǤ 
�Ǥ C�enǡ �als�� an� Te�le�ǡ Ͷ͸Ͳ �Ǥʹ� ͶͶ ȋ��Ǥ CtǤ ���Ǥ ͳͻͺ͵ȌǤ 

���Ǥ �o�e�e�ǡ t�e ��o���t t�at �s t�e s�b�e�t of t�e ��o�ot�on ��st �a�e 
�nt��ns�� �al�eǤ �����n�a �l�o�ol�� �e�e�a�e Cont�ol �oa�� �Ǥ �	� 
��ean��e� �ost ͵͸ͳͲǡ ͳͲ �aǤ ���Ǥ ͳ͸ͷǡ ͵ͻͲ �Ǥ�Ǥʹ� ʹͲʹ ȋͳͻͻͲȌ 
ȋ�a�bl�n� e��ste� ��e�e t�e onl� ��o���t sol� �as t�e ǲs��at�� offǳ 
�a�� ��on ����� t�e s�ee�sta�es �as �la�e�ȌǤ 

��Ǥ ��ee�sta�es �a�e �a���nes 
ͳǤ T�e Co�e �as a�en�e� �n ʹ Ͳͳͻ �n an effo�t to �a�e t�ese �a�es 

�lle�al Ǧ ǲ	o� t�e ����oses of t��s s�b����s�on an� 
not��t�stan��n� an� ��o��s�on �n t��s se�t�on to t�e �ont�a��ǡ 
t�e �a��n�ǡ �la��n�ǡ o� �e�e��t of an� bet o� �a�e� of �one� o� 
ot�e� �ons��e�at�on o� t��n� of �al�e s�all �n�l��e t�e �����ase 
of a ��o���tǡ �nte�net a��essǡ o� ot�e� t��n� �a�e �n e���an�e 
fo� a ��an�e to ��n a ����eǡ sta�eǡ o� ot�e� �ons��e�at�on o� t��n� 
of �al�e b� �eans of t�e o�e�at�on of a �a�bl�n� �e���e as 
�es���be� �n s�b����s�on ͵ bǡ �e�a��less of ��et�e� t�e ��an�e 
to ��n s��� ����eǡ sta�eǡ o� ot�e� �ons��e�at�on o� t��n� of �al�e 
�a� be offe�e� �n t�e absen�e of a �����aseǤǳ �aǤ Co�e ȚͳͺǤʹǦ
͵ʹͷ ȋͳȌ 

ʹǤ ǲ���� �e���es a�e no less �a�bl�n� �e���es �f t�e� �n���ate 
befo�e�an� t�e �ef�n�te �es�lt of one o� �o�e o�e�at�ons b�t not 
all t�e o�e�at�onsǤ Nor are they any less a gambling device 
because, apart from their use or adaptability as such, they may 
also sell or deliver something of value on a basis other than 
chanceǤǳ �aǤ Co�eǤ ȚͳͺǤʹǦ͵ʹͷȋ͵ȌȋbȌ ȋe���as�s a��e�Ȍ 

Page 152 of 424



 

13 
 
//8952752v2 2019 Gentry Locke Seminar 

 
IV. CHANCE vs SKILL 

aǤ �f s��ll predominates o�e� ��an�eǡ t�e�e �s no �lle�al �a�bl�n�Ǥ ͳͻͺ͹Ǧͻͻ 
�tto�ne� 
ene�al ���n�onsǡ �ǤʹͺͶǡ �a� ͵ͳǡ ͳͻͺͺǢ ��Ǥǡ �Ǥ ʹͺ͹ǡ 
�l� ʹͲǡ ͳͻͺͺǤ 

bǤ �aǤ Co�e Ț ͳͺǤʹǦ͵͵͵Ǥ ǲ���e�t�ons to a�t��leǢ �e�ta�n s�o�t�n� e�ents  �ot��n� �n 
t��s a�t��le s�all be �onst��e� to ��e�ent an� �ontest of s�ee� o� s��ll bet�een 
�enǡ an��alsǡ fo�l o� �e���lesǡ ��e�e �a�t����ants �a� �e�e��e ����es o� 
��ffe�ent �e��enta�es of a ���seǡ sta�e o� ��e���� �e�en�ent ��on ��et�e� 
t�e� ��n o� lose o� �e�en�ent ��on t�e�� �os�t�on o� s�o�e at t�e en� of s��� 
�ontestǤ  �n� �a�t����ant ��oǡ fo� t�e ����ose of �o��et�n� fo� an� s��� ���seǡ 
sta�e o� ��e���� offe�e� �n an� s��� �ontestǡ �no��n�l� an� f�a���lentl� 
ente�s an� �ontestant ot�e� t�an t�e �ontestant ����o�te� to be ente�e� o� 
�no��n�l� an� f�a���lentl� ente�s a �ontestant �n a �lass �n ����� �t �oes not 
belon�ǡ s�all be ���lt� of a Class ͵ ��s�e�eano�Ǥǳ 
 

V. EXCEPTIONS 
aǤ C�a��table 
a��n�Ǥ �aǤ Co�e ȚͳͺǦʹǦ͵ͶͲǤͳͷ et seq 
bǤ 	antas� ��o�tsǤ �aǤ Co�e Ț ͷͻǤͳǦͷͷ͸ et seq 

�Ǥ ǲ	antas� �ontestǳ �n�l��es an� onl�ne fantas� o� s���late� �a�e o� 
�ontest ��t� an ent�� fee �n ����� ȋ�Ȍ t�e �al�e of all ����es an� a�a��s 
offe�e� to ��nn�n� �a�t����ants �s establ�s�e� an� �a�e �no�n to t�e 
�a�t����ants �n a��an�e of t�e �ontestǢ ȋ��Ȍ all ��nn�n� o�t�o�es �efle�t 
t�e �elat��e knowledge and skill of t�e �a�t����ants an� s�all be 
�ete���ne� b� a�����late� stat�st��al �es�lts of t�e �e�fo��an�e of 
�n������alsǡ �n�l���n� at�letes �n t�e �ase of s�o�ts e�entsǢ an� ȋ���Ȍ no 
��nn�n� o�t�o�e �s base� on t�e s�o�eǡ �o�nt s��ea�ǡ o� an� 
�e�fo��an�e of an� s�n�le a�t�al tea� o� �o�b�nat�on of tea�s o� 
solel� on an� s�n�le �e�fo��an�e of an �n������al at�lete o� �la�e� �n 
an� s�n�le a�t�al e�entǤ �aǤ Co�e Ț ͷͻǤͳǦͷͷ͸ 

�Ǥ �o�se �a��n�Ǥ �aǤ Co�e Ț ͷͻǤͳǦ ͵͸Ͷ et seq 
�Ǥ �e�sonal �es��en�esǣ �aǤ Co�eǤ Ț ͳͺǤʹǦ͵͵Ͷ ǲ�ot��n� �n t��s a�t��le s�all be 

�onst��e� to �a�e �t �lle�al to �a�t����ate �n a �a�e of ��an�e �on���te� �n a 
����ate �es��en�eǡ ��o���e� s��� ����ate �es��en�e �s not �o��onl� �se� fo� 
s��� �a�es of ��an�e an� t�e�e �s no o�e�ato� as �ef�ne� �n s�bse�t�on Ͷ of Ț 
ͳͺǤʹǦ͵ʹͷǤǳ 
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Code of Virginia 
Title 58.1. Taxation 
Chapter 36. Tax Exempt Property 

§ 58.1-3660. Certified pollution control equipment and facilities 
A. Certified pollution control equipment and facilities, as defined herein, are hereby declared to 
be a separate class of property and shall constitute a classification for local taxation separate 
from other such classification of real or personal property and such property. Certified pollution 
control equipment and facilities shall be exempt from state and local taxation pursuant to Article 
X, Section 6 (d) of the Constitution of Virginia. 

B. As used in this section: 

"Certified pollution control equipment and facilities" shall mean any property, including real or 
personal property, equipment, facilities, or devices, used primarily for the purpose of abating or 
preventing pollution of the atmosphere or waters of the Commonwealth and which the state 
certifying authority having jurisdiction with respect to such property has certified to the 
Department of Taxation as having been constructed, reconstructed, erected, or acquired in 
conformity with the state program or requirements for abatement or control of water or 
atmospheric pollution or contamination. Such property shall include, but is not limited to, any 
equipment used to grind, chip, or mulch trees, tree stumps, underbrush, and other vegetative 
cover for reuse as mulch, compost, landfill gas, synthetic or natural gas recovered from waste or 
other fuel, and equipment used in collecting, processing, and distributing, or generating 
electricity from, landfill gas or synthetic or natural gas recovered from waste, whether or not 
such property has been certified to the Department of Taxation by a state certifying authority. 
Such property shall also include solar energy equipment, facilities, or devices owned or operated 
by a business that collect, generate, transfer, or store thermal or electric energy whether or not 
such property has been certified to the Department of Taxation by a state certifying authority. 
For solar photovoltaic (electric energy) systems, this exemption applies only to (i) projects 
equaling 20 megawatts or less, as measured in alternating current (AC) generation capacity, for 
which an initial interconnection request form has been filed with an electric utility or a regional 
transmission organization on or before December 31, 2018; (ii) projects equaling 20 megawatts or 
less, as measured in alternating current (AC) generation capacity, that serve any of the public 
institutions of higher education listed in § 23.1-100 or any private college as defined in § 23.1-
105;(iii) 80 percent of the assessed value of projects for which an initial interconnection request 
form has been filed with an electric utility or a regional transmission organization (a) between 
January 1, 2015, and June 30, 2018, for projects greater than 20 megawatts or (b) on or after July 
1, 2018, for projects greater than 20 megawatts and less than 150 megawatts, as measured in 
alternating current (AC) generation capacity, and that are first in service on or after January 1, 
2017; (iv) projects equaling five megawatts or less, as measured in alternating current (AC) 
generation capacity, for which an initial interconnection request form has been filed with an 
electric utility or a regional transmission organization on or after January 1, 2019; and (v) 80 
percent of the assessed value of all other projects equaling more than five megawatts and less 
than 150 megawatts, as measured in alternating current (AC) generation capacity for which an 
initial interconnection request form has been filed with an electric utility or a regional 
transmission organization on or after January 1, 2019. The exemption for solar photovoltaic 
(electric energy) projects greater than 20 megawatts, as measured in alternating current (AC) 
generation capacity, shall not apply to projects upon which construction begins after January 1, 

I 8/5/2019 

Page 155 of 424



2024. For pollution control equipment and facilities certified by the Virginia Department of 
Health, this exemption applies only to onsite sewage systems that serve 10 or more households, 
use nitrogen-reducing processes and technology, and are constructed, wholly or partially, with 
public funds. All such property as described in this definition shall not include the land on which 
such equipment or facilities are located. 

"State certifying authority" shall mean the State Water Control Board or the Virginia Department 
of Health, for water pollution; the State Air Pollution Control Board, for air pollution; the 
Department of Mines, Minerals and Energy, for solar energy projects and for coal, oil, and gas 
production, including gas, natural gas, and coalbed methane gas; and the Virginia Waste 
Management Board, for waste disposal facilities, natural gas recovered from waste facilities, and 
landfill gas production facilities, and shall include any interstate agency authorized to act in 
place of a certifying authority of the Commonwealth. 

Code 1950, § 58-16.3; 1972, c. 694; 1984, c. 675; 1995, c. 229;2003, c. 859;2006, cc. 375, 939; 
2009, c. 671;2014, cc. 259, 737;2016, cc. 346, 51 ;2018, c. 849;2019, c. 441. 

The chapters of the acts of assembly referenced in the historical citation at the end of this section 
may not constitute a comprehensive list of such chapters and may exclude chapters whose 
provisions have expired. 

8/5/2019 
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6/24/2019 

Code of Virginia 
Title 58.1. Taxation 
Chapter 36. Tax Exempt Property 

§ 58.1-3661. Certified solar energy equipment, 
and certified recycling equipment, facilities, or 

facilities, or devices 
devices. 

A. Certified solar energy equipment, facilities, or devices and certified recycling equipment, facilities, or 
devices, as defined herein, are hereby declared to be a separate class of property and shall constitute a 
classification for local taxation separate from other classifications of real or personal property. The 
governing body of any county, city or town may, by ordinance, exempt or partially exempt such property 
from local taxation in the manner provided by subsection D. 

B. As used in this section: 

"Certified recycling equipment, facilities, or devices" means machinery and equipment which is certified 
by the Department of Environmental Quality as integral to the recycling process and for use primarily for 
the purpose of abating or preventing pollution of the atmosphere or waters of the Commonwealth, and 
used in manufacturing facilities or plant units which manufacture, process, compound, or produce for sale 
recyclable items of tangible personal property at fixed locations in the Commonwealth. 

"Certified solar energy equipment, facilities, or devices" means any property, including real or personal 
property, equipment, facilities, or devices, excluding any portion of such property that is exempt under § 
58.1-3660, certified by the local certifying authority to be designed and used primarily for the purpose of 
collecting, generating, transferring, or storing thermal or electric energy. 

"Local certifying authority" means the local building departments or the Department of Environmental 
Quality. The State Board of Housing and Community Development shall promulgate regulations setting 
forth criteria for certifiable solar energy equipment. The Department of Environmental Quality shall 
promulgate regulations establishing criteria for recycling equipment, facilities, or devices. 

C. Any person residing in a county, city or town which has adopted an ordinance pursuant to subsection A 
may proceed to have solar energy equipment, facilities, or devices certified as exempt, wholly or partially, 
from taxation by applying to the local building department. If, after examination of such equipment, 
facility, or device, the local building department determines that the unit primarily performs any of the 
functions set forth in subsection B and conforms to the requirements set by regulations of the Board of 
Housing and Community Development, such department shall approve and certify such application. The 
local department shall forthwith transmit to the local assessing officer those applications properly 
approved and certified by the local building department as meeting all requirements qualifying such 
equipment, facility, or device for exemption from taxation. Any person aggrieved by a decision of the 
local building department may appeal such decision to the local board of building code appeals, which 
may affirm or reverse such decision. 

D. Upon receipt of the certificate from the local building department or the Department of Environmental 
Quality, the local assessing officer shall, if such local ordinance is in effect, proceed to determine the value 
of such qualifying solar energy equipment, facilities, or devices or certified recycling equipment, facilities, 
or devices. The exemption provided by this section shall be determined by applying the local tax rate to 
the value of such equipment, facilities, or devices and subtracting such amount, wholly or partially, either 
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(i) from the total real property tax due on the real property to which such equipment, facilities, or devices 
are attached or (ii) if such equipment, facilities, or devices are taxable as machinery and tools under § 
58.1-3507, from the total machinery and tools tax due on such equipment, facilities, or devices, at the 
election of the taxpayer. This exemption shall be effective beginning in the next succeeding tax year, and 
shall be permitted for a term of not less than five years. In the event the locality assesses real estate 
pursuant to § 58.1-3292, the exemption shall be first effective when such real estate is first assessed, but 
not prior to the date of such application for exemption. 

E. It shall be presumed for purposes of the administration of ordinances pursuant to this section, and for 
no other purposes, that the value of such qualifying solar energy equipment, facilities, and devices is not 
less than the normal cost of purchasing and installing such equipment, facilities, and devices. 

Code 1950, § 58-16.4; 1977, c. 561; 1984, c. 675; 1988, c. 253; 1990, c. 690; 1998, c. 606; 2014, cc. 259, 
737; 2016, c. 346. 
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At A Glance 
• Solar Installed: 775.3 MW (115.8 MW installed in 2018)' 

• National Ranking: 18th (19th in 2018) 

• Enough Solar Installed to Power: 87,000 homes 

• Percentage of State's Electricity from Solar: 1.03%'~ 

• Solar Jobs and Ranking: 3,890 (20th in 2018)"' 

• Solar Companies in State: 255 companies total; 30 Manufacturers, 110 Installers, 115 Others`° 

• Total Solar Investment in State: $1.03 billion ($156.78 million in 2018) 

• Price Declines: 34% in the last 5 years 

• Growth Projections and Ranking: 2,887 MW over the next 5 years (ranks 7th) 

Virginia Annual Solar Installations 

300 

i 200 
U 
W a m 
U 

100 

0 ~ ~ _ 
2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 Q1 

ResldenUal Non-Residentlal ~ UUllty 

Notable Projects 
• Southampton Solar, LLC has the capacity to generate 100 MW of electricity -- enough to power over 10,868 

Virginia homes.° 

• IKEA is one of the first major corporations to get involved in Virginia with its 504 kW IKEA Woodbridge project 
in Woodbridge.°i 

• At 90 MW, Eastern Shore Solar, LLC in Oak Hall is among the largest solar installations in Virginia. Completed in 
2016 by Dominion Renewable Energy, this photovoltaic project has enough electric capacity to power more than 
9,781 homes.°" 

www.seia.org/states June 2019 
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Solar Companies in Virginia 
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The Solar Energy Industries Association (SEIA~) is the driving force behind solar energy and is building a strong 
solar industry to power America through advocacy and education. As the national trade association for the U.S. solar 
energy industry, which employs more than 242,000 Americans, we represent all organizations that promote, 
manufacture, install and support the development of solar energy. SEIA works with its 1,000 member companies to 
build jobs and diversity, champion the use ofcost-competitive solar in America, remove market barriers and educate 
the public on the benefits of solar energy. 

References 

All data from SEIA/GTM Research U.S. Solar Market Insight unless otherwise noted: htt~.//www,seia.org/research-resources/us 

EnergylnformationAdministration,ElectricPowerMonthly: ;ttp:iwww.eia.qpv,eiectricrtyimonthlyjuq_enerafion 
"' The Solar Foundation, State Solar Jobs Census: .~ lhesolarfoun~iation.org/solar jobs_-census/states/ 
'~ SEIA, National Solar Database: ;: research-resources; national-solarciatabase 
"SEIA,MajorSolarProjectsList: :i~:,, :~~.~c~:~.org;"researc/i-resr~urces/major-;olarprolects-list 
"' Ibid 
°" SEIA, Solar Means Business: '~,:,';'www.seia orgicampaigiiisolar-means-Qusiness-2016 

www.seia.org/states June 2019 
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VIRGINIA 

How Virginia is breaking 
logjams around solar energy 
legislation 

Elizabeth McGowan ~ May 7, 2019 

Farragutfitl(lrtuas://cmm~rn~:s.~+•rkimedircnrr/ivikUF'i1c:20~.5 Vireirsia Sate tto~r~~ - et~i:~no~:~[, vurr,~t« nz.mr,1/ 
Yl/lku~tedia Commons 

Dae Virginia Statelzonse of Rrclanao~t~l. 

Mediation and conversation amongstakeholders 
mean the industry's prospects in the state are 
brightening. 

When Virginia's General Assembly convened in January for its hectic six-week 
session, solar developers rallied against apair oflittle-noticed bills they feared 
would dampen their industry statewide. 

Months later, their outlook is far less dire. 

One bill, which would have made it costlier to deconstruct arrays of 
photovoltaic panels at the end of their usefulness by charging a huge per-acre 
fee, became far more palatable during a mediation process unique to Virginia. 
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The other measure, intent on repealing t~ breaks for solar, never advanced out 
of committee. The local branch of the Solar Energy Industries Association is 
now in the midst of meeting with stakeholders to hammer out a compromise 
bill that they hope the General Assembly will pass nelct year. 

Solar advocates praised debate and discussion as the path to consummation for 
both bills. 

"Our approach is, ̀ Let's get together to see what we can work out;" said David 
Murray, executive director of the trade association for Virginia, Maryland, 
Delaware and the District of Columbia. "Every legislative process I've ever been 
in, there has been an instance where legislators said we need to have 
stakeholders sitting around the table and coming to some form of agreement" 

Mediators navigate decommissioning 

The solar industry wasn't opposed to the idea of a decommissioning plan for 
solar farms, but developers were united against the language rolled out in SB 
1091. That original bill authorized localities to have developers cover a fixed 
decommissioning bond of $10,000 per acre. 

It was sponsored by Sen. Bryce Reeves, R-Spotsylvania, who represents the 
county where sPower has gained approval to build Virginia's largest solar 
project thus far — 500 MW spread out over 6,350 acres. 

Solar developers pushed back with their own draft bill, SB 1398, sponsored by 
Sen. William Stanley Jr., R-Franklin. 

Mediators affiliated with what's called the Rubin Group morphed all of those 
b1t5 (hops://energynews.us/2019/02/28/southeast/how-an-outside-mediator-helped-broker-

virginias-new-solar-tegslation/)into the final, more industry-friendly version that 
became law in late March and goes into effect July 1. The non-governmental 
group was created several years ago specifically to halt the stonewalling of solar 
legislation. 

Mark Rubin, executive director of the Virginia Center for Consensus Building at 
Virginia Commonwealth University in Richmond., is its chief mediator. 
Representatives from the regional solar trade association, co-ops, investor-
ownedutilities, the environmental community and a rate design expert are 
among the other participants. 

The new IaW, folded into HB 2621(https://lis.virginia.gov/cgi-bin/legp604.exe? 

191+swn+HB2621)1rid SB 1091 (http://lis.virginia.gov/cgi-bin/Iegp604.exe?191+sum+SB1091) , 

requires a written decommissioning agreement to be either part of the local 
project approval process or a condition of site approval. 

It ditches the $10,000 per-acre bond, but requires developers to provide credit, 
cash or bond for decommissioning costs based upon the estimate of a licensed 
professional engineer. 'Ihe net salvage value of the solar panels and other 
equipment can be included in that estimate. 

As well, the companies must stabilize the soil, restore the ground cover and 
dispose of all materials. 

Murray praised the Rubin Group for breaking a logjam on numerous solar bills 
and also guiding legislators through complicated measures that they don't have 
the expertise to understand. 
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"For communities concerned about liability, this bill offers assurance that land 
will return to its prior use;' he said. 

The "life" e~cpectancy of a solar farm is 25 to 35 years. As solar power evolves, 
Murray said he expects the recycling of metals and other materials to grow and 
become more efficient. 

Rural legislators spur tax repeal bill 

Rural legislators convinced that solar developers weren't paying their fair ta.~c 
SIlaT'e Were behind HB 2810 (http://lis.virginia.gov/cgi-bin/legp604.exe?191+sum+HB2810) 

introduced by Del. Tommy Wright, R-Victoria. 

A 2016 state law established a mandatory 80%o exemption from the local 
machine and tool ta~c for solar installations between 20 megawatts and 150 MW, 
as long as construction began before Jan. 1, 2024. Wright's bill would have 
sunsetted that exemption four years early — in January 2020. 

That bill, backed by the Virginia Association of Counties, was spurred by local 
governments in Southside, a region in far south central Virginia bordering North 
Carolina. 

Many residents there have been skeptical of solar, the pace. of its development 
and the conversion of agricultural lands to solar farms. 

For years they have maintained that tug exemptions for solar developers are 
shorting rural localities of revenue. 

"Wright and others in that part of the state are seeing a lot of solar farms 
feeding data centers in northern Virginia; Murray said. "They figure they could 
get more revenues, more juice from the solar orange, so to speak" 

Murray's trade group and their lobbyists countered local legislators on several 
fronts. Even with tax reductions in place, they argued, communities still collect 
more revenue from a solar farm than fallow or farmed land. 

Two, they emphasized that solar attracts initial construction jobs and ongoing 
maintenance jobs in places with higher unemployment. And three, they said 
solar projects don't include infrastructure and service eacpenses that other 
developments do. 

"What some localities don't realize is that margins are very tight in this industry 
because it's so competitive;' Murray said. 

Joe Lerch, director of local government policy for the Virginia Association of 
Counties, said his organization supported HB 2810 because it would have 
allowed local governing bodies to determine what level of tax incentive to offer 
solar installations. 

"Rural counties will forfeit millions in revenue, partictilarly so for larger 
projects, due to the state mandate; he said, referring to the 20161aw. 

While disappointed that the bill failed, Lerch said his organization is meeting 
with the solar industry to figure out how rural communities can recover what 
they claim is lost revenue. 

One idea being floated is a solar severance tax —modeled after takes paid by 
fossil fuel companies — on the power being produced. 
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"We just sat down last week to look at options" Murray said. "We're batting 
around some ideas that could work in the interim as a handshake agreement" 

As happened with the decommissioning bill, he is optimistic that "negotiating 
can once again win the day" 

"We're eacploring a number of options that night work;' he said. "It's a matter of 
both sides getting something they want" 
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- Washington Free Beacon - https://freebeacon.com - 

Virginia's Push for Solar Panels Offers Few Rays of 
Hope 
Posted By Nic Rowan On May 5, 2019 @ 5:00 am In Issues ~ No Comments 

Many Civil War battles were fought on the farms surrounding Culpeper, Va., about an hour 
outside Washington, D.C., and in the shadow of the Blue Ridge Mountains. Now, a new 
conflict is underway, as members of the local community push back against energy 
providers attempting to cover Culpeper—and other parts of rural Virginia—with solar 
facilities, sometimes thousands of acres in size. 

The push for solar in Virginia is part of a nationwide effort to ramp up several fashionable 
renewable energy sources in the United States. To attract energy providers, federal, state, 
and local governments offer generous tax credits and subsidies for solar and wind 
facilities. 

Virginia's General Assembly voted in 2016 to subsidize solar and wind energy with an 80 
percent sales and use tax exemption for machinery, tools, and equipment for public service 
corporations, following a number of legislative pushes for clean energy in the state. It was 
a successful strategy: Since the decision, solar providers have gained approval to set up 
shop in Spotsylvania, Chesterfield, Accomack, and other communities. The proposed solar 
facility in Culpeper, operated by the California-based Cricket Solar, will cover 800 acres of 
land intended for agricultural use and is set to produce 80 megawatts of power for the 
county. 
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But a growing body of research shows that, in the long run, solar isn't efficient enough to 
justify the land used and the money spent to make it a primary energy source. Doug Orye, 
an industrial electrical contractor who operates a farm near Culpeper, said he fears that 
solar companies moving into Virginia are using up land that would be better served for 
agricultural use. 

"We're destroying huge amounts of land for a system that, at best, is 20 percent efficient," 
he told the Washington Free Beacon, explaining that for their cost, solar facilities produce 
an almost negligible amount of energy. 

Orye added that in his experience, solar works best in small-scale situations, such as 
panels installed on private rooftops and sheds. For larger scale projects, though, the area 
solar panels cover coupled with their fickle nature—such as the impossibility of use on 
rainy days or at night—makes them not worth a hefty investment from government 
entities. 

"I don't have a problem with clean energy—I've got a background in industrial engineering 
—but it's got to be efficient," Orye said. 

Orye points to states such as California as previous places where solar providers have 
reaped the benefits of tax credits and subsidies, without significantly contributing to 
renewable energies. California was one of the first states to embrace solar, mandating in 
2002 that energy providers begin implementing it as a power source, and by 2020 will 
require all houses to be built with solar panel installations. The state leads a nationwide 
trend that has been gestating for nearly two decades. 

Federal and state governments subsidize the introduction of wind and solar—along with 
many other renewable energy sources—into local production lines to help aid the growth of 
these industries. Wind receives the most federal subsidization, with solar following in a 
close second. Between 2010 and 2016, solar subsidies ranged between 10 cents and 88 
cents per kWh (the standard measurement for energy produced in an hour) and between 
1.3 cents and 5.7 cents per kWh for wind. In comparison, other clean energy sources such 
as natural gas and nuclear power received between 0.05 cents and 0.2 cents per kWh in 
this time period. 

But wind and solar are also the least efficient alternatives and dramatically raise prices to 
create energy. Electricity production prices went up 11 percent in states with mandates 
requiring subsidization for solar power seven years after their implementation, arecent 
study from the University of Chicago found. The same study found that after 12 years, 
prices rose 17 percent. 
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At the same time, the amount of energy saved in these states has been minimal. With the 
mandates, the amount of renewable energy in power generation was only 1.8 percent 
higher after seven years and only 4.2 percent higher after 12 years. 

In Accomack, Va., local officials are regretting a 2017 decision to allow the Utah-based 
solar provider sPower to set up a facility in the area. Its purpose, in large part, was to 
serve Amazon and Microsoft, whose recent expansions into Virginia prompted the tech 
giants to pledge to use more renewable energy. 

But it soon became clear that solar would not give a meaningful contribution to the tech 
giants. Amazon needs 7,000 megawatts of solar power to meet its commitment in Virginia, 
according to Ivy Main, chair of the Sierra Club's Renewable Energy Committee. It takes 
160 to 200 acres to produce 20 megawatts of solar power, according to Dominion E'nergy—
meaning that, at the very least, it would take 56,000 acres of solar to produce that 
amount of energy. In that case, a suitable power plant would require roughly 87.5 square 
miles of land covered in solar panels. 

The Accomack solar facility still collects its subsidies and credits, which amounted to $1.1 
million in 2018. But county supervisors are trying to make sure that it can't happen again. 
In 2017, county supervisors voted to restrict solar use for future facilities to only the few 
pieces of land zoned for industrial use. 

"We are an agricultural powerhouse: We're ranked number one in grain production and 
number two in vegetables and broilers in the state," County Administrator Michael Mason 
told the Free Lance-Star. "Agricultural property is highly prized." 

In early 2019, when sPower won approval to set up one of the largest plants in the United 
States in Spotsylvania-1.8 million panels on a 6,300-acre property, set to pump out 500 
megawatts of electricity per year—community opposition was strong, even as county 
supervisors passed the measure. 

Sean Fogarty, a leader of the Concerned Citizens of Spotsylvania County group, said that 
decision went against the county interests. 

"It's kind of a betrayal by the supervisors," he said. 

Supervisor David Ross, who opposed the decision, told the Free Lance-Star that he didn't 
think it was wise to re►y so heavily on an unproven energy source. 

"I think we're setting ourselves up to be a guinea pig," he said. "I would have rather 
started smaller." 
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Article printed from Washington Free Beacon: https://freebeacon.com 

URL to article: https://freebeacon.com/issues/virginias-push-for-solar-panels-
offers-few-rays-of-hope/ 

Copyright O 2018 Washington Free Beacon. All rights reserved. 
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Solar energy company sPower wants to build the 500 megawatt project on about 3,500 
acres, or nearly 5-and-a-half square miles, of land in western Spotsylvania County. (Getty 

Images/iStockphoto) 
After two years of debate, the Spotsylvania County Board of Supervisors 
voted Thursday to approve aspecial-use permit for what will be the East 
Coast's largest solar power plant. 

Solar energy company sPower (http://spower.com/) will build the $615 million 500-megawatt 
project on about 3,500 acres, or more than 5 square miles of land in the western 
Spotsylvania County, Virginia. 

Almost two-million solar panels will be installed on several tracts of land, in what's called the 
Wilderness area of the county. 

Opponents said the project was too big and carried unknown health and environmental 
risks, which the company disputed. 

sPower already has agreements to sell its energy to high-tech companies including Apple 
and Microsoft. 
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The company has said more than 1,000 construction jobs will be created over the next two 
years. Once finished, the project will provide 25 to 30 full-time jobs. 

Nearby homeowners had expressed concerns about water and noise pollution in an area 
where many homes use well water. The company agreed to use municipal water, and 
tweaked landscaping buffers. 

Daniel Menahem, senior manager of the Utah-based Sustainable Power Group, has said 
the project will pay over $20 million in property taxes during the projected 35-year life of the 
plant, compared with $700,000 if the land were not developed. 

Editor's note: This story has been edited to correct that it will be the East Coast's largest 
solar power plant, not the nation's. 

Like WTOP on Facebook (https.//www.facebook.com/wtopnews) and follow (c~WTOP 
(https://twitter.com/WTOP) on Twitter to engage in conversation about this article and 
others. 

O 2019 WTOP. All Rights Reserved. This website is not intended for users located within the 
European Economic Area. 

Copyright 2019 Hubbard Radio Washington DC, LLC. All rights reserved. This website is not 
intended for users located within the European Economic Area. 
• Feedback (https://wtop.com/feedback/) 
• Privacy Policy (http://corporate.hubbardradio.com/privacy/) 
• Terms of Use (http://corporate.hubbardradio.com/terms-of-use/) 
• Copyright (https://wtop.com/copyright/) 
• Hubbard Radio (http://corporate.hubbardradio.com/) 
• DMCA Notice (http://corporate.hubbardradio.com/dmca-notice/) 
• EEO (https://wtop.com/wp-content uploads/2019/05/6.1-FCC-EEO-Report-

WASHDCFinal.pdfl 
• FCC Public Inspection File (https://wtop.com/estop-103-5-fm-wwwt-107-7-fm-wtlp-103-9-fm-

wwfd-820-am-online-fcc-public-inspection-files/) 
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WAMU FEB 27 

The Largest Solar Farm On The East Coast Is 
Coming To Virginia If Opponents Don't Kill It 
First 

Jacob Fenston 

Solar panels in Nebraska. 

Nati Harnik / AP 

If it is built, it would be a massive expanse of black glass panels angled toward the sun. The solar panels would 

cover 3,500 acres in rural Spotsylvania County, generating 500 megawatts of power, the largest solar facility on the 

East Coast. But the project has generated intense opposition from some neighbors, many of whom live in a gated 
golf course com~r~unity. Recently the solar project has gained (negative) attention from national conservative media 

outlets. 
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(n the face of the controversy, the county board of supervisors decided in the wee hours of Wednesday morning to 
delay a final vote on the project until their next scheduled meeting in two weeks, and possibly even further. 

By that point in the morning, just after 1 a.m., the supervisors had spent the night listening to impassioned testimony 
from residents —nearly nine hours, nonstop. Residents packed into the Spotsylvania High School auditorium in 
opposing groups, the anti-solar group wearing red t-shirts, and the pro-solar residents wearing green t-shirts. 

The very first public speaker set the tone, with a fiery five-minute speech, linking the private solar project to U.S. 
Rep. Alexandria Ocasio-Cortez (D-NY) and her proposal to curb greenhouse gas emissions and climate change. 

Ayes vote from the county board would "give the green light to approve AOC's Green New Deal," said Russ 
Mueller, part of an organized group of residents of Fawn Lake, a housing development built around a golf course and 
country club. A small section of Fawn Lake abuts one corner of the solar project. "Don't transform our county into 
the face of the Green New Deal," said Mueller. 

Other neighbors, wearing green, said solar panels would be preferable to other possible developments. "For us, this 
is about who do we want as our neighbors," said Jim Meadows, whose family owns property next to the proposed 
solar farm. "I would much rather have solar panels as our neighbor. They don't drive up and down Route 631; they 
don't need a lot of county services, they're not out shooting their guns at night." 

The property consists of a total of 6,350 acres, 2,000 of which would be preserved as undeveloped land, according to 
the company, sPower, seeking to build the project, 11 miles west of the city of Fredericksburg. The solar panels 
would be set back from the property line by at least 100 feet. A timber company currently owns the land, and trees 
have been periodically clear cut. 

"Unfortunately some folks seem to love living next door to our timber tract but shortsightedly hate to see us utilize 
it," said Bill Ridge, a forester with Riveroak Timberland, which owns the land. "They like us owning it but not 
using it." 

"You know, and what about landowner rights?" Ridge asked. He also had a retort to residents of the neighboring 
housing development: "To the person who had a sign, `Save Our Wilderness,' well why did you build a house on it?" 
(Fawn Lake was developed starting in the late 1980s, and covers 2,300 acres.) 

The majority of the power from the facility would be sold to Microsoft, which has two data centers in Virginia, using 
massive amounts of electricity. The site in Spotsylvania was chosen for its remote rural location, and its proximity to 
a Dominion Energy substation, where solar power can be pumped into the grid, according to the solar developer, 
sPower. 

According to sPower, the panels would be mostly invisible from roads and neighboring properties, surrounded by 
trees, vegetation, and earthen berms. But opponents of the project worry its large industrial footprint would lower 
their property values, and they also worry about the impact of construction, which would take 18 to 24 months. 
Other concerns ranged from the project's environmental impact, to cleanup when the site is eventually 
decommissioned, to the amount of tax revenue the county would collect. 

Meanwhile, sPower maintains the project would create hundreds of jobs during construction, including about two 
dozen permanent full-time jobs. The company says the project would generate $600 million in property tax revenue 
during the first year (compared to the current $19,000 in revenue the timber operation garners). 
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[n terms of environmental impact, the company says the project would reduce carbon emissions equivalent 
to 964,239 acres of forests sucking carbon from the atmosphere. 

As one green-shirt-wearing resident, Helen Pemberton, put it, "God bless sPower, and God bless Spotsylvania 
County." 

The board of supervisors will reconvene March 12. 

We depend on your support. . . DONATE 

RELATED STORIES 

WAMU. MAR 18 

Welcome To Spotsylvania: The East Coast 
Battleground For Big Solar 

f ~ 

ii/.~///////////~II ~~II~'f'f~' 

ALL THINGS CONSIDERED, MAR 25 

A Battle Is Raging Over The Largest Solar 
Farm East Of The Rockies 
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https://www.richmond.com/news/virginia/governor-signs-sweeping-utility-overhaul-affecting-million-
virginia-ratepayers/article_ce65175d-c789-5517-bcOc-e4cbd5d2c554.html 

Governor signs sweeping utility overhaul affecting 3 million 
Virginia ratepayers 
By ROBERT ZULLO Richmond Times-Dispatch Mar 9, 2018 
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Gov. Ralph Northam (center) met with staff and reporters Friday, March 2, 2018, inside his conference room at 
the Capitol. Northam said he would prefer that lawmakers send him a budget he can sign but warned that, if 
they don't, some of the compromises with Republicans may not hold up. 
BOB BROWN/Times-Dispatch 

Gov. Ralph Northam on Friday signed into law a dramatic overhaul of regulations for 
Virginia's two large electric utilities, a change that includes big boosts for grid 
modernization, renewable energy and energy efficiency programs but also one that 
opponents contend will make it difficult for state regulators to police billions in utility 
spending and issue customer refunds. 

"Today I signed legislation ending the freeze on energy utility rates, returning money to 
customers, and investing in clean energy and a modern grid," Northam said on Twitter. "I 
am proud that my team and I improved this bill significantly and thank the General 
Assembly for its continued work on the measure." 
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The law was spearheaded by Dominion Energy, Virginia's largest utility with about 2.5 
million residential and commercial customers. With increased focus on its lobbying clout 
this session, the company shepherded the law through a series of committee and floor 
debates and assembled a wide coalition of business and environmental advocates. 

"We appreciate the hard work put in by the broad coalition of supporters, the governor's 
office, and lawmakers on both sides of the aisle to reach consensus on creating a smarter, 
stronger, greener electric grid with tremendous customer benefits," Dominion spokesman 
Rayhan Daudani said. 

The bill was pitched as a crucial mechanism to move Virginia to a modern grid and more 
renewable energy while keeping base rates stable. But critics blasted it as another end run 
around regulation that was more about preserving the base rates and regulatory model 
that make Dominion's Wall Street analysts swoon. 

Senate Bill 966, dubbed the Grid Transformation and Security Act, resets the regulatory 
chess board three years after the General Assembly passed the 2015 "rate freeze" law, 
upheld last fall by the Virginia Supreme Court, that prevented the State Corporation 
Commission from issuing customer refunds and lowering base rates. 

The law allowed Dominion and Appalachian Power, which serves 500,000 customers in the 
southwestern part of the state, to roll up millions in excess profits. 
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The legislation declares 5,000 megawatts of wind and solar development in the public 
interest —roughly 3.7 times the generating capacity of Dominion's new natural gas-fired 
power plant in Brunswick County. Also included: $200 million in rate credits for Dominion 
customers for past overpayments and $10 million for Appalachian customers; nearly $1.2 
billion in energy efficiency spending and low-income energy assistance over the next 
decade and requirements that the utilities pass through to ratepayers savings from the 
federal tax reforms. 

"The commitments to renewable energy included in this bill will catapult Virginia to the 
forefront of the clean energy movement and position the commonwealth as the most 
active state in the nation for new solar development," said Devin Welch, co-founder of 
Charlottesville-based Sun Tribe Solar. 

The bill, in addition to pushing the commission to approve expensive programs it has 
largely rejected in the past to put distribution lines underground, also moves the utilities to 
a new system of rate reviews every three years instead of the two-year period that existed 
prior to 2015. 

Nominally, the State Corporation Commission will again be able to review utility earnings, 
lower base rates and issue customer refunds. 
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However, they will do so under a new framework that allows the utilities to deduct money 
spent on eligible grid and renewable energy projects, among other spending, from their 
overearnings for the purpose of determining base rates and customer refunds. Opponents, 
including a pair of state senators who unsuccessfully urged Northam to amend the bill, 
said it would lock in base rates that are already too high and make it practically impossible 
for the commission to lower rates and issue refunds by sanctioning utility spending that 
would keep that from happening. 

The commission and others, including Attorney General Mark Herring's office, argued that 
the law would erode protections for ratepayers even as it encouraged big spending from 
the utilities. 

Dominion, the largest corporate donor to Virginia campaigns and a major source of 
charitable giving, faced a new degree of scrutiny during the session as it pushed the bill 
through the chamber, including more than a dozen new lawmakers who refused its 
contributions. It also ran into skepticism from veteran lawmakers, such as Del. Mark Keam, 
D-Fairfax, who likened past votes on utility regulation to Lucy yanking the football away 
from Charlie Brown. 

Northam convened mediated talks on the legislation early on in the session to hammer out 
details. However, his fellow Democrats in the House of Delegates stepped in last month to 
excise a provision that would have allowed Dominion and Appalachian Power to collect 
from customers twice, once by using spending on eligible projects to offset refunds and 
then including those projects in the utility rate base on which the companies earn a return. 
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rzullo@timesdispatch.com 
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,+ An Agency of the Commonwealth of Virginia 
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My DEQ Permits Laws &Regulations 
Proorams Renewable Enerov Solar Enerov 

Solar Energy 

Wind Energy 

Combustion Based Energy 

Water Related Energy 
Model Ordinances 

Renewable Energy Projects 
Notices of Intent 

Renewable Energy Projects 
Map 

Application Submittal &Forms 
Permitting &Compliance 

Laws, Regulations,& Guidance 

Internet Available Resources 
Updates 

Contacts 

Virginia Department of 
Environmental Quality 
Mailing Address 
P0. Box 1105 
Richmond, VA 23218 

Street Address. 
1111 East Main St.. Suite 1400 
Richmond. VA 23219 

Contact Us: 
1-(804) 6984000 
1-800-592-5482 (Toll Free in VA) 

View Department of 
Environmental Quality 
Excenses 

Virainia.gov Find an Agency 

Search 

Programs Locations About Us Connect With DEQ 

Development of Solar Energy Program in 
Virginia 
DEQ developed a "permit by rule" to facilitate the review of small 
solar projects in Virginia. 

The Small Renewable Energy 
Projects (Solar) Permit by 
Rule (PBR) regulation 
became effective on July 18, 
2012. 

The PBR requirements for a 
complete application to 
construct and operate are 
explicitly identified under the 
regulation rather than being 
developed on a case-by-case 
basis and applies to solar 
energy projects 150 
megawatts or less. 

Facilities can obtain authorization from DEQ by agreeing to comply 
with all the construction and operating requirements of the PBR. 

The number of projects permitted under the solar program have 
grown exponentially with one PBR issued in 2015, six in 2016, ten in 
2017, and 14 in 2018. 

Solar PBR Resources 

Topics of interest pertaining to the Solar PBR can be accessed by 
clicking the hyperlinks below: 

• Laws and Regulations 
■ Guidance

Forms 
Fees 

■ Internet Resources 

Laws and Regulations 

What's New ..................................... 

See Town Hall for information 
on the Notice of Intended 
Regulatory Action (NOIRA) 
regarding Amendments to the 
Solar Permit by Rule. 

Quick Links . . ................................ . ......... .... ..... 

Notices of Intent 
Permits by Rule 

• 2009 Small Renewable Energy Projects Statute 
■ Small Solar Renewable Energy Project Permit Regulation Adoption (July 18, 2012) 
■ Small Renewable Enerav Projects Act 510.1-1197.5 et seq. 
■ Solar Permit by Rule Rectulations (9VAC15-60) 

Guidance 
DEQ has developed guidance for the benefit of Solar PBR applicants, members of the public, and agency 
staff. The Solar PBR Guidance addresses pre-construction natural resource analyses, mitigation plans, 
post-construction monitoring, and other PBR requirements and issues. Where appropriate, the Guidance 
discusses methods of performing the required regulatory tasks. The Guidance information is listed on 
Town Hall and consists of the following modules: 

• Cover Memo (REW2012-01) 
Section I: Solar PBR General (REW2012-01S1) 

• Section II: Solar PBR Methodology (REWZ012-01 S2) 
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• Section III: Solar PBR CAPZ Narrative (REW2012-01 S3) 

Additional Guidance Resources 

• Combined Solar PBR Guidance document (all modules combined into one document) 
CAPZ Maq (PDF) 
Coastal GEMS (DEQ) website 

Disclaimer: When using the PBR Guidance documents, please be aware that it is provided as 
guidance only and, as such, sets forth standard operating procedures for the agency. However, it does 
not mandate any particular method for complying with the regulations, nor does it prohibit any 
alternative method. If alternative proposals are made, such proposals will be reviewed and accepted or 
denied based upon their technical adequacy and compliance with appropriate laws and regulations. 

Top of Page 

Forms 

Notice of Intent for Full PBR Solar Project 
■ Notice of Intent for De Minimis Solar Project 
■ Environmental Permit Certification Form 
• Local Governing Bodv Certification Form 
• Utility Certification Form 
• Non-Utility Certification Forth 
■ Application Submittal Instructions 

Fees 

Permit Application Fees for renewable energy projects are listed in 9VAC15-60-110C. The permit 
application fee should be submitted to DEQ at the following address: 

Virginia Department of Environmental Quality 
Receipts Control 
P.O. Box 1104 
Richmond, VA 23218 

Internet Resources 

■ Updated List of Internet Resources (as referenced in VAC15-60-120) 
• Virginia Solar Native Plant Finder (VA DCR) 
• Virginia Solar Site Pollinator/Bird Habitat Scorecard (VA DCR) 

Top of Page 

My DEQ 
Permits
Laws & Regulations 
Proorams 
Locations 
Employment 
Aaencv Contacts 

DEQ Public Notices 

Public Calendar 

Air Quality Forecasting 

View DEQ Expenses 

News Clips 

News Releases 

Virginia Department of 
Environmental Quality 
P.O. Box 1105 
Richmond, VA 23218 
(804)698-4000 

Search 

Some resources on this website require Adobe Reader and Flash Player, Microsoft Word. PowerPoint or Excel. If you wish to receive this content in an 
accessible format pursuant to Section 508 of the federal Rehabilitation Act of 1973. as amended (29 U.S.C. ua 794 (d)), please call 800-592-5482. In addition. 
this website includes hyperlinks to websites neither controlled nor sponsored by DEQ or the Commonwealth of Virginia. Links may open in a new window. If 
you wish to receive content from a website which is neither controlled nor sponsored by DEQ or the Commonwealth, please contact the host of that website 
directly. 

Privacy Statement ~ Terms Of Use ~ WA1 Compliance ~ Contact Us 
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Icing on the Cake: How to Get Attorneys’ Fees, Costs and Interest 
 

�on��a TǤ �on�a�ǡ �a�l 
Ǥ �lo��enb��n�ǡ �l���a �Ǥ 
��bbͳ 

ent�� �o��e �e��na�     �e�te�be� ͸ǡ ʹͲͳͻ 

 
I. Introduction 

 
�tto�ne�sǯ fees a�e �ene�all� not t�e �a�n fo��s of an� ��e�e of l�t��at�onǡ �o�e�e�ǡ 

t�e� a�e ���o�tant at t�e be��nn�n�ǡ t��o���o�tǡ an� at t�e en� of ea�� �aseǤ �o �atte� t�e 
s��e o� t��e of �aseǡ �t �s ���t��al to t�e �ase e�al�at�on to �ete���ne ��et�e� atto�ne�sǯ fees 
a�e �e�o�e�ableǤ ��et�e� a �a�t� �a� �e�o�e� atto�ne�sǯ fees la��el� t��ns on t�e 
�elat�ons��� of t�e �a�t�es an� t�e nat��e of t�e l�t��at�onǤ ���all� as ���o�tantǡ ��et�e� t�e 
�a�t� a�t�all� ��ll �e�o�e� atto�ne�sǯ fees �e�en�s on t�e atto�ne�ǯs �a�ef�l b�ll�n� an� 
t��el� �et�t�on fo� �e�o�e��Ǥ �t t�e en� of t�e �a�ǡ ea�� atto�ne� not onl� �ants to ��o�e �e� 
�ase an� ��nǡ b�t s�e also �ants to �e�o�e� �e� fees �n a���t�on to t�e �a�a�es a�a��Ǥ 

 
����la�l�ǡ a f�ll �e�o�e�� fo� a �a�t� �a� also �n�l��e t�e �e�o�e�� of e��ensesǡ �osts 

an� �nte�estǤ  	o� a ��nn�n� �a�t�ǡ t�e �e�o�e�� of e��ensesǡ �osts an� �nte�est t��l� �a�es 
t�at �a�t� ��ole b� �e�o���n� �easonable o�tǦofǦ�o��et l�t��at�on e��ensesǡ an� a��o�nt�n� 
fo� t�e t��eǦ�al�e of �one�Ǥ T�e a�a�lab�l�t� of atto�ne�sǯ feesǡ �osts an� �nte�est s�o�l� be 
�ons��e�e� �n e�e�� �aseǤ   

 
II. Practical considerations 

 
�Ǥ T�e a�t�al a�o�nt of atto�ne�sǯ fees �a�el� �atte�s �nless a �ase �s l�t��ate� to 

t�e en�Ǥ �f �o��seǡ t�e ab�l�t� to �e�o�e� atto�ne�sǯ fees �an be a ba��a�n�n� 
tool ����n� settle�ent ne�ot�at�onsǡ b�t �ost to�tǦbase� �ases  settle fo� one 
l��� s�� ��t�o�t a s�e��f�� n��be� fo� atto�ne�sǯ feesǡ e��ensesǡ �ostsǡ o� 
�nte�estǤ 

 
�Ǥ ��ent�f� t�e e��sten�e an� t��e of feeǦs��ft�n� ��o��s�on ea�l� on an� set 

�eal�st�� e��e�tat�ons fo� �o�� �l�entǤ Cl�ents �ea� t�at �o� �an �e�o�e� 
atto�ne�sǯ fees f�o� t�e ot�e� s��e an� often ass��e t�at t�e fees a�e on 
to� of an� a�o�nt settle� fo�Ǥ �a�e s��e �o�� �l�ent �n�e�stan�s t�at �f t�e 
�ase �s settle�ǡ �o�� fee ��ll �o�e o�t of t�e total settle�ent a�o�ntǡ �nless 
t�e�e �s an e���ess stat�te t�at �e���ts a se�a�ate �e�o�e�� of atto�ne� 
feesǤʹ 

 
CǤ �n �����n�a state �o��t a�t�ons be s��e to �la�� �easonable atto�ne�sǯ feesǡ 

e��ensesǡ �ostsǡ an� �nte�est �n �o�� f��st �lea��n� ȋCo��la�nt o� �es�ons��e 
�lea��n�Ȍ ��t� �lea� ��le ͵ǣʹͷ not��eǤ �t �s ����ent to �a�e t�e ��le ͵ǣʹͷ 

                                                 
1 6pecial thanNs to .irN 6osebee and :illiaP 6potswood for their contributions to the ³5ecent &ases´ section� 
2 7here are a nuPber  federal statutory e[ceptions, liNe 7itle 9,,, )/6$,42 86& 1983,  the )alse &laiPs $ct, also 
see 6ection ,,,�$�2, infra for state statutes that provide for the recovery of fees 
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not��e a se�a�ate �a�a��a�� ��t� so�e t��e of e���as�sǡ �ǤeǤ bol� o� 
�n�e�l�ne�Ǥ 

 
�Ǥ �se t�e ǲ�easonableǳ �e����e�ent of atto�ne�sǯ fees to �o�� a��anta�e �f �o� 

a�e �efen��n� a �aseǤ  
 

ͳǤ  �n 	e�e�al Co��tǡ a �efen�ant �an �se ��le ͸ͺǡ �ffe� of 

����entǡ an� �a�e a settle�ent offe�Ǥ �f t�e offe� �s �e�e�te� an� t�e 
�lt��ate a�a�� �s not �o�e fa�o�able to t�e �la�nt�ffǡ t�e �la�nt�ff ��st 
�a� t�e �osts �n����e� afte� t�e offe� �as �a�eǤ͵ 

 
ʹǤ  �����n�a �oes not �a�e an offe� of �����ent ��leǤ 

 
͵Ǥ  ��et�e� �n fe�e�al �o��t o� �����n�a state �o��tǡ a �efen�ant 

s�o�l� �ons��e� �a��n� a �easonable offe� ȋes�e��all� �f l�ab�l�t� �s 
�lea�Ȍ an� ��t� t�at offe�ǡ ��o���e an e��lanat�on of t�e �easonableness 
of t�e offe� an� state t�at t�e �efen�ant ��ll ob�e�t to an� f��t�e� 
atto�ne�sǯ feesǡ e��ensesǡ o� �osts as �n�easonableǤ 

 
�Ǥ �n �����n�aǡ �o�e to b�f���ate t�e atto�ne�sǯ fees ea�l� on so t�at �o� a�e not 

fo��e� to ��o�e �� �o�� atto�ne�sǯ fees �n �o�� �ase �n ���ef an� �onse��entl� 
fo��e� to �es��nate e��e�ts an� ��o���e b�lls ea�l� onǤ 
 

	Ǥ ��ll �a�ef�ll� an� ��t� �eta�lǤ �nl� �n�l��e a�t�al le�al �o��ǡ not 
a���n�st�at��e tas�sǡ an� �o not o�e�b�ll fo� �n��o���t��e �onfe�en�esǡ t�a�elǡ 
o� ���l��at��e �o��Ǥ  

 

Ǥ �ee� �n ��n� t�at a �o��t �s �nl��el� to a�a�� all fees �n����e�Ǥ Co��ts �a�e 

��s��et�on �n �ons��e��n� t�e �easonableness of t�e fee an� a�e l��el� to �e���e 
t�e a�o�nt fo� ����� �o� �et�t�onǤ  

 
III. The basis for recovering attorneys’ fees  

 
�Ǥ T�e �ene�al ��le fo� �e�o�e��n� atto�ne�sǯ fees �n �����n�a �s t�e ��e���an 

��leǡ ����� states t�at ea�� �a�t� �a�s fo� �ts o�n atto�ne�sǯ fees an� �osts 
absent a �ont�a�t�al o� stat�to�� ��o��s�on to t�e �ont�a��ǤͶ  

 
ͳǤ 	eeǦs��ft�n� ��o��s�ons fo�n� �n �ont�a�ts o� �n �a��o�s stat�tes often 

�onta�n so�e �o��on ele�entsǤ 	��stǡ t�e ��o��s�on �s e�t�e� 
�an�ato�� o� ��s��et�ona��Ǥ T��s ��st�n�t�on �s ���o�tantǡ es�e��all� to 
t�e �ostǦbenef�t anal�s�s often �one �n ��e�a�at�on fo� settle�entǡ 
be�a�se a �an�ato�� feeǦs��ft�n� ��o��s�on ���es a �la�nt�ff st�on�e� 
ba��a�n�n� �o�e�Ǥ �n �ont�a�tsǡ t�e ��o��s�ons a�e �ene�all� 

                                                 
3 )5&3 5� 68� (ePphasis added)� 
4Shammas v. Focarino, 784 )�3d 219 (4th &ir� 2015)�  REVI, LLC v. Chi. Title Ins. Co., 290 9a� 203, 213 (2015)� 
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�an�ato��ǡ an� often ��o���e t�at a �e�ta�n �a�t� �s ǲent�tle�ǳ to 
�e�o�e� �easonable atto�ne�sǯ fees an� �osts �n �onne�t�on �ts b�ea�� of 
�ont�a�t a�t�onǤ �tat�tes �a� �se �an�ato�� lan��a�e l��e ǲt�e �o��t 
s�all a�a��ǳ atto�ne�sǯ fees an� �osts o� ��s��et�ona�� lan��a�e l��e ǲa 
�o��t �n �ts ��s��et�on �a� a�a�� atto�ne�sǯ feesǤǳͷ �e �a�ef�l to 
as�e�ta�n t�e nat��e of t�e atto�ne�sǯ fees ��o��s�on ea�l� onǤ 
 
T�e se�on� �o��on feat��e of a feeǦs��ft�n� ��o��s�on �s t�e �e����ent 
of t�e atto�ne�sǯ fees a�a��Ǥ 	eeǦs��ft�n� ��o��s�ons benef�t e�t�e� t�e 
��e�a�l�n� �la�nt�ff alone o� t�e ��e�a�l�n� �a�t� �n �ene�alǤ �tat�tes 
�a� ���e �o��ts t�e a�t�o��t� to a�a�� atto�ne�sǯ fees to a ��e�a�l�n� 
�efen�antǡ es�e��all� �n �ases of f���olo�s l�t��at�onǤ �o�e�e�ǡ a feeǦ
s��ft�n� ��o��s�on t�at benef�ts one s��e �e�a��less of ��et�e� t�at s��e 
��e�a�ls �as been fo�n� to be �n�ons��onable an� �nenfo��eableǤ͸ 
T��sǡ t�e f��st ste� �n an atto�ne�sǯ fee a�a�� anal�s�s �s to �ete���ne 
�f t�e�e �s a feeǦs��ft�n� ��o��s�on at �la�ǡ an� �f soǡ ��et�e� t�e 
��o��s�on �s �an�ato�� o� ��s��et�ona�� as �ell as ��o �a� benef�t 
f�o� t�e ��o��s�onǤ 
 

ʹǤ �����n�a �tat�to�� ��o��s�ons ȋ�e��esentat��e l�st�n�Ȍ 
 
aȌ �aǤ Co�e Ț ͺǤͲͳǦͷͶ ǦǦ ��on�f�l �eat� ǦǦ T�e a�o�nt �e�o�e�e� 

�n a ̶�����ent to ��st��b�te �e�o�e�� ��en t�e �e����t fa�ls to 
�o so̶ s�all be �a�� to t�e �e�sonal �e��esentat��e ��o s�all 
f��st �a� t�e �osts an� �easonable atto�ne�̵s fees an� t�en 
��st��b�te t�e a�o�nt s�e��f��all� allo�ate� to t�e �a��ent of 
�os��talǡ �e���al an� f�ne�al e��ensesǤ 

 
bȌ �aǤ Co�e Ț ͺǤͲͳǦͻʹ ǦǦ �a�t�t�on of �eal estateǤ 

 
�Ȍ �aǤ Co�e Ț ͺǤͲͳǦʹͳ͸Ǥ͹ ǦǦ �����n�a 	�a�� ��a�nst Ta��a�e�s ��t Ȃ 

a �e�son b��n��n� t�e a�t�on o� settl�n� t�e �la��ǡ s�all also 
�e�e��e an a�o�nt fo� �easonable e��enses �l�s atto�ne�sǯ fees 
an� �osts 

 
�Ȍ �aǤ Co�e Ț ͺǤͲͳǦʹʹͳǤʹ ǦǦ �es��ss�on of �ee�ǡ �ont�a�tǡ o� ot�e� 

�nst���ent ��on �lea� an� �on��n��n� e���en�e t�at �t �as 
��o���e� b� f�a��Ǥ 

 
eȌ �aǤ Co�e Ț ͺǤͲͳǦʹ͹ͳǤͳ ǦǦ san�t�ons Ǧ atto�ne�ǯs fees a�e 

�e�o�e�able �n �efen��n� an �n�a��ante� �la�� an� ���s��n� a 
san�t�ons a�a��Ǥ 

                                                 
5 See e.g. 9$� &2'( $11� � 16�1-378�18 (1950, as aPended)� 9$� &2'( $11� � 55-79�3($) (1950, as aPended)� 42 
8�6�&� � 12205� 31 8�6�&� � 3730� Lambert v. Sea Oats Condo. Ass’n, 293 9a� 245, 254 (2017)� 
6 McIntosh v. Flint Hill Sch., 2018 9a� &ir� /(;,6 321 ()airfa[, 6ept� 17, 2018)� 
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fȌ �aǤ Co�e Ț ͺǤͲͳǦ͵ͺͲ ǦǦ �ate not��e of nons��t ǲ�f not��e to ta�e a 

nons��t of ����t �s ���en to t�e o��os�n� �a�t� ��t��n se�en �a�s 
of t��al o� ����n� t��alǡ t�e �o��t �n �ts ��s��et�on �a� assess 
a�a�nst t�e nons��t�n� �a�t� reasonable witness fees and 
travel costs of expert witnesses s��e��le� to a��ea� at t��alǤǳ 
ȋe���as�s a��e�ȌǤ 
 

�Ȍ �aǤ Co�e Ț ͺǤͲͳǦͶͻͻ ǦǦ enfo��e�ent of �����ent l�enǤ 
 

�Ȍ �aǤ Co�e Ț ͺǤͲͳǦ͸ͷ͵ ǦǦ �e��esentat�on of �o�e�n�ental off���als 
as �efen�ants �n �an�a��s a�t�on �e�a���n� �a��ents f�o� 
t�eas��� 

 
�Ȍ �aǤ Co�e Ț ͺǤͲͳǦ͸ͷ͵Ǥͳ Ȃ �efense of �o�e�n�ental off���als ��en 

�onst�t�t�onal�t� of t�ans�o�tat�on obl��at�ons �s ��est�one� 
 

�Ȍ �aǤ Co�e Ț ͺǤͲͳǦ͸Ͷ͵ ǦǦ ��o �a��antoǤ 
 

�Ȍ �aǤ Co�e Ț ͳ͵ǤͳǦ͵ʹͻ ǦǦ sol���t�n� b�ea�� of toba��o �a��et�n� 
�ont�a�tǤ 

 
lȌ �aǤ Co�e Ț ͳͺǤʹǦͷͲͲ Ȃ �ons���a�� �la��s to �a�a�e b�s�ness 

�ont�a�ts 
 

�Ȍ �aǤ Co�e Ț ʹͲǦͳͳͲ ǦǦ ��o�sal ����o�t ǲ	a�l��e of ȏa �e�a����n�Ȑ 
s�o�se to not�f� t�e �a�o� s�all ent�tle t�e �a�o� to �est�t�t�on 
e��al to t�e a�o�nt of an� ����ent s���o�t an� �a�ntenan�e 
�a�� afte� t�e �ate of �e�a���a�eǡ to�et�e� ��t� �nte�est f�o� 
t�e �ate of t�e �e�a���a�e and reasonable attorney’s fees and 
costsǤǳ ȋe���as�s a��e�ȌǤ 

 
nȌ �aǤ Co�e Ț ͵ͳǦͳͳ ǦǦ �et�t�on to ��sb��se ���n���al of �nfant �a��Ǥ 

 
oȌ �aǤ Co�e Ț ͵͸ǦͻͶ ǦǦ ����ate a�t�on �n�e� 	a�� �o�s�n� �a�Ǥ 

 
�Ȍ �aǤ Co�e Ț ͶͲǤͳǦʹͺǤ͹Ǥ͸ ǦǦ fa�l��e to ��o���e lea�e fo� �ol�nta�� 

se����e �n t�e C���l ��� �at�ol 
 

�Ȍ �aǤ Co�e Ț ͶͲǤͳǦʹͺǤͳʹ ǦǦ ��olat�on of �����n�a ��n���� �a�e ��t 
 

�Ȍ �aǤ Co�e Ț ͷͳǤͷǦͶ͸ ǦǦ ��olat�on of t�e ����ts of �e�sons ��t� 
��sab�l�t�esǢ fees to t�e ��e�a�l�n� �a�t� 
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sȌ �aǤ Co�e Ț ͷͷǦͺʹ ǦǦ a�o���n� f�a���lent o� �ol�nta�� 
�on�e�an�eǤ 

 
tȌ �aǤ Co�e Ț ͷͺǤͳǦ͵ͻ͸ͻ ǦǦ s��t to sell lan� fo� ta�esǤ 

 
�Ȍ �aǤ Co�e ȚȚ ͷͻǤͳǦͳʹȋbȌ an� ͷͻǤͳǦͻǤͳͷȋbȌ ǦǦ ant�t��st s��tsǤ 

 
�Ȍ �aǤ Co�e Ț ͷͻǤͳǦ͸ͺǤ͵ Ȃ ���t�� of t�a�e�a�� o� se��al n��be� 

alte�at�on b� a �e�son ��t� t�e �ntent to �ef�a�� o� t�e �����n�a 
�o�e �ol���tat�on �ales ��t 

 
�Ȍ �aǤ Co�e Ț ͷͻǤͳǦʹͲͶ ǦǦ �����n�a Cons��e� ��ote�t�on ��t ǲ�n 

a���t�on to an� �a�a�es a�a��e�ǡ s��� �e�son also may be 
awarded reasonable attorneys’ fees and court costsǤǳ 
ȋe���as�s a��e�ȌǤ 

 
�Ȍ �aǤ Co�e Ț ͷͻǤͳǦʹͲ͹Ǥ͸ ǦǦ ��to�ob�le �e�a�� 	a��l�t�es ��t 

 
�Ȍ �aǤ Co�e Ț ͷͻǤͳǦʹͲ͹ǤͳͶ ǦǦ �oto� �e���le �a��ant� �nfo��e�ent 

��t 
 

�Ȍ �aǤ Co�e Ț ͷͻǤͳǦʹͲ͹Ǥʹ͹ �����n�a �easeǦ�����ase ���ee�ent ��t 
 

aaȌ �aǤ Co�e Ț ͷͻǤͳǦʹͲ͹Ǥ͵͵ ǦǦ Coll�s�on �a�a�e �a��e� ��t 
 

bbȌ �aǤ Co�e Ț ͷͻǤͳǦʹͲ͹ǤͶͶ ǦǦ Co��a��son ����e ���e�t�s�n� ��tǤ 
 

��Ȍ �aǤ Co�e Ț ͷͻǤͳǦʹͳͶ Ȃ �e��lat�on of �n�ent�on �e�elo��ent 
�e����es 

 
��Ȍ �aǤ Co�e Ț ͷͻǤͳǦ͵͵ͺǤͳ ǦǦ �����n�a �n�fo�� T�a�e �e��ets ��t 

 
eeȌ �aǤ Co�e Ț ͷͻǤͳǦͷͳͺ Ȃ �����n�a Tele��one ����a�� ��t 

 
ffȌ �aǤ Co�e Ț ͸ͲǤʹǦͳʹʹ ǦǦ �ne��lo��ent �o��ensat�on ǦǦ �o 

�n������al �la���n� benef�ts s�all be ��a��e� fees of an� ��n� �n 
an� ��o�ee��n� �n�e� t��s t�tle b� t�e �o���ss�on o� �ts 
�e��esentat��esǤ 

 
��Ȍ �aǤ Co�e Ț ͸ͲǤʹǦͳʹ͵ ǦǦ T�e �ne��lo��ent Co���ss�on �an l���t 

t�e a�o�nt of atto�ne�sǯ fees ��a��e� �n �e��esentat�on of an 
�n������al see��n� �ne��lo��ent benef�tsǤ 
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��Ȍ ��les Ͷǣͷȋ�Ȍ an� Ͷǣͳʹ of t�e ����e�e Co��t of �����n�a ��o���e 
fo� atto�ne�̵s fees �n �a��o�s �nstan�es fo� fa�l�n� to �a�e 
��s�o�e��Ǥ 

 
��Ȍ ��le Ͷǣͷȋ�Ȍ ǦǦ ȋͳȌ �f t�e �a�t� ����n� t�e not��e of t�e ta��n� of a 

�e�os�t�on fa�ls to atten� an� ��o�ee� t�e�e��t� an� anot�e� 
�a�t� atten�s �n �e�son o� b� atto�ne� ���s�ant to t�e not��eǡ 
t�e �o��t �a� a�a�� t�e �a�t� ����n� t�e not��e to �a� to s��� 
ot�e� �a�t� t�e �easonable e��enses �n����e� b� ��� an� ��s 
atto�ne� �n atten��n�ǡ �n�l���n� �easonable atto�ne�̵s feesǢ ȋʹȌ 
�f t�e �a�t� ����n� t�e not��e of t�e ta��n� of a �e�os�t�on of a 
��tness fa�ls to se��e a s�b�oena ��on ��� an� t�e ��tness 
be�a�se of s��� fa�l��e �oes not atten�ǡ an� �f anot�e� �a�t� 
atten�s �n �e�son o� b� atto�ne� be�a�se �e e��e�ts t�e 
�e�os�t�on of t�at ��tness to be ta�enǡ t�e �o��t �a� o��e� t�e 
�a�t� ����n� t�e not��e to �a� to s��� ot�e� �a�t� t�e �easonable 
e��enses �n����e� b� ��� an� ��s atto�ne� �n atten��n�ǡ 
�n�l���n� �easonable atto�ne�ǯs feesǤ 

 
��Ȍ ��le ͶǣͳʹȋaȌ ǦǦ �ot�on fo� ���e� Co��ell�n� ��s�o�e��ǣ ȋͶȌ �f t�e 

�ot�on �s ��ante�ǡ t�e Co��t s�allǤǤǤ�e����e t�e �a�t� o� 
�e�onent ��ose �on���t ne�ess�tate� t�e �ot�on o� t�e 
atto�ne� o� t�e �a�t� a���s�n� s��� �on���t o� bot� of t�e� to 
�a� to t�e �o��n� �a�t� t�e �easonable e��enses �n����e� �n 
obta�n�n� t�e o��e�ǡ �n�l���n� �easonable atto�ne�ǯs feesǤ 

 
�f t�e �ot�on �s �en�e�ǡ t�e �o��t s�all Ǥ Ǥ Ǥ �e����e t�at t�e 
�o��n� �a�t� o� t�e atto�ne� a���s�n� t�e �ot�on o� bot� of 
t�e� to �a� to t�e �a�t� o� t�e �e�onent ��o o��ose� t�e 
�ot�on t�e �easonable e��enses �n����e� �n�l���n� atto�ne�ǯs 
feesǤ 

 
��Ȍ �tto�ne�ǯs fees �an be a san�t�on �n�e� ��le ͶǣͳʹȋbȌ 
 
llȌ �tto�ne�̵s fees a�e also ��o���e� fo� �n ��le Ͷǣͳʹȋ�Ȍ fo� fa�l�n� 

to a���t an� �n Ͷǣͳʹȋ�Ȍ fo� t�e fa�l��e of �a�t� to atten� at o�n 
�e�os�t�on o� se��e ans�e�s to �nte��o�ato��es o� �es�on� to 
�e��est fo� �ns�e�t�onǤ 

 
͵Ǥ 	e�e�al �tat�to�� Cla��sǤ  

 
�t �s be�on� t�e s�o�e of t��s o�tl�ne to ��ent�f� e�e�� fe�e�al stat�te t�at allo�s fo� 

t�e �e�o�e�� of atto�ne�sǯ fees �n fe�e�al �o��tǤ �t �s ���te �o��on fo� Con��ess to �n�l��e a 
feeǦs��ft�n� ��o��s�on ��en ena�t�n� la�s t�at allo� fo� a ����ate ����t of a�t�onǤ �n so�e 
s�t�at�onsǡ t�e a�a�� �s ��s��et�ona��ǡ an� �n ot�e�sǡ t�e a�a�� �s �an�ato��Ǥ ���e��seǡ t�e 

Page 192 of 424



 

7 
 
//8947583v2 2019 Gentry Locke Seminar 

	e�e�al ��les of C���l ��o�e���e allo� fo� t�e a�a�� of san�t�onsǡ ��les ͳͳ an� ͵͹ �n�l��e 
atto�ne�sǯ feesǡ an� �n�e� ʹͺ ��C Ț ͳͻʹ͹ fo� �na���o���ate a�t�ons ta�en �n l�t��at�on �n 
fe�e�al �o��tsǤ 
 

ͶǤ Cont�a�t feeǦs��ft�n� �la�se e�a��les 
 

aȌ ǲT�e ��e�a�l�n� �a�t� s�all �a�e t�e ����t to �olle�t f�o� t�e 
ot�e� �a�t� �ts �easonable atto�ne�sǯ fees an� �osts �n����e� �n 
enfo���n� t��s ���ee�entǤǳ 

 
bȌ ǲ�f fo� an� �eason t�e a�o�nt ��e �n�e� t��s 

ȏ�ont�a�tȀ��o��sso�� noteȀa��ee�entȐ �s not �a�� ��en ��eǡ 
t�e ȏ�ont�a�to�Ȁnote �ol�e�Ȁna�e of �a�t�Ȑ s�all be ent�tle� to 
�ts e��enses an� fees �n����e� �n t�e �olle�t�on of t��s 
a��ee�ent ��t� �nte�est on t�e �n�a�� balan�eǤǳ 

 
�Ȍ �e a�a�e t�e ��� fo�� �ont�a�t �oes not �a�e a feeǦs��ft�n� 

��o��s�onǤ 
 

 
 

�Ǥ 	�a�� an� e���table �ons��e�at�ons �n �����n�a 
 

ͳǤ �����n�a �as also o�ene� t�e �oo� to t�e �e�o�e�� of atto�ne�sǯ fees �n 
s�t�at�ons be�on� t�e t�a��t�onal �ont�a�t�al an� stat�to�� bases fo� 
�e�o�e��Ǥ T�e �����n�a ����e�e Co��t �as allo�e� t�e �e�o�e�� of 
atto�ne�sǯ fees �n �ases ofǣ  

 
aȌ f�a��ǡ ͹   
 
bȌ �al���o�s ��ose��t�onǡͺ 

 
�Ȍ false �����son�entǡͻ  

 
�Ȍ a t��steeǯs �efense of ��s t��st �n �oo� fa�t�ͳͲǡ an�  

 
eȌ �n �e�ta�n s�o�sal s���o�t ��s��tesǤͳͳ  

 

                                                 
7 See Prospect Dev. Co. v. Bershader, 258 9a� 75 (1999)� See also MCR Fed., LLC v. JB&A, Inc., 294 9a� 446 
(2017) (holding that the trial court erred in awarding attorneys’ fees based on fraud when the plaintiff did not 
properly bring fraud claiPs)� 
8 See Burruss v. Hines, 94 9a� 413 (1897 
9 Bolton v. Vellines, 94 9a� 393 (1897)� 
10 Cooper v. Brodie, 253 9a� 38 (1997)� 
11 Carson v. Masterson, 224 9a� 329 (1982)� 
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ʹǤ �n �ases of f�a��ǡ t�e �ene�al ��le �s t�at a �o��t �as ��s��et�on to a�a�� 
atto�ne�sǯ fees b�t ǲ��st �ons��e� t�e ������stan�es s���o�n��n� t�e 
f�a���lent a�ts an� t�e nat��e of t�e �el�ef ��ante� to t�e �ef�a��e� 
�a�t�Ǥǳͳʹ �n Prospectǡ a �o��le bo���t a �a��el of lan�ǡ b��lt a �o�seǡ an� 
s�ent a s��n�f��ant a�o�nt of �one� on lan�s�a��n� base� ��on t�e 
�e��esentat�ons of t�e s�b����s�on �e�elo�e� t�at t�e a��o�n�n� lot 
�o�l� �e�a�n �oo�e� an� �o�l� not e�e� be b��lt ��onǡ ��e to t�e 
nat��e of t�e lan�Ǥͳ͵ T�e s�b����s�on �e�elo�e� �a� a�t�all� �lanne� all 
alon� to b��l� �o�ses on t�e lan�o�ne�sǯ a��o�n�n� lot an� 
s�bse��entl� be�an �e�o��n� t�eesǤͳͶ T�e lan�o�ne�s obta�ne� a 
te��o�a�� �n��n�t�on an� b�o���t s��t fo� a �e��anent �n��n�t�on an� 
�a�a�esǡ alle��n� b�ea�� of �ont�a�t an� f�a��Ǥͳͷ T�e t��al �o��t 
��ante� t�e �n��n�t�onǡ a�a��e� �oneta�� �a�a�esǡ an� a�a��e� 
atto�ne�sǯ feesǤͳ͸ T�e �����n�a ����e�e Co��t �el� t�at t�e�e �e�e no 
�o��ensato�� �a�a�es to be a�a��e�ǡ an� t�e t��al �o��t e��e� �n 
a�a���n� �a�a�esǤͳ͹ �o�e�e�ǡ t�e t��al �o��t �as �o��e�t to a�a�� 
̈́ͳͷͳǡ͵͹ͺǤͲͲ �n �n����e� atto�ne�sǯ fees an� �osts be�a�se ��t�o�t 
t�ose feesǡ t�e �la�nt�ffsǯ ǲ���to�� �o�l� �a�e been �ollo�Ǥǳͳͺ ����t� 
�e����e� t�at t�e �la�nt�ffsǡ ��o �e�e s���essf�l �n �ett�n� �n��n�t��e 
�el�ef �n a �otl� �onteste� �aseǡ �e�o�e� t�e�� atto�ne�sǯ fees be�a�se of 
t�e �el�be�ate f�a���lent �on���t of t�e �efen�antǤͳͻ 
 

͵Ǥ �n ʹͲͳͳǡ t�e �����n�a ����e�e Co��t �la��f�e� �ts Prospect ��l�n�ǡ 
�o�nt�n� o�tǡ t�at atto�ne�sǯ fees a�e a�a�lableǡ ��t��n t�e �o��tǯs 
��s��et�onǡ ��en t�e�e �s a f�n��n� of ǲ�allo�sǡ �el�be�ateǡ �e�e�tf�l a�ts 
Ǥ Ǥ Ǥ�ntent�onal ��on��o�n�ǡ f�a��ǡ o� selfǦ�eal�n�ǳ o� ��en t�e�e a�e 
fa�ts t�at ǲestabl�s� a �atte�n of ��s�on���tǤǳʹͲ  

 
CǤ T����Ǧ�a�t� atto�ne�sǯ fees �e�o�e�able as b�ea�� of �ont�a�t �a�a�es 

 
� �a�t� �a� also �e�o�e� atto�ne�sǯ fees �f t�e fees a�e b�ea�� of �ont�a�t �a�a�es �n 

a ��s��te ��t� a t���� �a�t�Ǥ T�e �����n�a ����e�e Co��t �e���e� t��s �ss�e as an �ss�e of f��st 
����ess�on �n t�e ͳͻ͸Ͳ �ase of Hiss v. FriedbergǤʹͳ �n Hissǡ t�e 	��e�be��s ente�e� �nto a  
�ont�a�t ��t� so�e lan�o�ne�s fo� t�e �����ase of �n����o�e� �eal ��o�e�t�Ǥʹʹ T�e 
	��e�be��s t�en e��lo�e� t�e f��� of ��ss Ƭ ��tle��e to ��n t�e t�tle sea���Ǥʹ͵ �ot� t�e 
                                                 
12 Prospect Dev. Co., 258 9a� at 92� 
13 Id. at 81-83� 
14 Id.  
15 Id. 
16 Id.at 80� 
17 Id.at 91� 
18 Id. at 93� 
19 Id. 
20 Carlson v. Wells, 281 9a� 173, 189-90 (2011)(internal Tuotations oPitted)� 
21 201 9a� 572 (1960)� 
22 Id. at 574� 
23 Id. 
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lan�o�ne�s an� ��ss Ƭ ��tle��e �ne� of an o�tstan��n� lease on t�e ��o�e�t� b�t tol� t�e 
	��e�be��s �t �o�l� not ���a�� t�e�� ���e��ate �ossess�on of t�e ��o�e�t�ǤʹͶ �es��te 
lan��a�e �n t�e es��o� a��ee�ent t�at t�e t�tle �o�l� be t�ansfe��e� f�ee an� �lea� of all 
en���b�an�esǡ t�e t�tle �ns��an�e �o��an� �ef�se� to �n�e�n�f� t�e 	��e�be��s f�o� ����ts 
of an� ot�e� �la��ants to t�e ��o�e�t�Ǥʹͷ T�e 	��e�be��s �e�e �nable to �e�o�e t�e lease�ol� 
an� s�e� t�e lan�o�ne�s an� ��ss Ƭ ��tle��e fo� b�ea�� of �ont�a�tǤʹ͸  

 
T�e 	��e�be��s settle� ��t� t�e lan�o�ne�s an� so���t to �e�o�e� t�e�� atto�ne�sǯ 

fees e��en�e� �n t�e lan�o�ne� �ase f�o� ��ss Ƭ ��tle��eǤʹ͹ �fte� a ben�� t��alǡ t�e ����e 
��ante� t�e�� �e��estǡ an� ��ss Ƭ ��tle��e a��eale� t�e �o��tǯs �e��s�on to ��ant t�e 
atto�ne�sǯ feesǤʹͺ T�e �����n�a ����e�e Co��t ���el� t�e t��al �o��tǯs �e��s�onǤ 

 
T�e Co��t ��s��sse� bot� t�e �ene�al atto�ne� fee �e�o�e�� ��le an� t�e ��le fo� 

b�ea�� of �ont�a�t �a�a�esǤ 
ene�all�ǡ ǲ�n t�e absen�e of an� �ont�a�t�al o� stat�to�� 
l�ab�l�t� t�e�efo�ǡ atto�ne�sǯ fees an� e��enses �n����e� b� t�e �la�nt�ff t�e l�t��at�on of ��s 
�la�� a�a�nst t�e �efen�ant Ǥ Ǥ Ǥ a�e not �e�o�e�able as an �te� of �a�a�esǳ �n a b�ea�� of 
�ont�a�t a�t�onǤʹͻ �o�e�e�ǡ  

 
�f t�e �la�nt�ff �an s�o� t�at t�e �efen�antǯs b�ea�� of �ont�a�t �as �a�se� 
l�t��at�on �n�ol��n� t�e �la�nt�ff �n �a��ent of �o�nsel feesǡ �o��t �ostsǡ an� t�e 
a�o�nt of a �����entǡ an� s�o�s f��t�e� t�at s��� e��en��t��e �s �easonable 
�n a�o�nt an� �o�l� not �a�e been a�o��e� b� ��� b� �easonable ����ent 
effo�tǡ �e �an �e�o�e� �a�a�es a�a�nst t�e �efen�ant �eas��e� b� t�e a�o�nt 
of t�ese e��en��t��esǤ͵Ͳ 

 
 �n Hissǡ �t �as ǲ�lea� t�at t�e e��lo��ent of �o�nsel b� t�e 	��e�be��s �as a ���e�t 
an� ne�essa�� �onse��en�e of t�e b�ea�� of t�e �ont�a�t of e��lo��ent of ��ss an� ��tle��e 
an� t�e b�ea�� of t�e�� es��o� a��ee�entǤǳ͵ͳ ǲ�e�a�se of t�e fa�l��e of ��ss an� ��tle��e to 
�e�fo�� t�e obl��at�ons ���ose� ��on t�e� �t �as ne�essa�� t�at t�e 	��e�be��s e��lo� 
�o�nsel to se���e f�o� t�e ȏlan�o�ne�sȐ t�at ����� t�e� ȋt�e 	��e�be��sȌ �a� �����ase� 
an� �a�� fo�Ǥǳ͵ʹ T�e Co��t �easone� t�at �en��n� t�e 	��e�be��s t�e ����t to �e�o�e� t�e 
atto�ne�sǯ fees �n t�e lan�o�ne� �ase �as to �en� t�e� all �a�a�es �n t�e b�ea�� of �ont�a�t 
a�t�on a�a�nst ��ss Ƭ ��tle��eǤ͵͵ T�e�efo�eǡ t�e Co��t ���el� t�e t��al �o��tǯs �e��s�on an� 
��ante� t�e 	��e�be��s t�e�� atto�ne�sǯ feesǤ͵Ͷ  
 

                                                 
24 Id. 
25 Id.at 574-75� 
26 Id.  at 575� 
27 Id� 
28 Id.at 576� 
29 Id. at 577� 
30 Id. at 578 (citing &orbin on &ontracts, 9ol� 5 � 1037, pp� 190, 191)�  
31 Id. at 579� 
32 Id. 
33 Id. 
34 Id. 
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 �����n�a �o��ts �a�e �ont�n�e� to �e�o�n��e t�e Hiss e��e�t�on to �e�o�e��n� 
atto�ne�sǯ fees an� �osts �f t�e� a�e ���e�t �a�a�es flo��n� f�o� a b�ea�� of �ont�a�tǤ͵ͷ  
 
 T��s fo�� of �e�o�e��n� atto�ne�sǯ fees �e����es t�at t�e fees be �le� as b�ea�� of 
�ont�a�t �a�a�esǡ not atto�ne�sǯ fees �n �n t�e t�a��t�onalǡ ��e���an ��le senseǤ �e�a�se a 
�a�t� �s �e�o�e��n� �ts atto�ne�sǯ feesǡ not f�o� �ts o��onent b�t f�o� a t���� �a�t�ǡ t�e�e �s 
no stat�teǡ �ont�a�tǡ o� f�a�� �e����e�entǡ an� t�e fees nee� not follo� t�e ��le ͵ǣʹͷ 
�e����e�entsǤ �at�e�ǡ Hiss an� �ts ��o�en� ���e l�t��ants t�e o��o�t�n�t� to �e�o�e� t�e�� 
atto�ne�sǯ fees as �a�a�es ��en t�ose fees a�e t�e ���e�t �es�lt of a t���� �a�t� b�ea�� of 
�ont�a�tǤ 
 

�Ǥ ���ellate atto�ne�sǯ fees  
 
ͳǤ �e�o�e��n� a��ellate atto�ne�sǯ fees ��e�e ����e�e Co��t of �����n�a 

�en�es t�e �et�t�on fo� a��eal 
 

aȌ ��e�e t�e ����e�e Co��t �as �en�e� a �et�t�on fo� a��ealǡ an 
a��ellee ��o �as �e�o�e�e� atto�ne�sǯ feesǡ �osts o� bot� �n t�e 
������t �o��t ���s�ant to a �ont�a�tǡ stat�te o� ot�e� a��l��able la� 
�a� �a�e an a��l��at�on �n t�e ������t �o��t �n ����� �����ent �as 
ente�e� fo� a���t�onal fees an� �osts �n����e� on a��ealǤ͵͸   

 
ͳǤ T�e a��l��at�on ��st be f�le� ��t��n ͵Ͳ �a�s afte� �en�al of t�e 

�et�t�on fo� a��eal o� of an� �et�t�on fo� �e�ea��n�ǡ �����e�e� �s 
late�Ǥ 
 

ʹǤ T�e a��ellee �oes not nee� to f�le a se�a�ate a�t�on to ���s�e 
t�e fee a��l��at�onǤ  T�e a��l��at�on �a� be f�le� �n t�e sa�e �ase 
f�o� ����� t�e a��eal �as ta�en an� t�at �ase s�all be 
�e�nstate� on t�e ������t �o��t �o��et ��on t�e f�l�n� of t�e 
a��l��at�onǤ   
 

͵Ǥ T�e ������t �o��t s�all �a�e �ont�n��n� ����s���t�on of t�e �ase 
fo� t�e ����ose of a������at�n� t�e a��l��at�onǤ   
 

ͶǤ T�e ������t �o��tǯs o��e� ��ant�n� o� �en��n� t�e a��l��at�on 
s�all be a f�nal o��e� fo� ����oses of ��le ͳǣͳǤ   

 

                                                 
35 See Owen v. Shelton, 221 9a� 1051 (1981)� Long v. Abbruzzetti, 254 9a� 122 (1997) (holding that the plaintiff 
could not recover fees because her attorney’s fees in the third-party litigation were not direct daPages but 
conseTuential daPages)� See also Comstock Potomac Yard, L.C. v. Balfour Beatty Constr., LLC, 694 )� 6upp� 2d 
468 ((�'� 9a� 2010)� 
36 5ule 1:1$(a), 5ule 5:35(b)(1)�   
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bȌ �ot��n� �n ��le ͳǣͳ� �est���ts o� ��o��b�ts t�e e�e���se of a� ot�e� 
����t o� �e�e�� fo� t�e �e�o�e�� of atto�ne�sǯ fees b� se�a�ate s��t o� 
ot�e���seǤ͵͹   

 
ʹǤ �e�o�e��n� a��ellate atto�ne�sǯ fees �n �o�est�� �elat�ons an� ot�e� 

fa��l�Ǧla� ��o�ee��n�s ��e�e a�t�o���e� b� stat�te 
 

aȌ T�e ����e�e Co��t an� Co��t of ���eals �a�e ��s��et�on to a�a�� a 
�a�t� atto�ne�sǯ fees on a��eal �n �ases ��e�e atto�ne�sǯ fees a�e 
�e�o�e�able b� stat�teǡ s�e��f��all� �n�e� T�tle ͳ͸Ǥͳǡ T�tle ʹͲǡ an� 
T�tle ͸͵ǤʹǤ͵ͺ   

 
bȌ � �a�t� see��n� an a�a�� of atto�ne�sǯ fees s�o�l� �a�e t�e �e��est 

�n t�e a��ellate b��efǤ͵ͻ   
 
�Ȍ �as�s fo� an a�a�� 

 
ͳǤ ǲ�n �ete���n�n� ��et�e� to �a�e s��� an a�a��ǡ t�e ȏa��ellate 

�o��t s�all not be l���te� to a �ons��e�at�on of ��et�e� a �a�t�ǯs 
�os�t�on on an �ss�e �as f���olo�s o� la��e� s�bstant�al �e��t b�t 
s�all �ons��e� all t�e e���t�es of t�e �aseǤǳͶͲ   
 

ʹǤ T�e Co��t �a� base �ts �e��s�on �e�a���n� atto�ne�sǯ fees an� 
�osts on ǲ�ts �ons��e�at�on of fa�to�s �n�l���n� ��et�e� t�e 
�e��est�n� �a�t� ��e�a�le�ǡ ��et�e� t�e a��eal �as f���olo�sǡ 
��et�e� e�t�e� �a�t� �ene�ate� �nne�essa�� e��ense o� �ela� �n 
���s��t of �ts �nte�estsǡ as �ell as Ǯall t�e e���t�es of t�e �aseǤǯǳͶͳ  
 

͵Ǥ �n �o�est�� �elat�ons �asesǡ t�e Co��t of ���eals ��ll a�a�� 
a��ellate atto�ne�sǯ fees ǲ��en t�e a����ents on a��eal a�e Ǯnot 
fa��l� �ebatable �n�e� an� �easonable �onst���t�on of t�e �e�o�� 
o� t�e �o�e�n�n� le�al ���n���lesǤǯǳͶʹ   
 

ͶǤ  T�e a��ellate �o��t �a� a�a�� to t�e �e��est�n� �a�t� all o� 
�a�t of t�e�� atto�ne�sǯ fees o� �a� �e�an� t�e �ss�e to t�e ������t 
�o��t fo� a �ete���nat�on of a �easonable fee a�a��ǤͶ͵   
 

                                                 
37 5ule 1:1$(b)�   
38 5ule 5:35(b)(2)($), 5ule 5$:30(b)(1-2)�   
39 5ule 5:35(b)(2)($), 5ule 5$:30(b)(1)�   
40 5ule 5:35(b)(2)(&), 5ule 5$:30(b)(3)� 
41 Friedman v. Smith, 68 9a� $pp� 529, 546 (2018) (Tuoting 5ule 5$:30(b)(3)-(4))� 
42 Friedman, 68 9a� $pp� at 546 (Tuoting Brandau v. Brandau, 52 9a� $pp� 632, 642 (2008))�     
43 5ule 5:35(b)(2)(%), 5ule 5$:30(b)(2)� 
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ͷǤ  �tto�ne�sǯ fees �a� not be a�a�lable �f t�e �a�t�es �a�e a 
�ont�a�t o� st���lat�on t�at ��o���es ot�e���seǤͶͶ  

 
�Ȍ ��en t�e fee �ete���nat�on �s �e�an�e� to t�e ������t �o��tǣ 

 
ͳǤ �e�o�e�able fees �a� �n�l��e t�e fees �n����e� b� t�e 

�e��est�n� �a�t� �n ���s��n� fees �n t�e ������t �o��tǤͶͷ   
 

ʹǤ �n �ete���n�n� t�e �easonableness of t�e feesǡ ǲt�e ������t �o��t 
s�all �ons��e� all �ele�ant fa�to�sǡ �n�l���n� b�t not l���te� toǡ 
t�e e�tent to ����� t�e �a�t� �as a ��e�a�l�n� �a�t� on t�e 
�ss�esǡ t�e nat��e of t�e �ss�es �n�ol�e�ǡ t�e t��e an� labo� 
�n�ol�e�ǡ t�e f�nan��al �eso���es of t�e �a�t�esǡ an� t�e fee 
��sto�a��l� ��a��e� �n t�e lo�al�t� fo� s���la� le�al se����esǤǳͶ͸   

 
 ��ts��e of t�ese a�en�esǡ a l�t��ant ��st �a� �ts o�n atto�ne�sǯ feesǤ 
��en t�e �al�e 
of an atto�ne�sǯ fees a�a��ǡ �a�t���la�l� �n �ases �e�e nonǦ�oneta�� �el�ef �s so���tǡ �t �s 
essent�al t�at an atto�ne� ��ent�f� �f an� �o� �e� �l�ent �an �e�o�e� atto�ne�sǯ feesǤ 
 

IV. Timely petition for recovery of attorneys’ fees and costs 
 
�Ǥ �����n�a ��le ͵ǣʹͷ ȋ�tate Co��t �asesȌ 

 
�n �����n�aǡ t�e atto�ne�sǯ fees an� �osts �la�� ��st be �n�l��e� �n t�e �lea��n�sǤ ��le 

͵ǣʹͷ of t�e ��les of t�e �����n�a ����e�e Co��t �e����es t�at a �a�t� see��n� to �e�o�e� 
atto�ne�sǯ fees ǲ�n�l��e a �e�an� t�e�efo�e �n t�eǳ �o��la�ntǡ �o�nte��la��ǡ ��ossǦ�la��ǡ 
t���� �a�t� �lea��n�ǡ o� �n a �es�ons��e �lea��n�ǤͶ͹ T�e �a�t� ��st also ǲ��ent�f� t�e bas�s 
��on ����� ȏ�tȐ �el�es �n �e��est�n� atto�ne�ǯs feesǤǳͶͺ 	a�l��e to �e�an� atto�ne�sǯ fees 
�onst�t�tes a �a��e� an� �s an absol�te ba� to �e�o�e��ǤͶͻ 
oo� ��a�t��es �o�l� �n�l��e 
e���as���n� t�e �e�an� fo� atto�ne�sǯ fees �n all �a�s o� bol� lette��n� stat�n� ǲ��le ͵ǣʹͷ 
�ot��eǳ an� t�en l�st�n� t�e le�al bas�s fo� t�e �e�an�Ǥ �ote t�at t�e e�a�t a�o�nt of t�e 
atto�ne�sǯ fees nee� not be �le�ǡ an� t�e ad damnum �la�se �oes not nee� to en�o��ass t�e 
a�o�nt of a �otent�al atto�ne�sǯ fees a�a��ǤͷͲ 
 

�Ǥ 	�C�ǡ ��le ͷͶ ȋ	e�e�al Co��t �asesȌ 
 

���s�ant to t�e 	e�e�al ��les of C���l ��o�e���eǡ ��le ͷͶǡ t�e ��o�e� �et�o� to 
�et�t�on to �e�o�e� atto�ne�sǯ fees an� �osts �s ��t� a �ot�onǤ T�e �la�� ǲ��st be �a�e b� 
�ot�onǳ �nless t�e �n�e�l��n� stat�te ��o���es ot�e���seǤ T�e �ot�on ǲ��stǣ ȋͳȌ be f�le� no 
                                                 
44 5ule 5:35(b)(2)(%), 5ule 5$:30(b)(2)� 
45 5ule 5:35(b)(2)(%), 5ule 5$:30(b)(2)� 
46 5ule 5:35(b)(2)('), 5ule 5$:30(b)(4)� 
47 9$� 683� &7� 5� 5ule 3:25� 
48 Id. 
49 Id. See also Graham, 294 9a� at 225-26� 
50 See Lambert v. Sea Oats Condo. Ass’n, 293 9a� 245 (2017)� 
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late� t�an ͳͶ �a�s afte� t�e ent�� of �����entǢ ȋʹȌ s�e��f� t�e �����ent an� t�e stat�teǡ ��leǡ 
o� ot�e� ��o�n�s ent�tl�n� t�e �o�ant to t�e a�a��Ǣ ȋ͵Ȍ state t�e a�o�nt so���t o� ��o���e 
a fa�� est��ate of �tǢ an� ȋͶȌ ��s�loseǡ �f t�e �o��t so o��e�sǡ t�e te��s of an� a��ee�ent abo�t 
fees fo� t�e se����es fo� ����� t�e �la�� �s �a�eǤǳ �t �s ���o�tant to �ee� t�ese �ates �n ��n� 
an� ��e�a�e as ���� �ate��al a�ea� of t��e to be able to s�b��t a t��el� �ot�onǤ 
 

CǤ ��f���at�on 
 


��en t�e fa�t t�at atto�ne�sǯ fees �annot be a�a��e� �nt�l t�e �n�e�l��n� �ase �s 
�e���e�ǡ a �a�t� o� bot� �a�t�esǡ �a� ��s� to b�f���ate t�e t��al an�Ȁo� sta� ��s�o�e�� as to 
t�e atto�ne�sǯ fees �ss�eǡ an� t��s s�o�l� be �one at t�e be��nn�n� of t�e �aseǤ �n fe�e�al �o��tǡ 
t�e �ot�on fo� atto�ne�sǯ fees nee� not e�en be �a�e �nt�l t�e t��al �as �on�l��e�ǡ so a ����e 
�a� sta� ��s�o�e�� on t�e �ss�e of atto�ne�sǯ fees �at�e� t�an b�f���ate t�e t��alǤͷͳ  

 
T�e fe�e�al ��le an� t�e �����n�a ��le on b�f���at�on a�e ���te s���la�Ǥ ��le ͶʹȋbȌ of 

t�e 	e�e�al ��les of C���l ��o�e���eǡ t�e ��le �on�e�n�n� b�f���at�onǡ states �n �e�t�nent �a�tǡ 
ǲȏfȐo� �on�en�en�eǡ to a�o�� ��e�����eǡ o� to e��e��te an� e�ono���eǡ t�e �o��t �a� o��e� a 
se�a�ate t��al of one o� �o�e �ss�esǤǳͷʹ �n �����n�aǡ �ene�all�ǡ a t��al �o��t �as ��s��et�on to 
ǲb�f���ate �ss�es ��e�e a���o���ate �n ����l t��alsǤǳͷ͵ ��f���at�on �s ���o�tant fo� ������al 
e�ono�� an� to ��e�ent a �a�t� f�o� s�ffe��n� ��e�����eǤͷͶ �o�e�e�ǡ a l�t��ant �as t�e ����t 
to �a�e t�e �ss�e of atto�ne�sǯ fees s�b��tte� to a ����Ǥͷͷ T�e�efo�e ��t�o�t t�e a��ee�ent of 
t�e �a�t�es an� t�e �o��tǡ a ����e ��ll not b�f���ate t�e t��al �n a ���� �onte�tǤͷ͸ 
 

V. Keep the Fee Petition Requirements in Mind while Billing 
 
�Ǥ T�e le�al stan�a�� fo� �e�o�e��ǣ �easonable �o��s t��es �easonable �o��l� 

�ate ȋT�e �o�esta�Ȍ 
 
 T�e 	o��t� C�����t Co��t of ���eals �as a�o�te� a t��eeǦste� ��o�ess fo� �ete���n�n� 
t�e fees an� �osts a�a��Ǥ  T��s a���oa��ǡ ����� �s follo�e� b� t�e fe�e�al ��st���t �o��ts �n 
�����n�aǡ set fo�t� �n McAfee v. BoczarǤ T�e �o��t ��st f��st ǲ�ete���ne t�e lo�esta� f����e b� 
��lt��l��n� t�e n��be� of �easonable �o��s e��en�e� t��es a �easonable �ateǤǳͷ͹ �e�on�ǡ 
t�e �o��t s�bt�a�ts fees fo� �o��s s�ent on �ns���essf�l �la��sǡ an� t����ǡ t�e �o��t a�a��s 

                                                 
51 See e.g. Advance Stores Company, Incorporated v. FrontStreet Facility Solutions, &ase 1o� 7:17-cv-568, (&) 
'Nt� 1o� 20 (:�'�9�$�, $ug� 6, 2018)� 
52 )ed� 5� &iv� 3� 42(b)� See Seneca Specialty Ins. Co. v. Dockside Dolls, Inc., 1o� 3:12cv19-5(3-'-1, 2012 8�6� 
'ist� /(;,6 116476 ((�'� 9a� -une 22, 2012)� ZEN42, LLC v. The Washington and Lee University, &ase 1o� 6:17-
cv-53, 'ocNet 1o� 29 (:�'� 9a� 2ctober 10, 2017)� %ecause attorneys’ fees do not coPe into play until after 
MudgPent in federal court, bifurcation is not usually an issue, but a court Pay stay discovery on attorneys’ fees if one 
side is insisting on proof of attorneys’ fees� 
53 Bond v. Baker Roofing Co., 81 9a� &ir� 439, 445 ()airfa[ &ir� &t� 2010) (citing Centra Health, Inc. v. Mullins, 277 
9a� 59 (2009))� 
54 Id. 
55 9a� &ode $nn� � 8�01-336 (1950, as aPended)� Lee v. Mulford, 269 9a� 562, 567 (2005)� 
56 Lee, 269 9a� at 567-58� 
57 McAfee v. Boczar, 738 )�3d 81, 88 (4th &ir� 2013) (internal citations oPitted)� See Lamonaca v. Tread Corp., 157 
)�6upp� 3d 507 (:�'� 9a� 2016)� See also Prison Legal News v. Stolle, 129 )�6upp� 3d 390 ((�'� 9a� 2015)� 
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ǲso�e �e��enta�e of t�e �e�a�n�n� a�o�ntǡ �e�en��n� on t�e �e��ee of s���ess en�o�e� b� 
t�e �la�nt�ffǤǳͷͺ  
 
 �lt�o��� �����n�a �o��ts �a�e not e���essl� a�o�te� t�e McAfee testǡ �����n�a follo�s 
a s���la� f�a�e�o��Ǥ �����n�a �o��ts ��ll f��st �ons��e� t�e lo�esta� f����eǡ ����� �s 
�ete���ne� b� ��lt��l��n� t�e n��be� of �easonable �o��s e��en�e� t��es a �easonable 
�o��l� �ateǡ an� t�en s�bt�a�t�n� fees s�ent on �nne�essa�� �la��sǡ ���le �ons��e��n� t�e 
o�e�all s���ess of t�e �a�t�esǤͷͻ 
 

�Ǥ �easonable �o��l� �ateǣ T�e f��st ste� �s to establ�s� t�e �easonableness of t�e 
�ate ��a��e�ǡ as onl� atto�ne�sǯ fees b�lle� at a �easonable �ate �an be 
�e�o�e�e�Ǥ T�e a��l��ant fo� t�e fee ǲbea�s t�e b���en of establ�s��n� t�e 
�easonablenessǳ of ea�� atto�ne�ǯs �ate b� s�o��n� t�at �t �s ǲ�ons�stent ��t� 
t�e ��e�a�l�n� �a��et �ates �n t�e �ele�ant �o���n�t� fo� t�e t��e of �o��ǳ 
�e�fo��e�Ǥ͸Ͳ 
 

ͳǤ T�e ��e�a�l�n� �a��et �s one ��e�e t�e �o��t s�ts to �e���e t�e a�t�onǤ͸ͳ 
T�e �ost ���o�tant e���en�e fo� ��o��n� t�e �easonable �o��l� �ate �s 
e��e�t test��on�ǡ �s�all� b� aff��a��tǡ as to t�e ��e�a�l�n� �a��et �ate 
�n t�e a�eaǤ T�e �o��t ��ll also �ons��e� t�e ��ff���lt� of t�e �ase an� t�e 
e��e��en�e of t�e atto�ne�sǤ͸ʹ 
 

ʹǤ ��at �f t�e �ase t�ansfe�s �n t�e ����le of l�t��at�onǫ �n t�e �a�e �ase 
��e�e a �ase �s l�t��ate� fo� so�e t��e �n one ����s���t�on befo�e be�n� 
t�ansfe��e� to anot�e�ǡ t�e fee a��l��ants s�o�l� be ��e�a�e� to 
��esent e���en�e of t�e ��e�a�l�n� �ates �n bot� a��l��able ����s���t�ons 
fo� t�e �o�� �one �n ea�� lo�aleǤ �n Schwarz v. Sec’y of Health & Human 
Servs.ǡ t�e ��nt� C�����t Co��t of ���eals �ons��e�e� �o� to �al��late 
an atto�ne�ǯs fees ��en t�e �ase �as t�ansfe��e� to �o�tlan� afte� t�o 
�ea�s of e�tens��e ��s�o�e�� t�at o�����e� ���le t�e �ase �as �en��n� 
�n ��oen��Ǥ͸͵ �n t�at �aseǡ t�e ��st���t �o��t a�a�� fees on t�e �la�nt�ffǯs 
s���essf�l �la�� base� on t�e �o�se s�ent an� t�e ǲ�o�n� �ate �n 
��oen�� an� �o�tlan�Ǥǳ͸Ͷ T�e a��ellate �o��t aff���e� t�e �e��s�onǤ͸ͷ 
T�e Co��t a��ee� ��t� t�e t��al ����e t�at t�e �easonable �o��l� �ate 
s�o�l� be �al��late� b� t�e ��e�a�l�n� �ate ��e�e t�e ��st���t �o��ts satǡ 

                                                 
58 Id. 
59 Hernandez v. Trawler Miss Vertie Mae, Inc., 41 9a� &ir� 171, 172-72 (1ewport 1ews 1996); see e.g., Dewberry 
& Davis, Inc. v. C3NS, Inc., 284 9a� 485 (2012)� RECP IV WG Land Investors, LLC v. Capital One Bank (USA), 
N.A., 93 9a� &ir� 282 ()airfa[ &nty� 2016)� 
60 McAfee, 738 )�3d at 91� 
61 Rum Creek Sales, Inc. v. Caperton, 31 )�3d 169, 175 (4th &ir� 1994)� 
62 See Hernandez, 41 9a� &ir� at 173-74� 
63 73 )�3d 895 (1995)� 
64 Id. at 899� 
65 Id. 
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bot� �n ��oen�� an� �o�tlan� ����n� t�e �ele�ant �o�t�ons of t�e 
l�t��at�onǤ͸͸ 

 
���le ne�t�e� t�e 	o��t� C�����t no� �����n�a �as �ons��e�e� t�e 
�easonable �o��l� �ate ��en a �ase �s t�ansfe��e� ����a� t��o��� a 
�aseǡ �t see�s l��el� t�at a ����e �o�l� a��ee t�at �f atto�ne�s en�a�e 
�n e�tens��e �o�� �n one lo�at�onǡ ���o� to t�e �ase be�n� t�ansfe��e�ǡ 
t�e fees a����e� ���o� to t�e t�ansfe� s�o�l� be a�a��e� base� on t�e 
��e�a�l�n� �a��et �ates �n t�e f��st lo�at�onǤ 

 
͵Ǥ 	o� �o�t�e�n �����n�a an� �as��n�ton �ǤCǤ a�ea la��e�sǡ t�e �o��t �a� 

�ons��e� t�e �affe� �at���Ǥ T�e �affe� �at��� �s �nten�e� to �a�t��e t�e 
�easonable �o��l� �ates fo� �as��n�ton �ǤCǤ a�ea la��e�sǤ͸͹ ���le t�e 
	o��t� C�����t Co��t of ���eals �as not a�o�te� t�e �affe� �at���ǡ �t �as 
state� t�at t�e �efe�en�e �s a ǲ�sef�l sta�t�n� �o�nt to �ete���ne feesǤǳ͸ͺ  
 

CǤ �easonable �o��s e��en�e� 
 

�n a���t�on to s�o��n� a �easonable �o��l� �ate ��a��e� b� ��s la��e�sǡ t�e �a�t� 
see��n� fees ��st also s�o� t�at t�e t��e e��en�e� �as �easonableǤ 
ene�all�ǡ �o��ts ��ll 
�e���e �o��s ��e to blo�� b�ll�n�ǡ ���l��ate �o��ǡ �a��e b�ll�n�ǡ �nne�essa�� ��o�� 
�eet�n�sǡ  nonǦle�al �o�� �one b� atto�ne�sǡ t�a�el t��eǡ an� ot�e� e�t�aneo�s o� 
�nne�essa�� �o��s s�ent on le�al �o��Ǥ͸ͻ T�e �este�n ��st���t of �����n�a �as latel� �a� a 
���t��al e�e �e�a���n� t�e �o��s e��en�e� b� atto�ne�sǤ͹Ͳ 

 
ͳǤ �o notǣ 

 
aȌ �lo�� b�llǡ 

 
bȌ �a�e ��lt��le la��e�s �o�n� t�e sa�e �o�� o� b�ll fo� �o�� 

t�at �as not ��o���t��eǡ 
 

�Ȍ �a�e �a��e ent��es t�at fa�l to �es���be t�e nat��e of t�e �o�� 
an�Ȁo� t�e to���s ��s��sse�ǡ 

 
�Ȍ �a�e an e��ess n��be� of ��o�� �eet�n�sǡ o� 

 
eȌ ��ll fo� a���n�st�at��e o� �le���al �o��Ǥ 

 
ʹǤ �o ǣ 

                                                 
66 Id. 
67 Ebersole v. Kline-Perry, 2012 8�6� 'ist� /(;,6 138659, n� 2 ((�'�9�$�, 6ept� 26, 2012)� 
68 Newport News Shipbuilding & Dry Dock Co. v. Holiday, 591 )�3d 219, 229 (4th &ir� 2009)�  See id. 
69 McAfee v. Boczar, 738 )�3d 81, 90 (4th &ir� 2013)� Doe v. Alger, 2018 8�6� 'ist� /(;,6 15365 (:�'� 9a�, -an� 
31, 2018)� Univ. Support Servs. v. Galvin, 32 9a� &ir� 47, 55 ()airfa[ &nty� &ir� &t�, 1993)� 
70 See Doe v. Alger, 2018 8�6� 'ist� /(;,6 165957 (:�'� 9a�, 6ept� 27, 2018) (-� 'illon)�  
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aȌ �a�e �eta�le� ent��esǡ 

 
bȌ �a�e ��s��ete ent��es �f t�e�e a�e ��lt��le �la��s �n one �aseǡ 

an� 
 

�Ȍ �elfǦa���t t�e b�llǤ 
 
T�e b���est battle �n �ost fee �et�t�ons �s t�e ��an�e t�e fee a��l��ant s�ent too 

���� t��e o� �a� too �an� la��e�s �o���n� on t�e �aseǡ so t�e �o��s �o��e� an� t�e fees 
asso��ate� ��t� t�ose �o��s a�e �n�easonableǤ T�e fe�e�al �o��ts often follo� a se��es of 
t�el�e fa�to�sǡ f��st ��ent�f�e� �n Johnson v. Georgia Highway Express, Inc.͹ͳ To �ete���ne t�e 
�easonableness of t�e �o��s �o��e�ǡ �o��ts �ons��e�ǣ 

 
aȌ T�e t��e an� labo� e��en�e�Ǣ  

bȌ t�e no�elt� an� ��ff���lt� of t�e ��est�ons �a�se�Ǣ  

�Ȍ t�e s��ll �e����e� to ��o�e�l� �e�fo�� t�e le�al se����es 

�en�e�e�Ǣ  

�Ȍ t�e atto�ne�̵s o��o�t�n�t� �osts �n ��ess�n� t�e �nstant 

l�t��at�onǢ  

eȌ t�e ��sto�a�� fee fo� l��e �o��Ǣ  

fȌ t�e atto�ne�̵s e��e�tat�ons at t�e o�tset of t�e l�t��at�onǢ  

�Ȍ t�e t��e l���tat�ons ���ose� b� t�e �l�ent o� ������stan�esǢ  

�Ȍ t�e a�o�nt �n �ont�o�e�s� an� t�e �es�lts obta�ne�Ǣ  

�Ȍ t�e e��e��en�eǡ �e��tat�onǡ an� ab�l�t� of t�e atto�ne�Ǣ  

�Ȍ t�e �n�es��ab�l�t� of t�e �ase ��t��n t�e le�al �o���n�t� �n 
����� t�e s��t a�oseǢ  
 

�Ȍ t�e nat��e an� len�t� of t�e ��ofess�onal �elat�ons��� bet�een 
atto�ne� an� �l�entǢ an�  
 

lȌ atto�ne�s̵ fees a�a��s �n s���la� �asesǤ  
                                                 
71 488 )�2d 714 (5th &ir� 1974) (superseded by statute in soPe states)� 7here is soPe Tuestion as to whether these 
factors will continue to apply under the McAfee test� 
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�ase� on t�ese fa�to�sǡ a �o��t �a� a���st an atto�ne�ǯs fee �� ȋan en�an�e�entȌ o� 

�o�n ȋa �e���t�onȌ an� �a� �a�e t�e a���st�ent as a b�l�ǡ �e��enta�e �n��ease of t�e total 
fee �at�e� t�an a ���e�t �n��ease �n t�e �o��l� �ateǤ ���le �e���t�ons a�e �o��onǡ 
en�an�e�ents s�o�l� be �a�e an� onl� �e���tte� �n e��e�t�onal �asesǤ͹ʹ �n en�an�e�ent 
s�o�l� be s���o�te� b� s�e��f�� e���en�e an� �eta�le� f�n��n�s t�at s���o�t t�e �o��tǯs 
�e��s�on to �n��ease a �a�t�ǯs a�a��Ǥ͹͵ 

 
�Ǥ ��bt�a�t 	ees fo� �o��s ��ent on �ns���essf�l Cla��s 

 
 �fte�  a fe�e�al �o��t �ete���nes t�e lo�esta� f����eǡ �t �a� t�en s�bt�a�t fees s�ent 
on �ns���essf�l �la��sǤ͹Ͷ �����n�a �o��ts also �ons��e� t�e o�e�all s���ess of t�e feeǦ
�et�t�on�n� �a�t�Ǥ �����n�a �oes not �ons��e� a ���el� �at�e�at��al a���oa��ǡ ��s�o�nt�n� 
all fees s�ent on an� �ns���essf�l �la�� o� �a�t of a �la��ǡ �at�e�ǡ �����n�a follo�s ����e�e 
Co��t ����an�eǡ �ons��e��n� t�e �es�lts obta�ne� as one fa�to� of t�e anal�s�s b�t also 
�ons��e��n� ot�e� fa�to�s l��e t�e t��e of a�a�� so���tǤ͹ͷ �����n�a Co��ts ta�e t�e �os�t�on 
t�at �t l�es ��t��n t�e �o��tǯs ��s��et�on to �e���t �nne�essa�� feesǡ �f a �la��ǡ �efenseǡ 
�ot�onǡ o� atto�ne� a�t�on �as ǲf���olo�sǡ s����o�sǡ o� �nne�essa��Ǥǳ͹͸ 
 

�Ǥ �e��ee of s���ess 
 

	�nall�ǡ t�e �o��t ��ll ta�e �nto �ons��e�at�on t�e �e��ee of s���ess en�o�e�Ǥ T��s 
anal�s�s  �ons��e�s ��et�e� t�e �e���t�on of an a�a�� �s �a��ante� base� on l���te� �es�lts 
obta�ne� �o��a�e� to t�e o�e�all l�t��at�onǤ T�e �o��t f��st �o��a�es t�e a�o�nt of �a�a�es 
so���t to t�e a�o�nt a�a��e�Ǥ͹͹ �o�e�e�ǡ t�e fa�t t�at a �la�nt�ff ��� not �e�o�e� as ���� 
as �e e��e�te� �oes not a�to�at��all� t����e� a �e���t�on �n feesǤ͹ͺ T�e ��est�on �s ��et�e� 
t�e �la�nt�ffǯs �e��ee of s���ess �a��ants t�e a�o�nt of t�e fees �la��e�Ǥ͹ͻ T��s fa�to� �s t�e 
ǲ�ost ���t��alǳ fa�to� �n �ete���n�n� a fee a�a��ǡ b�t �t l�es ��oll� �n t�e ��s��et�on of t�e 
�o��tǤͺͲ  
 

	Ǥ Cont�n�en�� 	ee Cases 
 

�t �an be eas� to b�ll ��t� less ��e��s�on on �ont�n�en�� fee �ases be�a�se �l�ents a�e 
less l��el� to s���t�n��e t�e b�llǤ ���le t�e �ont�n�ent nat��e of t�e fee �a� be �ons��e�e� b� 
t�e �o��t �n �al��lat�n� t�e �easonableness of t�e fee �e��este�ǡ �t �oes not �ont�ol t�e 
�o��tǯs ��s��et�on �n sett�n� t�e feeǤ 	o� t��s �easonǡ �f a �a�t� �as t�e �otent�al to �e�o�e� 

                                                 
72 Hensley v. Eckerhart, 461 8�6� 424 (1983)� 
73 Craddock v. LeClairRyan, 1o� 3:16-cv-11, 2019 8�6� 'ist� /(;,6 98209 ((�'� 9a�, -une 11, 2019) (-� 3ayne)� 
74 McAfee, 738 )�3d at 88� 
75 Univ. Support Servs., 32 9a� &ir� at 54-55 (citing Hensley v. Eckerhart, 461 8�6� 424 (1983))� 
76 Dewberry & Davis, Inc., 284 9a� at 496� 
77 Randolph v. Powercomm Constr., Inc., 715 )ed� $pp[� 227, 231 (4th &ir� 2017)� 
78 Id. 
79 McAfee, 738 )�3d at 92� 
80 Hensley v. Eckerhart, 461 8�6� 424, 436-37 (1983)� 
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atto�ne�sǯ fees an� �osts as a �e�e��ǡ t�e atto�ne� nee�s to �ee� �e� t��e �e�o��s on t�e 
�ase ��t� t�e 
���e as �e� a���en�eǡ not ��st t�e �l�entǤ 
 


Ǥ ���eals  
 

�s a �ene�al ��leǡ a��ellate �o��ts �e��e� an a�a�� of atto�ne�sǯ fees fo� an ab�se of 
��s��et�onǤͺͳ T�e�efo�eǡ �a��n� a �oo� �e�o�� �n t�e t��al �o��tǡ an� �nt�o����n� e���en�e of 
t�e fa�to�s t�e t��al �o��t ��st �ons��e� �s ���t��al to obta�n�n� an aff���an�e of an a�a�� of 
atto�ne�sǯ fees �f t�e� a�e ��allen�e� on a��ealǤ Con�e�sel�ǡ �f t�e t��al �o��t ab�ses �ts 
��s��et�onǡ fo� e�a��le b� ����n� �e���t to an �na���o���ate fa�to�ǡ t�at �e��s�on �a� be 
�e�e�se� on a��ealǤ   

 
 

VI. Recent Virginia State-Law Cases 
 

�Ǥ Lambert v. Sea Oats Condo. Ass’nǡ ʹͻ͵ �aǤ ʹͶͷ ȋʹͲͳ͹Ȍ 
 
�n Lambertǡ t�e ����e�e Co��t of �����n�a �el� t�at t�e C�����t Co��t of �����n�a �ea�� 

ab�se� �ts ��s��et�on b� a�t�f���all� l���t�n� t�e a�o�nt of atto�ne�sǯ fees a�a��e� to less 
t�an t�e a�o�nt of �a�a�es �e�o�e�e� b� t�e �la�nt�ffǤ �n t�e C�����t Co��tǡ �sǤ �a�be�t 
so���t an� �as a�a��e� ̈́ ͷͲͲ �n �e� s��t a�a�nst a �on�o asso��at�onǤ ��e so���t o�e� ̈́ ͻǡͷͲͲ 
�n atto�ne�sǯ feesǡ b�t t�e ����e state� t�at �e felt obl��e� to l���t t�e a�a�� of atto�ne�sǯ 
fees be�a�se t�e a�o�nt �n �ont�o�e�s� �as so lo�ǡ an� so a�a��e� onl� ̈́͵͹ͷ �n atto�ne�sǯ 
feesǤ  

 
�a�be�t a��eale�Ǥ  T�e ����e�e Co��t ��ent�f�e� se�en nonǦe��l�s��e fa�to�s t�at t�e 

������t �o��t s�o�l� �ons��e� �n �e����n� t�e �easonableness of an a�o�nt of atto�ne�sǯ feesǣ  
ȋͳȌ t�e t��e an� effo�t e��en�e� b� t�e atto�ne�ǡ ȋʹȌ t�e nat��e of t�e se����es �en�e�e�ǡ ȋ͵Ȍ 
t�e �o��le��t� of t�e se����esǡ ȋͶȌ t�e �al�e of t�e se����es to t�e �l�entǡ ȋͷȌ t�e �es�lts 
obta�ne�ǡ ȋ͸Ȍ ��et�e� t�e fees �n����e� �e�e �ons�stent ��t� t�ose �ene�all� ��a��e� fo� 
s���la� se����esǡ an� ȋ͹Ȍ ��et�e� t�e se����es �e�e ne�essa�� an� a���o���ateǤ 

 
T�e ����e�e Co��t note� t�at �o��ts �a� �ons��e� t�e �es�lts obta�ne� �n a �aseǡ an� 

�a� �o��a�e t��s a�o�nt to t�e a�o�nt of �a�a�es so���tǡ �n o��e� to �eas��e t�e 
effe�t��eness of t�e atto�ne�ǯs �e��esentat�onǤͺʹ ��tǡ �o��ts �a� not �se t�e a�o�nt of 
�a�a�es so���t o� �e�o�e�e� as a l���t on t�e a�o�nt of atto�ne�sǯ fees a�a��e�Ǥͺ͵  
Conse��entl�ǡ t�e ����e�e Co��t �e�an�e� fo� an a�a�� of �easonable atto�ne�sǯ feesǤ   

 
Take-awayǣ T�e a�o�nt of �a�a�es �e�o�e�e� �s not an a�to�at�� �a� o� l���t on 

t�e a�o�nt of atto�ne�sǯ fees t�at �a� be a�a��e�ǡ e�en ��en t�e atto�ne�sǯ fees so���t a�e 
o�e� ͳͻ� t�e a�o�nt of �a�a�es �e�o�e�e�Ǥ T��s sa�e �es�lt o����s ��t� f�e��en�� �n 

                                                 
81 E.g., Lambert v. Sea Oats Condo. Ass’n, 293 9a� 245, 252 (2017)� Reinbold v. Evers, 187 )�3d 348, 362 (4th &ir� 
1999)�   
82 Lambert, 293 9a� at 254-56. 
83 Id. at 257� 
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fe�e�al �o��t ��e�e t�e f�nan��al �e�o�e�� �s s�all o� e���table �n nat��eǡ b�t t�e fees 
a�a��e� a�e ���te ����ǤͺͶ 

 
�Ǥ Winding Brook Owner’s Ass’n v. Thomlyn, LLCǡ ͻ͸ �aǤ C��Ǥ ͳ͹͵ ȋ�ano�e� CoǤ 

ʹͲͳ͹Ȍ 
 
�t �los�n� a����entǡ t�e �la�nt�ff as�e� t�e ���� fo� �a�a�es of ̈́ͳͳǡ͸ͳͲǤͺͺǡ ����� t�e 

���� a�a��e� �n f�llǤ T�e �la�nt�ff t�en as�e� t�e �o��t fo� an a�a�� of a�o�n� ̈́ͳʹͲǡͲͲͲ �n 
atto�ne�sǯ fees an� �ostsǤ T�e �ano�e� C�����t Co��t �el� t�at t�e a�o�nt so���t �as 
�easonableǡ ���en t�e �o��le��t� of t�e �ase an� t�e ste�s �e����e� be�a�se of t�e 
�efen�antǯs a�t�onsǡ an� �lt��atel� a�a��e� ̈́ͳͳ͹ǡͳͷͷǤͺͳ �n atto�ne�sǯ fees an� ̈́ͷͳͶǤͷͷ �n 
�ostsǤ 

 
Take-awayǣ �ase� on t�e �o��le��t� an� len�t� of a �aseǡ �o��ts �a� a�a�� 

atto�ne�sǯ fees of o�e� ͳͲ� t�e a�o�nt of �a�a�es �e�o�e�e�Ǥ 
  

CǤ Graham v. Cmty. Mgmt. Corp.ǡ ʹͻͶ �aǤ ʹʹʹǡ ͺͲͷ �Ǥ�Ǥʹ� ʹͶͲ ȋʹͲͳ͹Ȍ  
 
�sǤ 
�a�a� �as s�e� b� t�e Co���n�t� �ana�e�ent Co��o�at�on �n t�e C�����t 

Co��t of 	a��fa� Co�nt�ǡ �n�e� a �ont�a�t �onta�n�n� a ��o��s�on t�at ��o���e� fo� an a�a�� 
of atto�ne�sǯ fees to t�e ��e�a�l�n� �a�t�Ǥ T�e Co���n�t� �ana�e�ent Co��o�at�on as�e� 
fo� atto�ne�sǯ fees �n �ts �o��la�ntǡ b�t 
�a�a� ne�e� as�e� fo� atto�ne�sǯ fees �n an� of �e� 
�lea��n�s �es��te �a��n� f�le� t�o �e����e�sǡ se�e�al �leas �n ba�ǡ an� an ans�e�Ǥ 
�a�a� 
�lt��atel� obta�ne� a �efense �e����tǡ an� t�en f�le� a s�bse��ent s��t a�a�nst t�e 
Co���n�t� �ana�e�ent Co��o�at�on see��n� to �e�o�e� �e� atto�ne�sǯ fees �n����e� �n 
�efen��n� t�e f��st s��tǤ 

 
T�e ����e�e Co��t �el� t�at t�e �la�n lan��a�e of ��le ͵ǣʹͷ ��e�ente� �sǤ 
�a�a� 

f�o� obta�n�n� atto�ne�sǯ fees be�a�se s�e ��� not �a�e a �e�an� fo� t�e� �n a 
�o�nte��la��ǡ ��ossǦ�la��ǡ o� �es�ons��e �lea��n� �n t�e f��st s��tǤͺͷ T�e Co��t �el� t�at �sǤ 

�a�a�ǯs fa�l��e to �a�se �e� ent�tle�ent to atto�ne�sǯ fees �n one of t�ese �lea��n�s 
�onst�t�tes a �a��e� of �e� atto�ne�sǯ fees �la��Ǥ 

 
T�e Co��t note� t�at �t �s ���o�tant fo� bot� �a�t�es to �no� ea�l� on �n t�e �ase 

��et�e� atto�ne�sǯ fees a�e on t�e tableǡ be�a�se �t �an affe�t t�e �a�t�esǯ �e��s�ons on 

                                                 
84 See e.g. Crump v. United States Dep’t of Navy, 245 )� 6upp� 3d 692 ((�'� 9a� 2017)� Doe v. Alger, 2018 8�6� 
'ist� /(;,6 165957 (:�'� 9a�, 6ept� 27, 2018) (-� 'illon)� 
85 See 9$� 683� &7� 5� 3:25(%) (³'ePand� --$ party seeNing to recover attorney’s fees shall include a dePand 
therefor in the coPplaint filed pursuant to 5ule 3:2, in a counterclaiP filed pursuant to 5ule 3:9, in a cross-claiP 
filed pursuant to 5ule 3:10, in a third-party pleading filed pursuant to 5ule 3:13, or in a responsive pleading filed 
pursuant to 5ule 3:8� 7he dePand Pust identify the basis upon which the party relies in reTuesting attorney’s 
fees�´), 3:25 (&) (³:aiver� --7he failure of a party to file a dePand as reTuired by this rule constitutes a waiver by 
the party of the claiP for attorney’s fees, unless leave to file an aPended pleading seeNing attorney’s fees is granted 
under 5ule 1:8�´)� 
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��et�e� to ���s�e a �la��ǡ ��s��ss �tǡ o� settle �tǤͺ͸ T��s not��e also �ee�s �a�t�es f�o� �a��n� 
to s�e��late t��o���o�t t�e �ase abo�t ��at �la��s �lt��atel� ����t be b�o���t a�a�nst 
t�e�Ǥͺ͹ 

 
Take-awayǣ ��e�a�l�n� �a�t�es ��ll not be able to �e�o�e� atto�ne�sǯ fees �f t�e� �o 

not follo� t�e �e����e�ents of ��le ͵ǣʹͷ an� fa�l to as� fo� atto�ne�sǯ fees �n t�e�� �lea��n�sǤ 
 

�Ǥ McIntosh v. Flint Hill Sch.ǡ �oǤ C�ǦʹͲͳͺǦͳͻʹͻǡ ʹͲͳͺ �aǤ C��Ǥ ����� ͵ʹͳ ȋ	a��fa� 
CoǤǡ �e�Ǥ ͳ͹ǡ ʹͲͳͺȌǡ ���t ��ante� �aǤ ����� ͶͲ ȋ�a� ͳͲǡ ʹͲͳͻȌ 

 
�sǤ ���ntos� f�le� a �o��la�nt fo� �e�la�ato�� �el�ef �n t�e C�����t Co��t fo� 	a��fa� 

Co�nt�ǡ see��n� to �n�al��ate t�e oneǦs��e� atto�ne�sǯ fee ��o��s�on �n t�e �n�oll�ent 
Cont�a�t bet�een �e� an� ���l�ǯs s��oolǤ T��s ��o��s�on �ea� ǲ�e ȋ�Ȍ a��ee to �a� all 
atto�ne�sǯ fees an� �osts �n����e� b� 	l�nt ��ll ���ool �n an� a�t�on a��s�n� o�t of o� �elat�n� 
to t��s �n�oll�ent Cont�a�tǤǳͺͺ T�e Co��t �el� t�at t��s atto�ne�sǯ fee ��o��s�on �as 
s�bstant��el� �n�ons��onableǡ be�a�se t�e ��o��s�on s�b�e�ts t�e �a�ents to atto�ne�sǯ feesǡ 
��et�e� t�e� ��e�a�le� �n l�t��at�on a�a�nst t�e s��ool o� notǡ an� ��et�e� t�e fees so���t 
a�e �easonable o� notǤ T�e Co��t also fo�n� t�at t�e atto�ne�sǯ fee ��o��s�on �as �o�� as 
a�a�nst ��bl�� �ol��� be�a�se t�e a�a�� of atto�ne�sǯ fees �onte��late� b� t�e ��o��s�on �as 
not l���te� to �easonable fees o� to a ��e�a�l�n� �a�t�ǡ an� be�a�se t�e ��o��s�on s��n�f��antl� 
ba��e� ǲ�otent�all� �e��to��o�s �eso�t to t�e �o��ts b� �la�nt�ffǳ an� flo�te� ǲt�e �o�olla�� 
���n���le e���esse� �n t�e ��les of ��ofess�onal Con���t not to ��n�s� t�e ��e�a�l�n� �a�t� 
�n l�t��at�on ��t� �a��ent of t�e lose�ǯs e��ensesǤǳ 

 
Take-awayǣ � ��a�on�anǡ oneǦs��e� ǲ��allen�e� �a�sǳ atto�ne�sǯ fee ��o��s�on ��ll 

l��el� not be enfo��e� b� �����n�a �o��tsǤ  T�e ����e�e Co��t of �����n�a �as ��ante� a ���t 
�n t��s �aseǡ an� se�e�al ass��n�ents of e��o� �elate to t�e ������t �o��tǯs atto�ne�sǯ fee ��l�n�Ǥ  
T�e�efo�eǡ t�e ���� �o��t �a� ��o���e ����an�e on t�e �ss�e of oneǦs��e� fee ��o��s�onsǤ   

 
�Ǥ Meuse v. Henryǡ ʹͻ͸ �aǤ ͳͻͶ ȋʹͲͳͺȌ  

 
T��s �ase �n�ol�e� an a�b�t�at�on ��e�e t�e �efen�ants ��e�a�le� on all �o�ntsǤ T�e 

a�b�t�ato�s fo�n� t�at t�e �la�nt�ffǯs �la��s la��e� �easonable �a�se an� �e�e b�o���t fo� an 
����o�e� ����oseǡ an� a�a��e� atto�ne�sǯ fees of ̈́ͻͲͲǡͻͲͲǤͲͲ an� �osts of ̈́ͺǡ͵ͲͲǤͲͲ to t�e 
�efen�antsǤ T�e C�����t Co��t fo� t�e C�t� of �le�an���a �onf���e� t�e a�b�t�at�on a�a��Ǥ T�e 
����e�e Co��t s���a��l� ���el� t�e a�b�t�ato�sǯ a�a�� of atto�ne�sǯ fees an� �ostsǤ 

 
 Take-awayǣ ��en �e�� la��e a�a��s of atto�ne�sǯ fees �n a�b�t�at�on ��ll l��el� be 
���el� b� �o��ts �n �����n�aǡ absent an ab�se of ��s��et�on o� e�t�ao���na�� ������stan�esǤ 
 

	Ǥ Bergano v. City of Va. Beachǡ ʹͻ͸ �aǤ ͶͲ͵ ȋʹͲͳͺȌ 

                                                 
86 Graham v. Cmty. Mgmt. Corp., 294 9a� 222, 231 (2017) (Tuoting Stockman v. Downs, 573 6o� 2d 835, 837 ()la� 
1991)� 
87 Id� 
88 McIntosh, 2018 9a� &ir� /(;,6 321 at 
3� 
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T��s �ase �a�se� t�e ��est�on as to ��et�e� atto�ne�sǯ fees an� b�ll�n� �nfo��at�on a�e 

st�ll s�b�e�t to �����n�a 	�ee�o� of �nfo��at�on ��t ȋǲ�	���ǳȌ �e��estsǤ �n t��s �aseǡ ��Ǥ 
�e��ano s�b��tte� a �	��� �e��est fo� �e�o��s of ǲall le�al fees an� e��e�t �n�o��es �elat�n� 
to ȏt�e C�t�ǯsȐ e��ensesǳ �n onǦ�o�n� l�t��at�on a�a�nst ��� �n fe�e�al �o��tǤ T�e C�t� 
�es�on�e� b� ��o����n� ǲe�tens��el� �e�a�te� �e�o��sǤǳ T�e C�t� a���e� t�at be�n� �n t�e 
����le of on�o�n� of l�t��at�on �alle� fo� a b�oa�e�ǡ �o�e �onse��at��e a���oa�� to atto�ne�Ǧ
�l�ent an� �o��Ǧ��o���t e��e�t�ons ����� �n�l��e� b�ll�n� ent��esǤ  
 

To �ete���ne ��et�e� b�ll�n� �e�o��s a�e s�b�e�t to an e�e��t�onǡ t�e Co��t �el� t�at 
an in camera �e��e� �s a ��o�e� �et�o� to balan�e t�e nee� to ��ese��e �onf��ent�al�t� ��t� 
t�e stat�to�� ��t� of ��s�los��e �n�e� �	���Ǥ T�e Co��t a��no�le��e� t�at �e�ta�n b�ll�n� 
ent��es �a� fall ��t��n atto�ne�Ǧ�l�ent o� �o��Ǧ��o���t e��e�t�ons to ��s�los��e �n�e� 
�	���ǡ ��o���e� t�e� a�t�all� �e�eal �onf��ent�al �nfo��at�on o� anal�t��al �o�� ��o���tǤ 
�o�e�e�ǡ �s�n� t��s stan�a��ǡ t�e Co��t �el� t�at b�ll�n� ent��es s��� as ǲȏtȐ��al ��e�a�at�on 
an� �o���ent �e��e�ǡǳ o� ǲȏaȐtten� t��alǡǳ ����� �n no �a� �e�eale� �onf��ent�al 
�o���n��at�onsǡ anal�t��al �o�� ��o���tǡ �l�ent �ot��esǡ o� l�t��at�on st�ate��ǡ ��� not �eet 
t��s t��es�ol�Ǥ  
 
 T�e ����e�e Co��t �e�an�e� t�e �ase to ������t �o��t to �ons��e� ��et�e� to a�a�� 
�easonable �osts an� atto�ne�sǯ fees �n�e� t�e ������stan�esǤ �n o��e� to �e�o�e� atto�ne�sǯ 
fees �n�e� �	���ǡ t�e �la�nt�ff ��st s�o� ȋͳȌ t�at t�e �en�al of ��s �e��est �as ǲ�n ��olat�on 
of t�e ��o��s�onsǳ of �	��� an� ȋʹȌ t�at �e ǲs�bstant�all� ��e�a�lȏe�Ȑ on t�e �e��ts of t�e 
�aseǤǳ 
 
 Take-awayǣ 
o�e�n�ent atto�ne�s s�o�l� ta�e e�t�a �a�e ��t� t�e�� b�ll�n� ��t� t�e 
�n�e�stan��n� t�at �t �o�l� be s�b�e�t to a �	��� �e��estǤ 
 


Ǥ Henderson v. Hendersonǡ ʹͲͳͺ �aǤ ���Ǥ ����� ͳ͵Ͷ ȋ�a� ͳͷǡ ʹͲͳͺȌ 
ȋ�n��bl�s�e�ȌǤ 

 
���lte�o�s �on���t �n a �a���a�e �a� �n���e�tl� �la� a �ole �n a �o��tǯs a�a�� of 

atto�ne�sǯ fees ����n� a ���o��e ��o�ee��n�Ǥ �n Hendersonǡ t�e �a�t�es �e�e �a���e� �n ͳͻͻͻ 
an� �a� t�o ���l��enǡ one bo�n �n ʹ ͲͲʹ an� anot�e� �n ʹ ͲͲ͸Ǥ T�e ��sban� �as a ��ofess�onal 
at�lete befo�e an� ����n� t�e �a���a�e b�t �et��e� �n ʹͲͲ͸Ǥ T�e �a�t�es e�ent�all� se�a�ate� 
�n ʹͲͳͶǡ an� t�e ��fe f�le� a �o��la�nt see��n� a ���o��eǤ T�e �o��t ��ante� t�e ���o��e an� 
o��e�e� t�e ��sban� to �a� all of t�e ��feǯs �n����e� atto�ne�sǯ fees an� �ostsǤ  
 

�n a��ealǡ t�e Co��t of ���eals ���el� t�e ������t �o��tǯs ��ant of atto�ne�sǯ feesǡ 
�ol��n� t�at t�e ������t �o��t onl� �n���e�tl� �el�e� on t�e ��sban�ǯs a��lte�o�s �on���t 
����n� t�e �a���a�eǤ ����a��l�ǡ t�e Co��t fo�n� t�at t�e ������t �o��t base� �ts �e��s�on on 
t�e fa�t t�at t�e ��sban� �a� ̶�astl� �o�eǳ �n�o�e an� ea�n�n� �otent�al t�an t�e ��fe 
be�a�se �e �a� a �olle�e �e��ee an� ea�ne� a��ea�an�e fees base� on ��s fo��e� �a�ee� as a 
��ofess�onal at�leteǤ �ean���leǡ t�e ��fe ne�e� f�n�s�e� �olle�e an� �o��e� at �elat��el� 
lo�Ǧ�a�e �obsǤ �e�on�ǡ t�e Co��t �o�nte� to t�e ������t �o��tǯs f�n��n� t�at t�e ��fe �a� to 
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ǲ�n��� �an� e��enses �n o��e� to ��e�a�e an� a���e fo� �e� e���table s�a�e̶ be�a�se s�e 
�a� ǲl�ttle �no�le��eǳ of t�e fa��l�ǯs f�nan�esǤ  
 
 ��t� �es�e�t to t�e ��sban�ǯs a��lte�o�s �on���tǡ t�e Co��t fo�n� e���en�e ����� 
establ�s�e� a �atte�n of a��lte�� t��o���o�t t�e �a���a�e t�at ǲ�est�o�e� ȏt�e ��fe̵sȐ t��st 
�n ���Ǥǳ T��sǡ t�e Co��t aff���e� t�e ������t �o��tǯs f�n��n� t�at ǲt�e ��fe̵s ��est�on�n� of t�e 
��sban�ǯs Ǯfo�t�����tnessǯ �e�a���n� f�nan�es �n t�e ���o��e l�t��at�on �as Ǯt�e lo���alǡ 
�easonableǡ an� �n�e�stan�able �ea�t�on to ȏ��sȐ a��lte�o�s �on���tǯ an� t�at Ǯt�e 
ȏ�nȐes�a�able �onse��en�e of s��� �on���t ȏ�asȐ �n�����n� atto�ne�̵s feesǤǯǳ �n �o�n� soǡ t�e 
Co��t ���el� t�e a�a�� of atto�ne�sǯ fees be�a�se �t ��� not ����o�e�l� ste� f�o� t�e 
��sban�ǯs a��lte��Ǥ  
 
 Take-awayǣ T�e �easonableness of a fee �a� be affe�te� �n���e�tl� b� ne�at��e 
�on���t of t�e a��e�se �a�t�Ǥ 
 

�Ǥ Swahn v. Hussainǡ ʹͲͳͻ �aǤ C��Ǥ ����� ʹ ȋ	a��fa� CoǤǡ 
anǤ ͳͺǡ ʹͲͳͻȌ 
 

T�e fa�t t�at a �a�t� �a��ens to ��e�a�l on one o�t of ��lt��le �la��s �n a la�s��t �oes 
not ne�essa��l� �a�e t�e� t�e ǲ��e�a�l�n� �a�t�Ǥǳ �at�e�ǡ �n o��e� to �e�o�e� atto�ne�sǯ feesǡ 
a ǲ��e�a�l�n� �a�t�ǳ ��st substantively prevail on the case as a wholeǤ �n Swahnǡ t�e ��a�ns 
s�e� t�e�� ���e��atel� a��a�ent ne���bo�sǡ t�e ��ssa�nsǡ fo� ��bl�� an� ����ate n��san�e on 
t�e bas�s of t�e ��ssa�ns �e��la�l� �oo��n� ǲ�o��o�s a�o�ntsǳ of foo� ����� e��tte� 
�n�leasant an� no��o�s o�o�s ��t��n t�e�� to�n �o�se �o���n�t�ǡ �n ��olat�on of t�e 
ne���bo��oo�ǯs �e�la�at�onǤ T�e ��ssa�ns �eb�ffe� t�e n��san�e �la��s an� �o�nte�s�e� fo� 
t�es�assǤ ����n� l�t��at�onǡ t�e ��a�ns atte��te� to nons��t t�e ��bl�� n��san�e �la��ǡ b�t 
t�e ��ssa�ns ob�e�te�Ǥ �onet�elessǡ t�e ��a�ns effe�t��el� ��o��e� t�e �la�� at t��al b� 
�a���n� t�e�� ����t to see� an �n��n�t�onǤ �fte� t��alǡ t�e ���� ��le� �n fa�o� of t�e ��ssa�ns on 
t�e ��bl�� n��san�e �la�� b� ��s��ss�n� t�e �o�ntǡ b�t ��le� �n fa�o� of t�e ��a�ns b� 
��s��ss�n� t�e t�es�ass �la�� an� a�a���n� �a�a�es on t�e ����ate n��san�e �la��Ǥ T�e 
��ssa�ns t�en �et�t�one� t�e Co��t to a�a�� atto�ne�ǯs feesǡ alle��n� t�e�sel�es as t�e 
ǲ��e�a�l�n� �a�t�ǳ �n�e� �����n�a Co�e Ț ͷͷǦͷͳͷǡ ����� a�a��s atto�ne�ǯs fees to ��e�a�l�n� 
�a�t�es �n s��ts to �o��el �o��l�an�e ��t� �e�la�at�ons of ��o�e�t� o�ne�sǯ asso��at�onsǤ  
 

�n �ts se�on� alte�nat��e �ol��n�ǡ t�e Co��t �el� t�at t�e ��ssa�ns fa�le� to ��o�e ��at 
a�o�nt of t�e atto�ne�ǯs fees �et�t�one� fo� �e�e s�e��f��all� asso��ate� ��t� t�e ��bl�� 
n��san�e �la��Ǥ ��n�e t�e ��ssa�ns fa�le� to se��e�ate t�e�� atto�ne�ǯs fees asso��ate� ��t� 
t�e ��bl�� n��san�e �la�� f�o� t�ose asso��ate� ��t� t�e ����ate n��san�e �la��ǡ t�e Co��t 
�el� t�at t�e�e �as no �a� to ��st�n���s� �����ǡ �f an�ǡ fees �e�e �n����e� t�at �e�e not 
al�ea�� �e����e� fo� t�e �efense of t�e �al�� ����ate n��san�e �la��Ǥ   
 
 �n s��ǡ t�e ��ssa�ns �e�e not t�e ��e�a�l�n� �a�t� �n t�e l�t��at�on �es��te �a��n� 
ǲ��e�a�le�ǳ on one �o�nt of ��bl�� n��san�eǤ �astl�ǡ �ast�n� e�e��t��n� else as��eǡ t�e 
��ssa�ns fa�le� to ��st�n���s� to t�e Co��t t�e atto�ne�ǯs fees s�ent on t�e�� s���essf�l �o�nt 
f�o� t�e fees s�ent on t�e�� fa�le� �o�ntsǤ T��sǡ t�e Co��t �ef�se� to a�a�� t�e ��ssa�nsǯ 
feesǤ 
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VII. Court Costs 

 
�Ǥ 
ene�al ��le 

 
ͳǤ �t �s �ell settle� t�atǡ l��e atto�ne�sǯ feesǡ e��enses �n����e� b� t�e 

�la�nt�ff �n l�t��at�n� ��s �la�� a�e not �e�o�e�able as an �te� of 
�a�a�esǤͺͻ  
 

ʹǤ �t �o��on la�ǡ t�e�e e��ste� no bas�s fo� �e�o�e�� of �ostsǡ t�e�efo�eǡ 
�e�o�e�� no� �ests ��on stat�teǤͻͲ   

 
͵Ǥ �� stat�teǡ t�e �a�t� fo� ��o� f�nal �����ent �s ���en �n an a�t�on o� 

�ot�on s�all �e�o�e� ��s �osts a�a�nst t�e o��os�te �a�t�ǡ e��e�t as 
ot�e���se ��o���e�Ǥͻͳ  

 
�Ǥ ���e�t�ons to t�e 
ene�al ��le 

 
ͳǤ Cont�a�t�al ��o��s�on �an �e���t �e�o�e�� of �ostsǤͻʹ   

 
ʹǤ Costs �e�o�e�able ���s�ant to �aǤ Co�e ȚȚ ͳ͹ǤͳǦ͸ͲͲ et se�Ǥ 

 
aȌ �ote t�at a stat�to�� ��o��s�on fo� �osts �oes not �n�l��e 

atto�ne�sǯ feesǤͻ͵ 
 

bȌ ���e�t ��tness fees a�e not ǲ�ostsǳ as �onte��late� b� t�e 
�o�eǤͻͶ  

 
CǤ Ta�able Co��t Costs �e�o�e�able ���s�ant to �aǤ Co�e Țͳ͹ǤͳǦ͸ʹͶǡ ͸ʹ͸Ǥ 

 
ͳǤ all ta�es on ��o�essǢ ȋ�aǤ Co�e Ț ͳ͹ǤͳǦ͸ʹ͸Ȍ 

 
ʹǤ all fees of off��e�s ����� t�e �a�t� a��ea�s to be ��a��eable ��t� �n t�e 

�ase ��e�e�n t�e �e�o�e�� �sǡ e��e�t t�at ��en �n an� �o��tǡ on t�e 
sa�e s��eǡ �o�e t�an one �o�� of an�t��n� �s obta�ne� o� ta�en o�tǡ 
t�e�e s�all be ta�e� onl� t�e fee fo� one �o�� of t�e sa�e t��n�Ǣ ȋ�aǤ 
Co�e Ț ͳ͹ǤͳǦ͸ʹ͸Ȍ 

 
͵Ǥ t�e �osts of e�e��t�n� an� o��e� of ��bl��at�onǢ ȋ�aǤ Co�e Ț ͳ͹ǤͳǦ͸ʹ͸Ȍ 

 
                                                 
89 Hiss v. Friedburg, 201 9a� 572 (1960)� 
90 Scott v. Doughty, 130 9a� 523, 526 (1921)� 
91 9a� &ode � 17�1-601� 
92 Danburg v. Keil, 235 9a� 71, 365 6�(�2d 754 (1988)� 
93 Chancey v. Garvey, 291 9a� 1 (2015)� 
94 Holmes v. LG Marion Corp., 258 9a� 473 (1999)� 
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ͶǤ t�e allo�an�es to ��s ��tnessesǢ ȋ�aǤ Co�e Ț ͳ͹ǤͳǦ͸ʹ͸Ȍ an� 
 

ͷǤ e�e�� f��t�e� s�� ����� t�e �o��t �a� �ee� �easonable an� ���e�t to 
be ta�e� fo� �e�os�t�ons ta�en o�t of t�e Co��on�ealt�ǡ o� fo� an� 
ot�e� �atte�Ǥ ȋ�aǤ Co�e Ț ͳ͹ǤͳǦ͸ʹ͸Ȍ 

 
�Ǥ ��s�ellaneo�s ��les  

 
ͳǤ Cla��s a�a�nst t�e Co��on�ealt�ǣ �o �e�o�e�� of �osts a�a�nst t�e 

Co��on�ealt� of �����n�aǡ �nless s�e��f��all� ��o���e� fo� �n t�e Co�e 
of �����n�aǤ  �aǤ Co�e Ț ͳ͹ǤͳǦ͸ʹͻǤ 

 
ʹǤ �e ��n���s �e����tǣ �o �osts a�a��e� �f �e����t �s less t�an ̈́ͳͲǤͲͲǤ �aǤ 

Co�e Ț ͳ͹ǤͳǦ͸ͲʹǤ 
 

͵Ǥ �n��n�t�onǣ Costs s�o�l� not be ta�e� ��on o�e���l�n� o� s�sta�n�n� a 
�ot�on to ��ssol�e an �n��n�t�onǤͻͷ ��e�e an �n��n�t�on �s �e��et�ate� 
�n �a�tǡ t�e �o��la�nant o���tǡ �n �ene�alǡ not to be �e��ee� to �a� t�e 
�ostsǤͻ͸   

 
ͶǤ ��lt��le �efen�antsǣ �f t�e�e a�e ��lt��le �efen�ants an� so�e a�e 

fo�n� l�able an� so�e a�e notǡ t�e nonǦl�able �efen�ants �a� �e�o�e� 
�osts f�o� t�e �la�nt�ffǡ ���le t�e �la�nt�ff �e�o�e�s �ts �osts f�o� t�e 
l�able �efen�antsǤ �aǤ Co�e Ț ͺǤͲͳǦͶͶͶǤ 

 
�Ǥ Ta�able �osts �n fe�e�al �o��t ���s�ant to ʹͺ �Ǥ�ǤCǤ ȚͳͻʹͲ 

 
ͳǤ Costs �n�l��eǣ  

 
aȌ Cle�� an� �a�s�al feesǢ 
 
bȌ  	ees fo� t�ans����tsǢ 
 
�Ȍ  	ees an� ��sb��se�ents fo� ���nt�n� an� ��tnessesǢ 
 
�Ȍ  	ees fo� e�e��l�f��at�on an� �o��esͻ͹Ǣ 
 
eȌ  �o��et feesǢ 
 
fȌ  Co��ensat�on of �o��t a��o�nte� e��e�ts an� �nte���ete�sǤ 

                                                 
95 Barnett v. Spencer, 12 9a� (2 +en� 	 M) 7 (1807)� 
96 Ross v. Gordon, 16 9a� (2 Munf�) 289 (1811)� 
97 &onverting docuPent file types constitutes PaNing a copy, however (6, processing does not constitute 
³e[ePplification´� Country Vintner of N.C., LLC v. E. & J. Gallow WIndery, Inc., 718 )�3d 249 (4th &ir� 2013) 
(denying the prevailing party a si[ figure cost for (6, processing)� 
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ʹǤ Costs a�e �e�o�e�able b� t�e ��e�a�l�n� �a�t� ���s�ant to 	e�e�al ��le 

of C���l ��o�e���eǡ ��le ͷͶȋ�Ȍ 
 

	Ǥ ���ellate Costs  
 

ͳǤ �s a �ene�al ��leǡ t�e �a�t� ��o s�bstant�all� ��e�a�ls �a� �e�o�e� �ts 
a��ellate �ostsǤ     

 
aȌ ̶�n e�e�� �ase �n t�e ����e�e Co��t o� t�e Co��t of ���ealsǡ �osts 

s�all be �e�o�e�e� �n s��� �o��t b� t�e �a�t� s�bstant�all� 
��e�a�l�n�Ǥ̶ͻͺ   

 
�Ǥ T�e ��e�a�l�n� �a�t� ǲǯ�s t�e �a�t� �n ��ose fa�o� t�e �e��s�on 

o� �e����t �n t�e �ase �s o� s�o�l� be �en�e�e� an� �����ent 
ente�e�ǡ an� �n �ete���n�n� t��s ��est�on t�e �ene�al �es�lt 
s�o�l� be �ons��e�e�ǡ an� �n����� �a�e as to ��o �asǡ �n t�e 
��e� of t�e la�ǡ s���ee�e� �n t�e a�t�onǤǯǳͻͻ   
 

��Ǥ T�e ��e�a�l�n� �a�t� �s t�e �a�t� �n ��ose fa�o� a �����ent �s 
�en�e�e�ǡ �e�a��less of t�e a�o�nt of �a�a�es a�a��e�ǤͳͲͲ  

 
bȌ �nless ot�e���se o��e�e�ǡ a��ellate �osts ��ll be ta�e� as follo�sǣ 

 
�Ǥ �f an a��eal �s ��s��sse�ǡ �osts s�all be ta�e� a�a�nst t�e 

a��ellantǢ  
 
��Ǥ �f a �����ent �s aff���e�ǡ �osts s�all be ta�e� a�a�nst t�e 

a��ellantǢ 
 
���Ǥ �f a �����ent �s �e�e�se�ǡ �osts s�all be ta�e� a�a�nst t�e 

a��elleeǤͳͲͳ   
  

ʹǤ T�e �e�o�e�able �osts of a��eal to t�e Co��t of ���eals of �����n�a an� 
t�e ����e�e Co��t of �����n�a a�e �es���be� �n T�tle ͳ͹Ǥͳ an� �n ��les 
ͷ�ǣ͵Ͳȋ�Ȍ an� ͷǣ͵ͷȋ�ȌǤ  Ta�able �osts �n�l��eǣ 

 
aȌ 	�l�n� feeǢ  

 
bȌ Costs �n����e� �n t�e ���nt�n� o� ��o����n� of ne�essa�� �o��es of 

b��efsǡ a��en���es an� �et�t�ons fo� �e�ea��n�Ǥ  

                                                 
98 9a� &ode � 17�1-604� 
99 Sheets v. Castle, 263 9a� 407, 413 (2002) (Tuoting Richmond v. County of Henrico, 185 9a� 859, 869 (1947))� 
100 Sheets, 263 9a� at 413� 
101 5ules 5:35(a), 5ule 5$:30(a)� 
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�Ǥ T�e �osts fo� ���nt�n� b��efs s�all not e��ee� ̈́ ͷͲͲ fo� all b��efs 

f�le�ǤͳͲʹ   
 
��Ǥ �o�e�e�ǡ ǲt�e Co��t fo� �oo� �a�se �a� ���e�t t�at s��� �a�t� 

s�all �e�o�e� less t�an t�e ent��e �ost �n����e� b� ��� �n 
���nt�n� o� ot�e���se �e��o����n� ȋ�Ȍ b��efs f�le� b� ��� ȋe�en 
t�o��� less t�an ̈́ ͷͲͲȌ o� ȋ��Ȍ t�e a��en���ǤͳͲ͵   

 
���Ǥ Costs �n����e� �n t�e ��e�a�at�on of t�ans����tsǤͳͲͶ  

 
͵Ǥ �ota���e� ��ll of Costsǣ  T�e �a�t� see��n� to ta� �osts ��st f�le a 

nota���e� b�ll of �osts ��t� t�e a��ellate �o��tǤͳͲͷ   
Ǥ 

aȌ T�e b�ll of �osts s�o�l� �te���e t�e �osts so���t to be ta�e�Ǥ   
 

bȌ �n t�e ����e�e Co��t an� Co��t of ���ealsǡ t�e b�ll of �osts ��st 
be f�le� ��t��n ͳͶ �a�s of t�e �e��s�onǤ  �b�e�t�ons to t�e b�ll of 
�osts ��st be f�le� ��t��n ͳͲ �a�s of t�e �ate of f�l�n� t�e b�ll of 
�ostsǤ   

 
VIII. Interest 

 
�Ǥ 
ene�al �ol��� �ons��e�at�ons 

 
ͳǤ T�e �o�t��ne of �nte�est �s fo�n�e� on t�e ���n���le t�at one ��o �as t�e 

�se of anot�e�̵s �one�ǡ s�o�l� �a�e to �a� fo� �tǤͳͲ͸   
 

ʹǤ �nte�est �e�o�e�able at la� an� �n e���t� an� �s fa�o�e� b� t�e �o��ts 
an� b� t�e 
ene�al �sse�bl�ǤͳͲ͹   

 
�Ǥ �tat�to�� bas�s 

 
ͳǤ �nte�est as an ele�ent of �a�a�es �s ��o���e� b� �����n�a Co�e Ț ͺǤͲͳǦ

͵ͺʹǡ ����� �e���ts ��e an� �ostǦ�����ent �nte�est at la� an� �n e���t�Ǥ 
T�e a�a�� of �nte�est �s ��s��et�ona��Ǥ 

 
ʹǤ �aǤ Co�e ȚͺǤͲͳǦ͵ͺʹ statesǣ ǲ�n an� ����n�st�at��e ��o�ess ��t ȋȚʹǤʹǦ

ͶͲͲͲ et se�ǤȌǡ a�t�on o� a�t�on at la� o� s��t �n e���t�ǡ t�e f�nal o��e�ǡ 
�e����t of t�e ����ǡ o� �f no ���� t�e �����ent o� �e��ee of t�e �o��tǡ �a� 

                                                 
102 9a� &ode �17�1-605� 
103 9a� &ode �17�1-605� 
104 9a� &ode �17�1-128� 
105 5ule 5:35(d), 5ule 5$:30(d)� 
106 Jones v. Williams, 6 9a� 102 (1799)� 
107 Tazewell v. Saunders, 54 9a� (13 *ratt�) 354 (1856)� 
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��o���e fo� �nte�est on an� ���n���al s�� a�a��e�ǡ o� an� �a�t t�e�eofǡ 
an� f�� t�e �e��o� at ����� t�e �nte�est s�all �o��en�eǤ  T�e f�nal 
o��e�ǡ �����ent o� �e��ee ente�e� s�all ��o���e fo� s��� �nte�est �nt�l 
s��� ���n���al s�� be �a��Ǥ  �f a f�nal o��e�ǡ �����ent o� �e��ee be 
�en�e�e� ����� �oes not ��o���e fo� �nte�estǡ t�e f�nal o��e�ǡ �����ent 
o� �e��ee a�a��e� s�all bea� �nte�est at t�e �����ent �ate of �nte�est 
as ��o���e� fo� �n Ț ͸ǤʹǦ͵Ͳʹ f�o� �ts �ate of ent�� o� f�o� t�e �ate t�e 
���� �e����t �as �en�e�e�Ǥ ȋe���as�s a��e�ȌǤ 

 
CǤ T��e at ����� �nte�est be��ns a�����n� 

 
ͳǤ �n �ont�a�t �asesǡ ��eǦ�����ent �nte�est ��ns f�o� t�e �ate t�e a�o�nt 

be�o�es ��e an� �a�ableǤͳͲͺ   
 
ʹǤ �n to�t �asesǡ ��eǦ�����ent �nte�est �a� ��n f�o� t�e �ate ��es���be� 

b� t�e t��e� of fa�tǤͳͲͻ   
 
͵Ǥ �ostǦ�����ent �nte�est ��ns f�o� t�e �ate of t�e f�nal o��e�ǡ �����entǡ 

�e��ee o� ���� �e����tǤͳͳͲ  
 

�Ǥ �a����� an� ��n���� �ates 
 

ͳǤ ���s�ant to �aǤ Co�e Ț ͸ǤʹǦ͵Ͳʹǡ �nte�est on �����ents o� �e��ees s�all 
bea� �nte�est at t�e �ate of ͸Ψ �e� ann��Ǥ   

 
ʹǤ �o�e�e�ǡ a �one� �����ent ente�e� �n an a�t�on a��s�n� f�o� a 

�ont�a�t s�all �a��� ��eǦ�����ent �nte�est at t�e �ate la�f�ll� ��a��e� 
on s��� �ont�a�tǡ o� at s�� �e��ent ann�all� �f not s�e��f�e�Ǥ  

 
͵Ǥ �nte�est at t�e �����ent �ateǡ ��e�e no �ate �s f��e� b� t�e �ont�a�tǡ 

s�all a��l� to bot� ��eǦ�����ent �nte�est ���s�ant to �aǤ Co�e Ț 
ͺǤͲͳǦ͵ͺʹ an� to �ostǦ�����ent �nte�estǤ 

 
ͶǤ �oteǣ T�e la�f�l �ate of �nte�est �n a �ont�a�t �s ͳʹ Ψ �e� ann��ǡ �nless 

t�e �ont�a�t falls ��t��n an e��e�t�onǤͳͳͳ  ��on� t�e e��e�t�ons a�eǣ 
 

aȌ �an� loans �a�able �n �nstall�entsǢͳͳʹ 
 

                                                 
108 See Schwab v. Norris, 217 9a� 582, 231 6�(�2d 222 (1977)� 
109 See 9a� &ode �8�01-382� 
110 Id� 
111 6ee 9a� &ode � 6�2-303�   
112 9a� &ode � 6�2-309� 
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bȌ Ce�ta�n Cons��e� t�ansa�t�ons base� on a �lose� en� �nstall�ent 
��e��t �lan �a� �a�e �nte�est �ates at t�at a��ee� to b� t�e 
�a�t�esǢͳͳ͵ 

 
�Ȍ �a��a� an� t�tle len�e�sǢͳͳͶ an� 

 
�Ȍ �nte�est ��a��eable b� �a�nb�o�e�sǤͳͳͷ 

 
ͷǤ �oteǣ �n ��e�a�at�on of an� �ont�a�t ��o����n� fo� �nte�estǡ �e��e� 

allo�able �nte�est �ates to ��e�ent a�a�nst alle�at�ons of �s���Ǥ 
 

�Ǥ Cla��s a�a�nst t�e Co��on�ealt� o� ��n����al�t�es 
 

ͳǤ ��eǦ�����ent �nte�est �s not a�a�lable ���s�ant to t�e �����n�a To�t 
Cla��s ��tǤͳͳ͸   

 
ʹǤ �nte�est on a �ef�n� of lo�al ta�es �a� onl� be a�a��e� �f �t �s �onta�ne� 

�n t�e lo�al �o�e�n�ent̵s o���nan�eǤͳͳ͹   
 

	Ǥ Case �a� 
 

ͳǤ ����na��l�ǡ ��eǦ�����ent �nte�est �s not allo�e� ��en a��o�nts a�e 
�nl�����ate� an� �n ��s��te bet�een t�e �a�t�esǤͳͳͺ T�e a�a�� of ��eǦ
�����ent �nte�est �s ��t��n t�e ��s��et�on of t�e t��e� of fa�tǤͳͳͻ  �ostǦ
�����ent �nte�est �s �an�ato��ǤͳʹͲ 

 
ʹǤ ��eǦ�����ent �nte�est �s no��all� �es��ne� to �a�e t�e �la�nt�ff ��ole 

an� �s �a�t of t�e a�t�al �a�a�es so���t to be �e�o�e�e�Ǥ  �ostǦ
�����ent �nte�est �s not an ele�ent of �a�a�es b�t �s a stat�to�� a�a�� 
fo� �ela� �n t�e �a��ent of �one� a�t�all� ��eǤͳʹͳ   

 

                                                 
113 9a� &ode � 6�2-1500 et seT� 
114 9a� &ode � 6�2-1800 et seT�� 9a� &ode � 6�2-2200 et seT� 
115 9a� &ode � 54�1-4008 
116 9a� &ode � 8�01-195�3� 
117 City of Winchester v. American Woodmark Corp., 250 9a� 451, 464 6�(�2d 148 (1995)� 
118 Skretvedt v. Kouri, 248 9a� 26 (1994)�   
119 Upper Occoquan Sewage Auth. v. Blake Const. Co., 275 9a� 41 (2008)� Grubb v. Grubb, 272 9a� 45 (2006)� 
Advanced Marine Enterprises v. PRC, Inc., 256 9a� 106 (1998)� Rush v. Hartford Mut. Ins. Co., 652 )�6upp� 1432 
(:�'� 9a� 1987)� Pierce v. Martin, 230 9a� 94 (1985)� Marks v. Sanzo, 231 9a� 350 (1986)� Doyle & Russell Inc. v. 
Welch Pile Driving Corp., 213 9a� 698, 194 6�(�2d 719 (1973)� Beale v. King, 204 9a� 443, 132 6�(�2d 476, 480 
(1963)� 
120 9a� &ode � 8�01-382� Upper Occoquan Sewage Auth. v. Blake Const. Co., 275 9a� 41 (2008)� Dairyland Ins. Co. 
v. Douthat, 248 9a� 627, 449 6�(�2d 799 (1994) 
121 RGR, LLC v. Settle, 288 9a� 260 (2014)� Upper Occoquan Sewage Auth. v. Blake Const. Co., 275 9a� 41 (2008)� 
Dairyland Ins. Co. v. Douthat, 248 9a� 627, 449 6�(�2d 799 (1994)� 
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͵Ǥ ��a�� of �nte�est base� on �ont�a�t �s not a �a�� an� fast ��leǤ  ��e�e 
a b��l��n� �ont�a�to� �a� �a�se� a �ela� �n �a��ent b� t�e o�ne� b� 
n��e�o�s e��o�s an� o�e���a��es �n ��s boo�s an� state�entsǡ ����� 
�e����e� le�al �n�est��at�on to as�e�ta�n t�e balan�e ��eǡ �t �o�l� not 
�a�e been ��st an� e���table to allo� �nte�est �nt�l t�e balan�e �as 
f��e�Ǥͳʹʹ   

 
ͶǤ �ostǦ�����ent �nte�est be��ns ��nn�n� f�o� t�e �ate of t�e o����nal 

�����entǡ an� not f�o� t�e �ate of a �e��se� �����ent ente�e� on 
�e�an� f�o� t�e �o��t of a��ealsǤͳʹ͵  

 
ͷǤ �ostǦ�����ent �nte�est �oes not ��n on an� ��eǦ�����ent �nte�est 

a�a��e�ǡ �at�e� �t ��ns onl� on t�e ���n���al s�� a�a��e�ǤͳʹͶ  
 

IX. Conclusion 
 
 T�e ab�l�t� to �e�o�e� atto�ne�sǯ fees �an �a�e ��eat ���a�t on t�e �e�elo��ent an� 
o�t�o�e of a �aseǤ To t�at en�ǡ �t �s essent�al t�at an atto�ne� e�al�ate ��et�e� atto�ne�sǯ 
fees a�e �e�o�e�able an� t��el� �e��est t�ose feesǤ T��o���o�t t�e �aseǡ t�e atto�ne� ��st 
also b�ll ��e��sel� an� �a�ef�ll�Ǥ ��en t�e t��e �o�esǡ t�e �e�o�e�ab�l�t� of atto�ne�sǯ fees 
also �an be a �sef�l tool �n settle�ent ne�ot�at�onsǤ 	��t�e�ǡ �osts an� �nte�est �an be a 
s��n�f��ant �a�t of an� �e�o�e��ǡ an� s�o�l� be �ons��e�e� ��en e�al�at�n� a �otent�al 
�e�o�e�� �n t�e �ase as �ell as ��at losses �o�� �l�ent �a� fa�e �f s�e �s t�e los�n� �a�t�Ǥ  T��s 
a�ea �s t�e la� �s st�ll e�ol��n�ǡ so sta� �� to �ate ��t� ne� �ase la� an� al�a�s �e�e�be� 
t��s ���o�tant �a�t of �o�� �aseǤ  
   
  

                                                 
122 Hitt v. Smallwood, 147 9a� 778, 133 6�(�503 (1926)� 
123 Boyd v. Bulala, 751 )�6upp� 576 (:�'� 9a� 1990)� 
124 RGR, LLC v. Settle, 288 9a� 260 (2014)� Upper Occoquan Sewage Auth. v. Blake Constr. Co., 275 9a� 41 (2008)� 
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Metadata:  The ‘Hidden’ Information That 
Could Win or Lose Your Case 

�o�ell �Ǥ ǲ����ǳ �e�t��ǡ ��� 
C�a�les �Ǥ Calton 


ent�� �o��e C�� �e��na�    �e�te�be� ͸ǡ ʹͲͳͻ 
 

“Metadata absolutely tells you everything about somebody’s life, if you 
have enough metadata you don’t really need content… [it’s] sort of 

embarrassing how predictable we are as human beings.”   
- �te�a�t �a�e�ǡ �sstǤ �e��eta�� of �ol���ǡ �e�a�t�ent of �o�elan� �e����t� ȋʹͲͲͷǦʹͲͲͻȌ 

�e ��o���e a lot of �nfo��at�onǤ  ���o���n� to stat�staǤ�o�ǡ �n ʹͲͳͻ �t �s est��ate� 
t�at an a�e�a�e of o�e� ʹͻ͵ b�ll�on e�a�ls sent ea�� �a�ǡ an� �s e��e�te� to �l��b to o�e� 
͵Ͷ͹ b�ll�on e�a�ls �e� �a� b� ʹͲʹ͵Ǥͳ  �n a���t�on to e�a�lǡ �e also sen� o�t a lot of �ata 
�n�ol�nta��l�Ǥ  T��s �ata �s �olle�te� b� t�e s�a�t �e���es �o� �se �n an� a�o�n� �o�� �o�e 
s��� as an ��a�on ���o o� �est Ca�e�aǡʹ t�e �a� �o�� ����eǡ͵ �o�� ǲs�a�tǳ �at�� o� f�tness 
t�a��e�ǡͶ an� t�e �o��an� t�at ��o���es �o�� �nte�net se����eǤͷ   

 �n �ene�alǡ �eta�ata �an �e�eal a lot abo�t an �n������alǯs �a�ǦtoǦ�a� a�t���t�esǤ  ��tǡ 
as �t �elates to a �e���al �al��a�t��e �aseǡ bot� t�e �ol��e an� t�e t��e of �eta�ata t�at 
�an be obta�ne� an� �t�l��e� �s aston�s��n�Ǥ  �f �o� �no� ��at �o�ǯ�e loo��n� fo�ǡ t��s 
�nfo��at�on �an ��o���e a la��e� ��t�ǡ a�on� ot�e� t��n�sǡ �nfo��at�on abo�t ȋaȌ ��e�e 
t�e �ealt��a�e ��o���e� �as ����n� t�e �ele�ant t��eǢ ȋbȌ �o� lon� t�e� �e�e t�e�eǢ an� 
ȋ�Ȍ ��at t�e �e�son ��� ��en t�e� �e�e t�e�eǤ   T�e t���� �sǡ �o� nee� to �no� ��at to loo� 
fo�ǡ �o� to loo� fo� �tǡ an� t�en �o� to �nte���et �tǤ  �f �o� �no� t�ese t��n�sǡ t�e 
�nfo��at�on �s �a�t���la�l� �sef�l �n �nstan�es ��e�e �eta�ata �an ���e�tl� �ont�a���t an 
o��os�n� �a�t�ǯs state�entsǡ s��� asǣ  ǲ� �asnǯt t�e�eǡǳ ǲ� ���nǯt e��t t�at �e�o��ǡǳ o� ǲ� �as 
onl� at t�e ba� fo� f�fteen ��n�tesǤǳ  	o� e�a��leǡ �f �o� a�e l�t��at�n� a �e���al �al��a�t��e 
�ase an� a ���s���an sa�s t�e� �e��e�e� a s�e��f�� �a��olo�� ��a�e at a �e�ta�n t��e Ȃ 
                                                 
1 -� &lePent, Number of sent and received e-mails per day worldwide from 2017 to 2023, www�statista�coP (last 
accessed -uly 1, 2019)�   
 
2 1oah $pthorpe, 'illon 5eisPan, 1icN )eaPster, A Smart Home is no Castle:  Privacy Vulnerabilities of 
Encrypted IoT Traffic, ar;iv: 1708�06805v1, May 18, 2017, available at https:ar[iv�org/pdf/1708�05044�pdf�  
 
3 Michael /iedtNe, How is Data Being Collected and Used in my Car?, &hicago 7ribune, 'ec� 25, 2018�   
 
4 See, e.g., 3arPy 2lson, Fitbit Data Now Being Used in the Courtroom, )orbes, 1ov� 16, 2016, available at 
https://www�forbes�coP/sites/parPyolson/2014/11/16/fitbit-data-court-rooP-personal-inMury-claiP/�7d8a4c1b7379�  
 
5 7hoPas %rewster, Now Those Privacy Rules are Gone, This is How ISPs Will Actually Sell Your Personal Data, 
)orbes, Mar� 30, 2017, available at https://www�forbes�coP/sites/thoPasbrewster/2017/03/30/fcc-privacy-rules-
how-isps-will-actually-sell-your-data/�6114031221d1�   
 

Page 219 of 424



 

2 
 
5002/9003/8945720v3 2019 Gentry Locke Seminar 

t�e�eǯs no nee� to ta�e ��s �o�� fo� �tǡ t�e �eta�ata �an �e�eal ��en t�e ��a�e �as 
a��esse�ǡ �o� lon� �t �as ��e�e�ǡ an� ��e�e �t �as ��e�e�Ǥ    

���le t��s �n�ol�nta�� an� �ol���no�s �elease of �e�sonal �ata �a� ��st��b o� 
s�o�� �o�ǡ t��s ��esentat�on �s �es��ne� to let �o� �no� abo�t ��e�e t��s �ata �s a�a�lable 
an� �o� �o� �an �t�l��e �t to �el� �o� ��n �o�� �ase Ȃ o� at least not be bl�n�s��e� b� 
o��os�n� �o�nsel ��t� �nfo��at�on t�at �o� ���nǯt �no� �as o�t t�e�eǤ 

�Ǥ What is metadata? 
 
a� ��te�all� ǲ�etaǡǳ �ean�n� ǲt�ans�en��n�ǡǳ an� ǲ�ataǡǳ �ean�n� 

ǲ�nfo��at�onǤǳ͸ 
 

b� �o�n�s �nno�ent eno��� Ȃ �tǯs s���l� ǲ�ata abo�t �ataǤǳ͹  
 

c� �eta�ata �s ǲst���t��e� �nfo��at�on t�at �es���besǡ e��la�nsǡ lo�atesǡ o� 
ot�e���se �a�es �t eas�e� to �et��e�eǡ �seǡ o� �ana�e an �nfo��at�on 
�eso���eǤ  �eta�ata �s often �alle� �ata abo�t �ata o� �nfo��at�on abo�t 
�nfo��at�onǤǳͺ 
 

d� �eta�ata �as been �ef�ne� as ǲ�ata �es���b�n� t�e �onte�tǡ �ontentǡ an� 
st���t��e of �e�o��s an� t�e�� �ana�e�ent t��o��� t��eǤǳͻ 
 

e� �s �t �s �se� �n l�t��at�onǡ �eta�ata �s ǲe���en�eǥt�at �es���bes t�e 
��a�a�te��st��sǡ o����nsǡ �sa�eǡ an� �al���t� of ot�e� ele�t�on�� e���en�eǤǳͳͲ 
 

f� T�e�e a�e a�t�all� t�o t��es of �eta�ataǣ  a��l��at�on an� s�ste�Ǥͳͳ 
 
�Ǥ ���l��at�on �eta�ata �s lo�ate� ��t��n ǲt�e f�le �t �es���bes an� �o�es  
 ��t� t�e f�le ��en �o� �o�� �tǤǳͳʹ 

                                                 
6 MerriaP-:ebster 2n-line 'ictionary https://www�PerriaP-webster�coP/dictionary/Petadata� 
 
7 See, e.g., -effrey /� Masor, Medical Records and E-Discovery:  With New Technology Come New Challenges, 5 
+astings 6ci� 	 7ech /�-� 245 (6uPPer 2013)�   
 
8 Understanding Metadata, 1ational ,nforPation 6tandards 2rgani]ation, 2004, available at 
https://www�niso�org/publications/press/understandingBPetadata�   
 
9 � 42�1-77, &ode of 9irginia, as aPended� 
 
10 &raig '� %all, Beyond Data about Data:  The Litigator’s Guide to METADATA, 2 (2005)�   
 
11 Masor, supra n� 6 at 252� 
 
12 %all, supra n� 8� 
 

Page 220 of 424



 

3 
 
5002/9003/8945720v3 2019 Gentry Locke Seminar 

 
��Ǥ ��ste� �eta�ata �s sto�e� se�a�atel� f�o� t�e f�le on a �o���te� 

s�ste�Ǥͳ͵ 
 

��Ǥ Where is metadata found? 
 
aǤ ���t�all� e�e��t��n� �e �o ��eates �eta�ata t�a�lǣ  �eb b�o�s�n� sess�onsǡ 

�s�n� a ��e��t �a��ǡͳͶ e�a�lsǡ �al��n� t��o��� a sto�eǤͳͷ 
 

bǤ Cell ��ones an� t�e �nte�net of T��n�s �e���es  
 

�Ǥ ��a�on ���o 
 

��Ǥ �e�t Ca�e�a 
 

���Ǥ 	�tb�t 
 

��Ǥ ��a�t ��ones 
 

�Ǥ ��t��at�onǦs�e��f�� lo�at�ons 
 
       �Ǥ  �oto� �e���lesǣ  �e����e� �n�e� t�e 	e�e�al �oto� Ca���e� �afet� ��tǤͳ͸ 
 
      ��Ǥ  �le�t�on�� �ealt� �e�o��s ȋǲ���ǳȌȀ�le�t�on�� �e���al �e�o��s 

ȋǲ���ǳȌǣ �e����e� b� C�� fo� f�ll �e���a�e �e��b��se�entǤͳ͹ 

                                                 
13Id.  
 
14  6cott %erinato, There’s no Such Thing as Anonymous Data, +arvard %usiness 5eview, )eb� 9, 2015, available at 
https://hbr�org/2015/02/theres-no-such-thing-as-anonyPous-data�  
 
15 6tephanie &lifford and 4uentin +ardy, Attention, Shoppers:  Store is Tracking Your Cell, 1< 7iPes, -uly 14, 
2013, available at https://www�nytiPes�coP/2013/07/15/business/attention-shopper-stores-are-tracNing-your-
cell�htPl"pagewanted all	Br 1	 (e[aPining how bricN-and-Portar stores tracN shoppers via :i)i throughout their 
stores)� see also %rian )ung, How Stores use your Phone’s WiFi to Track Your Shopping Habits, :ashington 3ost, 
2ctober 19, 2013, available at https://www�washingtonpost�coP/news/the-switch/wp/2013/10/19/how-stores-use-
your-phones-wifi-to-tracN-your-shopping-habits/"noredirect on	utPBterP �e8ef55779e63�  
 
16 See, e.g., 49 &�)�5� �� 395�8 and 395�15� 
 
17See 2019 Medicare Electronic Health Record (HER) Incentive Program Payment Adjustment Fact Sheet for 
Hospitals, available at https://www�cPs�gov/newsrooP/fact-sheets/2019-Pedicare-electronic-health-record-ehr-
incentive-prograP-payPent-adMustPent-fact-sheet-hospitals�  
 

Page 221 of 424



 

4 
 
5002/9003/8945720v3 2019 Gentry Locke Seminar 

   ���Ǥ     Co���te� f�lesǣ  �ll f�les �a�e so�e fo�� of �eta�ataǤͳͺ   
�tta���ent � �s a sa��le of ��at a �eta�ata �s a�a�lable f�o� a 
����osoft �o�� f�leǤ  

 
     ��Ǥ   �oo� s���esȀa��ess �a��s 

 

PRACTICE POINT:  �l�a�s sen� a ��ese��at�on of e���en�e lette� to ��ese��e all ����tal 
e���en�eǡ �n�l���n� ���s��al e���en�e ����� �a� �onta�n �eta�ataǤ  T�e ����e�e Co��t of 
�����n�a �as ��le� t�at a �a�t� ��st a�t ��t� t�e intent to �e����e anot�e� �a�t� of t�e �se 
of �e��este� �nfo��at�on befo�e an a��e�se �nst���t�on ��ll be ���enǤ  Emerald Point, LLC v. 
Hawkinsǡ ʹͻͶ �aǤ ͷͶͶǡ ͷͷͺ ȋʹͲͳ͹ȌǤ  T�e�efo�eǡ �t �s essent�al to ��t t�e ot�e� s��e on not��e 
t�at �o� ��ll be �e��est�n� ele�t�on��all� sto�e� �nfo��at�onǤ  

���Ǥ What can metadata reveal? 
 
a� �ata t�a��e� b� a 
�� �o��an�ǡ �t�a�aǡ o�e� a t�oǦ�ea� �e��o� an� ��loa�e� 

to �ts 
lobal �eat �a�ǡ �na��e�tentl� �e�eale� ǲ����l� sens�t��eǳ �nfo��at�on 
abo�t t�e lo�at�ons an� a�t���t�es of �Ǥ�Ǥ sol��e�s stat�ons at �Ǥ�Ǥ ��l�ta�� 

                                                 
18 /arry (� 'aniel, /ars (� 'aniel, ',*,7$/ )25(16,&6 )25 /(*$/ 352)(66,21$/6, 27�2�3, 2012� 
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bases �n t�e ����le �astǤͳͻ  �� ��bl�s��n� ǲ�eat t�a�lsǡǳ obta�ne� f�o� �se�s 
��a t�e�� 	�tb�t o� 
a��one �e���esǡ t�e �nfo��at�on �e�onst�ate� t�e 
o�tl�nes of �Ǥ�Ǥ ��l�ta�� basesǤʹͲ   �n e�a��le of t�e �nfo��at�on a�a�lable �an 
be seen belo�ǣ 

 
 

bǤ ��tǡ �snǯt �eta�ata anon��o�sǫ  �n a �o��ǣ noǤ  
 

�Ǥ �eta�ata �olle�te� b� t�e �e���es �n �o�� �o�e an� t�e �ebs�tes �o� 
��s�t �sǡ �n t�eo��ǡ anon����e�Ǥʹͳ 
 

�Ǥ T��s ǲanon���t�ǳ �s eas�l� o�e��o�eǡ an� �e�sonal ��ent�f�e�s a�e �ea��l� 
a�a�lableǤʹʹ 

                                                 
19 /is 6ly, U.S. Soldiers Are Revealing Sensitive And Dangerous Information by Jogging, 7he :ashington 3ost, -an� 
29, 2018, available at https://www�washingtonpost�coP/world/a-Pap-showing-the-users-of-fitness-devices-lets-the-
world-see-where-us-soldiers-are-and-what-they-are-doing/2018/01/28/86915662-0441-11e8-aa61-
f3391373867eBstory�htPl"utPBterP �a8c23db7cd50/ (last accessed -une 30, 2019)�   
 
20 Id.  
 
21 See, e.g.,  %eatrice 3ere], Mirco Musolesi, *ianluca 6tringhini, You Are Your Metadata:  Identification And 
Obfuscation of Social Media Users Using Metadata Information, ar;iv�org: 1803�10133, May 14, 2018, available at 
https://ar[iv�org/abs/1803�10133 (noting the ³anonyPous´ inforPation collected by 7witter)�   
 
22 See 2livia 6olon, ‘Data is a Fingerprint’: Why you Aren’t as Anonymous as you Think Online, 7he *uardian, 
-uly 13, 2018, available at https://www�theguardian�coP/world/2018/Mul/13/anonyPous-browsing-data-Pedical-
records-identity-privacy (noting nuPerous instances of identifying individuals through analysis of ³anonyPous´ 
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�Ǥ ��e��f�� �eta�ata �a�t���la�l� a��l��able to �e���al �al��a�t��e �asesǣ 
 
i� �n ʹͲͲͺǡ onl� ͳͳΨ of nonfe�e�al �Ǥ�Ǥ �os��tals �a� bas�� ��� s�ste�sǡ 

an� less t�an ʹΨ �a� ���le�ente� �o���e�ens��e s�ste�s �n at least 
one �l�n��Ǥʹ͵ 
 

ii� �� ʹͲͳ͹ǡ a st��� b� t�e C�C �e�onst�ate� t�at nea�l� ͺ͸Ψ of off��eǦ
base� ���s���ans �e�e �s�n� an ���Ȁ��� s�ste�ǤʹͶ  T�at n��be� �l��bs 
to al�ost ͻͷΨ of off��eǦbase� ���s���ans �n �����n�aǤʹͷ 
 

iii� ��at so�t of �eta�ata �s �n an ���Ȁ���ǫ 
o  ����t T�a�ls 

� �s a�to�at��all� �ene�ate� 
� �n a���t t�a�l ��ll ��o���e �o� ��t� e�e�� ��an�e o� 

a���t�on to an ele�t�on�� �e���al �e�o��Ǣ 
� Can ��o���e �o� ��t� ��o �a�e t�e e��t an� �otent�all� 

��e�e t�e� �e�e ��en t�e e��t �as �a�eǢ 
� Can ��o���e �o� ��t� t�e s�bstan�e o� t�e t��e of e��tǤʹ͸ 

• ��e ��s�o�e�able �n �����n�a Co��tsǢ an� 
• ��e ��s�o�e�able �n fe�e�al �o��tǤ 

o  �o�Ǧ��s 
� ��to�at��all� �ene�ate� �a�n�n�s to �ealt��a�e ��o���e�sǢ 
� Can �n�l��e �a�t�ons a�a�nst ���� �nte�a�t�ons o� �ont�aǦ

�n���at�ons to ��o�e���esǤʹ͹ 
o  Co���n��at�onsȀ�e�o��s o�ts��e of t�e ǲ�es��nate� �e�o�� setǳ 

                                                 
data)� see also 3er], supra at n� 17 (noting a 96�7� accuracy rate in identifying one (1) user out of ten thousand 
(10,000))�   
 
23 +a $., 'es5oches &M, &aPpbell (*, et al., Use of Electronic Health Records in U.S. Hospitals, 1� (ngl� -� 
Med� 32009, 360:1628-38�   
 
24 MyricN ./, 2gburn '), :ard %:�  7able�  3ercentage of office-based physicians using any electronic health 
record ((+5)/electronic Pedical record ((M5) systeP and physicians that have a certified (+5/(M5 systeP, by 
8�6� state:  1ational (lectronic +ealth 5ecords 6urvey, 2017�  1ational &enter for +ealth 6tatistics, available at 
https://www�cdc�gov/nchs/fastats/electronic-Pedical-records�htP�   
 
25 Id. 
 
26 See Masor, supra n� 6�  
 
27 Id. 
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� �ealt��a�e ��o���e�s often �a�nta�n �at�entǦs�e��f�� 
�nfo��at�on o�ts��e of t�e ǲno��alǳ �e���al �e�o��Ǥ  �elo� 
a�e so�e �nstan�es an� ��e�e t�e �e�o��s �a� be �el�ǣʹͺ 

5HFRUG�7\SH� 3RVVLEOH�0DLQWDLQLQJ�2UJDQL]DWLRQ�
3eer-review activities +ealthcare organi]ation� providers, 

$ccountable &are 2rgani]ations (³$&2s´), 
health plans

,ncident reports/5isN-ManagePent 'ata +ealthcare organi]ation� providers, $&2s, 
health plans

3atient coPplaints +ealthcare organi]ation� providers� $&2s, 
health plans

3atient-safety data +ealthcare organi]ation� providers� $&2s, 
health plans

&ase-PanagePent records +ealthcare organi]ation� providers� $&2s, 
health plans

4uality-iPprovePent records +ospitals� health departPents� 1,+ 
Morbidity and Portality records +ospitals, health departPents 
6urvey reports and recoPPendations froP the 
-oint &oPPission 

+ealthcare organi]ation� providers� $&2s, 
health plans

/icensing applications /icensing agencies� healthcare organi]ation
&linical pathways and care protocols +ealthcare organi]ation� hospitals� providers�
3atient oPbudsPan records +ospitals� healthcare organi]ation� health 

departPents�
6ysteP ephePeral data (+5� clinical bioPedical data systeP
7e[ts and instant Pessages 3roviders� patients� staff� healthcare 

organi]ations� personal devices� third-party 
service providers

9oicePail records 3roviders� patients� staff� healthcare 
organi]ation� and third-party service 
providers

5),' tracNing inforPation +ealthcare organi]ations� hospitals� $&2s
 

��Ǥ How should you request metadata? 
 
aǤ �����n�a Co��tsǣ  ��et�e� b� s�b�oena o� �n ��s�o�e�� Ȃ al�a�s �e��est 

�n�o��f�e� an� �sable fo��atǤ  �elo� a�e a �o��le of �a�s �o� �a� �e��est 
t��s �nfo��at�onǣ 

                                                 
28 5alph $rtigliere, Diagnosing And Treatment Legal Ailments of The Electronic Health Record:  Toward an 
Efficient And Trustworthy Process For Information Discovery And Release, 18 6edona -� 209 (2017)�  

Page 225 of 424



 

8 
 
5002/9003/8945720v3 2019 Gentry Locke Seminar 

 

Page 226 of 424



 

9 
 
5002/9003/8945720v3 2019 Gentry Locke Seminar 

 

 i� �ote Ȃ �����n�aǯs �ealt� �e�o��s ����a�� ��t �oes not �e����e 
t�e ��o���e� to ��o���e t�ese �n an ele�t�on�� fo��at f�ee of ��a��eǤʹͻ 

                                                 
29 9irginia &ode � 32�1-127�1:03(()� see also Myers v. Riverside Hosp. Inc., 93 9a� &ir� 189, 190 (1ewport 1ews 
23016)�   
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   ii� �n�o��f�e� �s essent�al as t�e ��a�e belo�ǡ a �o�� �o���ent  
    ����� �as �on�e�te� to ��	 fo��atǡ �e�onst�atesǣ͵Ͳ 

 

 bǤ 	e�e�al �o��tsǣ  	e�e�al ��le of C���l ��o�e���e ͵Ͷȋ�Ȍȋ��Ȍ �e����es t�at 
 ele�t�on��all� sto�e� �nfo��at�on be ��o���e� ǲ�n a fo�� o� fo��s �n  
 ����� �t �s o���na��l� �a�nta�ne� o� �n a �easonabl� �sable fo�� o�  
 fo��sǥǳ 
   

  �Ǥ �e s�e��f��ǣ  �no� ��at �o�ǯ�e �e��est�n�Ǩ 

   �Ǥ �no� t�e no��all� �t�l��e� fo��at fo� t�e �nfo��at�on �o�ǯ�e  
    �e��est�n� 

   ��Ǥ �esea��� all �oss�ble fo��ats o� �e����s fo� �o���n��at�on  
    an�Ȁo� t�a���n� t�at a�e a�a�lable 

  �Ǥ ��en �n �o�bt Ȃ as� so�eoneǤ 
 

�Ǥ Tales of metadata success 
 
aǤ T�e �ostǦ�eat� �e�o�� a�en��entǤ  � ���s���an �as s��e��le� to �e�fo�� a 

����t le� ��o�e���e on an el�e�l� �at�ent b�tǡ �nstea�ǡ �e�fo��e� a left le� 
��o�e���eǤ   T�e ���s���anǡ on�e �e �eal��e� �e �a� o�e�ate� on t�e ��on� 
le� �ent �nto t�e �e���al �e�o��  �n an atte��t to ��st�f� ��s e��o�Ǥ  ����n� 
��s�o�e��ǡ an a���t t�a�l ��o�e� t�at t�e ���s���an �a� �e��e�e� ��a��n� 
st���es �e�onst�at�n� t�e le� �e o�e�ate� on ��� not �e����e s�����al 
�nte��ent�on before �e �e�fo��e� t�e ��o�e���eǤ  

 
bǤ T�e ǲ� �asnǯt t�e�eǳ �o�to�Ǥ  �n a �e���al �al��a�t��e �aseǡ a ���s���an 

test�f�e� �e �as not ��esent �n t�e �os��tal at t�e t��e a ��o�e���e �as 

                                                 
30 'aniel, supra n� 15� 
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o��e�e�Ǥ  �e� �a�� s���e �nfo��at�on �e�eale� t�at �e �as t�e�e ����n� t�e 
��o�e���eǤ 

 
�Ǥ T�e ǲ�e ���nǯt tell �e abo�t t�atǳ ���s���anǣ  �n e�e��en�� �oo� ���s���an 

��s��a��e� a �at�ent ��t�o�t ��o�e�l� assess�n� ��� fo� a b�o�en fe���Ǥ  
�fte� t�e ���s���an lea�ne� t�e �at�entǯs �eat�ǡ �e �ent �nto t�e �e���al 
�e�o�� an� a�en�e� ��s t�eat�ent noteǤ T�e �e�o�� �as a�en�e� to state 
t�at t�e �at�ent �a� not �ent�one� an�t��n� �e�a���n� �a�n �n ��s le�ǡ b�t 
�a� �ent�one� �a�n else��e�eǤ  T�e �os��talǦ�ene�ate� t��eǦsta��s on t�e 
ent��es ��o�e� t�at t�e a�en��ents �e�e �a�e after t�e ���s���an lea�ne� 
t�e �at�entǯs �eat�Ǥ  

�Ǥ T�e ǲ� ���nǯt ta�e �� e�es off t�e �oa�ǳ ����e�ǣ  � t�a�to�Ǧt�a�le� ����e� 
sla��e� �nto anot�e� �e���le ���le t�a�el�n� at a���o���atel� ͸Ͳ ��les �e� 
�o��Ǥ  �o�nloa�able �eta�ata sto�e� �n t�e t�a�to�Ǧt�a�le�ǯs bla�� bo� 
�e�onst�ate� t�e ����e� �a� not ta�en ��s foot off t�e �as �es��te o�e� ͳǡͲͲͲ 
feet of �lea� ��s�b�l�t� befo�e �e st���� o�� �l�entǤ 

eǤ T�e ��eǦ�e�os�t�on �o�e� �la�ǣ  �ea��n� �nto a �e�os�t�on of a �efen�ant 
���s���anǡ ��s�o�e�� �es�onses �n���ate� �e �a� not �e��e�e� �e�ta�n 
�a��olo�� ��a�esǤ  �fte� �nfo���n� �efen�antǯs �o�nsel t�at t�e a���t t�a�l 
f�o� t�e �os��tal �e�onst�ate� t�e ���s���an �a� �e��e�e� t�e ��a�eǡ t�e 
�efen�ant t�en a���tte� to �e��e��n� �t befo�e t�eat�n� t�e �at�entǤ 

 
��Ǥ Conclusion 

T�e�e �s a ��T of �ata o�t t�e�eǤ  �no��n� ��at to �e��est an� �o� to �e��est �t �an 
�e�eal �nfo��at�on t�at t�e o��os�n� �a�t� �s �n��ll�n� to �o on t�e�� o�nǤ  �t �s ���e�at��eǡ 
es�e��all� �n t�e �ataǦ�ea�� �o�l� t�at �e l��e �nǡ t�at �e ��l��entl� se��e o�� �l�entsǯ 
�nte�ests b� sta��n� ��ǦtoǦ�ate on �atte�s t�at �o�l� �e�� �ell ��nǡ o� loseǡ t�e�� �aseǤ  To 
t�at en�ǡ �o� s�o�l� �e��est all a�a�lable �eta�ata ea�l� �n an� �ase to ens��e t�at all fa�ts 
a�e �no�n as soon as �oss�bleǤ 
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�� �Ǥ �a�be�tǡ ��� 

��a ���o 
��e��al T�an�s to ��ll�a� ��ots�oo� 


��T�� ��C�� ������� 
�e�te�be� ͸ǡ ʹͲͳͻ Ȃ �otel �oano�eǡ �oano�eǡ �� 

 
 

ȗ 
�n t�e be��nn�n�ǥ t�e�e �e�e la��e�sǤ   

 
�n� so�e��e�e alon� t�e �a�ǡ t�e�e �e�e �a��e�s �e�a��n� �a�l�Ǥ  

 
ȗ 

�esǥ �tǯs t��e fo� t�at ǲbo��n�ǳ et���s st�ff a�a�nǤ  
��t �a�be et���s �s not so bo��n� afte� all Ǥ Ǥ Ǥ   

Ta�e a loo�Ǥ  
 

T�e ��les of ��ofess�onal Con���t �e����e la��e�s to ���ol� t�e highest stan�a��s of 
et���al �on���t an� ��ofess�onal�s�Ǥ �etǯs see ��at �a��ens ��en t�e� �onǯtǥ   
 

�. COMMINGLING OF FUNDS. 
 

o  ��� �o��et �oǤ ͳͺǦͲͷ͵ǦͳͳͲ͹͹͸ ȋ�a� ͹ǡ ʹͲͳͻȌ 
� �tto�ne� ��t���e� �one� directly f�o� t�e f���ǯs o�e�at�n� an� t��st 

a��o�nts fo� personal expensesǡ s��� as ��o�e��esǡ �esta��antsǡ an� 
��a��es �elate� to ��s sonsǯ �olle�e e��ensesǤ �lt�o��� t�e atto�ne� 
�a�ǡ �n totalǡ ��t���a�n �o�eǡ at t�e t��e t�e ��sa���o���at�on �as 
��s�o�e�e�ǡ t�e f��� t��st a��o�nt �as s�o�t ̈́ʹͳǡͲ͹ͶǤͻͻǤ �tto�ne� e�en 
��ote a ��e�� to a �a� �eale�s��� fo� ̈́ͷͳǡ͹ͻͷǤͲͺ to �����ase ��s ��fe 
an ����a ���Ǥ �tto�ne� �la��e� �e s���l� ǲs����e� a ste�ǳ an� �a�� 
���self ���e�tl�Ǥ  

� �an�t�onǣ ��s�ens�on of l��ense fo� one �ea� an� one �a�Ǥ  
� Rules Violatedǣ ͳǤͳͷ ȋ�afe�ee��n� ��o�e�t�Ȍ an� ͺǤͶ ȋ��s�on���tȌ 

 
o  ��� �o��et �oǤ ͳͺǦͲͺͲǦͳͳͲͷͲͶ ȋ�a��� ʹ͹ǡ ʹͲͳͻȌ 

� �tto�ne� �onsente� to ��s l��ense �e�o�at�on ��e to alle�at�ons of 
��s�on���tǤ T�e ��� fo�n� t�atǡ ���le �e��esent�n� a �����nal �l�entǡ 
t�e atto�ne� too� a ��o���eta�� �nte�est �n t�e �l�entǯs Audi ��t�o�t 
�o��l��n� ��t� t�e �e����e�ents of ��le ͳǤͺ of t�e ���C an� t�en �a� 
�t sol�Ǥ �tto�ne� t�en fa�le� to ��o�e�l� �ol� �n t��st t�e ��o�ee�s of t�e 
���� o� a��o�nt fo� t�e� �n a��o��an�e ��t� ��le ͳǤͳͷ of t�e ���CǤ  

� Rules Violatedǣ ͳǤͳͷ ȋ�afe�ee��n� ��o�e�t�ȌǢ ͳǤͺ ȋConfl��t of �nte�estǣ 
��o��b�te� T�ansa�t�onsȌ 

 
o  ��� �o��et �oǤ ͳͻǦͲͻͲǦͳͳ͵ʹ͸͹ ȋ�a��� ͳͺǡ ʹͲͳͻȌ 

DON’T BE THAT LAWYER! 
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� �tto�ne� �onsente� to �e� l��ense �e�o�at�on afte� t�e ��� �e�e��e� a 
�o��la�nt f�o� an e��lo�ee of ���lt ��ote�t��e �e����esǤ ���le a�t�n� 
�n a f�����a�� �a�a��t� an� �ol��n� t�e �o�e� of atto�ne� fo� an el�e�l� 
�a��ǡ t�e �tto�ne� misappropriated s�bstant�al a�o�nts of �one� 
from that elderly wardǤ �n �o�n� soǡ �tto�ne� ��� not ��o���e 
�easonable e��lanat�ons fo� so�e e��en��t��esǡ �e�l�ne� to ans�e� 
��est�ons abo�t t�e e��en��t��esǡ an� fa�le� to ��o���e s���o�t�n� 
�o���entat�onǤ 

� Rules Violatedǣ �ot ��e��f�e� 
 

�. EARNED V. UNEARNED FUNDS. 
 

o  ��� �o��et �oǤ ͳͺǦͲ͹ͲǦͳͳʹͻͳͲ ȋ����l ͵ǡ ʹͲͳͻȌ 
� �tto�ne� �onsente� to t�e �e�o�at�on of ��s l��ense afte� �e fa�le� to 

�o��l� ��t� ��le ͳǤͳͷȋ�ȌǤ �tto�ne� fa�le� to ��o���e t�e �l�ent ��t� a 
�o�� of �e� f�leǡ an accounting of his use of advance feesǡ a return of 
all unused advance feesǡ an� �e� �o�t�on of t�e �ase settle�entǤ  

� Rule Violatedǣ ͳǤͳͷ ȋ�afe�ee��n� ��o�e�t�Ȍ 
 

o  Roberts v. Va. State Barǡ ʹͻ͸ �aǤ ͳͲͷ ȋʹͲͳͺȌ 
� �tto�ne� ����o�e�l� t�ansfe��e� t�e f�n�s f�o� t�e �l�entǯs t��st 

a��o�nt to ��s f���ǯs o�e�at�n� a��o�nt �n �a�t�al �a��ent of ��s fees 
�no��n� t�e�e �as an on�o�n� ��s��te �e�a���n� ��s fees an� t�at t�e 
�l�ent �a� �e�an�e� a �ef�n� ȋafte� f���n� t�e atto�ne�ȌǤ  

� T�e �����n�a ����e�e Co��t aff���e� t�e ��� ��s���l�na�� �oa�� 
�e��s�onǡ �ol��n� t�at t�e�e �as no ��e�e�ent to s���o�t a ��s��a��e� 
�ont�n�en��Ǧfee atto�ne� be�n� ent�tle� to �e�o�e� �n quantum meruit 
f�o� a personal injury claimant who never received any 
compensation whatsoever.  

� T�e Co��t �easone� t�at e�en �f quantum meruit t�eo�et��all� 
�e���tte� s��� a feeǡ t�e fee ��st st�ll be a�e��atel� e��la�ne� to t�e 
�l�entǡ �easonable �n�e� t�e ������stan�esǡ an� ��st not �n�easonabl� 
�a��e� t�e �l�entǯs ����t to ��s��a��e t�e atto�ne�Ǥ  

� �el�ǣ � �ont�n�en��Ǧfee la��e� �s not ent�tle� to an a�a�� of quantum 
meruit fees ȋe�en �f t�e ���ee�ent state� soȌ �f t�e atto�ne� �s 
��s��a��e� befo�e t�e �ase �s �esol�e� an� �f s��� fees �e�e not 
�easonable an� a�e��atel� e��la�ne� to t�e �l�entǤ  

� Rule Violatedǣ ͳǤͳͷ ȋ�afe�ee��n� ��o�e�t�Ȍ 
 

o  Ekwalla v. Va. State Barǡ �e�o�� �oǤ ͳ͸ͲͶͲͳǡ ʹͲͳ͸ �aǤ �n��bǤ ����� ʹͻ ȋ�e�Ǥ 
ͺǡ ʹͲͳ͸Ȍ 
� �an��a �e��na 

� Cl�entǡ �an��a �e��naǡ �eta�ne� ���alla to �e��esent �e� �n a 
��s��te ��t� a �a� �eale�s���Ǥ T�e �ase e�ent�all� �ent to 
a�b�t�at�onǡ ����� �ost ̈́ʹͺͷͲǤ Cl�ent �a�e ���alla a ��e�� fo� 
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t�e e�a�t a�o�nt an� ��ote ǲarbitrationǳ on the memo lineǤ 
���alla ne�e� �a�� t�e a�b�t�at�on feeǤ �nstea�ǡ he converted 
the fee into “earned fees” alle�e�l� fo� t�e t��e ��a��e� to t�e 
�l�ent an� placed the funds into the firm’s operating account. 
�s a �es�ltǡ t�e a�b�t�at�on se����e �an�ele� t�e a�b�t�at�on �all 
bet�een t�e �a�t�esǤ ���alla ne�e� ��o���e� t�e �l�ent ��t� a 
�ef�n�Ǥ  

� Rules Violatedǣ ͳǤ͵ȋbȌ ȋ��l��en�eȌǢ ͳǤͶȋaȌǦȋ�Ȍ ȋCo���n��at�onȌǢ 
ͳǤͳͷȋbȌȋʹȌǦȋͷȌ ȋ�afe�ee��n� ��o�e�t�ȌǢ ͳǤͳ͸ȋ�Ȍ ȋ�e�l�n�n� o� 
Te���nat�n� �e��esentat�onȌǢ an� ͺǤͶȋaȌ ȋ��s�on���tȌǤ  

� �an�t�onǣ �lt��atel� ��sba��e� ȋ�a��o�s ��olat�ons l�ste� t��o���o�tȌǤ  
 

�. OVERBILLING.  
 

o  ��� �o��et �oǤ ͳ͹ǦͲ͵͵ǦͳͲ͹ͺ͵ͷǡ Case �oǤ C�ʹͲͳͺǦͶͺͺʹǦͺ ȋ	ebǤ ͳͻǡ ʹͲͳͻȌ 
� �tto�ne� san�t�one� ��t� ��bl�� ���on�t�on fo� b�ll�n� ��s �l�ent after 

t�e client had explicitly said to “[p]lease put everything on hold.” 
�tto�ne� �as ���e� to �e��esent a �l�ent �e�a���n� �o��o�ate �atte�s 
an� be�an ��e�a��n� �o���entsǤ �n 
an�a�� ʹͻǡ ʹͲͳ͸ǡ t�e �l�ent sent 
t�e �tto�ne� an e�a�l as��n� ��� to �ol� off on �o���n� on t�e 
�o���entsǤ �n February 1, 2016, the client told the attorney to put 
everything on holdǤ �n 	eb��a�� ͷǡ ʹͲͳ͸ǡ t�e �tto�ne� sent t�e �l�ent 
a lette� te���nat�n� t�e en�a�e�entǤ �n ����st ͳ͸ǡ ʹͲͳ͸ǡ Attorney 
sent client a bill for February 2016, which totaled $14,680, $9,000 
of which was billed after the Attorney had terminated the client.  

� Rule Violatedǣ ͳǤͷȋaȌ ȋ	eesȌ 
 

�. MISSING DEADLINES. 
 

o  ��� �o��et �oǤ ͳͻǦͲ͸ͲǦͳͳ͵͹ͳ͹ ȋ�a� ʹͶǡ ʹͲͳͻȌ 
� �tto�ne� a��e�te� ��s a��o�nt�ent as s�bst�t�te �o�nselǡ b�t t�en 

fa�le� to ta�e ��o�e� a�t�on to �ete���ne t�e ste�s nee�e� to �a�nta�n 
t�e a��ealǤ �s a �es�lt of t�e atto�ne�ǯs ne�l��en�eǡ �e missed the filing 
deadlineǤ �tto�ne� too� no a�t�on to �e�nstate t�e a��ealǤ �tto�ne� did 
not notify his client as to t�e stat�s of t�e �ase an� �a�e no f��t�e� 
atte��t to �o���n��ate ��t� ��s �l�entǤ �fte� t�e �l�ent f�le� a ba� 
�o��la�ntǡ t�e atto�ne� failed to respond to t��ee se�a�ate �e��ests 
fo� �nfo��at�on f�o� t�e ���Ǥ  

� �an�t�onǣ ��bl�� �e����an� ��t�o�t Te��s 
� Rules Violatedǣ ͳǤʹ ȋ��o�e of �e��esentat�onȌǢ ͳǤ͵ȋaȌǦȋbȌ ȋ��l��en�eȌǢ 

ͳǤͶȋaȌ Co���n��at�onǢ ͺǤͳȋ�ȌǦȋ�Ȍ ȋ�a� ����ss�on an� ��s���l�na�� 
�atte�sȌ 
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o  �tt�sǣȀȀ���Ǥ�oano�eǤ�o�Ȁne�sȀlo�alȀbla��sb���Ȁatto�ne�Ǧ�sǦ�efen�antǦ
�nǦfo��Ǧ�asesǦt�e�ǦtoǦnotǦs�o��n�Ȁa�t��le̴͸͵ʹͷʹb�fǦb�ͳͶǦͷͶbaǦbͳͷͺǦ
ͶaͳͶaͻ͹ͲʹeͻͷǤ�t�l 
� 
onat�an 	�s�e� fa�es ��s�e�eano� ��a��es �n �oano�eǡ �ont�o�e�� 

Co�nt�ǡ an� �ale� t�e� to fa�l�n� to a��ea� fo� ��s �l�entsǯ �ea��n�sǤ 
	�s�e� �s also ��a��e� ��t� �onte��t of �o��t fo� fa�l�n� to �el��e� a 
�l�entǯs �����n� �e�o�� to a ����eǤ 

� Rules in Questionǣ ͳǤͳ ȋCo��eten�eȌ  
 

�. LAZINESS AND DELAY. 
 

o  ��� �o��et �oǤ ͳͺǦͲͷʹǦͳͳͲͻ͹͵ ȋ�a� ʹͲǡ ʹͲͳͻȌ 
� ���os�n� �o�nsel ��sta�enl� allo�e� �ts �o��o�ate �e��st�at�on to 

e����e ����n� l�t��at�onǤ �tto�ne� t�en �e��ste�e� an ent�t� �n�e� t�e 
sa�e na�e �n atte��t to ��e�l��e o��os�n� �o�nsel f�o� �s�n� t�e 
na�eǤ �fte� l�t��at�on �on�l��e�ǡ �tto�ne� s�e� o��os�n� �o�nsel fo� 
le�al �al��a�t��e an� ��sa���o���at�onǤ T�e �o��t fo�n� s��� �la��s 
�e�e ǲt�ans�a�entl� an� e��e��o�sl� frivolousǳ an� san�t�one� t�e 
�tto�ne�Ǥ �tto�ne� ��an�e� ��s ba� stat�s to �et��e�Ȁ��sable� an� �as 
no �lans to �e�nstate ��s l��enseǤ �an�t�onǣ ��bl�� �e����an� ��t�o�t 
Te��s  

� Rule Violatedǣ ͶǤͶ ȋ�es�e�t 	o� ����ts �f T���� �e�sonsȌ 
 

o  Ekwalla v. Va. State Barǡ �e�o�� �oǤ ͳ͸ͲͶͲͳǡ ʹͲͳ͸ �aǤ �n��bǤ ����� ʹͻ ȋ�e�Ǥ 
ͺǡ ʹͲͳ͸Ȍ 
� Ton�a ��a�on� �eta�ne� ���alla̵s f��� �n �e�e�be� ʹ Ͳͳ͵ to ass�st �e� 

�n f�l�n� fo� ban����t��Ǥ ��e �a�� a ̈́ʹǡʹͷͲ �eta�ne� fee fo� t�e 
�e��esentat�onǤ �e� f��st atto�ne� ��� no significant work on the case 
for several months an� t�en �nfo��e� ��a�on� t�at �e �as lea��n� 
t�e f���Ǥ ��a�on�̵s se�on� �as no bette�Ǥ Several timesǡ ��a�on� 
��o�e to t�e off��e fo� a��o�nt�ents ��t� �e� ne� atto�ne� onl� to f�n� 
t�at �e �as out of town an� t�at t�e a��o�nt�ent ne�e� s�o�l� �a�e 
been s��e��le�Ǥ ��e �ont�n�all� had to check on the status of her 
caseǡ an� s�e e�en �a� to �eǦta�e t�e �e����e� ��e��tǦ�o�nsel�n� �o��se 
fo� ban����t�� t�at e����es afte� s�� �ont�sǤ �lt��atel�ǡ ��a�on�̵s 
se�on� atto�ne� �on�l��e� t�at ��a�on� ��� not ��al�f� fo� 
ban����t��Ǥ ��a�on� t�en te���nate� t�e �e��esentat�on an� 
�e��este� a �ef�n� of �e� ent��e �eta�ne�Ǥ ��a�on� ��� not receive a 
check for 3.5 months after initially requesting itǤ ��en �o�seǡ t�e 
��e�� �as fo� ̈́ͳʹʹͷǡ ̈́ͳͲʹͷ less t�an �e� �n�t�al �eta�ne�Ǥ 

� �an�t�onǣ �lt��atel� ��sba��e� ȋ�a��o�s ot�e� ��olat�ons l�ste� 
t��o���o�tȌǤ  

� Rules Violatedǣ ͳǤ͵ȋaȌ ȋ��l��en�eȌǢ ͳǤͳͷȋbȌȋͶȌ ȋ�afe�ee��n� 
��o�e�t�ȌǢ ͳǤͳ͸ȋ�ȌǦȋeȌ ȋ�e�l�n�n� o� Te���nat�n� �e��esentat�onȌǢ 
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ͺǤͳȋaȌ an� ȋ�Ȍ ȋ�a� ����ss�on an� ��s���l�na�� �atte�sȌǢ an� ͺǤͶȋ�Ȍ 
ȋ��s�on���tȌǤ 

 
�. COMMUNICATION ISSUES.  

 
o  ��� �o��et �oǤ ͳͺǦͲʹʹǦͳͲͻͻͲͷ ȋ�a� ͳͲǡ ʹͲͳͻȌ 

� �tto�ne� a��ee� to a n�neǦ�ont� s�s�ens�on afte� failing to finalize a 
divorce fo� nea�l� three yearsǤ �fte� be�n� �a�� a flat �ate of ̈́ʹǡͶͲͲ �n 
�e�tǤ ʹͲͳ͵ǡ t�e atto�ne� �o��e� off an� on ��t� t�e �ase �nt�l 
�o�ǤȀ�e�Ǥ ʹ Ͳͳ͵Ǥ T�e atto�ne� �e�t no ledger or billing statements fo� 
t��s �atte�Ǥ �fte� �e�Ǥ ʹͲͳ͵ǡ o��os�n� �o�nsel ��� not �ea� f�o� t�e 
atto�ne� �nt�l ����st ͳ͹ǡ ʹͲͳ͸Ǥ T�e attorney had not contacted the 
client between October 31, 2013 and January 2017Ǥ For three 
years, the attorney failed to respond to emails, did not contact 
opposing counsel, and never followed up with the clientǤ �n 
��olat�on of �o��eten�eǡ ��l��en�eǡ �o���n��at�onǡ an� safe�ee��n� of 
��o�e�t�ǡ t�e atto�ne� �as �la�e� on n�neǦ�ont� s�s�ens�onǡ t��ee 
�ea�s of ��obat�onǡ an� fo��e� to �ef�n� t�e �l�ent t�e ̈́ʹǡͶͲͲǤͲͲ 

� Rules Violated: ͳǤͳ ȋCo��eten�eȌǢ ͳǤ͵ȋaȌ ȋ��l��en�eȌǢ ͳǤͶȋaȌ 
Co���n��at�onǢ ͳǤͳͷȋaȌǦȋ�Ȍ ȋ�afe�ee��n� ��o�e�t�Ȍ 
 

o  ��� �o��et �oǤ ͳͺǦͲ͹ͲǦͳͳͳͶʹ͵ ȋ����l ʹǡ ʹͲͳͻȌ 
� �tto�ne� �as ���e� fo� a sl�� an� fall �atte� �n 
an�a�� ʹͲͳ͹Ǥ �fte� 

en�a��n� �n t�e �ase fo� a���o���atel� s�� �ont�sǡ t�e Attorney 
stopped communicating with his client. T�e �l�ent t��e� fo� �ont�s 
to �ea�� o�t an� �onta�t t�e �tto�ne� to no a�a�lǤ 	�nall�ǡ t�e �l�ent f�le� 
a pro se �ot�on ��t� t�e Co��t to �el�e�e t�e �tto�ne� as �o�nselǤ T�at 
�ot�on �as ��ante� on ����l ͸ǡ ʹͲͳͺǤ �fte� fa�l�n� to �es�on� to ��� 
e�a�ls an� lette�sǡ a ��� �n�est��ato� e�ent�all� �et ��t� t�e �tto�ne�Ǥ 
�n ��s �nte���e�ǡ t�e Attorney said it was a result of his depression 
and stressǤ �tto�ne� also fa�le� to ��o���e t�e �l�entǯs f�leǤ  

� �an�t�onǣ �e�o�at�on  
� Rules Violatedǣ ͳǤ͵ȋaȌǦȋbȌ ȋ��l��en�eȌǢ ͳǤͶȋaȌ an� ȋ�Ȍ 

ȋCo���n��at�onȌǢ ͳǤͳ͸ȋaȌ an� ȋ�Ȍ ȋ�e�l�n�n� o� Te���nat�n� 
�e��esentat�onȌ 
 

o  ��� �o��et �oǤ ͳͺǦͲ͸ͲǦͳͳʹͷ͹ͷ ȋ�a��� ʹ͸ǡ ʹͲͳͻȌ 
� �fte� be�n� a��o�nte� as a��ellate �o�nselǡ �tto�ne� �a�e no attempt 

to contact his client and took no action in furtherance of the 
appealǤ T�e Co��t of ���eals �en�e� t�e �et�t�on fo� ���eal on 
�o�e�be� ͻǡ ʹͲͳ͹Ǥ T�e ���e� �as sent b� e�a�l to t�e �tto�ne�ǡ b�t �e 
�la��s �e ��� not �e�e��e �tǤ � se�on� e�a�l �as sent f�o� t�e Co��t of 
���eals on �o�e�be� ʹͳǡ ʹͲͳ͹ǡ b�t also �ent �no�ene�Ǥ �tto�ne� 
�la��e� �e ��� not lea�n of t�e ��s��ssal �nt�l �e �e�e��e� a �o�� of a 
	eb��a�� ͻǡ ʹͲͳͺ lette� f�o� t�e Co��t of ���eals to ��s �l�entǤ �n 
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	eb��a�� ʹ͸ǡ �tto�ne� sent ��s �l�ent a lette� �nfo���n� ��� of t�e 
�en�alǡ b�t ��� not �nfo�� ��s �l�ent of t�e �oss�b�l�t� of f�l�n� f��t�e� 
a��eals. ��en t�e �tto�ne� ��� not �ea� f�o� ��s �l�entǡ �e too� no 
further action to preserve the appealǤ ���� �na�t�on �onst�t�te� 
��s�on���t b� fa�l�n� to �ont�n�e to ��ose��te t�e �l�entǯs a��eal �n t�e 
����e�e Co��tǤ  

� �an�t�onǣ ��bl�� �e����an� ��t�o�t Te��s 
� Rules Violatedǣ ͳǤͳ ȋCo��eten�eȌǢ ͳǤ͵ȋaȌǦȋbȌ ȋ��l��en�eȌǢ ͳǤͶȋaȌǦȋbȌ 

ȋCo���n��at�onȌ 
 

o  Robinson v. Va. State Barǡ �e�o�� �oǤ ͳͷͳͷͲͳǡ ʹͲͳ͸ �aǤ �n��bǤ ����� ͳʹ ȋ���Ǥ 
ͳͶǡ ʹͲͳ͸Ȍ 
� �tto�ne� san�t�one� to ��bl�� �e����an� ��t� Te��s fo� ��olat�n� 

��s���l�na�� ��le ͳǤͶȋaȌǤ �n ��lt��le o��as�ons t��o���o�t t�e �o��se 
of �e��esentat�onǡ t�e �l�ent �e��este� �nfo��at�on �e�a���n� �e� 
a��o�ntǤ �n �es�onseǡ �ob�nson onl� ��o���e� �e� ��t� a s�n�le �n�o��eǤ 
�ob�nson a���e� t�at �e �a� ��o���e� t�o ot�e� �n�o��esǡ b�t t�e Co��t 
�el� t�at e�en �f t��s �as t��eǡ three invoices over the course of two 
years was still in violation of the attorney’s duty to “keep a client 
reasonably informed abo�t t�e stat�s of a �atte� an� ��o��tl� 
�o��l� ��t� �easonable �e��ests fo� �nfo��at�onǤǳ T�e Co��t f��t�e� 
�el� t�at ��no�an�e of t�e ��s���l�na�� ��les �as no �efenseǤ  

� Rule Violatedǣ ͳǤͶȋaȌ ȋCo���n��at�onȌ 
 

�. UNAUTHORIZED PRACTICE/CONDUCT. 
 

o  Cofield v. Va. State Bar, ex rel. Second Dist. Comm.ǡ ͺʹ͹ �Ǥ�Ǥʹ� ͸Ͳʹ ȋʹͲͳͻȌ 
� �tto�ne� �as a��on�s�e� fo� �ntent�onall� an� �no��n�l� �a��n� 

false state�ents as to t�e �ontent of Ͷͷ CǤ	Ǥ�Ǥ Ț ͳ͸ͶǤͷʹͶȋ�Ȍȋ͵Ȍ an� ȋͶȌǡ 
�n t�at s�e ��esente� lan��a�e as �f �t �e�e a se��ent�all� n��be�e� 
s�b�a�t of t�e CǤ	Ǥ�Ǥ ����� �as not a s�b�a�t of t�e CǤ	Ǥ�Ǥ �nstea�ǡ t�e 
attorney took language from the HHS website, knowing it was not 
in the C.F.R., and added it to the end of the C.F.R. section without 
properly citing her source.  

� Rule Violated: ͵Ǥ͵ȋaȌȋͳȌ ȋCan�o� To�a�� t�e T��b�nalȌ 
 

o  ��� �o��et �oǤ ͳͻǦͲ͹ͲǦͳͳͶ͸ͷͻ  ȋ�a� ͳ͵ǡ ʹͲͳͻȌ 
� �s�n� �aǤ �Ǥ ��s���l�na�� Con���t ͺǤͷȋaȌǡ t�e ��� ��s���l�ne� t�e 

atto�ne� fo� �on���t o������n� �n �a�ne �n ʹͲͳ͹Ǥ �fte� a lo�al atto�ne� 
��e�ǡ t�e sanctioned attorney repeatedly sought access to the 
confidential list of the deceased’s clientsǤ �fte� be�n� �en�e� a��ess 
to t�e l�stǡ t�e atto�ne� �no��n�l� too� a l�st of t�e �e�ease�ǯs �l�entsǡ 
����� �a� been �o���le� b� �o��t o��e� an� �e�t �onf��ent�al �n a 
lo��e� �o�seǤ T�e atto�ne� t�en s�a�e� t�e l�st ��t� ��s off��e �ana�e� 
an� �a�e a �o�� of t�e l�stǤ �fte� be�n� ��s�o�e�e�ǡ t�e atto�ne� t�en 
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�ef�se� to �est�o� ��s �o��Ǥ ���� a�t�ons ��olate� t�e �l�entsǯ 
�onf��ent�al �nfo��at�on an� �onst�t�te� ��s�on���tǤ  

� �an�t�onǣ ��bl�� �e����an� ��t�o�t Te��s 
� Rules Violatedǣ �a�ne ��le ͶǤͶ ȋ�es�e�t fo� ����ts of T���� �e�sonsǢ 

�na��e�tent ��s�los��esȌǢ �a�ne ��le ͺǤͶ ȋ��s�on���tȌǢ �����n�a ��le 
ͺǤͷȋaȌ ȋ��s���l�na�� ��t�o��t�Ǣ C�o��e of �a�Ȍ 
 

o  ��� �o��et �oǤ ͳͻǦͲͲͲǦͳͳͶͺͲͲ ȋ�a� ʹͲǡ ʹͲͳͻȌ 
� �e����o�al ��sba��ent 
� �tto�ne� ȋ��o �as l��ense� to ��a�t��e la� �n �����n�a an� Cal�fo�n�aȌ 

�as ��sba��e� f�o� t�e ��a�t��e of la� �n Cal�fo�n�aǡ b� ���e� f�o� t�e 
Cal�fo�n�a ����e�e Co��tǤ �tto�ne�ǡ ���le ��a�t���n� �n Cal�fo�n�aǡ 
willfully held himself out as entitled to practice law in other 
jurisdictions �n ����� �e �as not l��ense� ȋ��ǡ ��ǡ 
�ǡ ��Ȍ an� t�en 
fa�le� to �oo�e�ate �n �tate �a� �n�est��at�onsǤ �tto�ne� �a� al�ea�� 
been ��e��o�sl� san�t�one� fo� incompetenceǡ illegally collecting 
fees, misleading advertising, unauthorized practice of law in sister 
statesǡ an� offering to settle a malpractice claim ��t�o�t a���s�n� 
t�e �l�ent of t�e ����t to see� �n�e�en�ent le�al a����eǤ 

� Rules Violatedǣ ͺǤͷȋaȌ ȋ��s���l�na�� ��t�o��t�Ȍ 
 

o  ��� �o��et �osǤ ͳ͹ǦͲͳͲǦͳͲͺͺ͹ͲǢ ͳ͹ǦͲͳͲǦͳͲͻ͵ʹʹǢ ͳͺǦͲͳͲǦͳͳͲͶʹʹǢ ͳ͹ǦͲͳͲǦ
ͳͲͺͺͷͲ ȋ�a��� ʹʹǡ ʹͲͳͻȌ ȋ�a��� ��e�Ȍ 
� �tto�ne� �as ��sba��e� b� t�e ��� ��s���l�na�� �oa�� afte� a sle� of 

��olat�ons to ��les ͳǤͳǡ ͳǤ͵ȋaȌǡ ͳǤͶȋaȌǡ ͳǤͳͷȋaȌȋͳȌǡ ͺǤͳȋaȌǡ an� ͺǤͶȋ�ȌǤ T�e 
atto�ne� fa�le� to �el� ��s �l�entsǡ fa�le� to �o���n��ateǡ l�e� abo�t a 
�otent�all� �����nal �a� ��as�ǡ l�e� to ��s �l�entsǡ an� l�e� to t�e ��� 
�n�est��ato� ȋall on ��lt��le o��as�onsȌǤ 

� T�e �oa�� note� �ts se��o�s �on�e�n ��t� t�e atto�ne�ǯs ǲla�� of �an�o�ǡ 
fa�l��e to �a�nta�n �e�sonal �nte���t�ǡ fa�l��e to ta�e �es�ons�b�l�t� fo� 
��s a�t�onsǡ an� fa�l��e to �e�onst�ate an a���e��at�on fo� t�e se��o�s 
nat��e of ��s ��s�on���tǤǳ T�e �oa�� �es���be� t�e atto�ne�ǯs a�t�ons 
an� blatant l�es as �e�onst�at��e of ǲ��s la�� of a �o�al �o��assǤǳ ��t� 
st�on� ��s�a�nǡ t�e �oa�� ��le�ǡ ǲan� san�t�on ot�e� t�an �e�o�at�on 
�o�l� be a ��sse����e to t�e �����n�a le�al �o���n�t� an� t�e ��bl�� at 
la��eǤǳ 

� Rules Violated: ͳǤͳ ȋCo��eten�eȌǢ ͳǤ͵ȋaȌ ȋ��l��en�eȌǢ ͳǤͶȋaȌ 
ȋCo���n��at�onȌǢ ͳǤͳͷȋaȌȋͳȌ an� ȋaȌȋʹȌ  ȋ�afe�ee��n� ��o�e�t�ȌǢ 
ͺǤͳȋaȌ ȋ�a� ����ss�on an� ��s���l�na�� �atte�sȌǢ an� ͺǤͶȋ�Ȍ 
ȋ��s�on���tȌ 

 
o  Livingston v. Va. State Barǡ ʹͺ͸ �aǤ ͳ ȋʹͲͳ͵Ȍ 

� �tto�ne� �as san�t�one� fo� incompetence afte� ��lt��le ��sta�es 
�e�a���n� t�e ��ose��t�on of a ����Ǧ�elate� offenseǤ T�e ��� ��a��e� 
t�at ����n�ston �as ̶�n�o��etent̶ �n a���o��n� t�e �ss�an�e of an 
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�n���t�ent an� ��o�ee��n� to t��al be�a�se t�e �n���t�ent ��a��e� 
�ossess�on ��t� t�e �ntent to ��st��b�te a �ont�olle� s�bstan�eǡ 
����o�oneǡ ��en ����n�ston �ne� t�at t�e ��lls t�e �efen�ant 
�����ase� �e�e an ���tat�on �ont�olle� s�bstan�eǤ T�e ��� t�e�efo�e 
��a��e� t�e �n���t�ent �as ǲnot s���o�te� b� ��obable �a�seǳ be�a�se 
t�e ��ose��to�ǡ ����n�stonǡ �ne� t�e ��lls �e�e ���tat�on ��llsǡ not �eal 
����o�oneǤ  ����n�ston late� atte��te� to �n���t t�e �efen�ant on a 
t���� �elate� ��a��eǡ ����� t�e Co��t ��s��sse� on �o�ble �eo�a��� 
��o�n�sǤ ����n�ston a��eale� t�at ��s��ssal b�t f�le� t�e a��eal lateǤ 
T�e ��� ��a��e� a n��be� of ��olat�onsǡ �n�l���n� a ��a��e t�at 
����n�ston �as ǲ�n�o��etentǳ ��en �e f�le� t�e �et�t�on fo� a��eal lateǤ 
�lt�o��� ����n�ston a���e� t��s �as �e�e ne�l��en�eǡ t�e Co��t fo�n� 
t�at ����n�ston fa�le� to ��o���e t�e ǲt�o�o���ness an� ��e�a�at�on 
�easonabl� ne�essa�� fo� t�e �e��esentat�onǳ of t�e Co��on�ealt�Ǥ 
T�e �ase �as �e�an�e� to �ete���ne ��o�e� san�t�onsǤ  

� Rule Violatedǣ ͳǤͳ ȋCo��eten�eȌ 
 

�. INAPPROPRIATE BEHAVIOR. 
 

o  ��� �o��et �oǤ ͳ͹ǦͲͲͲǦͳͲͺ͸ͷͺ ȋ�a� ͳ͹ǡ ʹͲͳͻȌ 
� ��� s�s�en�e� an atto�ne� fo� t��ee �ea�s base� on a 	ebǤ ͳͲǡ ʹͲͳ͹ 

felon� �on���t�on �n �ent����Ǥ  
� Rule Violatedǣ ͺǤͷȋaȌ ȋ��s���l�na�� ��t�o��t�Ȍ 
 

o  ��� �o��et �oǤ ͳͺǦͲͷ͵Ǧͳͳͳͻͳͻ ȋ�a� ͹ǡ ʹͲͳͻȌ 
� ��� san�t�one� �tto�ne� to ��bl�� �e����an� ��t�o�t Te��s fo� 

ea�es��o���n� on o��os�n� �o�nselǯs �e�o��e� �on�e�sat�onsǤ 
���os�n� �o�nsel �e��esente� a �����nal �l�ent �n�a��e�ate� at a lo�al 
�etent�on �ente�Ǥ Calls f�o� t��s �a�l �e�e �on�to�e� an� �e�o��e� b� 

lobel TelǦ��n�Ǥ �n o��e� to ��ote�t atto�ne�Ǧ�l�ent �allsǡ atto�ne�s �a� 
�e��ste� t�e�� n��be� so t�at t�e s�ste� ��ll �no� not to �e�o��Ǥ 
�o�e�e�ǡ o��os�n� �o�nsel �a� not �one soǤ �nstea�ǡ o��os�n� �o�nsel 
state� on t�e �alls ǲ	Ǧ
lobel TelǦ��n�ǡǳ ǲ	Ǧ�o� ���n�e ��ll�a� Co�nt�ǡǳ 
ǲatto�ne�Ȁ�l�entǡ �et off t�e l�neǤǳ T�e atto�ne� t�en �a�ne� a��ess to 
t�ese ��one �alls an� l�stene� to t�e �on�e�sat�onsǤ ��en t�o��� t�e 
o��os�n� �o�nsel �a� fa�le� to ta�e a���o���ate ��e�a�t�ons �e�a���n� 
��s o�n ��one �allsǡ t�e atto�ne� �as st�ll san�t�one�Ǥ  

� Rule Violatedǣ ͶǤͶ ȋ�es�e�t fo� ����ts of T���� �e�sonsȌ 
 

o  ��� �o��et �oǤ ͳͻǦͲͲͲǦͳͳʹͻͲ͵ ȋ����l ͷǡ ʹͲͳͻȌ 
� ��� s�s�en�e� �tto�ne�ǯs l��ense ���e��atel�ǡ s�b�e�t to f��t�e� 

s�s�ens�on o� �e�o�at�on base� on t�e �tto�ne�ǯs felon� �on���t�on �n 
t�e �tate of Cal�fo�n�aǤ �tto�ne� �as fo�n� ���lt� of t�e ����e of 
�ossess�on of C��l� �o�no��a���Ǥ T�e ���� fo�n� as t��e t�at t�e 
�tto�ne� �ossesse� o�e� ͸ͲͲ ���l� �o�no��a��� ��a�esǢ ten o� �o�e of 
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����� �n�ol�e� a ��no� �n�e� t�e a�e of ͳʹǤ �ea��n� �ont�n�e� �nt�l 
ͳͲȀʹͷȀʹͲͳͻǤ  
 

o  ��� �o��et �oǤ ͳͻǦͲͲͲǦͳͳͶ͹Ͳͻ ȋ	ebǤ ʹͺǡ ʹͲͳͻȌ 
� ��� s�s�en�e� �tto�ne�ǯs l��ense ���e��atel�ǡ s�b�e�t to f��t�e� 

s�s�ens�on o� �e�o�at�on base� on t�e �tto�ne�ǯs felon� �on���t�on �n 
t�e �tate of ���oǤ �tto�ne� �lea� ���lt� to t��ee �o�nts of 
�oss �e��al 
���os�t�on �n ����� �e �na���o���atel� to���e� a ��no� bo�Ǥ �tto�ne� 
senten�e� to ͵͸ �ont�s �n �a�lǤ �ea��n� �ont�n�e� to ͸ȀʹͺȀʹͲͳͻǤ 
 

o  ��� �o��et �oǤ ͳͺǦͲͲͲǦͳͲ͹ͻͳͲ ȋ	ebǤ ͳͳǡ ʹͲͳͻȌ 
� �tto�ne� �onsente� to l��ense �e�o�at�on afte� ente��n� a �lea of no 

�ontest an� be�n� fo�n� ���lt� to a felon� ��a��e of 
��st��b�t�onȀ�an�fa�t���n� ���e��le �Ȁ�� Cont�olle� ��bstan�eǤ 
�tto�ne� senten�e� to f��e �ea�sǡ ��t� fo�� �ea�s an� f��e �ont�s 
s�s�en�e�Ǥ  
 
�. RUDE & OTHER UNBECOMING BEHAVIOR. 

 
o  ��� �o��et �oǤ ͳ͸ǦͲ͸ͲǦͳͲ͵͹͵͵ ȋ�a��� ͳʹǡ ʹͲͳͻȌ 

� ��ose��t�n� �tto�ne� san�t�one� to ��bl�� �e����an� ��t�o�t Te��s 
afte� l�te�all� f���t�n� o�e� a ʹͲͲͻ �o�� of t�e DUI Manual for 
Prosecutors �n t�e �all�a� of t�e �o��t�o�seǤ �fte� t�e �tto�ne� fo�n� 
o�t t�at t�e Co��la�nant �a� ta�en t�e Manual f�o� ��s off��e ���le 
�o���n� t�e�e �n ʹͲͲͻǡ t�e �tto�ne� �e�an�e� t�e boo� ba��Ǥ ��en 
t�e Co��la�nant �ef�se�ǡ t�e �tto�ne� t��e� to fo���bl� ta�e t�e boo� 
ba��Ǥ  

� Rule Violatedǣ ͵ǤͶȋ�Ȍ ȋ	a��ness to ���os�n� �a�t� an� Co�nselȌ 
 

o  Ekwalla v. Va. State Barǡ �e�o�� �oǤ ͳ͸ͲͶͲͳǡ ʹͲͳ͸ �aǤ �n��bǤ ����� ʹͻ ȋ�e�Ǥ 
ͺǡ ʹͲͳ͸Ȍ 
� ��Ǥ �l� ��a�ee  

� Cl�ent ��a�ee �eta�ne� ���allaǯs la� f��� to ass�st �n �olle�t�n� 
a �����entǤ T�e �eta�ne� a��ee�ent ��o���e� t�at ��a�ee 
�o�l� �a� ̈́ͳͲͲͲ ǲto ass�st �n �olle�t�n� t�e �����entǤǳ ���alla 
t�en �e��este� ̈́ͷͲͲ �n a���t�onal f�n�s to �ont�n�e atte��t�n� 
to �olle�t t�e �����entǤ Cl�ent ��a�ee �es�on�e� t�at t�e �ase 
�as a ǲ�one� ��tǳ an� t�at �e �as te���nat�n� �e��esentat�onǤ 
��a�ee �a� ̈́ͶͷʹǤͷͲ left �n ��s es��o� a��o�nt f�o� ��s �n�t�al 
�a��entǤ �o�e�e�ǡ ���alla refused to refund the money an� 
argued the $1000 was a flat fee a��an�e�ent to ����� �e �as 
ent�tle�Ǥ ��en ��a�ee fo�n� o�tǡ �e t��eatene� to s�e ���alla 
an� �a�e ��� ��sba��e�ǡ �all�n� ��� �a��o�s na�esǤ Ekwalla 
then responded with his own threats of legal action against 
the clientǤ  
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� Rules Violatedǣ ͳǤͳͷȋbȌȋʹȌǦȋͷȌ ȋ�afe�ee��n� ��o�e�t�Ȍǡ 
ͳǤͳ͸ȋ�Ȍ ȋ�e�l�n�n� o� Te���nat�n� �e��esentat�onȌǡ an� ͺǤͶȋbȌ 
ȋ��s�on���tȌǤ 

� �n��ea ��e�alo  
� Cl�ent ��e�alo ���e� ���allaǯs f��� to ��aft an� f�le a ��o�e�t� 

�ettle�ent ���ee�ent ȋ���Ȍ an� to ne�ot�ate an� se���e an 
�n�onteste� ���o��eǤ ��e�alo �as to �a� ̈́ͺͲͲ fo� t�e ���Ǥ ��e 
to an ǲ�n��ofess�onal e�a�lǡǳ on ����� Cl�ent ��e�alo �as 
�o��e�ǡ sent f�o� ���alla to ��s asso��ate atto�ne� ȋ��o 
�e���e� to lea�e t�e f��� afte� sen��n� ��e�alo a ��aft ���Ȍǡ 
��e�alo �e���e� to te���nate �e��esentat�onǤ ��e�ola asked for 
a refund of the balance of her retainerǡ b�t ���alla �ef�se�Ǥ 
��en ���alla ��� not ��o���e t�e �ef�n�ǡ ��e�alo e�e��te� a 
��a��eba�� on �e� ��e��t �a�� fo� t�e f�ll a�o�nt of �e� �eta�ne�Ǥ 
��en ���alla ��s�o�e�e� t��s ��a��eba��ǡ �e �e�an�e� f�ll 
�e�a��ent of ̈́ͺͷͲ fo� t�e ��� ȋt�e ̈́ͺͲͲ flat fee �l�s a ̈́ͷͲ 
a���n�st�at��e feeȌ f�o� ��e�aloǤ ��e�alo �onteste� t�e ��a��e 
an� sa�� t�at s�e s�o�l� onl� �a�e to �a� a �o�t�on of t�e ̈́ͺͷͲ 
fo� t�e ��� be�a�se s�e onl� �e�e��e� a ��aftǡ ���alla t�en 
t��eatene� to f�le a �a��ant �n �ebt a�a�nst �e�Ǥ Arevalo 
decided to pay the fee and to end her dealings with 
Ekwalla's firmǤ �o�e�e�ǡ se�e�al �ee�s late�ǡ ���alla 
�onta�te� ��e�alo ��a e�a�l an� a���se� �e� of �ost�n� a 
ne�at��e �e��e� of ��s f��� on t�e �ebs�te �el�Ǥ �e t��eatene� 
to s�e �e� fo� �efa�at�on an� to ens��e t�at s�e s�ent tens of 
t�o�san�s of �olla�s �n a len�t�� le�al battle �f s�e ��� not 
�e�o�e t�e �ost b� t�e ne�t �a�Ǥ ��en ��e�alo �en�e� t�e 
a���sat�ons an� e�en ��o���e� ���alla ��t� a �o�� of �e� �el� 
��of�le t�at s�o�e� all t�e �osts t�at s�e �a� e�e� �a�e on �el�ǡ 
���alla st�ll t��eatene� to f�le a �efa�at�on s��t a�a�nst �e�Ǥ  

� �an�t�onǣ �lt��atel� ��sba��e� ȋ�a��o�s ��olat�ons l�ste� 
t��o���o�tȌǤ  

� Rules Violated: ͳǤͳͷȋbȌȋʹȌǦȋͷȌ ȋ�afe�ee��n� ��o�e�t�Ȍǡ 
ͳǤͳ͸ȋ�Ȍ ȋ�e�l�n�n� o� Te���nat�n� �e��esentat�onȌǡ an� ͺǤͶȋbȌ 
ȋ��s�on���tȌǤ 

 





 

 
10. EXAMPLES OF PROFESSIONALISM  (LAWYERS BEHAVING). 

 
• Zaug v. Va. State Barǡ ʹͺͷ �aǤ Ͷͷ͹ ȋʹͲͳ͵Ȍ 

 
o  	a�tsǤ 

� �tto�ne� �a�� �e��esente� a �o�to� �n a �e���al �al��a�t��e �la�� 
a�a�nst t�e Co���tts ȋ�an��aǡ �anǡ an� ��n�entȌǤ �ne �a�ǡ �an��a Co���tt 
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tele��one� �a��ǯs off��e to s�ea� ��t� ��Ǥ �a�leǡ �a��ǯs �a�tne�Ǥ 
�o�e�e�ǡ s�n�e ��Ǥ �a�le �as on ��s �a� to �e�ose ��n�entǡ a staff 
�e�be� t�ansfe��e� t�e �all to �a��Ǥ �a�� too� t�e ��one �allǡ b�t 
�la��e� s�e ��� not �no� ��o t�e �alle� �as ��en s�e ans�e�e�Ǥ 
��en s�e ans�e�e�ǡ �an��a �as ��st�a���tǣ tell�n� �a�� t�at l�t��at�on 
�as ta��n� a toll on �e� fa��l� an� t�at ��n�entǯs �e�os�t�on nee�e� to 
be �an�elle�Ǥ Zaug apologized, told Yanira that she could not help 
her and told her to contact her attorneyǤ �o�e�e�ǡ �an��a sa�� s�e 
�a� been �nable to �ea�� �e� o�n atto�ne� an� �e�s�ste� ǲ��t� an 
o�t�o���n� of e�ot�onǤǳ �fte� abo�t ͸Ͳ se�on�sǡ �a�� �e�te�ate� t�at 
s�e �o�l�nǯt �el� �an��a an� sa�� t�at s�e �o�l� t�� to �onta�t ��Ǥ 
�a�le to �et t��n�s so�te� o�t an� te���nate� t�e �allǤ ��en �a�� tol� 
o��os�n� �o�nsel abo�t t�e ��one �allǡ t�e o��os�n� �o�nsel f�le� a 
�o��la�nt ��t� t�e ��� alle��n� t�at �a�� �a� ��olate� ��le ͶǤʹ of t�e 
���CǤ ȋǲ�n �e��esent�n� a �l�entǡ a la��e� s�all not �o���n��ate abo�t 
t�e s�b�e�t of t�e �e��esentat�on ��t� a �e�son t�e la��e� �no�s to be 
�e��esente� b� anot�e� la��e� �n t�e �atte�ǡ �nless t�e la��e� �as t�e 
�onsent of t�e ot�e� la��e� o� �s a�t�o���e� b� la� to �o soǤǳȌ  �a�� �as 
��a��e� an� san�t�one� fo� �e� ��s�on���t b� t�e ���Ǥ �a�� a��eale�Ǥ  
 

o  �ol��n�Ǥ 
� T�e �����n�a ����e�e Co��t �e�e�se�ǡ �a�ate�ǡ an� ��s��sse� t�e 

��a��es a�a�nst �a��Ǥ �n �ele�ant �a�tǡ Co��ent ͵ to ��le ͶǤʹ statesǡ ǲ� 
la��e� ��st immediately te���nate �o���n��at�on ��t� a �e�son �fǡ 
afte� �o��en��n� �o���n��at�onǡ t�e la��e� lea�ns t�at t�e �e�son �s 
one ��t� ��o� �o���n��at�on �s not �e���tte� b� t��s ��leǤǳ T�e ��� 
a���e� t�at �a�� ��olate� t��s ��le be�a�se s�e ��� not ǲ���e��atel�ǳ 
�an� �� on �an��aǤ  

� �o�e�e�ǡ �a�� a���e�ǡ an� t�e Co��t a��ee�ǡ t�at immediately did 
not mean “instantaneously.” T��sǡ ���le an atto�ne� ��st st�ll 
��sen�a�e f�o� an �n�e��esente� �e�sonǯs �o���n��at�onǡ t�e ��le 
�oes not �e����e an atto�ne� to be ��s�o��teo�s o� ���ol�teǤ  

� ��n�e �a�� ��� not �n�t�ate t�e ��one �allǡ �a�� ��� not �nten� to �a�n 
a��anta�e f�o� t�e ��one �allǡ an� �a�� ��� not �el�be�atel� o� 
aff���at��el� ��olon� t�e ��one �allǡ t�e Co��t �ef�se� to f�n� a 
��olat�on of t�e ���CǤ 
 
 

o  �eason�n�Ǥ 
� �n �ts �ol��n�ǡ t�e Co��t e���as��e� t�e ���o�tan�e of 

professionalism an� courtesy �n t�e a�t�ons of �����n�a atto�ne�s an� 
t�e �a��o�s �la�es ��e�e s��� ���n���les a�e �e�nfo��e� ȋt�e oat� 
atto�ne�s s�ea� �n t�e �o��se of be�n� a���tte� to t�e �a�ǡ t�e 
��ea�ble to t�e ��� ���n���les of ��ofess�onal�s�ȌǤ  
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• ǲ��t�o�t los�n� s���t of ��at la��e�s �o fo� t�e�� �l�ents an� fo� 
t�e ��bl��ǡ la��e�s s�o�l� also fo��s on �o� t�e� �e�fo�� t�e�� 
��t�esǤ �n t�e�� �e�� f��st ��ofess�onal a�tǡ all �����n�a la��e�s 
�le��e to �e�ean t�e�sel�es Ǯ��ofess�onall� an� �o��teo�sl�Ǥǯǳ 
ȋ��ea�ble to t�e ���n���les of ��ofess�onal�s�ȌǤ  

� T�e Co��t �ent on to state t�at ǲȏtȐ�e �����n�a ��les of ��ofess�onal 
Con���t Ǥ Ǥ Ǥ e��st to f��t�e�ǡ not to obst���tǡ t�e professionalism of 
�����n�a attorneysǤ Professionalism e�b�a�es �o��on �o��tes� an� 
�oo� �anne�sǡ an� �t �nfo��s t�e ��les an� �ef�nes t�e�� s�o�eǤ 
���o���n�l�ǡ �e ��ll not �onst��e t�e ��le to �enal��e an attorney fo� 
an a�t t�at �s s���ltaneo�sl� nonǦ�al���o�s an� �ol�teǤǳ  

 
 

ȗ 
�o�al of t�e �to��ǣ 

 
�onǯt be that la��e�Ǩ  

ȋ�� �o� �a� not be a la��e� an��o�eǤȌ 
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When An OSHA Case Walks Through Your Door: 
 

��at �t �oo�s ���e �n� ��at To �o ��t� �t 
 

��en�e� �Ǥ ��e�a�� 
���� �Ǥ �osebee 
�a��� �Ǥ �e��� 

 

ent�� �o��e �e��na�ǡ �e�te�be� ͸ǡ ʹͲͳͻ 

 
I. INTRODUCTION 

 
��e�� atto�ne� nee�s to �no� ��at to �o ��en t�e�� �l�ent b��n�s t�e� an ����Ǧ

�elate� �ss�eǤ ����ǯs �o�e�a�e �s b�oa� an� ����Ǧ�elate� �ss�es �an a��se at an� �o�ent 
�n al�ost an� �o���la�eǤ �e�e �s a b��ef s���a�� of ��at �o� as an atto�ne� nee� to �o 
���e��atel� �f a �l�ent �o�es to �o� ��t� t�e follo��n� s�ena��osǣ 

 
�Ȍ ǲ� �o��Ǧ�elate� a����ent ��st o�����e� Ȃ ��at �o � �oǫǳ 
 
�te� ͳǣ Call ���Ǥ 
�te� ʹǣ �e�o�t t�e a����ent to ���� an� ����ǡ �f ne�essa��Ǥ 
�te� ͵ǣ �e�o�� t�e a����ent an� se���eȀ��ese��e e���en�eǤ 
 
�Ȍ ǲ�n ���� �ns�e�to� �s at t�e �oo� Ȃ ��at �o � �oǫǳ 
 
�te� ͳǣ �o� as t�e atto�ne� �o to t�e s�te an� �a�t����ate �n t�e �ns�e�t�on an� 
�nte���e�sǤ 
�te� ʹǣ ����t t�e �ns�e�t�on to t�e a�ea of t�e �o��la�nt o� a����entǤ 
�te� ͵ǣ �o���ent e�e��t��n� t�e �ns�e�to� �o���entsǤ 
 
CȌ ǲ���� �ss�e� a ��tat�on Ȃ ��at �o � �oǫǳ 
 
�te� ͳǣ �ost t�e ��tat�onǤ 
�te� ʹǣ Cons��e� �efensesȀ��t��at�n� fa�to�sǤ 
�te� ͵ǣ Contest t�e ��tat�on ��t��n ͳͷ �a�sǡ �f �es��e�Ǥ  
 
T��s o�tl�ne e�a��nes t�e ans�e�s to t�ese ��est�ons �n �o�e �eta�lǤ 
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II. WHAT OSHA IS AND HOW IT WORKS IN VIRGINIA 
 
T�e �����at�onal �afet� an� �ealt� ����n�st�at�on ȋǲ����ǳȌ �s t�e fe�e�al a�en�� 

tas�e� ��t� �o�e�n�n� safet� at t�e �o���la�eǤͳ �n �����n�aǡ t�e �����n�a �e�a�t�ent of 
�abo� an� �n��st�� ȋǲ����ǳȌ enfo��es ���� �e��lat�ons t��o��� t�e �����n�a �����at�onal 
�afet� an� �ealt� ��o��a� ȋt�e ǲ���� ��o��a�ǳȌǤ ���� enfo��es t�e stat�tesǡ �e��lat�ons 
an� stan�a��s establ�s�e� b� ����ǡ as �ell as �����n�aǯs a���t�onal safet� an� �ealt� 
�e����e�entsǤ 

 
��en �f �o� �o not �ene�all� ��a�t��e ���� la�ǡ �no��n� ��at to tell �o�� �l�ent 

��en ���� �o�es �no���n� at t�e�� �oo�ǡ ��et�e� fo� an �ns�e�t�on o� as t�e �es�lt of a 
�o��s�te a����entǡ �an sa�e �o�� �l�ent a���a�at�onǡ t��eǡ an� �one�Ǥ T��ee �sef�l tools fo� 
t�e atto�ne� to e��lo� a�e ����ǯs o�n �ebs�teǡ ���Ǥos�aǤ�o�ǡ ����� �as all of t�e 
stan�a��s an� ����an�e on �o� t�e� a�e to be e��lo�e�Ǣ t�e ����ǯs ����n�st�at��e 
�e��lat�on �an�al ȋǲ���ǳȌǡʹ ����� �onta�ns t�e a���n�st�at��e �e��lat�ons a�o�te� b� 
����Ǣ an� t�e ����ǯs 	�el� ��e�at�ons �an�al ȋǲ	��ǳȌǡ͵ �e�s�on ͵Ǥʹǡ ����� sets o�t t�e 
��o�ess ���� �ses to �ns�e�t e��lo�e�s an� enfo��e t�e ���� �e��lat�onsǤ 

 
T�e �����at�onal �afet� an� �ealt� ��t of ͳͻ͹Ͳ ȋǲ��� ��tǳȌǡͶ �as ena�te� �n ͳͻ͹Ͳ 

ǲto ass��eǡ so fa� as �oss�bleǡ e�e�� �o���n� �an an� �o�an �n t�e nat�on safe an� 
�ealt�f�l �o���n� �on��t�onsǤǳ �t �as �es��ne� to �e����e e��lo�e�s to ��o���e safe �o�� 
�la�esǡ an� to el���nate �an�e�o�s �on��t�ons �n t�ose �o���la�esǡ an� to balan�e t�e 
�a�ntenan�e of safe �o�� en���on�ents fo� �o��e�s ��t� t�e ne�ess�t� fo� �n��st�� to 
f�n�t�on ��t�o�t �n��e �nte�fe�en�e f�o� t�e �o�e�n�entǤ T�e ��� ��t �la�es t�e 
�es�ons�b�l�t� fo� �o���la�e safet� on e��lo�e�sǡ not on ����Ǥ ����ǯs stat�to�� a�t�o��t� 
e�ten�s to �ost nonǦ�o�e�n�ental �o���la�esǡ b�t �����n�aǯs ���� ��o��a� a��l�es to 
state an� lo�al �o�e�n�ent e��lo�eesǡ as �ell as to ����ate �n��st��Ǥ 

 
�n� �Ǥ�Ǥ �tateǡ o� te���to�� �o�e�e� b� t�e ��� ��t �a� s�b��t a ��o�osal fo� 

a���o�al of a state �lanǤͷ To atta�n ���� a���o�al fo� a state �lan t�e state ��st establ�s� a 
��o��a� ����� �o�e�s all ����ate e��lo�ees an� state an� lo�al �o�e�n�ent �o��e�s an� 
����� �s at least as effe�t��e as t�e ��� ��tǤ͸ 	e�e�al ����ǡ as a �ene�al ��leǡ �oes not 

                                                 
1 3ortions of the following Paterial are adapted froP ³+andling and 5esponding to 26+$ &itations in 9irginia: 
3ractice 7ips that (very 3ractitioner 6hould .now,´ by .� %rett Marston, 6pencer M� :iegard, and 5obert )ield�  
2 https://www�doli�virginia�gov/wp-content/uploads/2019/01/$5M-11-1-2018�pdf�  
3 7he '2/, website has a linN to the )ield 2perations Manual at https://www�doli�virginia�gov/vosh-prograPs/vosh-
Panuals/� 7he current direct linN is: 
http://townhall�virginia�gov///*et)ile�cfP")ile &:?7own+all?docroot?*uidance'ocs?181?*'ocB'2/,B5354Bv3�p
df� 
4 3ub� /� 1o� 91-596, 84 6tat� 1590 (codified as aPended at 29 86& � 651 et seq. (1970))� 
5 29 8�6�&� � 667� 
6 Id� 
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enfo��e t�e ��� ��t �n states ��t� t�e�� o�n �lansǤ T�e�e a�e a���o���atel� ʹͺ a���o�e� 
state �lansǡ �n�l���n� �n t�e ���Ǧ�tlant�� �e��onǡ �����n�aǡ �o�t� Ca�ol�naǡ �o�t� Ca�ol�naǡ 
�ent����ǡ Tennessee an� �a��lan�Ǥ͹ 

 
�����n�aǯs �afet� an� �ealt� Co�es �oa�� ȋt�e ǲ�oa��ǳȌǡ �s a ��eat�on of t�e 
ene�al 

�sse�bl�Ǥ �t �ons�sts of fo��teen �e�be�sǡ t�el�e of ��o� a�e a��o�nte� b� t�e 

o�e�no�Ǥͺ T�e �oa�� st���es an� �n�est��ates safet� �n b�s�ness establ�s��ents an� t�e 
a��l��at�on of T�tle ͶͲǤͳǡ an� se��es as a���so� to t�e Co���ss�one� of �abo� ȋt�e 
ǲCo���ss�one�ǳȌǤͻ ��t� t�e a����e of t�e Co���ss�one�ǡ t�e �oa�� a�o�tsǡ alte�sǡ a�en�sǡ 
an� �e�eals ��les an� �e��lat�ons to ��ote�t an� ��o�ote e��lo�ee safet� an� �ealt� an� 
to effe�t �o��l�an�e ��t� t�e 	e�e�al ��� ��tǤͳͲ  

 
�n �a��n� ��les an� �e��lat�ons t�e �oa�� �s ���e�te� to a�o�t t�e stan�a�� ����� 

�ost a�e��atel� ass��esǡ to t�e e�tent feas�bleǡ on t�e bas�s of t�e best a�a�lable e���en�eǡ 
t�at no e��lo�ee ��ll s�ffe� �ate��al ���a���ent of �ealt� o� f�n�t�onal �a�a��t�Ǥͳͳ T�e 
stan�a��s ��st be at least as st��n�ent as t�e stan�a��s ��o��l�ate� b� t�e 	e�e�al 
����Ǥͳʹ T�e �tate �ealt� Co���ss�one� �s �es�ons�ble fo� a���s�n� an� ��o����n� te��n��al 
a�� to t�e Co���ss�one� on �atte�s �e�ta�n�n� to o����at�onal �ealt�Ǥͳ͵ T�e ���� �s 
�es�ons�ble fo� ��aft�n� an� s�b��tt�n� to t�e �oa�� fo� �ts a�o�t�on ��les an� �e��lat�ons 
�elat�n� to �eas��es to ��ote�t t�e �ealt� of �o��e�sǡ ��t� t�e a����e an� te��n��al a�� of 
t�e �e�a�t�ent of �ealt�ǤͳͶ 

 
�ll e��lo�e�s a�e �e����e� b� ���� �e��lat�ons to ��o���e e��lo�ees ��t� a safe 

�o�� en���on�entǤ T��s ��t� �n�l��es a ǲ�ene�al ��t�ǡǳ as �ell as a ��t� to ab��e b� ea�� 
s�e��f�� ���� �e����e�entǤͳͷ T�e 
ene�al ��t� Cla�se states t�at ǲ�t s�all be t�e ��t� of 
e�e�� e��lo�e� to f��n�s� to ea�� of ��s e��lo�ees safe e��lo��ent an� a �la�e of 
e��lo��ent ����� �s f�ee f�o� �e�o�n��e� �a�a��s t�at a�e �a�s�n� o� a�e l��el� to �a�se 
�eat� o� se��o�s ���s��al �a�� to ��s e��lo�ees Ǥ Ǥ Ǥǳͳ͸ 

 
�n �ost �nstan�esǡ �����n�aǡ t��o��� ����ǡ follo�s t�e e�a�t stan�a��s ��o��l�ate� 

b� ����Ǥ ���� �annot �e��ate �o�n�a�� f�o� t�ose �e����e�entsǡ b�t �t �an a�� to t�e� 
o� ��eate a���t�onal �e����e�entsǤ 

                                                 
7 https://www�osha�gov/dcsp/osp/� 
8 9a� &ode � 40�1-22� 
9 Id� 
10 9a� &ode � 40�1-22 	 40�1-51� 
11 9a� &ode � 40�1-22 (5)� 
12 Id� 
13 9a� &ode � 40�1-51($)� 
14 9a� &ode � 40�1-51(%)� 
15 9a� &ode � 40�1-51�1($)� 
16 Id. 
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T�e o����at�onal safet� o� �ealt� stan�a��s a�o�te� b� t�e �oa�� f�o� ʹͻ CǤ	Ǥ�Ǥ 

�a�t ͳͻͳͲ a��l� b� t�e�� o�n te��s to all e��lo�e�s an� e��lo�ees at �la�es of 
e��lo��ent �o�e�e� b� ����Ǥͳ͹ T�e 	e�e�al ��ent��al 
ene�al �n��st�� �tan�a��sǡ an� 
a�en��ents t�e�eto as a�o�te� b� t�e �oa��ǡ an� t�e�� effe�t��e �ates a�e set fo�t� �n 
ͳ͸ ��C ʹͷǦͻͲǦͳͻͳͲǤ 

 
���� an� ���� also �a�e s�e��f�� Const���t�onǡͳͺ ������lt��eǡͳͻ an� �a��t��e 

stan�a��sǤʹͲ �����n�a also �as so�e stan�a��s t�at a�e �n���e o� �a�e �e����e�ents t�at 
��ffe� f�o� fe�e�al ���� stan�a��sǡ �n�l���n�ǣ �����n�a Conf�ne� ��a�e �tan�a�� fo� t�e 
Tele�o���n��at�ons �n��st��ǡʹͳ �����n�a Const���t�on �n��st�� �tan�a�� fo� �an�tat�onǡʹʹ 
T�e ��e��ea� ���� �olta�e ��ne �afet� ��t ȋ�ons��e�e� safet� an� �ealt� stan�a��s of t�e 
Co��on�ealt� an� enfo��e� b� t�e Co���ss�one�Ȍǡʹ͵ �e��lat�on ���l��able to T�ee 
T�����n� ��e�at�onsǡʹͶ �e�e�se ���nal ��e�at�on �afet� �e����e�ents fo� �oto� �e���lesǡ 
�a���ne�� an� ������ent �n 
ene�al �n��st�� an� t�e Const���t�on �n��st��ǡʹͷ an� �afet� 
�tan�a��s fo� 	all ��ote�t�on �n �teel ��e�t�onǡ Const���t�on �n��st��Ǥʹ͸ 

 
III. SCENARIO 1: CLIENT CALLS – A WORK-RELATED ACCIDENT JUST 

OCCURRED 
 
Practice Pointer: �ns��e t�at �o��Ǧ�elate� a����ents a�e t��el� �e�o�te� an� �e�o��e�Ǥ  
 

�Ǥ Determine whether the incident must be reported to OSHA and VOSHǤʹ͹ 

ͳǤ �o��Ǧ�elate� �n���ents ��st be �e�o�te� �f t�e� �es�lt �nǣ 

aǤ �eat�ǡ 

bǤ �nǦ�at�ent �os��tal��at�onǡ 

                                                 
17 16 9$& 25-60-120� 
18 16 9$& 25-60-130� 16 9$& 25-175-1926 
19 16 9$& 25-60-140� 16 9$& 25-190-1928� 
20 16 9$& 25-60-150� 
21 16 9$& 25-70-10 et seq. (applies instead of 29 &�)�5� � 1910�268(t))� 
22 16 9$& 25-160-10 (applies instead of 29 &�)�5� � 1926�51)� 
23 9a� &ode � 59�1-406 et seq. 
24 16 9$& 25-73-10 et seq. 
25 16 9$& 25-97-10 et seq. 
26 16 9$& 25-145-10 et seq. 
27 See 29 &�)�5� � 1904�39(a)� 9a� &ode � 40�1-51�1(')�  
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�Ǥ ����tat�onǡ o�  

�Ǥ �oss of an e�eǤ  

ʹǤ ��en �oes t�e �n���ent nee� to be �e�o�te�ǫ 

aǤ �eat� α ��t��n e���t ȋͺȌ �o��sǤ 

bǤ �nǦ�at�ent �os��tal��at�on α ��t��n t�ent�Ǧfo�� ȋʹͶȌ �o��sǤ 

�Ǥ ����tat�on α ��t��n t�ent�Ǧfo�� ȋʹͶȌ �o��sǤ 

�Ǥ �oss of an e�e α ��t��n t�ent�Ǧfo�� ȋʹͶȌ �o��sǤ 

͵Ǥ ��at �nfo��at�on nee�s to be �e�o�te�ǫ 

aǤ T�e establ�s��ent na�eǢ  

bǤ T�e lo�at�on of t�e �n���entǢ  

�Ǥ T�e t��e of t�e �n���entǢ  

�Ǥ T�e t��e of �e�o�table e�entǢ 

eǤ T�e n��be� of affe�te� e��lo�eesǢ  

fǤ T�e na�es of affe�te� e��lo�eesǢ  

�Ǥ � b��ef �es����t�on of t�e �n���entǢ an� 

�Ǥ T�e na�e an� tele��one n��be� of t�e e��lo�e�ǯs �onta�t �e�son 

ͶǤ �o� a�e �n���ents �e�o�te�ǫʹͺ  

aǤ Call t�e nea�est ���� off��e ȋ�ǤeǤǡ ���� �e��onal �ff��eȌǣ 

ͳǤ �b�n��onǣ ȋʹ͹͸Ȍ ͸͸͹ǦͷͶ͸ͷ  

                                                 
28 2ccupational 6afety and +ealth $dPinistration, Report a Fatality or Severe Injury, 81,7(' 67$7(6 '(3$57M(17 
2) /$%25, https://www�osha�gov/report�htPl (last visited -une 23, 2019)� 
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ʹǤ ��n��b���ǣ ȋͶ͵ͶȌ ͵ͺͷǦͲͺͲ͸ 

͵Ǥ �anassasǣ ȋ͹Ͳ͵Ȍ ͵ͻʹǦͲͻͲͲ 

ͶǤ �o�fol�ǣ ȋ͹ͷ͹Ȍ ͶͷͷǦͲͺͻͳ 

ͷǤ �����on�ǣ ȋͺͲͶȌ ͵͹ͳǦ͵ͳͲͶ 

͸Ǥ �oano�eǣ ȋͺͲͶȌ ͵͹ͳǦ͵ͳͲͶ 

͹Ǥ �e�onaǣ ȋͷͶͲȌ ʹͶͺǦͻʹͺͲ 

bǤ Call t�e ���� ʹͶǦ�o�� �otl�ne ȋͳǦͺͲͲǦ͵ʹͳǦ͸͹ͶʹȌǤ 

�Ǥ �e�o�t onl�ne ȋ�tt�sǣȀȀ���Ǥos�aǤ�o�Ȁ�lsȀse�Ȁse�fo��Ǥ�t�lȌǤ 

�Ǥ Determine whether the incident needs to be recordedǤʹͻ 

ͳǤ �o�e e��lo�e�s a�e e�e��t f�o� �e�o���ee��n� �e����e�entsǤ  

aǤ �e�o���ee��n� �s not �e����e� fo�ǣ͵Ͳ 

ͳǤ ��all e��lo�e�s ȋ��t� no �o�e t�an ͳͲ e��lo�ees at an� t��e 

����n� t�e �alen�a� �ea� ��e�e��n� t�e �ea�ȌǢ an� 

ʹǤ ���lo�e�s �n lo� �a�a�� �n��st��es ȋs��� as �eta�lǡ se����eǡ 

f�nan��alǡ �ns��an�eǡ o� �eal estateȌǤ 

ʹǤ �f e��lo�e� �s not e�e��tǡ �n���ent �e�o���n� �s �e����e� fo�ǣ  

aǤ �e�o�table �n���entsǡ as �es���be� abo�e �n �e�t�on ��ȋ�ȌȋͳȌǢ  

bǤ �o��Ǧ�elate� �n����es o� �llnesses �n�ol��n�ǣ 

ͳǤ �oss of �ons��o�snessǡ  

                                                 
29 See 29 &�)�5� � 1904�29�  
30 See 29 &�)�5� �� 1904�1 and 1904�2�  
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ʹǤ �est���te� �o�� a�t���t� o� �ob t�ansfe�ǡ  

͵Ǥ �a�s a�a� f�o� �o��ǡ o� 

ͶǤ �e���al t�eat�ent be�on� f��st a��Ǥ  

�Ǥ ���n�f��ant �o��Ǧ�elate� �n����es o� �llnesses ��a�nose� b� a 

l��ense� �ealt� �a�e ��ofess�onalǢ  

�Ǥ �o��Ǧ�elate� ǲnee�lest��� �n����esǳ o� ��ts t�at a�e �onta��nate� 

��t� anot�e� �e�sonǯs bloo� o� ot�e� �otent�all� �nfe�t�o�s 

�ate��alǢ  

eǤ Ce�ta�n �n���ents ��e�e an e��lo�ee e��e��en�es �ea��n� lossǢ  

fǤ ��t�at�ons ��e�e an� e��lo�ee �s o����at�onall� e��ose� to 

an�one ��t� a�t��e t�be���los�sǢ an�  

�Ǥ �n� ot�e� �o��Ǧ�elate� �n���� o� �llness t�at �eets t�e �e�o���n� 

���te��a l�ste� �n ʹͻ CǤ	Ǥ�Ǥ ȚȚ ͳͻͲͶǤͺ t��o��� ͳͻͲͶǤͳʹǤ  

͵Ǥ ��at �f �t �s �n�lea� ��et�e� an �n���ent �s �e�o��ableǫ  

aǤ Call t�e nea�est ���� �e��onal �ff��eǡ ��ent�f�e� �n �e�t�on 

��ȋ�Ȍȋ͵ȌȋaȌǡ abo�eǤ  

ͶǤ �o� a�e �n���ents �e�o��e�ǫ  

aǤ 
at�e� t�e follo��n� �nfo��at�onǣ  

ͳǤ ��en t�e �n���ent o�����e�Ǣ  

ʹǤ T�e na�eȋsȌ an� �ob t�tleȋsȌ of affe�te� e��lo�eeȋsȌǢ 

͵Ǥ ��e�e t�e �n���ent o�����e�Ǣ  
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ͶǤ � �es����t�on of t�e �n���� o� �llnessǢ  

ͷǤ ��at t�e e��lo�eeȋsȌ �as �o�n� befo�e t�e �n���entǢ 

͸Ǥ ��at �a��ene�Ǣ 

͹Ǥ ��at ob�e�t o� s�bstan�e �n���e� t�e e��lo�eeȋsȌǢ an� 

ͺǤ �n� a���t�onal �nfo��at�on �elate� to t�e �n���ent an� 

�es�lt�n� �n���� o� �llnessǤ  

bǤ �bta�n a �o�� of ���� 	o��s ͵ͲͲ an� ͵Ͳͳǣ 

ͳǤ ��a�lable onl�ne at 

�tt�sǣȀȀ���Ǥos�aǤ�o�Ȁ�e�o���ee��n�Ȁne�Ǧos�a͵ͲͲfo��ͳǦͳǦ

ͲͶǦ	o��s�nl�Ǥ��fǤ  

�Ǥ Co��lete bot� fo��s ȋ	o�� ͵ͲͲ an� ͵ͲͳȌ an� �ee� t�e� on f�le fo� 

f��e ȋͷȌ �ea�s follo��n� t�e �ea� to ����� t�e� �e�ta�nǤ  

ͷǤ ��en �o �e�o��able �n���ents nee� to be �e�o��e�ǫ  

aǤ �e� �n���ents s�o�l� be �e�o��e� ��t��n se�en ȋ͹Ȍ �a�sǤ 

bǤ ��e��o�sl� �e�o��e� �n���ent s�o�l� also be ���ate�ǡ as 

a���o���ateǤ 

�Ǥ T�e ���� 	o��s s�o�l� be ���ate� on an onǦ�o�n� bas�sǤ 

CǤ Stay up to date regarding the status of the employeeǤ 

ͳǤ �n���ents t�at a�e not �n�t�all� �e�o�tableǡ �a� late� be�o�e �e�o�tableǤ 

aǤ �f a fatal�t� o����s ��t��n t���t� ȋ͵ͲȌ �a�s of t�e �o��Ǧ�elate� 

�n���entǡ t�en �t ��st be �e�o�te�Ǥ  
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ͳǤ T�e fatal�t� ��st t�en be �e�o�te� ��t��n e���t ȋͺȌ �o��sǤ  

bǤ �f an �nǦ�at�ent �os��tal��at�onǡ a���tat�onǡ o� loss of an e�e o����s 

��t��n t�ent�Ǧfo�� ȋʹͶȌ �o��s of t�e �o��Ǧ�elate� �n���entǡ t�en �t 

��st be �e�o�te�Ǥ  

ͳǤ T�ese �n���ents ��st be �e�o�te� ��t��n t�ent�Ǧfo�� ȋʹͶȌ 

�o��sǤ 

 

IV. SCENARIO 2: CLIENT CALLS – A VOSH INSPECTOR IS AT THEIR DOOR 
 
Practice pointer: �f at all �oss�bleǡ �o to t�e �l�entǯs �obs�te o� �o���la�e an� be 

��esent ����n� an� �ns�e�t�on o� �al�t��o���Ǥ �o� �a� onl� �et ten ��n�tes not��e t�at an 
�ns�e�t�on ��ll ta�e �la�eǡ b�t t�� �o�� best to be t�e�e �o��selfǤ �o� �an as� ���� to �a�t 
�nt�l �o� �et t�e�eǡ an� t�e� ��ll �s�all� �a�t �f �o� a�e less t�an t���t� ��n�tes a�a�Ǥ �o� 
s�o�l� be s��e to b��n� a �a�e�a an� note�a� ��t� �o� an� ta�e ��otos of e�e��t��n� t�at 
t�e �ns�e�to� loo�s at an� ��oto��a��sǡ as �ell as ta�e �eta�le� notes of �nte���e�sǤ �t �s 
often a �oo� ��ea to �a�e t�e �l�entǯs o�ts��eǦsafet� �ons�ltant ��esentǡ �f t�e� �a�e oneǤ 
��t �e�e�be� t�at �ons�ltants a�e not atto�ne�sǡ an� �o���n��at�ons ��t� t�e� ��ll not 
be ��ote�te� b� t�e atto�ne�Ǧ�l�ent �����le�eǤ 

 
Practice pointer: ����n� �nte���e�sǡ t�e �n�est��ato� �an �nte���e� lo�Ǧle�el 

e��lo�ees ��t�o�t an�one ��esentǤ �o�ǡ as t�e atto�ne�ǡ �a� be ��esent fo� ����Ǧle�el 
�nte���e�sǡ b�t �o� �ene�all� �annot ob�e�t to t�e ��est�ons t�at a�e as�e�Ǥ ��et�e� t�e 
�ns�e�t�on �s base� on an a����ent o� a �o��la�ntǡ t�e �n�est��ato�ǯs �ns�e�t�on an� �al� of 
t�e �ob s�te �s l���te� to t�e s�e��f�� a�ea t�at �s t�e fo��s of t�e a����ent o� �o��la�ntǤ �o 
�o�� bestǡ �n a �o��teo�s an� ��ofess�onal �anne�ǡ to �ee� t�e �ns�e�to� o�t of a�eas t�at 
a�e not �elate� to t�e �o��la�nt o� a����entǤ �e�e�be� t�at t�e �ns�e�to� �s f�ee to �at�� 
an� �e�o�� ��olat�ons t�at a�e �n �lea� ��e� f�o� ��e�e�e� �e o� s�e �sǡ �n�l���n� ��olat�ons 
��s�ble f�o� o�ts��e �onst���t�on s�tes an� ot�e� o�en �obs�tesǤ 

 
T�e�e a�e fo�� t��es of ���� �ns�e�t�ons l�ste� �n t�e 	��ǣ �n��o��a��e� 

�ns�e�t�onsǡ �n��o��a��e� �elate� �ns�e�t�onsǡ ��o��a��e� �ns�e�t�onsǡ an� 
��o��a��e� �elate� �ns�e�t�onsǤ͵ͳ ǲ�n��o��a��e� �ns�e�t�onsǳ a�e �ns�e�t�ons �n 

                                                 
31 )2M, &h� 3, pp� 6-7� 
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�es�onse to alle�e� �a�a��o�s �o���n� �on��t�ons t�at �a�e been ��ent�f�e� at a s�e��f�� 
�o��s�teǤ T��s t��e of �ns�e�t�on �es�on�s to ����nent �an�e�sǡ fatal�t�esȀ�atast�o��esǡ 
�o��la�ntsǡ an� �efe��alsǤ͵ʹ ǲ�n��o��a��e� �elate� �ns�e�t�onsǳ a�e �ns�e�t�ons of 
e��lo�e�s at ��lt�Ǧe��lo�e� �o��s�tes ��ose o�e�at�ons a�e not ���e�tl� affe�te� b� t�e 
s�b�e�t of t�e �on��t�ons ��ent�f�e� �n t�e �o��la�ntǡ a����entǡ o� �efe��alǤ �n e�a��le 
�o�l� be a t�en���n� �ns�e�t�on �on���te� at t�e �n��o��a��e� �o��s�teǡ ��e�e t�e 
t�en���n� �a�a�� �as not ��ent�f�e� �n t�e �o��la�ntǡ a����ent �e�o�t o� �efe��alǤ͵͵ ǲ
 ��o��a��e� �ns�e�t�onsǳ a�e �ns�e�t�ons ����� �a�e been s��e��le� base� ��on 
ob�e�t��e o� ne�t�al sele�t�on ���te��aǤ T�e �o��s�tes a�e sele�te� a��o���n� to t�e �lann�n� 

���e fo� safet� an� �ealt� o� s�e��al o� lo�al e���as�s ��o��a�sǤ͵Ͷ ǲ��o��a��e� �elate� 
�ns�e�t�onsǳ a�e �ns�e�t�ons of e��lo�e�s at ��lt�Ǧe��lo�e� �o��s�tes ��ose a�t���t�es 
�e�e not �n�l��e� �n t�e ��o��a��e� ass��n�entǤ �n e�a��le �o�l� be t�e �ns�e�t�on of a 
lo� �n���� �ate e��lo�e� at a �o��s�te ��e�e ��o��a��e� �ns�e�t�ons a�e be�n� 
�on���te� fo� all ���� �n���� �ate e��lo�e�sǤ͵ͷ 

 
���lo�ees �a� �e��est a ���� �ns�e�t�on �f t�e� bel�e�e t�at a safet� o� �ealt� 

�a�a�� e��sts �n a �o���la�eǡ ��t�o�t ����n� not��e to t�e e��lo�e� f��stǤ͵͸ ��on �e�e��t of a 
�o��la�nt of �a�a��o�s �on��t�onsǡ t�e Co���ss�one� o� an a�t�o���e� �e��esentat��e ��ll 
�on���t an �ns�e�t�on as soon as ��a�t��ableǤ͵͹ �n e��lo�eeǯs �o��la�nt ��ll be e�al�ate� 
to �ete���ne ��et�e� t�e�e a�e �easonable ��o�n�s to bel�e�e t�at t�e ��olat�on o� �a�a�� 
�o��la�ne� of e��stsǤ͵ͺ �f t�e Co���ss�one� �ete���nes t�at t�e�e a�e no �easonable 
��o�n�s fo� bel�e��n� t�at t�e ��olat�on o� �a�a�� e��stsǡ t�e e��lo�e� an� t�e �o��la�nant 
��ll be �nfo��e� �n ���t�n� of t�e �easons fo� t��s �ete���nat�onǤ͵ͻ 

 
	o� a �o��la�nt �elate� �ns�e�t�onǡ at t�e be��nn�n� of an �ns�e�t�onǡ t�e e��lo�e� 

��st be ��o���e� ��t� a �o�� of t�e ���tten �o��la�ntǤͶͲ T�e �o��la�nantǯs na�e ��ll be 
�elete�ǡ as �ell as an� an� ot�e� �nfo��at�on ����� �o�l� ��ent�f� t�e �o��la�nantǤͶͳ �n 
�ns�e�t�on ���s�ant to a �o��la�nt �a� �o�e� t�e ent��e o�e�at�on of t�e e��lo�e�ǡ �f �t 
a��ea�s to t�e Co���ss�one� t�at a f�ll �ns�e�t�on �s �a��ante�ǤͶʹ �o�e�e�ǡ �f t�e�e �as 
been a �e�ent �ns�e�t�on of t�e �o��s�te o� �f t�e�e �s �eason to bel�e�e t�at t�e alle�e� 
��olat�on o� �a�a�� �on�e�ns onl� a l���te� a�ea o� as�e�t of t�e e��lo�e�ǯs o�e�at�onǡ t�e 

                                                 
32 Id� 
33 Id� 
34 Id� 
35 Id� 
36 9a� &ode � 40�1-51�2(b)� 
37 16 9$& 25-60-100(&)� 
38 16 9$& 25-60-100(()� 
39 16 9$& 25-60-100(()(1)� 
40 16 9$& 25-60-100(+)� 
41 Id. 
42 16 9$& 25-60-100(,)� 
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�ns�e�t�on �a� be l���te� a��o���n�l�ǤͶ͵ �fte� an �ns�e�t�on base� on a �o��la�ntǡ t�e 
Co���ss�one� ��st �nfo�� t�e �o��la�nant �n ���t�n� ��et�e� o� not a ��tat�on �as been 
�ss�e� an� b��efl� set fo�t� t�e �easons �f notǤͶͶ T�e Co���ss�one� s�all ��o���e t�e 
�o��la�nant ��t� a �o�� of an� �es�lt�n� ��tat�on �ss�e� to t�e e��lo�e�ǤͶͷ 

 

���n� a��an�e not��e of a ���� �ns�e�t�on �s ��o��b�te� ��t�o�t t�e a�t�o��t� of 

t�e Co���ss�one�ǤͶ͸ ��e�e a��an�e not��e of an �ns�e�t�on �as been ���en to an e��lo�e�ǡ 
t�e e��lo�e�ǡ ��on �e��est of t�e Co���ss�one�ǡ ��st ��o��tl� not�f� t�e a�t�o���e� 
e��lo�ee �e��esentat��e of t�e �ns�e�t�on �f t�e e��lo�ees �a�e s��� a �e��esentat��eǤͶ͹ 
�n a��an�e not��e of an �ns�e�t�on �a� be ���en b� t�e Co���ss�one� onl� �n t�e follo��n� 
������stan�esǣ ȋͳȌ �n �ases of ����nent �an�e�Ǣ ȋʹȌ ��e�e �t �s ne�essa�� to �on���t 
�ns�e�t�ons at t��es ot�e� t�an �e��la� �o���n� �o��sǢ ȋ͵Ȍ ��e�e a��an�e not��e �s 
ne�essa�� to ass��e t�e ��esen�e of �e�sonnel nee�e� to �on���t t�e �ns�e�t�onǢ o� ȋͶȌ 
��e�e a��an�e not��e ��ll �ns��e a �o�e effe�t��e an� t�o�o��� �ns�e�t�onǤͶͺ 

 
��en an �ns�e�to� �e�fo��s a �al�t��o��� �n�est��at�onǡ t�e �n�est��ato� �s 

�onfe��e� ��t� se�e�al �����le�es as a �a�t of t�e �n�est��at�onǤ T�ese �����le�es a�e set 
fo�t� f�ll� �n t�e �e��lat�onsǤ T�ese �����le�es �n�l��eǡ b�t a�e not l���te� toǡ t�e ab�l�t� to 
��est�on �a��o�s �ele�ant �a�t�es an� to obta�n ��oto��a��s an� ���eo foota�eǤͶͻ  

 
�n o��e� to �a��� o�t t�e ����oses of t�e ���� ��o��a�ǡ t�e Co���ss�one�ǡ ��on 

��esent�n� a���o���ate ��e�ent�als to t�e o�ne�ǡ o�e�ato�ǡ o� a�ent �n ��a��eǡ �s 
a�t�o���e�ǡ ��t� t�e �onsent of t�e o�ne�ͷͲǡ o�e�ato�ǡ o� a�ent �n ��a��e of s��� 
�o���la�eǡ o� ��t� an a���o���ate o��e� o� �a��antǣ to ente� ��t�o�t �ela� an� at 
�easonable t��es an� fa�to��ǡ �lantǡ establ�s��entǡ �onst���t�on s�teǡ o� ot�e� a�eaǡ 
�o���la�e o� en���on�ent ��e�e �o�� �s �e�fo��e� b� an e��lo�ee of an e��lo�e�Ǣ an�ͷͳ 
to �ns�e�tǡ �n�est��ateǡ an� ta�e sa��les ����n� �e��la� �o���n� �o��s an� at ot�e� 
�easonable t��esǡ an� ��t��n �easonable l���ts an� �n a �easonable �anne�ǡ an� s��� �la�e 
of e��lo��ent an� all �e�t�nent �on��t�onsǡ st���t��esǡ �a���nesǡ a��a�at�sǡ �e���esǡ 

                                                 
43 Id. 
44 16 9$& 25-60-100(-)� 
45 Id. 
46 9a� &ode � 40�1-51�3:1� 
47 16 9$& 25-60-230($)� 
48 16 9$& 25-60-230(%)� 
49 16 9$& 25-60-240� 
50 See Commonwealth v. E.A. Clore Sons, Inc., 222 9a� 543 (1981) (discussing voluntary consent to '2/, 
inspections)� see also Abateco Services v. Bell, 23 9a� $pp� 504 (1996) (discussing contractor’s contractual consent 
to '2/, inspections)�  
51 9a� &ode � 40�1-49�8� 
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e�����entǡ an� �ate��als t�e�e�nǡ an� to ��est�on ����atel� an� s��� e��lo�e�ǡ o�ne�ǡ 
o�e�ato�ǡ a�ent o� e��lo�eeǤͷʹ 

 
���lo�e� ����t of ���o��an��entǤ �n e��lo�e� �e��esentat��e ��st be ���en t�e 

o��o�t�n�t� to a��o��an� t�e safet� an� �ealt� �ns�e�to�s on t�e �ns�e�t�onsǤͷ͵  
 
���lo�ees a�e ��ote�te� f�o� ��s�����nat�on fo� e�e���s�n� t�e�� ����ts �n�e� t�e 

safet� an� �ealt� ��o��s�ons of t�e ���� �e��lat�ons o� stat�tesǤͷͶ 
 
�t t�e be��nn�n� of an �ns�e�t�on t�e Co���ss�one� ��st �e��est t�at t�e e��lo�e� 

��ent�f� an� a�eas of t�e �o��s�te t�at �a� �onta�n o� �e�eal a t�a�e se��etǤ �t t�e �lose of 
an �ns�e�t�on t�e e��lo�e� ��st be ���en an o��o�t�n�t� to �e��e� t�e �nfo��at�on 
�at�e�e� f�o� t�ose a�eas an� ��ent�f� to t�e Co���ss�one� t�at �nfo��at�on ����� 
�onta�ns o� �a� �e�eal a t�a�e se��etǤͷͷ T�e e��lo�e� ��st not�f� t�e Co���ss�one� ���o� 
to t�e �ase be�o��n� a f�nal o��e� of an� �nfo��at�on obta�ne� ����n� t�e �ns�e�t�on ����� 
�s to be ��ent�f�e� as �onta�n�n� t�a�e se��etsǤͷ͸ ��o�e�l� ��ent�f�e� t�a�e se��ets ��ll be 
�e�t �n a se�a�ate �ase f�le �n a se���e a�ea not o�en fo� �ns�e�t�on to t�e �ene�al ��bl��Ǥ 
T�e se�a�ate �ase f�le �onta�n�n� t�a�e se��ets ��ll be ��ote�te� f�o� ��s�los��e �n 
a��o��an�e ��t� �aǤ Co�e Ț ͶͲǤͳǦͷͳǤͶǣͳǤͷ͹ ��on t�e �e��est of an e��lo�e�ǡ an� e��lo�ee 
se���n� as t�e �al�t��o��� �e��esentat��e �n an a�ea �onta�n�n� t�a�e se��ets s�all be an 
e��lo�ee �n t�at a�ea o� an e��lo�ee a�t�o���e� b� t�e e��lo�e� to ente� t�at a�eaǤ 
��e�e t�e�e �s no s��� e��lo�ee �e��esentat��eǡ t�e Co���ss�one� ��ll �nte���e� a 
�easonable n��be� of e��lo�ees �o���n� �n t�at a�ea �on�e�n�n� �atte�s of safet� an� 
�ealt�Ǥͷͺ 

 
V. SCENARIO 3: CLIENT CALLS – A CITATION HAS BEEN ISSUED BY VOSH 

 
Practice Pointer: �ns��e t�at t�e ��tat�on �s ��o�e�l� �oste� an� then assess ��et�e� to 
��allen�e t�e ��tat�onǤ �o� �a�e f�fteen �a�s to sen� a not��e of �ontestǤ �se t�at t��e to 
�n�e�stan� t�e bas�s fo� t�e ��tat�onǡ �otent�al �efensesǡ an� ��et�e� t�e�e �s an 
o��o�t�n�t� fo� alte�nat��e �esol�t�onǤ  
 

�Ǥ Advise client to post the citationǤͷͻ 

                                                 
52 Id� 
53 9a� &ode � 40�1-51�1())� 
54 9a� &ode � 40�1-51�2:1� 
55 16 9$& 25-60-250(1)� 
56 16 9$& 25-60-250(2)� 
57 16 9$& 25-60-250(3)� 
58 16 9$& 25-60-250(4)� 
59 See 16 9$& 25-60-40�  
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aǤ ���lo�e�s ��st �ee� e��lo�ees �nfo��e� of t�e�� ����ts an� 

�es�ons�b�l�t�esǤ  

bǤ C�tat�ons ��st �ene�all� be �oste� at a �ons����o�s �la�eǡ ��e�e not��es to 

e��lo�ees a�e �o�t�nel� �oste�ǡ fo� ten ȋͳͲȌ �o���n� �a�sǤ  

�Ǥ C�tat�ons ��st also be �oste� �n a �ons����o�s �la�e ǲat o� nea� ea�� �la�e of 

alle�e� ��olat�onǳ fo� t��ee ȋ͵Ȍ �o���n� �a�s o� �nt�l t�e ��olat�on �s abate�ǡ 

�����e�e� �s lon�e�Ǥ  

�Ǥ �f t�e ��tat�on �s �onteste�ǡ t�en a ���tten not��e of �ontest ��st be �oste� 

�nt�l t�e �ontest ��o�ee��n�s a�e �o��lete�Ǥ  

�Ǥ Review the citation, consideringǣ 

aǤ T�e bas�s fo� t�e ��tat�onǣ 

�Ǥ �e�o�table �n���entǫ  

��Ǥ �o�t�ne �ns�e�t�onǫ  

���Ǥ Co��la�ntǫ  

bǤ T��el�ness Ȃ �as t�e ��tat�on �ss�e� ��t��n s�� ȋ͸Ȍ �ont�s of �ns�e�t�onǫ͸Ͳ  

�Ǥ Content Ȃ �oes t�e ��tat�on �es���be t�e alle�e� ��olat�on ��t� �a�t���la��t�ǫ͸ͳ  

�Ǥ �enalt� �al��lat�on Ȃ �oes t�e ��tat�on a��o�nt fo� t�e ��a��t� of t�e ��olat�on 

an� ��t��at�n� fa�to�sǫ͸ʹ  

                                                 
60 9a� &ode � 40�1-49�4($)(3)�  
61 9a� &ode � 40�1-49�4($)(1)�  
62 9a� &ode � 40�1-49�4($)(4)(a)�  
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CǤ Review applicable statutes, regulations, and administrative guidanceǤ  

aǤ �e��e� an� �n�e�stan� t�e a��l��able stat�tes an� �e��lat�onsǣ  

�Ǥ �aǤ Co�e ȚȚ ͶͲǤͳǦʹʹ t��o��� ǦͷͳǤͶǣͷǡ an� 

��Ǥ ͳ͸ ��C ʹͷǦ͸Ͳǡ et seqǤ  

bǤ �e�o�e fa��l�a� ��t� ����ǯs 	�el� ��e�at�ons �an�al ȋǲ	��ǳȌǡ a�a�lable at 

�tt�sǣȀȀ���Ǥ�ol�Ǥ�����n�aǤ�o�Ȁ�os�Ǧ��o��a�sȀ�os�Ǧ�an�alsȀǤ  

�Ǥ �e�o�e fa��l�a� ��t� ����ǯs ����n�st�at��e �e��lat�on �an�al ȋǲ���ǳȌǡ 

a�a�lable at �tt�sǣȀȀ���Ǥ�ol�Ǥ�����n�aǤ�o�Ȁ��Ǧ

�ontentȀ��loa�sȀʹͲͳͻȀͲͳȀ���ǦͳͳǦͳǦʹͲͳͺǤ��fǤ  

�Ǥ Fact Investigation & DevelopmentǤ 

aǤ �ss�e a l�t��at�on �ol� lette�Ǣ 

bǤ 
at�e� all �o���entsǡ ��oto��a��sǡ an� ���eota�es �elate� to t�e ��tat�onǢ 

�Ǥ �nte���e� �l�ent an� �n�ol�e� e��lo�eesǢ 

�Ǥ �ete���ne ��atǡ �f an�t��n�ǡ �as sa�� b� o� to ����Ǣ 

eǤ �e��e� notes an� �e�o��s f�o� an� �ns�e�t�on �eet�n�s o� �al�t��o���sǢ 

fǤ �e��e� �l�entǯs ��tat�on ��sto�� ȋn��be�ǡ f�e��en��ǡ se�e��t�ǡ et�ǤȌǢ 

�Ǥ �e��e� �l�entǯs lo�s an� �e�o���ee��n� �ol���esǢ an� 

�Ǥ �e��e� an� �olle�t �e�o��s f�o� an� �elate� �o��e�ǯs �o��ensat�on 

��o�ee��n�sǤ 

�Ǥ Understand client’s concerns and goalsǤ  

aǤ �s t�e �l�ent �o�e �on�e�ne� ��t� t�e �enalt�es o� t�e �al���t� of t�e ��tat�onǫ  
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�Ǥ �s t�e �enalt� �al��lat�on a���o���ateǫ͸͵ 

��Ǥ �oes t�e �l�ent �ant to �ontest t�e ��tat�onǫ  

bǤ �s t�e �l�ent �nte�este� �n settle�entǫ  

�Ǥ �s t�e �l�ent �nte�este� �n an �nfo��al �onfe�en�eǫ  

	Ǥ Encourage client to abate violation and respond proactivelyǤ  

aǤ ��e��a�l safet� ��o��a�s o� �ol���esǢ 

bǤ �e��se t�a�n�n� �ate��alsǢ 

�Ǥ ����o�e �e�o���ee��n� ��a�t��esǢ 

�Ǥ �e�onst�ate t�at t�e ��tat�on �s be�n� ta�en se��o�sl�Ǣ an� 

eǤ �� ��T �etal�ate a�a�nst e��lo�ees o� ot�e� �o��la�nantsǤ  


Ǥ Respond to the citationǤ  

aǤ �ot��e of ContestǤ  

�Ǥ �ot��e s�o�l� be �el��e�e� to ���� ��t��n f�fteen ȋͳͷȌ b�s�ness �a�s 

of �e�e��t of ��tat�onǤ  

��Ǥ �ot��e ��st state ��et�e� �ontest�n� t�e alle�e� ��olat�onǡ t�e 

��o�ose� �enalt�ǡ an�Ȁo� t�e abate�ent t��eǤ  

bǤ �e��est �nfo��al �onfe�en�e ȋ�f �es��e�ȌǤ  

�Ǥ Can be �el�f�l fo� assess�n� t�e st�en�t�s an� �ea�ness of t�e �aseǤ 

��Ǥ ��o���es �ns���t �nto ����ǯs e���en�eǤ 

                                                 
63 )2M, &h� 11, pp� 1-39� 
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���Ǥ ���o�t�n�t� to fa��l�a���e �l�ent ��t� ���� ȋan� ���e �e�saȌǤ 

��Ǥ C�an�e to �nfo��all� ��esent �efenses an� ot�e� fa�to�s ȋ�ǤeǤǡ �enalt� 

�al��lat�onȌ fo� ����ǯs �ons��e�at�onǤ 

�Ǥ ��a�t��e �o�nte�ǣ T�e �nfo��al �onfe�en�e �s a �oo� o��o�t�n�t� to 

��oa�t��el� t�� to �esol�e t�e ��tat�onsǡ s�n�e �o� �a�e t�e o��o�t�n�t� 

to ne�ot�ate ���e�tl� ��t� t�e ���� �e��onal �ealt� ���e�to� o� 

�e��onal �afet� ���e�to�Ǥ 

�Ǥ Cons��e� ��o�e���al aff���at��e �efensesǤ 

�Ǥ �as t�e ��tat�on t��el� �ss�e� ��t��n s�� ȋ͸Ȍ �ont�s of t�e ��olat�onǫ  

��Ǥ ��� t�e ��tat�on �es���be� t�e alle�e� ��olat�on ��t� s�ff���ent 

�a�t���la��t�ǫ  

�Ǥ Cons��e� s�bstant��e aff���at��e �efensesǣ  

�Ǥ �as t�e alle�e� ��olat�on an �solate� o�����en�e o� t�e �es�lt of 

e��lo�ee ��s�on���tǫ͸Ͷ 

ͳǤ ���lo�e� bea�s t�e b���en of ��o��n�ǣ 

aǤ ���lo�ees �a�e been ��o���e� ��t� ��o�e� t�a�n�n� 

an� e�����ent to ��e�ent t�e ��olat�onǢ  

                                                 
64 16 9$& 25-60-260(%)�  
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bǤ �o�� ��les �es��ne� to ��e�ent t�e ��olat�on �a�e been 

establ�s�e� an� a�e��atel� �o���n��ate� to 

e��lo�eesǢ 

�Ǥ �o�� ��les �a�e been effe�t��el� enfo��e�Ǣ 

�Ǥ T�e fa�l��e of e��lo�ees to obse��e t�e �o�� ��les le� 

to t�e ��olat�onǢ an�  

eǤ �easonable ste�s �a�e been ta�en b� t�e e��lo�e� to 

��s�o�e� an� s��� ��olat�onǤ  

��Ǥ �s ���oss�b�l�t� a �efenseǫ͸ͷ  

ͳǤ ��a�lable �f e��lo�e� too� �easonable ste�s to ��ote�t 

e��lo�ees o� t�e�e a�e no alte�nat��e �eans of e��lo�ee 

��ote�t�on a�a�lableǤ  

���Ǥ �s t�e ǲ
�eate� �a�a��ǳ �efense a�a�lableǫ͸͸  

ͳǤ �e����es ��oof t�atǣ  

aǤ Co��l�an�e ��t� t�e a��l��able stan�a�� �o�l� �es�lt 

�n ��eate� �a�a��s to e��lo�ees t�an non�o��l�an�eǢ  

bǤ T�e�e a�e no alte�nat��e �eans of e��lo�ee ��ote�t�onǢ 

an�  

                                                 
65 See )2M, &h� 15, p� 9�  
66 Id� at 9-10�  
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�Ǥ ���l��at�on fo� a �a��an�e �o�l� �a�e been 

�na���o���ateǤ  

��Ǥ �s a �efense to a ǲ��lt��leǦ���lo�e�ǳ ��tat�on a�a�lableǫ͸͹ 

ͳǤ �nl� a�a�lable �n �e�ta�n s�t�at�ons �n�ol��n� �a�a��s at 

��lt��leǦe��lo�e� �o��s�tesǤ  

VI. Scenario 4: Client Calls – A Complaint Has Been Filed By VOSH/DOLI 
 

Practice Pointer: T�e ������al ��o�ee��n�s ��ll be fa��l�a� to l�t��ato�sǤ �ns�e� t�e 
�o��la�nt an� asse�t aff���at��e �efensesǡ en�a�e �n ��s�o�e��ǡ an� ��e�a�e fo� t��alǤ T�at 
sa��ǡ �o��ts �o not �an�le �an� ���� Co��la�ntsǡ so be ��e�a�e� to e���ate t�e ����e 
�e�a���n� t�e n�an�es of ���� stat�tes an� �e��lat�onsǤ 

 
�Ǥ Prepare for Judicial Proceedings 

aǤ �f a ��tat�on �s �onteste�ǡ an� t�e ��s��te �s not �esol�e� t��o��� �nfo��al 

�onfe�en�eǡ t�en ������al ��o�ee��n�s ��ll l��el� be �n�t�ate�Ǥ 

bǤ �es�on� to t�e Co��la�nt b� �a�s�n� t�e aff���at��e �efenses ��ent�f�e� 

abo�eǤ  

�Ǥ  �lso �ons��e� ��et�e� t�e Co��la�nt �as f�le� ��t��n t�o ȋʹȌ �ea�s 

of ����ǯs �e�e��t of t�e not��eǤ͸ͺ  

�Ǥ �ssess ��et�e�ǡ ��t� �es�e�t to ea�� ��olat�onǡ ���� �eet �ts b���en of 

��o��n� t�e follo��n� ele�ents b� a ��e�on�e�an�e of e���en�eǣ͸ͻ  

�Ǥ T�e a��l��ab�l�t� of ��ate�e� stan�a�� �as alle�e�l� ��olate�Ǣ  

                                                 
67 See 16 9$& 25-60-260()) and (*)�  
68 See Bar v. S.W. Rodgers Co., 34 9a� $pp� 50 (2000) (addressing two-year statute of liPitations)�  
69 National Coll. Of Bus. & Tech., Inc. v. Davenport, 57 9a� $pp� 677, 685 (2011)�  
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��Ǥ T�e e��sten�e of non�o��l��n� �on��t�onsǢ  

���Ǥ T�at e��lo�ees �e�e e��ose� o� �a� a��ess to t�e �a�a��Ǣ an� 

��Ǥ T�at t�e e��lo�e� �ne�ǡ o� ��t� t�e e�e���se of �easonable ��l��en�e 

�o�l� �a�e �no�nǡ of t�e ��olat��e �on��t�onǤ  

�Ǥ �n�a�e �n t�o�o��� ��s�o�e��ǣ 

�Ǥ �e��ests fo� ��o���t�on of �o���entsǢ 

ͳǤ �bta�n all of ����ǯs f�leǡ to t�e e�tent �oss�bleǤ 

��Ǥ �nte��o�ato��esǢ 

���Ǥ �e�os�t�onsǢ an�  

��Ǥ ��b�oenasǤ  

eǤ ��e�a�e fo� t��alǣ 

�Ǥ �n�e�stan� an� e��la�n a��l��able stan�a��sǢ 

��Ǥ �stabl�s� t�e 	�� as a�t�o��tat��e ����an�eǢ  

���Ǥ ��e�a�e �e� ��tnessesǢ an� 

��Ǥ �t�ea�l�ne t�e e���en�e an� ��esentat�on of e���en�eǤ 

B. Consider Appeals: 

aǤ ��t�e� ���� o� t�e �l�ent �a� a��eal f�o� an a��e�se o�t�o�e at t��alǤ 

bǤ ���� a��eals f�o� t�e C�����t Co��t �o to t�e �����n�a Co��t of ���ealsǤ͹Ͳ 

�Ǥ ���eals f�o� t�e Co��t of ���eals �o to t�e �����n�a ����e�e Co��tǤ 

                                                 
70 9a� &ode � 40�1-49�5� 
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�Ǥ ����en of ��oofǣ �e�e�be� t�at t�e b���en of ��oof �s on ���� at t��al to 

��o�e ea�� ele�ent of t�e ��tat�onǡ an� on a��ealǡ ���� ��st st�ll 

�e�onst�ate t�at �t �nt�o���e� ��e��ble e���en�e to s���o�t a f�n��n� �n �ts 

fa�o� on ea�� ele�entǤ �e�e�t�elessǡ �f ���� ��e�a�le� at t��alǡ t�e a��ellate 

�o��tsǯ �e��e� ��ll be �efe�ent�alǤ͹ͳ  

 
 

                                                 
71 See Nat’l Coll. of Bus. & Tech., Inc. v. Malveaux, 60 9a� $pp� 22, 25-29 (2012) (³2n appeal, we view the facts in 
this case in the light Post favorable to sustaining the &oPPissioner’s action and taNe due account of the 
presuPption of official regularity, the e[perience and speciali]ed coPpetence of the &oPPissioner, and the 
purposes of the basic law under which the &oPPissioner has acted� � � � 2n appeal, the burden is upon the party 
coPplaining of an agency action to dePonstrate an error of law subMect to review� � � )urther, on appeal, findings of 
fact Pade by the trial Mudge are presuPed to be correct and are given the saPe effect as a Mury verdict, settling all 
conflicts in the evidence in favor of the prevailing party� ,n reviewing such a factual finding, we view the evidence 
in a light Post favorable to the finding� $ contention that the evidence does not support the court’s factual finding 
will be sustained only when the finding is plainly wrong or is without credible evidence to support it�´ (internal 
citations, alterations and Tuotations oPitted))� Fairfax Cty. Dep’t of Pub. Works & Envtl. Servs. v. Davenport, 1o� 
0745-09-4, 2009 9a� $pp� /(;,6 576, at 
10-11 (&t� $pp� 2009) (³2n appeal, we review the facts in the light Post 
favorable to sustaining the agency’s decision� 7o do so, we taNe due account of the presuPption of official 
regularity, the e[perience and speciali]ed coPpetence of the agency, and the purposes of the basic law under which 
the agency has acted� 5eview of an agency’s factual findings is liPited to deterPining whether substantial evidence 
in the agency record supports its decision� 7he burden is upon the appealing party to dePonstrate error� 7he 
reviewing court Pay reMect the agency’s findings of fact only if, considering the record as a whole, a reasonable 
mind would necessarily come to a different conclusion� :here the Tuestion involves an interpretation which is 
within the speciali]ed coPpetence of the agency and the agency has been entrusted with wide discretion by the 
*eneral $ssePbly, the agency’s decision is entitled to special weight in the courts�´ (internal citations, alterations 
and Tuotations oPitted) (ePphasis in original))� 
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It’s All About You! 
Protecting Yourself and Your Law Practice 

 
Bruce C. Stockburger 

Lauren E. Coleman 

ent�� �o��e �e��na� 

�e�te�be� ͸ǡ ʹͲͳͻ 
 
 

I. Build an ethics-compliant contingency plan for your law practice. 
 
aǤ �s a solo ��a�t�t�one� o� �a�tne� �n a s�all la� f���ǡ �o� �a�e s��n�f��ant 

et���al �es�ons�b�l�t�es to �o�� �l�entsǤ 
 

�Ǥ ���n���al �easons fo� a la��e� en��n� ��s o� �e� �a�ee� as a ��a�t���n� 
atto�ne�ǣ �et��e�entǡ ��ffe�ent �a�ee� �at�ǡ �eat�ǡ ��sab�l�t�ǡ 
���a���entǡ o� �n�a�a��t�Ǥ 
 

��Ǥ Ta�e ste�s no� to ��t a �lan �n �la�eǤ   
 

bǤ �e� T�e�es  
 

�Ǥ �t �s �o��on sense to establ�s� a �ont�n�en�� �lanǡ an� la��e�s �a�e 
an et���al ��t� to �a�e a��an�e�ents �n t�e e�ent of a t�ans�t�on o� 
e�e��en��Ǥ   
 

��Ǥ �f so�et��n� �a��ens to a la��e�ǡ ��at ��ll �a��en to ��s o� �e� �l�ents 
an� ����ent �atte�sǫ  

 
���Ǥ ���o�tant ste�s to �ons��e� �o�n� no�ǣ 

 
ͳǤ �stabl�s� a se���e �lan fo� �o�� f�lesǤ See Section II below. 

 
ʹǤ �stabl�s� a �lan to ass��e s�ff���ent �as� to �ont�n�e �o�� off��e 

o�e�at�ons fo� a �easonable t��eǡ ��t� an a�t�o���e� s��nato�� 
to a��ess s��� f�n�sǤ See Section III below. 

 
͵Ǥ Cons��e� ente��n� �nto an a��ee�ent ��t� ot�e� atto�ne�s o� 

la� f���s fo� �o�e�a�eǤ See Section IV below. 
 

ͶǤ �a�e s��e �o�� estate �lann�n� �o���ents �a�e s�e��f�� 
���e�t�ons an� a�t�o���at�ons fo� t�e �e�sonal �e��esentat��e to 
�eal ��t� t�e lo��st��s of t�ans�t�on�n� �o�� off��eǤ See Section V 
below. 
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ͷǤ ���an�e fo� ��ofess�onal l�ab�l�t� ta�l �ns��an�eǤ See Section VI 
below. 

 
��Ǥ �o� t��s �o��s �n �eal l�feǣ  

 
ͳǤ � la��e� �n a t�oǦ�e�son la� f��� �as a �a�tne� ��o ��a�t��es 

�n a ��ffe�ent f�el� of la�Ǥ  T�e la��e� ente�s �nto a ��a�t��e 
����ess�on ���ee�ent ��t� anot�e� f��� t�at s�e��al��es �n ��s 
a�ea of ��a�t��e to ass��e �es�ons�b�l�t� fo� ��s �l�ents �n t�e 
e�ent of ��s �eat�ǡ ��sab�l�t�ǡ o� �et��e�entǤ   
 
 

�Ǥ �t���s ��lesǣ 
 

�Ǥ Rule 1.17 of t�e �����n�a ��les of ��ofess�onal Con���t ȋ���CȌ allo�s 
a la��e� o� la� f��� to sell a la� ��a�t��eǡ �a�t�all� o� �n �ts ent��et�ǡ 
�n�l���n� �oo� ��ll �f �e�ta�n �on��t�ons a�e sat�sf�e� ȋ�ee �tta���ent 
ͳ fo� f�ll te�tȌǣ 
 

ͳǤ T�e selle� �eases to en�a�e �n t�e ����ate ��a�t��e of la�ǡ o� �n 
t�e a�ea of ��a�t��e t�at �as been sol�ǡ �n t�e �eo��a���� a�ea �n 
����� t�e ��a�t��e �as been �on���te�ǡ e��e�t t�e la��e� �a� 
��a�t��e la� ���le on t�e staff of a ��bl�� a�en�� o� le�al 
se����es ent�t� ����� ��o���es le�al se����es to t�e �oo�ǡ o� as 
�nǦ�o�se �o�nsel to a b�s�nessǤ ��le ͳǤͳ͹ȋaȌǤ 
 

ʹǤ T�e ent��e ��a�t��eǡ o� ent��e a�ea of ��a�t��eǡ �s sol� to one o� 
�o�e la��e�s o� la� f���sǤ ��le ͳǤͳ͹ȋbȌǤ 

 
͵Ǥ T�e selle� ȋo� selle�ǯs �e�sonal �e��esentat��eǡ �f t�e selle� �s 

�e�ease�ǡ ��sable�ǡ o� �as ��sa��ea�e�Ȍ ���es a�t�al ���tten 
not��e �onta�n�n� t�e �nfo��at�on set fo�t� �n s�bse�t�ons ͳǦͷ of 
��le ͳǤͳ͹ȋ�Ȍ to ea�� of t�e selle�ǯs �l�entsǤ  

 
ͶǤ �f a �l�ent �n�ol�e� �n a �en��n� �atte� �annot be ���en not��eǡ 

t�e �e��esentat�on of t�at �l�ent �a� be t�ansfe��e� to t�e 
�����ase� onl� ��on ent�� of an o��e� so a�t�o����n� b� a �o��t 
�a��n� ����s���t�onǤ T�e selle� �a� ��s�lose to t�e �o��t in 
camera �nfo��at�on �elat�n� to t�e �e��esentat�on onl� to t�e 
e�tent ne�essa�� to obta�n an o��e� a�t�o����n� t�e t�ansfe� of 
a f�leǤ  ��le ͳǤͳ͹ȋ�ȌǤ   

 
ͷǤ T�e fees ��a��e� �l�ents �a� not be �n��ease� b� �eason of t�e 

saleǤ ��le ͳǤͳ͹ȋeȌǤ 
 

Page 270 of 424



 

3 
 
5002/9003/8936859v2 2019 Gentry Locke Seminar 

͸Ǥ �f not��n� �s �ea�� f�o� t�e �l�ent ��t��n ͻͲ �a�s of ���tten 
not��eǡ t�e �l�entǯs �ef�sal to �onsent to t�e sale �s ��es��e�Ǥ 
Co��ent ȏ͹Ȑ to ��le ͳǤͳ͹Ǥ 
 

͹Ǥ ��le ͳǤͳ͹ a��l�es to t�e sale of a la� ��a�t��e b� a �e�sonal 
�e��esentat��e of a �e�ease�ǡ ��sable�ǡ o� ��sa��ea�e� la��e�Ǥ 
Co��ent ȏͳ͵Ȑ to ��le ͳǤͳ͹Ǥ 

 
ͺǤ �ote t�at a���ss�on to o� �et��e�ent f�o� a la� �a�tne�s��� o� 

��ofess�onal asso��at�onǡ �et��e�ent �lans an� s���la� 
a��an�e�entsǡ an� a sale of tan��ble assets of a la� ��a�t��eǡ �o 
not �onst�t�te a sale o� �����ase �o�e�ne� b� ��le ͳǤͳ͹Ǥ 
Co��ent ȏͳͶȐ to ��le ͳǤͳ͹Ǥ 

 
��Ǥ ABA Formal Op. 92-369 ��o���es t�at a la��e�ǯs ��t� of �o��etent 

�e��esentat�on �n�l��es a��an��n� to safe��a�� �l�entsǯ �nte�ests �n t�e 
e�ent of t�e la��e�ǯs �eat�ǡ ��sab�l�t�ǡ ���a���entǡ o� �n�a�a��t�Ǥ 

 
���Ǥ Comment [5] to Rule 1.3 of t�e ���C ��o���es t�at ǲa la��e� s�o�l� 

�lan fo� �l�ent ��ote�t�on �n t�e e�ent of t�e la��e�ǯs �eat�ǡ ��sab�l�t�ǡ 
���a���entǡ o� �n�a�a��t�Ǥ  T�e �lan s�o�l� be �n ���t�n� an� s�o�l� 
�es��nate a �es�ons�ble atto�ne� �a�able of �a��n�ǡ an� ��o �as 
a��ee� to �a�eǡ a��an�e�ents fo� t�e ��ote�t�on of �l�ent �nte�ests �n 
t�e e�ent of t�e la��e�ǯs �eat�ǡ ���a���entǡ o� �n�a�a��t�ǳ 
ȋ�tta���ent ʹȌǤ   

 
��Ǥ Rule 1.6(b)(4) of t�e ���C ��o���es t�at ǲto t�e e�tent a la��e� 

�easonabl� bel�e�es ne�essa��ǡ t�e la��e� �a� �e�ealǥ s��� 
�nfo��at�on �easonabl� ne�essa�� to ��ote�t a �l�entǯs �nte�ests �n t�e 
e�ent of t�e �e��esent�n� la��e�ǯs �eat�ǡ ��sab�l�t�ǡ �n�a�a��t�ǡ o� 
�n�o��eten�eǳ ȋ�tta���ent ͵ȌǤ   
 

II. File Management 
 

aǤ �stabl�s� a ���tten f�le �etent�on an� �est���t�on �ol���Ǥ  
 

�Ǥ T�e �ol��� s�o�l� a���ess ��ffe�ent fo��s of f�le �etent�on ȋeǤ�Ǥ �a�e� 
an� ele�t�on��Ȍ an� �o��l� ��t� et���s ��lesǤ 
 

��Ǥ Co���n��ate t�e �ol��� to �o�� �l�ents �n �o�� en�a�e�ent lette� an� 
�los�n� lette�Ǥ 

 
���Ǥ ��on te���nat�on of �e��esentat�onǡ �e��e� a �l�entǯs f�le to �ete���ne 

t�e �etent�on �e��o� t�at a��l�es base� on t�e ���tten �ol���ǡ an� 
ens��e t�at all o����nal �o���ents an� an� �o��es of �o���ents 
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�e��este� b� t�e �l�ent a�e �et��ne� to t�e �l�ent ��t��n a �easonable 
t��eǤ  

 
bǤ �t���s ��les 

 
�Ǥ Rule 1.15(c)(4) �e����es t�at �l�ent t��st a��o�nt �e�o��s be 

ǲ��ese��e� at least f��e �alen�a� �ea�s afte� te���nat�on of t�e 
�e��esentat�on o� f�����a�� �es�ons�b�l�t�Ǥǳ ȋ�tta���ent ͶȌ  
 

��Ǥ Rule 1.16(d) �e����es t�at ��on te���nat�on of �e��esentat�onǡ a 
la��e� s�o�l� ta�e ste�s to t�e e�tent �easonabl� ��a�t��able to ��ote�t 
a �l�entǯs �nte�estsǡ s��� as �an�l�n� �e�o��s �ons�stent ��t� ��le 
ͳǤͳ͸ȋeȌǤ ȋ�tta���ent ͷȌ 

 
���Ǥ Rule 1.16(e) ��o���es t�at ��on te���nat�on of �e��esentat�onǡ all 

o����nalǡ �l�entǦf��n�s�e� �o���ents an� an� o����nals of le�al 
�nst���ents o� off���al �o���ents �n t�e la��e�ǯs �ossess�on ȋeǤ�Ǥ ��llsǡ 
�o��o�ate ��n�tesȌ s�o�l� be �et��ne� ��t��n a �easonable t��e to t�e 
�l�ent o� t�e �l�entǯs ne� �o�nsel ��on �e��estǤ  	��t�e�ǡ ��on 
te���nat�onǡ a �l�entǡ ��on �e��estǡ ��st be ��o���e� ��t� �o��es of 
�e�ta�n �o���ents �elate� to ��s o� �e� �atte� ȋ�ǤeǤ t�ans����tsǡ 
�lea��n�sǡ ��s�o�e�� �es�onsesȌ ��t��n a �easonable t��e ȋ�ee 
�tta���ent ͷ fo� f�ll te�tȌǤ 

 
��Ǥ LEO 1305: � la��e� �oes not �a�e a �ene�al ��t� to ��ese��e 

�n�ef�n�tel� all �lose� o� �et��e� f�lesǤ  � la��e� s�o�l� s��een all �lose� 
f�les �n o��e� to as�e�ta�n ��et�e� t�e� �onta�n o����nal �o���ents o� 
ot�e� ��o�e�t� of t�e �l�entǡ �n ����� �ase t�e �l�ent s�o�l� be not�f�e� 
of t�e e��sten�e of t�ose �ate��als an� ���en t�e o��o�t�n�t� to �la�� 
t�e�Ǥ  � la��e� s�o�l� �se �a�e not to �est�o� o� ��s�a�� �ate��als o� 
�nfo��at�on t�at t�e la��e� �no�s o� s�o�l� �no� �a� st�ll be 
ne�essa�� o� �sef�l �n t�e �l�entǯs �atte� fo� ����� t�e stat�te of 
l���tat�ons �e��o� �as not e����e� o� ����� �a� not be �ea��l� 
a�a�lable to t�e �l�ent t��o��� anot�e� so���eǤ  ����la�l�ǡ a la��e� 
s�o�l� be �o�n��ant of t�e nee� to ��ese��e �ate��als ����� �elate to 
t�e nat��e an� �al�e of ��s o� �e� le�al se����es �n t�e e�ent of an� 
a�t�on ta�en b� t�e �l�ent a�a�nst t�e la��e�Ǥ  T�e la��e� �a� at t�e 
a���o���ate t��e ��s�ose of t�e �e�a�n�n� f�les �n s��� a �anne� as to 
best ��ote�t t�e �onf��ent�al�t� of t�e �ontents ȋ�tta���ent ͸ȌǤ 

 
�Ǥ ABA Informal Opinion 1384: �n �ete���n�n� t�e len�t� of t��e fo� 

�etent�on o� ��s�os�t�on of a f�leǡ a la��e� s�o�l� e�e���se ��s��et�onǤ  
T�e nat��e an� �ontents of so�e f�les �a� �n���ate a nee� fo� lon�e� 
�etent�on t�an �o t�e nat��e an� �ontents of ot�e� f�lesǡ base� on t�e�� 
ob��o�s �ele�an�e an� �ate��al�t� to �atte�s t�at �an be e��e�te� to 
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a��seǤ  � la��e� s�o�l� ��ese��e fo� an e�ten�e� t��e an �n�e� o� 
��ent�f��at�on of t�e f�les t�at t�e la��e� �as �est�o�e� o� ��s�ose� ofǤ 

 
III. Office Operations 

 
aǤ �stabl�s� a �lan to ass��e s�ff���ent �as� to �ont�n�e off��e o�e�at�onsǤ 

 
�Ǥ Cons��e� �eta�n�n� f�n�s �n �o�� la� ��a�t��e ban� a��o�nt to �o�e� 

�osts �n t�e e�ent of a t�ans�t�onǤ  ��fe �ns��an�e an� ��sab�l�t� 
�ns��an�e �an also ��o���e f�n�sǤ 
 

��Ǥ �es��nate an a�t�o���e� s��nato�� to a��ess �o�� la� ��a�t��e ban� 
a��o�nt �n t�e e�ent of �o�� �eat�ǡ ��sab�l�t�ǡ ���a���ent o� �n�a�a��t�Ǥ  
�ns��e t�at t�e a�t�o���e� s��nato�� �s �nfo��e� of �o�� off��e 
o�e�at�onsǡ a��l��able et���s ��lesǡ an� �ont�n�en�� �lanǤ  

 
bǤ �ff��e ��o�e���es 

 
�Ǥ ���o� to sell�n� o� t�ans�t�on�n� a ��a�t��eǡ �ons��e� �e�elo��n� a 

�an�al t�at o�tl�nes bas�� off��e ��o�e���es ȋ�ǤeǤ f�le �etent�on an� 
�est���t�onǡ fees an� b�ll�n�ǡ �a��et�n�ȌǤ  

 
IV. Written Agreement with a Responsible Attorney to Protect Client Interests 

 
aǤ ���s�ant to Co��ent ȏͷȐ of ��le ͳǤ͵ǡ a la��e� �as an et���al �es�ons�b�l�t� to 

�lan fo� �l�ent ��ote�t�on �n t�e e�ent of ��s o� �e� �eat�ǡ ��sab�l�t�ǡ 
���a���entǡ o� �n�a�a��t�Ǥ �f t�e la��e� �s a solo ��a�t�t�one�ǡ �e o� s�e s�o�l� 
�ons��e� ente��n� �nto a ���tten a��ee�ent ��t� an atto�ne� ȋt�e ǲ�es�ons�ble 
�tto�ne�ǳȌ ��o �an ass��e �es�ons�b�l�t� fo� �los�n� ��s o� �e� la� ��a�t��e 
an� a��an��n� fo� t�e ��ote�t�on of �l�ent f�lesǤ   
 

bǤ �lt�o��� a la��e� �ene�all� �as a ��t� to �a�nta�n �onf��ent�al�t� of �l�ent 
�nfo��at�onǡ ��le ͳǤ͸ȋbȌȋͶȌ �e���ts t�e la��e� to ��s�lose s��� �nfo��at�on to 
t�e �es�ons�ble �tto�ne� as �s �easonabl� ne�essa�� to ��ote�t �l�ent �nte�ests 
�n t�e e�ent of ��s o� �e� �eat�ǡ ��sab�l�t�ǡ ���a���entǡ o� �n�a�a��t�Ǥ   

 
�Ǥ T�e ���tten a��ee�ent s�o�l� a�t�o���e t�e �es�ons�ble �tto�ne� to �onta�t 

�l�ents fo� �nst���t�ons on t�ansfe���n� f�lesǡ obta�n e�tens�ons of t��e �n 
l�t��at�on �f nee�e�ǡ an� ta�e a���o���ate a�t�ons to �lose �o�� la� ��a�t��e �n 
a��o��an�e ��t� et���s ��lesǤ 

 
�Ǥ �f t�e �es�ons�ble �tto�ne� also �e��esents �o� �n an atto�ne� �a�a��t�ǡ t�e 

�es�ons�ble �tto�ne� �a� be ��o��b�te� f�o� �e��esent�n� �o�� �l�entsǡ as �e 
o� s�e �o�l� �a�e f�����a�� obl��at�ons to �o�Ǥ   
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eǤ Cons��e� ��et�e� �o� �o�l� l��e fo� an a�t�o���e� s��nato�� to a��ess �o�� 
�l�ent t��st a��o�nt �n t�e e�ent of �o�� ��sab�l�t� o� �eat�Ǥ  �f �o� �o not 
�es��nate an a�t�o���e� s��nato��ǡ �l�ent �one� ��ll �e�a�n �n t�e t��st 
a��o�nt �nt�l a �o��t o��e�s a��essǤ  �o� �a� �ant to �ons��e� so�eone ot�e� 
t�an t�e �es�ons�ble �tto�ne�ǡ as t��s ��o���es fo� ��e��s an� balan�esǤ  �a�e 
s��e t�e �e�son �s a t��ste� �n������alǡ as �o� �e�a�n �es�ons�ble fo� an� 
��sa���o���ate� f�n�sǤ   

 
fǤ �e��la�l� �e��e� an� ���ate t�e ���tten a��ee�ent ��t� t�e �es�ons�ble 

�tto�ne� ȋan�Ȁo� a��ee�ent ��t� �o�� a�t�o���e� s��nato��Ȍǡ as 
������stan�es ��an�eǤ  

 
V. Estate Planning Considerations  

 
aǤ �o �o�� �ollea��es an� fa��l� a fa�o�ǡ an� �a�e a �ellǦo��an��e� estate �lan 

�n �la�e t�at a���esses ��ote�t�on of �l�ents f�les an� t�e f�t��e of �o�� la� 
��a�t��eǤ 
 

�Ǥ �ast ��ll an� Testa�ent 
 

ͳǤ �f �o� �a�e a �e�o�able T��st �n �la�eǡ t�e ��ll �o�l� ��o���e 
t�at t�e balan�e of �o�� estate �o�� o�e� �nto t�e �e�o�able 
T��stǤ  �lt�o��� t�e ��ll �s ��bl�� �e�o��ǡ t�e balan�e of t�e 
estate �o�l� be ��st��b�te� ���s�ant to t�e te��s of t�e 
�e�o�able T��stǡ ����� �s not ��bl�� �e�o��Ǥ 
 

ʹǤ ��ent�f� an ��e��to� to �a��� o�t a���n�st�at��e �eta�ls of 
��obate ȋ�f �o�� estate �s s�b�e�t to ��obateȌǡ s��� as �a��ent 
of ��e��to�sǡ f�l�n� fe�e�al an� state ta� �et��nsǡ �a�t�al�n� of 
assets of t�e estate an� �a��n� a ��s�os�t�on of ��o�e�t�Ǥ   

 
��Ǥ �e�o�able T��st 

 
ͳǤ � �e�o�able T��st offe�s s��n�f��ant fle��b�l�t�Ǥ 

 
ʹǤ �o� �an �es��nate a la��e� o� s�e��al t��stee ȋ�ǤeǤ �o�� la� f��� 

o� a �ollea��eȌ to s�e��f��all� a���ess t�e �los��e o� t�ans�t�on 
of �o�� la� ��a�t��eǤ  �f �o� �a�e al�ea�� ente�e� �nto a se�a�ate 
a��ee�ent ��t� a �es�ons�ble �tto�ne� to �lose �o�� ��a�t��eǡ 
note t��s �n �o�� T��st �o���ent an� a�t�o���e �o�� �e�sonal 
�e��esentat��e to �a��� o�t t�e te��s of t�e a��ee�entǤ 
 

͵Ǥ �f �o� o�n an �nte�est �n a la� f���ǡ �a�e s��e ��o��s�ons t�e  
��e�at�n� ���ee�ent o� �a�tne�s��� ���ee�ent �oo���nate 
��t� �o�� estate �lanǤ   
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ͶǤ �t�e� ��a�t��al �ons��e�at�onsǣ 

 
aǤ �n�o�e ta� a��anta�esǤ 

 
bǤ �ss��es t�at �o�� assets �o ��e�e �o� �ant t�e� to �o 

an� �o� �o� �ant t�e� to �oǤ 
 

�Ǥ �llo�s �o�� ���l� to �ont�n�e to a�t as Ǯ�a�entǯ �e�a���n� 
�ont�ol of assetsǤ 

 
�Ǥ C��l��en �an ���e�t t�e f�n�s �nto lo�e� le�el t��sts fo� 

t�e�� ���l��enǤ 
 

eǤ �alf of all �a���a�es en� �n ���o��eǤ 
 

fǤ �f ��e�at��e �eat�ǡ s������n� s�o�se �s�all� �e�a���esǤ 
 

���Ǥ ���able �o�e� of �tto�ne� 
 

ͳǤ T��s �o���ent s�e��f��all� a�t�o���es a na�e� �n������al to 
�a��� o�t �o�� le�al affa��s �n t�e e�ent t�at �o� s�o�l� be�o�e 
�entall� o� ���s��all� �n�a�able of �an�l�n� �o�� o�n affa��sǤ  � 
ǲ���ableǳ �o�e� of �tto�ne� s�����es �o�� �n�a�a��t�Ǥ   
 

ʹǤ �lt�o��� ���be�so�eǡ a �o�e� of �tto�ne� �s ��eat to �a�e �n 
�la�e �f t�e nee� a��sesǤ 

 
͵Ǥ Cons��e� an es��o� a��an�e�entǣ  

 
aǤ �s�all� an atto�ne�Ǧ�nǦfa�t ���e��atel� �ossesses t�e 

a�t�o��t� set fo�t� �n t�e �o�e� of �tto�ne� �o���entǤ 
 

bǤ �n o��e� to ass��e t�at t�e atto�ne�Ǧ�nǦfa�t �oes not a�t 
befo�e nee�e�ǡ �o� �an �e��est t�at a t��ste� �n������al 
ȋ�ǤeǤ �o�� atto�ne� o� a la� f���Ȍ �ol� t�e �o�e� of 
�tto�ne�ǡ an� on�e �e�ta�n ������stan�es a�e �etǡ 
�el��e� t�e o����nal �o���ent to t�e atto�ne�Ǧ�nǦfa�tǤ 

 
��Ǥ ���able �e���al �o�e� of �tto�ne�   

 
ͳǤ T��s �o���ent s�e��f��all� a�t�o���es a na�e� �n������alȋsȌ to 

�nte�a�t ��t� �o�� �e���al ��o���e�s �n t�e e�ent t�at �o� a�e 
�nable to �o���n��ate ��t� s��� �e���al ��o���e�sǤ  ��o��s t�e 

Page 275 of 424



 

8 
 
5002/9003/8936859v2 2019 Gentry Locke Seminar 

�ss�es t�at �an o���� �n�e� �����n�aǯs �ealt� Ca�e �e��s�ons ��tǤ 
����l� sa� ��at �o� �ant an� ��o �o� �ant to ���le�ent �tǤ  
 

ʹǤ �stabl�s� a �lea� �as�a�e of a�t�o���e� a�ents so t�at t�e 
�ealt��a�e ��o���e�s �o not �a�e to �a�e a �ete���nat�on 
�n�e� t�e stat�to�� �efa�lt ��o��s�onsǤ 
 

�Ǥ ���an�e �e���al ���e�t��e 
 

ͳǤ T�e �ealt� Ca�e �e��s�ons ��t of �����n�a a�t�o���es �o� to 
fo��all� state �o�� �es��es �e�a���n� t�e ��o����n�ǡ 
��t��ol��n�ǡ o� ��t���a�al of l�feǦ��olon��n� ��o�e���es �n t�e 
e�ent of a te���nal �e���al �on��t�onǤ    
 

ʹǤ �o� �a� also a��o�nt an a�ent to �a�e �ealt� �a�e �e��s�ons fo� 
�o� �n�e� s�e��f�e� ������stan�es �f �o� a�e �ete���ne� to be 
�n�a�able of �a��n� an �nfo��e� �e��s�onǤ  �o� �an ���e�t �o�� 
a�ent to follo� �o�� �es��es an� ��efe�en�es as state� �n t�e 
���an�e �e���al ���e�t��e o� as ot�e���se �no�n to �o�� a�entǤ 

 
͵Ǥ �o� �a�e t�e �e��s�ons an� �o�� a�ent s���l� ���le�ents 

t�e�Ǥ 
 

��Ǥ � �ote �bo�t ����tal �ssets 
 

ͳǤ ��t� t�e ��se of so��al �e��aǡ onl�ne a��e�t�s�n�ǡ an� ele�t�on�� 
�ata sto�a�e �t �s ���o�tant to �ons��e� ����tal assets �n t�e 
t�ans�t�on of �o�� ��a�t��eǤ 
 

ʹǤ Cons��e� �n�l���n� ��o��s�ons �n �o�� estate �o���ents t�at 
enables �o�� �e�sonal �e��esentat��e o� t��stee to a��ess an� 
�ont�ol ����tal assetsǡ obta�n �ass�o��s an� ot�e� ele�t�on�� 
��e�ent�alsǡ an� �a�e ����ts an� a�t�o��t� ��ante� �n�e� t�e 
�����n�a �n�fo�� 	�����a�� ���ess to ����tal �ssets ��t ȋ�aǤ Co�e 
Ț ͸ͶǤʹǦͳͳ͸ et se�ǤȌǤ 

 
͵Ǥ �o� �an also enable �o�� �es�ons�ble �tto�ne� o� an atto�ne�Ǧ

�nǦfa�t �n�e� �o�� �o�e� of �tto�ne� to a��essǡ �se an� �ont�ol 
����tal �e���es an� ����tal assets �elate� to �o�� la� ��a�t��eǤ  

 
VI. Insurance Considerations 

 
aǤ ��ab�l�t� ��b�ella �ol��� Ȃ ��� t�e �e�� notǫ 
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�Ǥ �n ��b�ella �ol��� ��o���es an a��e� la�e� of l�ab�l�t� �ns��an�e t�at 
e�ten�s be�on� t�e l���ts on a �o�e o� a�to�ob�le �ol���Ǥ  �t ��o���es 
a���t�onal ��ote�t�on �n s�t�at�ons �n�ol��n� �e�sonal �n����ǡ bo��l� 
�n����ǡ o� ��o�e�t� �a�a�eǤ 

 
bǤ �n�e�Ǧ�ns��e�Ȁ�n�ns��e� �oto��st Co�e�a�e Ȃ �bsol�tel� a ��st as �a�t of 

�o�� ��b�ella l�ab�l�t� �ol���Ǥ 
 

�Ǥ T��s fo�� of �o�e�a�e �el�s to �a� fo� �a�a�e �a�se� b� an �n�ns��e� 
o� �n�e�Ǧ�ns��e� ����e�Ǥ   
 

��Ǥ �bta�n as ���� as �oss�bleǤ  	o� e�a��leǡ so�e �o��an�es ��ll ��o���e 
̈́ͳ ��ll�on l�ab�l�t� l���ts on �e�sonal a�to �ol���esǡ ����� ��ll 
a�to�at��all� ��o���e ̈́ͳ ��ll�on l���ts on t�e �n�ns��e� an� 
�n�e��ns��e� �o�e�a�e as �ellǤ   

 
���Ǥ �oo� fo� ��b�ella �ol���es t�at allo� �o� to �at�� �n�ns��e� l�ab�l�t� 

�o�e�a�e ��t� t�e l�ab�l�t� �o�e�a�e ȋ�ǤeǤǡ ̈́ ͷ��l l�ab�l�t� �o�e�a�eȀ̈́ͷ ��l 
�n�ns��e� an� �n�e��ns��e� �o�e�a�eȌǤ 

 
VII.  Final Arrangements -  �f �o� �o e�e��t��n� elseǡ �o� �a� as �ell �o t��s tooǨ 

 
ATTACHMENTS 

 
ͳǤ ��le ͳǤͳ͹ of t�e �����n�a ��les of ��ofess�onal Con���tǤ 
 
ʹǤ ��le ͳǤ͵ of t�e �����n�a ��les of ��ofess�onal Con���tǤ 
 
͵Ǥ ��le ͳǤ͸ of t�e �����n�a ��les of ��ofess�onal Con���tǤ  
 
ͶǤ  ��le ͳǤͳͷ of t�e �����n�a ��les of ��ofess�onal Con���tǤ 
 
ͷǤ ��le ͳǤͳ͸ of t�e �����n�a ��les of ��ofess�onal Con���tǤ 
 
͸Ǥ ��� ͳ͵Ͳͷ ȋͳͻͺͻȌǤ 
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Rule 1.17 

Sale Of Law Practice 

A lawyer or a law firm may sell or purchase a law practice, partially or in its entirety, 
including good will, if the following conditions are satisfied: 

• (a) The seller ceases to engage in the private practice of law, or in the area of practice that 
has been sold, in the geographic area in which the practice has been conducted, except the 
lawyer may practice law while on staff of a public agency or legal services entity which 
provides legal services to the poor, or as in-house counsel to a business. 

• (b)The entire practice, or the entire area of practice, is sold to one or more lawyers or law 
firms; 

• (c) Actual written notice is given by the seller to each of the seller's clients (as defined by 
the terms of the proposed sale) regarding: 

o (1) the proposed sale and the identity of the purchaser; 
o (2) any proposed change in the terms of the future representation including the fee 

arrangement; 
o (3) the client's right to consent or to refuse to consent to the transfer of the client's 

matter, and that said right must be exercised within ninety (90) days of receipt of the 
notice; 

o (4) the client's right to retain other counsel and/or take possession of the file; and 
o (5) the fact that the client's refusal to consent to the transfer of the client's matter will 

be presumed if the client does not take any action or does not otherwise consent within 
ninety (90) days of receipt of the notice. 

(d) If a client involved in a pending matter cannot be given notice, the representation of 
that client may be transferred to the purchaser only upon entry of an order so authorizing 
by a court having jurisdiction. The seller may disclose to the court in camera information 
relating to the representation only to the extent necessary to obtain an order authorizing 
the transfer of a file. 

• (e) The fees charged clients shall not be increased by reason of the sale. 

Comment 

[1] The practice of law is a profession, not merely a business. Clients are not commodities that can 
be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases to 
practice and another lawyer or firm takes over the representation, the selling lawyer or firm may 
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obtain compensation for the reasonable value of the practice as may withdrawing partners of law 
firms. See Rules 5.4 and 5.6. 

Termination of Practice by Seller 

[2] The fact that a number of the seller's clients decide not to be represented by the purchaser but 
take their matters elsewhere does not result in a violation. Neither does the seller's return to private 
practice after the sale as a result of an unanticipated change in circumstances result in a violation. 
For example, a lawyer who has sold the practice to accept an appointment to judicial office does 
not violate the requirement that the sale be attendant to cessation of practice if the lawyer later 
resumes private practice upon leaving the office. 

[3] Comment [3] to ABA Model Rule 1.17 substantially appears in paragraph (a) of this Rule. 

[4] The Rule permits a sale of an entire practice attendant upon retirement from the private practice 
of law within the jurisdiction. 

[5] This Rule also permits a lawyer or law firm to sell an area of practice. If an area of practice is 
sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any 
matters in the area of practice that has been sold, either as counselor co-counselor by assuming 
joint responsibility for a matter in connection with the division of a fee with another lawyer as 
would otherwise be permitted by Rule 1.5(e). For example, a lawyer with a substantial number of 
estate planning matters and a substantial number of probate administration cases may sell the estate 
planning portion of the practice but remain in the practice of law by concentrating on probate 
administration; however, that practitioner may not thereafter accept any estate planning matters. 
Although a lawyer who leaves a jurisdiction or geographical area typically would sell the entire 
practice, this Rule permits the lawyer to limit the sale to one or more areas of the practice, thereby 
preserving the lawyer's right to continue practice in the areas of the practice that were not sold. 

Sale of Entire Practice or Entire Area of Practice 

[6] The Rule requires that the seller's entire practice, or an entire area of practice, be sold. The 
prohibition against sale of less than an entire practice area protects those clients whose matters are 
less lucrative and who might find it difficult to secure other counsel if a sale could be limited to 
substantial fee-generating matters. The purchasers are required to undertake all client matters in 
the practice or practice area, subject to client consent. This requirement is satisfied, however, even 
if a purchaser is unable to undertake a particular client matter because of a conflict of interest. 

Client Confidences, Consent and Notice 

[7] Negotiations between seller and prospective purchaser prior to disclosure of information 
relating to a specific representation of an identifiable client no more violate the confidentiality 
provisions of Rule 1.6 than do preliminary discussions concerning the possible association of any 
lawyer or mergers between firms, with respect to which client consent is not required. Providing 
the purchaser access to client-specific information relating to the representation and to the file, 
however, requires client consent. The Rule provides that before such information can be disclosed 
by the seller to the purchaser the client must be given actual written notice of the contemplated 
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sale, including the identity of the purchaser and any proposed change in the terms of future 
representation, and must be told that the decision to consent or to make other arrangements must 
be made within 90 days. If nothing is heard from the client within that time, the client's refusal to 
consent to the sale is presumed. 

[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice because some 
clients cannot be given actual notice of the proposed purchase. Since these clients cannot 
themselves consent to the purchase or direct any other disposition of their files, the Rule requires 
an order from a court having jurisdiction authorizing their transfer or other disposition. The Court 
can be expected to determine whether reasonable efforts to locate the client have been exhausted, 
and whether the absent client's legitimate interest will be served by authorizing the transfer of the 
file so that the purchaser may continue the representation. Preservation of client confidences 
requires that the petition for a court order be considered in camera. 

[9] All the elements of client autonomy, including the client's absolute right to discharge a lawyer 
and transfer the representation to another, survive the sale of the practice. 

Fee Arrangements Between Client and Purchaser 

[10] The sale may not be financed by increases in fees charged the clients of the practice. Existing 
agreements between the seller and the client as to fees and the scope of work must be honored by 
the purchaser, unless the client consents after consultation. 

Other Applicable Ethical Standards 
[11] Lawyers participating in the sale of a law practice are subject to the ethical standards 
applicable to involving another lawyer in the representation of a client. These include, for example, 
the seller's obligation to assure that the purchaser is qualified to assume the practice and the 
purchaser's obligation to undertake the representation competently (see Rule 1.1); the obligation 
to avoid disqualifying conflicts, and to secure client consent after consultation for those conflicts 
which can be agreed to (see Rule 1.7); and the obligation to protect information relating to the 
representation (see Rules 1.6 and 1.9). 
[12] If approval of the substitution of the purchasing attorney for the selling attorney is required 
by the rules of any tribunal in which a matter is pending, such approval must be obtained before 
the matter can be concluded in the sale (see Rule 1.16). 

Applicability of the Rule 

[13] This Rule applies to the sale of a law practice by representatives of a deceased, disabled or 
disappeared lawyer. Thus, the seller may be represented by a nonlawyer representative not subject 
to these Rules. Since, however, no lawyer may participate in a sale of a law practice which does 
not conform to the requirements of this Rule, the representatives of the seller as well as the 
purchasing lawyer shall see to it that they are met. 

[14] Admission to or retirement from a law partnership or professional association, retirement 
plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a 
sale or purchase governed by this Rule. 

Page 280 of 424



[15] This Rule does not apply to the transfers of legal representation between lawyers when such 
transfers are unrelated to the sale of a practice. 

Virginia Code Comparison 

Ethical Consideration 4-6 states that a lawyer should not attempt to sell a law practice as a going 
business because, among other things, to do so would involve the disclosure of confidences and 
secrets. 

Committee Commentary 

The Committee was persuaded to eliminate the prohibition of the sale of a law practice currently 
set forth in Ethical Consideration 4-6 by several arguments, the first being that sole practitioners 
and their clients are often unreasonably discriminated against when the attorney's practice is 
terminated. When lawyers who are members of firms retire, the transition for the client is usually 
smooth because another attorney of the firm normally takes over the matter. Such a transition is 
usually more difficult for the clients of a sole practitioner, who must employ another attorney or 
firm. 

Another persuasive argument is that some attorneys leaving practice, firm members and sole 
practitioners alike, indirectly "sell" their practices, including its good will, by utilizing various 
arrangements. For example, firm members sometimes receive payments from their firm pursuant 
to retirement agreements that have the effect of rewarding the lawyer for the value of his/her 
practice. Sole practitioners contemplating leaving the practice of law may sell their tangible assets 
at an inflated price or bring in a partner prior to retirement, then allow the partner to take over the 
practice pursuant to a compensation agreement. Such arrangements do not always involve 
significant client participation or consent. 

In addition, an attorney's practice has value that is recognized in the law. Under Virginia divorce 
law, for example, a professional's practice, including its good will, may be subject to equitable 
distribution. (Russell v. Russell, 11 Va. App. 411, 399 S.E.2d 166 (1990)). Therefore, under the 
Virginia Code, an attorney in a divorce proceeding may be required to compensate his/her spouse 
for the value of the practice, yet be forbidden to sell it. 
The Committee recommended, after considering all of these factors, that adopting a carefully 
crafted rule allowing such sales without resort to these alternate methods would be preferable and 
would assure maximum protection of clients. This recommended Rule is based on the ABA Model 
Rule 1.17 with several significant changes, the chief ones relating to consent and fees. 

The amendments effective January 1, 2004, paragraph (a), added the exception; deleted 
Comment [3]. 

The amendments effective January 4, 2010, paragraph (a), inserted "or in the area of practice 
that has been sold" following the current word "law"; added present paragraph (b) and redesignated 
former paragraphs (b) through (d) as present paragraphs (c) through (e); added present Comments 
[4] through [6]. 
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Rule 1.3 

Diligence 

• (a) A lawyer shall act with reasonable diligence and promptness in representing a client. 

• (b) A lawyer shall not intentionally fail to carry out a contract of employment entered into 
with a client for professional services, but may withdraw as permitted under Rule 1.16. 

• (c) A lawyer shall not intentionally prejudice or damage a client during the course of the 
professional relationship, except as required or permitted under Rule 1.6 and Rule 3.3. 

Comment 

[ 1 ] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal 
inconvenience to the lawyer, and may take whatever lawful and ethical measures are required to 
vindicate a client's cause or endeavor. A lawyer should act with commitment and dedication to the 
interests of the client and with zeal in advocacy upon the client's behalf. However, a lawyer is not 
bound to press for every advantage that might be realized for a client. A lawyer has professional 
discretion in determining the means by which a matter should be pursued. See Rule 1.2. A lawyer's 
work load should be controlled so that each matter can be handled adequately. 

[2] Additionally, lawyers have long recognized that a more collaborative, problem-solving 
approach is often preferable to an adversarial strategy in pursuing the client's needs and interests. 
Consequently, diligence includes not only an adversarial strategy but also the vigorous pursuit of 
the client's interest in reaching a solution that satisfies the interests of all parties. The client can be 
represented zealously in either setting. 

[3] Perhaps no professional shortcoming is more widely resented than procrastination. Aclient's 
interests often can be adversely affected by the passage of time or the change of conditions; in 
extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position 
may be destroyed. Even when the client's interests are not affected in substance, however, 
unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer's 
trustworthiness. 

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through 
to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific 
matter, the relationship terminates when the matter has been resolved. If a lawyer has served a 
client over a substantial period in a variety of matters, the client sometimes may assume that the 
lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. 
Doubt about whether aclient-lawyer relationship still exists should be clarified by the lawyer, 
preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the 
client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial 
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or administrative proceeding that produced a result adverse to the client but has not been 
specifically instructed concerning pursuit of an appeal, the lawyer should advise the client of the 
possibility of appeal before relinquishing responsibility for the matter. 

[5] A lawyer should plan for client protection in the event of the lawyer's death, disability, 
impairment, or incapacity. The plan should be in writing and should designate a responsible 
attorney capable of making, and who has agreed to make, arrangements for the protection of client 
interests in the event of the lawyer's death, impairment, or incapacity. 

Virginia Code Comparison 

With regard to paragraph (a), DR 6-101(B) required that a lawyer "attend promptly to matters 
undertaken for a client until completed or until the lawyer has properly and completely withdrawn 
from representing the client." EC 6-4 stated that a lawyer should "give appropriate attention to his 
legal work." Canon 7 stated that "a lawyer should represent a client zealously within the bounds 
of the law." 

Paragraphs (b) and (c) adopt the language of DR 7-101(A)(2) and DR 7-101(A)(3) of the Virginia 
Code. 

Committee Commentary 

The Committee added DR 7-101(A)(2) and DR 7-101(A)(3) from the Virginia Code as paragraphs 
(b) and (c) of this Rule in order to make it a more complete statement about fulfilling one's 
obligations to a client. Additionally, the Committee added the second paragraph to the Comment 
as a reminder to lawyers that there is often an appropriate collaborative component to zealous 
advocacy. 
The amendments effective February 28, 2006, added Comment [5]. 
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Rule 1.6 

Confidentiality of Information 

(a) A lawyer shall not reveal information protected by the attorney-client privilege under 
applicable law or other information gained in the professional relationship that the client 
has requested beheld inviolate or the disclosure of which would be embarrassing or would 
be likely to be detrimental to the client unless the client consents after consultation, except 
for disclosures that are impliedly authorized in order to carry out the representation, and 
except as stated in paragraphs (b) and (c). 

• (b) To the extent a lawyer reasonably believes necessary, the lawyer may reveal: 

o (1) such information to comply with law or a court order; 

o (2) such information to establish a claim or defense on behalf of the lawyer in a 
controversy between the lawyer and the client, to establish a defense to a criminal charge 
or civil claim against the lawyer based upon conduct in which the client was involved, 
or to respond to allegations in any proceeding concerning the lawyer's representation of 
the client; 

o (3) such information which clearly establishes that the client has, in the course of the 
representation, perpetrated upon a third party a fraud related to the subject matter of 
the representation; 

o (4) such information reasonably necessary to protect a client's interests in the event of 
the representing lawyer's death, disability, incapacity or incompetence; 

o (5) such information sufficient to participate in a law office management assistance 
program approved by the Virginia State Bar or other similar private program; 

o (6) information to an outside agency necessary for statistical, bookkeeping, accounting, 
data processing, printing, or other similar office management purposes, provided the 
lawyer exercises due care in the selection of the agency, advises the agency that the 
information must be kept confidential and reasonably believes that the information will 
be kept confidential; 

o (7) such information to prevent reasonably certain death or substantial bodily harm. 

• (c) A lawyer shall promptly reveal: 

o (1) the intention of a client, as stated by the client, to commit a crime reasonably certain 
to result in death or substantial bodily harm to another or substantial injury to the 
financial interests or property of another and the information necessary to prevent the 
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crime, but before revealing such information, the attorney shall, where feasible, advise 
the client of the possible legal consequences of the action, urge the client not to commit 
the crime, and advise the client that the attorney must reveal the client's criminal 
intention unless thereupon abandoned. However, if the crime involves perjury by the 
client, the attorney shall take appropriate remedial measures as required by Rule 3.3; 
or 

o (2) information concerning the misconduct of another attorney to the appropriate 
professional authority under Rule 8.3. When the information necessary to report the 
misconduct is protected under this Rule, the attorney, after consultation, must obtain 
client consent. Consultation should include full disclosure of all reasonably foreseeable 
consequences of both disclosure and non-disclosure to the client. 

• (d) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized 
disclosure of, or unauthorized access to, information protected under this Rule. 
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Rule 1.15 

Safekeeping Property 

• (a)Depositing Funds. 

o (1) All funds received or held by a lawyer or law firm on behalf of a client or a third 
party, or held by a lawyer as a fiduciary, other than reimbursement of advances for costs 
and expenses shall be deposited in one or more identifiable trust accounts; all other 
property held on behalf of a client should be placed in a safe deposit box or other place 
of safekeeping as soon as practicable. 

(2) For lawyers or law firms located in Virginia, a lawyer trust account shall be 
maintained only at a financial institution approved by the Virginia State Bar, unless 
otherwise expressly directed in writing by the client for whom the funds are being held. 

(3) No funds belonging to the lawyer or law firm shall be deposited or maintained therein 
except as follows: 

(i) funds reasonably sufficient to pay service or other charges or fees imposed by the 
financial institution or to maintain a required minimum balance to avoid the 
imposition of service fees, provided the funds deposited are no more than necessary to 
do so; or 
(ii) funds in which two or more persons (one of whom may be the lawyer) claim an 
interest shall be held in the trust account until the dispute is resolved and there is an 
accounting and severance of their interests. Any portion finally determined to belong 
to the lawyer or law firm shall be withdrawn promptly from the trust account. 

• (b) Specific Duties. A lawyer shall: 

o (1) promptly notify a client of the receipt of the client's funds, securities, or other 
properties; 

o (2) identify and label securities and properties of a client, or those held by a lawyer as a 
fiduciary, promptly upon receipt; 

o (3) maintain complete records of all funds, securities, and other properties of a client 
coming into the possession of the lawyer and render appropriate accountings to the 
client regarding them; 

o (4) promptly pay or deliver to the client or another as requested by such person the 
funds, securities, or other properties in the possession of the lawyer that such person is 
entitled to receive; and 
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o (5) not disburse funds or use property of a client or of a third party with a valid lien or 
assignment without their consent or convert funds or property of a client or third party, 
except as directed by a tribunal. 

(c) Record-Keeping Requirements. A lawyer shall, at a minimum, maintain the following 
books and records demonstrating compliance with this Rule: 

o (1) Cash receipts and disbursements journals for each trust account, including entries 
for receipts, disbursements, and transfers, and also including, at a minimum: an 
identification of the client matter; the date of the transaction; the name of the payor or 
payee; and the manner in which trust funds were received, disbursed, or transferred 
from an account. 

o (2) A subsidiary ledger containing a separate entry for each client, other person, or entity 
from whom money has been received in trust. The ledger should clearly identify: 

■ (i) the client or matter, including the date of the transaction and the payor or payee 
and the means or methods by which trust funds were received, disbursed or 
transferred; and 

• (ii) any unexpended balance. 

o (3) In the case of funds or property held by a lawyer as a fiduciary, the required books 
and records shall include an annual summary of all receipts and disbursements and 
changes in assets comparable in detail to an accounting that would be required of a court 
supervised fiduciary in the same or similar capacity; including all source documents 
sufficient to substantiate the annual summary. 

o (4) All records subject to this Rule shall be preserved for at least five calendar years 
after termination of the representation or fiduciary responsibility. 

(d) Required Trust Accounting Procedures. In addition to the requirements set forth in 
Rule 1.15 (a) through (c), the following minimum trust accounting procedures are 
applicable to all trust accounts. 

(1) Insufficient Fund Reporting. All accounts are subject to the requirements governing 
insufficient fund check reporting as set forth in the Virginia State Bar Approved 
Financial Institution Agreement. 

o (2) Deposits. All trust funds received shall be deposited intact. Mixed trust and non-trust 
funds shall be deposited intact into the trust fund and the non-trust portion shall be 
withdrawn upon the clearing of the mixed fund deposit instrument. All such deposits 
should include a detailed deposit slip or record that sufficiently identifies each item. 

(3) Reconciliations. 
(i) At least quarterly a reconciliation shall be made that reflects the trust account 
balance for each client, person or other entity. 
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■ (ii) A monthly reconciliation shall be made of the cash balance that is derived from 
the cash receipts journal, cash disbursements journal, the trust account checkbook 
balance and the trust account bank statement balance. 

■ (iii) At least quarterly, a reconciliation shall be made that reconciles the cash balance 
from (d)(3)(ii) above and the subsidiary ledger balance from (d)(3)(i). 

■ (iv) Reconciliations must be approved by a lawyer in the law firm. 

(4) The purpose of all receipts and disbursements of trust funds reported in the trust 
journals and ledgers shall be fully explained and supported by adequate records. 
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Rule 1.16 

Declining Or Terminating Representation 

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where 
representation has commenced, shall withdraw from the representation of a client if: 

(1) the representation will result in violation of the Rules of Professional Conduct or 
other law; 

o (2) the lawyer's physical or mental condition materially impairs the lawyer's ability to 
represent the client; or 

o (3) the lawyer is discharged. 

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client 
if withdrawal can be accomplished without material adverse effect on the interests of the 
client, or if: 

o (1) the client persists in a course of action involving the lawyer's services that the lawyer 
reasonably believes is illegal or unjust; 

o (2) the client has used the lawyer's services to perpetrate a crime or fraud; 

o (3) a client insists upon pursuing an objective that the lawyer considers repugnant or 
imprudent; 

o (4) the client fails substantially to fulfill an obligation to the lawyer regarding the 
lawyer's services and has been given reasonable warning that the lawyer will withdraw 
unless the obligation is fulfilled; 

o (5) the representation will result in an unreasonable financial burden on the lawyer or 
has been rendered unreasonably difficult by the client; or 

o (6) other good cause for withdrawal exists. 

• (c) In any court proceeding, counsel of record shall not withdraw except by leave of court 
after compliance with notice requirements pursuant to applicable Rules of Court. In any 
other matter, a lawyer shall continue representation notwithstanding good cause for 
terminating the representation, when ordered to do so by a tribunal. 

• (d) Upon termination of representation, alawyer shall take steps to the extent reasonably 
practicable to protect a client's interests, such as giving reasonable notice to the client, 
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allowing time for employment of other counsel, refunding any advance payment of fee that 
has not been earned and handling records as indicated in paragraph (e). 

• (e) All original, client-furnished documents and any originals of legal instruments or 
official documents which are in the lawyer's possession (wills, corporate minutes, etc.) are 
the property of the client and, therefore, upon termination of the representation, those 
items shall be returned within a reasonable time to the client or the client's new counsel 
upon request, whether or not the client has paid the fees and costs owed the lawyer. If the 
lawyer wants to keep a copy of such original documents, the lawyer must incur the cost of 
duplication. Also upon termination, the client, upon request, must also be provided within 
a reasonable time copies of the following documents from the lawyer's file, whether or not 
the client has paid the fees and costs owed the lawyer: lawyer/client and lawyer/third-party 
communications; the lawyer's copies of client-furnished documents (unless the originals 
have been returned to the client pursuant to this paragraph); transcripts, pleadings and 
discovery responses; working and final drafts of legal instruments, official documents, 
investigative reports, legal memoranda, and other attorney work product documents 
prepared or collected for the client in the course of the representation; research materials; 
and bills previously submitted to the client. Although the lawyer may bill and seek to 
collect from the client the costs associated with making a copy of these materials, the 
lawyer may not use the client's refusal to pay for such materials as a basis to refuse the 
client's request. The lawyer, however, is not required under this Rule to provide the client 
copies of billing records and documents intended only for internal use, such as memoranda 
prepared by the lawyer discussing conflicts of interest, staffing considerations, or 
difficulties arising from the lawyer-client relationship. The lawyer has met his or her 
obligation under this paragraph by furnishing these items one time at client request upon 
termination; provision of multiple copies is not required. The lawyer has not met his or 
her obligation under this paragraph by the mere provision of copies of documents on an 
item-by-item basis during the course of the representation. 
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LEO 1305 

Confidentiality—Files/Property of a Client: Disposition of Clients' Closed Files. 
November 21, 1989 

You have advised that you have slightly over 700 closed files in storage, a majority of which 
concern cases where you were the court-appointed defense counsel in criminal matters which took 
place between April 1, 1981 and May 15, 1989. You indicate your concern with costs of rental of 
storage space and of sending notices or complete files to former clients. 

You have asked that the Committee consider first the length of time that clients' records need to 
be retained by an attorney who is no longer engaged in the private practice of law, and second, the 
propriety of disposal of files by shredding, incineration, or landfill burial. 

The appropriate and controlling disciplinary rules relative to your inquiry are DR:2-108(D) which 
enumerates actions which must be taken upon the termination of a lawyer's representation of a 
client and DR:4-101(B) which mandates that a lawyer shall not knowingly reveal a confidence or 
secret of his client. Under the former, the lawyer must take reasonable steps for the continued 
protection of a client's interests, including, among other tasks, delivering all papers and property 
to which the client is entitled. The lawyer is permitted to retain papers relating to the client to the 
extent permitted by applicable law. With regard to the lawyer's trust account information, DR:9-
103(A) instructs that such records (including reconciliations and supporting records) be preserved 
for at least five years following completion of the fiduciary obligation and accounting period. 
Further guidance as to a lawyer's responsibilities is available through EC:4-6 which instructs that 
a lawyer must continue to preserve a client's confidences and secrets even after the termination of 
his employment and also should provide, for example, for the personal papers of the client to be 
returned to him. 

The Committee has previously opined that the mere passage of time does not affect the ongoing 
requirement of an attorney to preserve the confidentiality of his client. (See LE Op. 812) 
Furthermore, the Committee has also opined that it is not proper, post-death, for an attorney's files 
to be turned over to an institution since the wishes of the client are still a dominant consideration. 
(See LE Op. 928) Finally, it has been the view of the Committee that the attorney's responsibility 
to preserve such confidentiality survives the death of the client. (See LE Op. 1207) 

In addressing the issue you have raised, the Committee assumes that no questions have been raised 
with respect to a lawyer's retaining lien which has arisen as a result of unpaid legal fees or with 
respect to ownership of the contents of the files you describe. Such questions, if applicable, would 
raise legal matters beyond the purview of this Committee. 

It is the opinion of the Committee that a lawyer does not have a general duty to preserve 
indefinitely all closed or retired files. Since neither the Code of Professional Responsibility nor 
any specific Virginia statute apparently sets forth specific rules addressing the retention of such 
files by private practitioners, the Committee, in applying DR:2-108(D) and DR:4-101, as described 
above, suggests the following guidelines as indicated in ABA Informal Opinion No. 1384. (See 
also Maine Ethics Opinion No. 74 (10/1/86), Nebraska Ethics Opinion No. 88-3 (undated), New 
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Mexico Ethics Opinion No. 1988-1 (undated), and New York City Bar Association Ethics Opinion 
No. 1986-4 (4/30/86)) 

Although not required, the Committee suggests the following procedures as cautionary guidelines. 
Since they are merely cautionary, failure to follow these procedures would not result in any ethical 
impropriety. The lawyer should screen all closed files in order to ascertain whether they contain 
original documents or other property of the client, in which case the client should be notified of 
the existence of those materials and given the opportunity to claim them. Having culled those 
materials from the closed files, the lawyer should use care not to destroy or discard materials or 
information that the lawyer knows or should know may still be necessary or useful in the client's 
matter for which the applicable statutory limitations period has not expired or which may not be 
readily available to the client through another source. Similarly, the lawyer should be cognizant of 
the need to preserve materials which relate to the nature and value of his legal services in the event 
of any action taken by the client against the lawyer. Having screened the files for the removal of 
any materials as indicated, the lawyer may at the appropriate time dispose of the remaining files 
in such a manner as to best protect the confidentiality of the contents. 

In determining the appropriate length of time for retention or disposition of the remaining materials 
in a given file, a lawyer should exercise discretion based upon the nature and contents of the file. 
As instructed in DR:9-103(A), however, all trust account and fiduciary records should be 
maintained for a period of five years following completion of the fiduciary obligation and 
accounting period. Finally, the Committee is of the opinion that the lawyer should preserve for an 
extended period of time an index of all files which have been destroyed. 

Committee Opinion November 21, 1989 
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�a�t�es ����n� t�e �o��se of a �o��e�sǯ �o��ensat�on �aseȄǲs�ft�n� fo� �ol�ǳ �f 
�o� ��llǤ  To �ont�n�e t�at analo��ǡ t�e�e a�e t��ee ȋ͵Ȍ n���ets t�at �e �ant to 
�a�e s��e �o� ta�e a�a� f�o� t��sǣ 
 
 
NUGGET 1 - ALWAYS LOOK FOR POTENTIAL THIRD PARTY CASES THROUGHOUT THE 
COURSE OF A WORKERS’ COMPENSATION CASE – NOT JUST  FROM THE ORIGINAL 
ACCIDENT. 

  
NUGGET 2 – ONCE YOU IDENTIFY A POTENTIAL THIRD PARTY CASE, ALWAYS 
CONSULT AN ATTORNEY WITH EXPERTISE IN THAT AREA OF THE LAW (e.g., 
PRODUCTS LIABILITY, PREMISES LIABILTY, MEDICAL MALPRACTICE). 
 

• AND IF YOU ARE A PERSONAL INJURY ATTORNEY WHO DOES NOT HANDLE 
WORKERS’ COMPENSATION MATTERS, ALWAYS CONSULT OR REFER THE 
WORKERS’ COMPENSATION CASE TO AN ATTORNEY WITH THAT EXPERTISE. 

 
NUGGET 3  - IF ANY WORKERS’ COMPENSATION BENEFITS HAVE BEEN PAID, OR A 
CLAIM HAS BEEN FILED, ALWAYS OBTAIN THE COMP CARRIER’S WRITTEN 
PERMISSION TO SETTLE THE THIRD PARTY CASE (AND ATTEMPT TO NEGOTIATE 
DOWN THE LIEN) BEFORE SETTLEMENT. 
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�Ǥ A Common Problem – How to maximize the financial recovery for your client 
who was seriously injured in a workplace accident. 

 
ͳȌ T�e �ost ���el� �la�es to be �n���e� ��e �t t�e �o���la�e an� �n �oto� �e���lesǤ 

 
aȌ T�e�e �e�e ͷͺǡͲͻͶ �a�o� �o���la�e �n����es �e�o�te� to t�e �����n�a �o��e�sǯ 

Co��ensat�on Co���ss�on �n ʹͲͳ͹ǡ �o��a�e� to ͸ͷǡ͵Ͳ͸ �e�o�te� �oto� 
�e���le ��as� �n����es ȋ�e� ���ǯs �ebs�teȌǤ     
 

ʹȌ ��e�alen�e of �o���la�e �n����es �n �����n�aǤ  
  
aȌ 	a��fa� Co�nt� an� �o�fol� a��o�nte� fo� o�e� ͷǡͲͲͲ �la��s ea�� �n ʹͲͳ͹Ǥ 

 
bȌ �����n�a �ea��ǡ C�esa�ea�eǡ an� �o��o�n Co�nt� ea�� a��o�nte� fo� o�e� 

ʹǡͲͲͲ �la��s �n ʹͲͳ͹Ǥ 
 

�Ȍ C�a�lottes��lleǡ fo� so�e �easonǡ a��o�nte� fo� ͳǡͲͲͲ �la��s alone Ȃ 
��s��o�o�t�onate to �ts �o��lat�on of ͶͺǡͲͲͲǡ an� �o�e t�an so�e ���� b���e� 
lo�al�t�es l��e �a��tonǡ �oano�e C�t�ǡ an� �lbe�a�le Co�nt�Ǥ   

�Ȍ �an� lo�al�t�es �a� fe�e� t�an ͳͲͲ �la��s fo� t�e �ea�ǡ �n�l���n� nea�b� 
�o�nt�es of �oteto��tǡ Ca��ollǡ 	lo��ǡ 
�lesǡ �en�� an� �o��b����eǤ 
 

͵Ȍ Ca�ses of �o���la�e �n����esǤ 
 

aȌ �t�a�ns o� e�e�t�onal �n����es a�e t�e �ost �o��on ȋʹ͵ΨȌǡ follo�e� �losel� b� 
fallsǡ sl��sǡ an� t��� �n����es ȋʹʹΨȌ an� be�n� st���� b� an ob�e�t ȋͳ͹ΨȌǤ 
 

bȌ ͳͳΨ of �o���la�e �n����es a�e ��e to �oto� �e���le ��as�esǤ 
 

ͶȌ �o��e�sǯ Co��ensat�on �ettle�ents ��o���e ����te� �e�o�e��Ǥ 
 
aȌ �n ʹͲͳ͹ǡ t�e�e �e�e ͷǡ͸ͻͻ a���o�e� settle�ents �n �����n�aǤ 

 
bȌ T�e total a���e�ate �al�e of t�e a���o�e� settle�ents �as ̈́ʹͻ͹ǡͳͷ͵ǡͺͷͳǤ 

 
�Ȍ T�e a�e�a�e settle�ent e��ale� ̈́ͷʹǡͳͶͳǤͶͲǤ 

 
�Ȍ �e�a�se t�e a�e�a�e settle�ent f����e �n�l��es a s�all f�a�t�on of ���Ǧs�� 

f����e an� se�en f����e settle�ents fo� �atast�o���� �n����esǡ t�e �e��an 
settle�ent a�o�nt �s fa� less t�an ̈́ͷͲǡͲͲͲǤ 
 

��Ȍ T�e �o��e�sǯ Co��ensat�on Co���ss�on ��st a���o�e all atto�ne�ǯs fees 
a�a��e� �n �o�� settle�entsǤ  T�e Co���ss�on o���na��l� ��ll not a�a�� 
an atto�ne�ǯs fee t�at �s �o�e t�an ʹͲΨ of t�e ��oss settle�ent a�o�ntǤ  �n 
settle�ents o�e� ̈́ͷͲͲǡͲͲͲǡ t�e Co���ss�on f�e��entl� �e���es t�e fee 
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a�a��e� belo� ʹͲΨǡ t�o��� t��s �e�en�s on t�e a�o�nt of �e�onst�able 
le�al �o�� �n�ol�e� �n a�����n� at a settle�entǤ  Seeǡ e.g.ǡ Smith v. Catron 
Companiesǡ ͸ͺ �Ǥ�ǤCǤ ʹͶͷ ȋͳͻͺͻȌǤ 

 
Source for 2017 statistics: Virginia Workers’ Compensation Commission 2017 Annual 
Report 

 
��Ǥ Proving a workers’ compensation claim: 
 

ͳȌ An injury by accident, Combs v. VEPCO, 525 S.E.2d 278, 281 (Va. 2000).  
 
aȌ �n �n���� b� a����ent o����s ȋ�Ȍ ��en t�e �n���� a��ea�s ǲs���enl� at a 

�a�t���la� t��e an� �la�eȏǡȐ an� ��on a �a�t���la� o��as�onǡǳ ȋ��Ȍ ��en �t �s 
ǲ�a�se� b� an ��ent�f�able �n���ent o� s���en ��e����tat�n� e�entǡǳ an� ȋ���Ȍ 
��en t�e �n���� �es�lts ǲ�n an ob��o�s �e��an��al o� st���t��al ��an�e �n t�e 
���an bo��Ǥǳ  Southern Express v Greenǡ ʹͷ͹ �aǤ ͳͺͳǡ ͳͺ͹ ȋͳͻͻͻȌǤ 

  
ʹȌ Arising out of employmentǡ Combs, ͷʹͷ �Ǥ�Ǥʹ� at ʹͺͳǤ 

 
aȌ �n �n���� a��ses o�t of e��lo��ent ǲ��en t�e�e �s a �a�sal �onne�t�on 

bet�een t�e �la��antǯs �n���� an� t�e �on��t�ons �n�e� ����� t�e e��lo�e� 
�e����es t�e �o�� to be �e�fo��e�Ǥǳ  UPS v. Fettermanǡ ʹ͵Ͳ �aǤ ʹͷ͹ǡ ʹͷͺ 
ȋͳͻͺͷȌǤ 
 

bȌ T��s �s �no�n as t�e ǲa�t�al ��s� testǡǳ ����� �eans ǲt�at t�e e��lo��ent 
��st e��ose t�e e��lo�ee to t�e �a�t���la� �an�e� �a�s�n� t�e �n����ǡ 
not��t�stan��n� t�e ��bl��ǯs e��os��e �ene�all� to s���la� ��s�sǤǳ  Combsǡ ͷʹͷ 
�Ǥ�Ǥʹ� at ʹͺʹǤ 

 
͵Ȍ Occurring in the course of employmentǡ Id. at ʹͺͳǤ   

 
aȌ ǲ�n a����ent o����s Ǯ�n t�e �o��se of e��lo��entǯ ��en �t ta�es �la�e ��t��n 

t�e �e��o� of t�e e��lo��entǡ at a �la�e ��e�e t�e e��lo�ee �a� �easonabl� 
beǡ an� ���le �e �s �easonabl� f�lf�ll�n� ��t�es of ��s e��lo��ent o� en�a�e� 
�n �o�n� so�et��n� �n���ental t�e�etoǤǳ  Bradshaw v. Aronovitchǡ ͳ͹Ͳ �aǤ ͵ʹͻǡ 
͵͵ͷ ȋͳͻ͵ͺȌǤ  

 
���Ǥ If workers’ compensation benefits are limited, what benefits are recoverable in 

a workers’ compensation case? 
 

T�e �����n�a �o��e�sǯ Co��ensat�on ��t �s fo�n� at T�tle ͸ͷǤʹ of t�e �����n�a Co�eǤ  
ȋT��ǣ �a�� �ea�ǡ �e��sȀ�e��s ��bl�s�es an ���ate� �ol��e �onta�n�n� t�e ��t ��t� 
bot� �o��t an� Co���ss�on annotat�ons fo� �ost �ss�es t�at a��se �n l�t��at�on �n�e� 
t�e ��tǤȌ 
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ͳȌ Lifetime �e���al benef�ts fo� �easonableǡ ne�essa��ǡ an� a�t�o���e� t�eat�ent of 
�n����es �a�sall� �elate� to t�e �o���la�e a����entǤ  �aǤ Co�e Ț ͸ͷǤʹǦ͸Ͳ͵Ǥ 
 

aȌ �e���al benef�ts �a� �n�l��e �� to an a���e�ate �a� of ̈́ͶʹǡͲͲͲ fo� t�e 
�����aseȀ�o��f��at�on of a s��table a�to�ob�le an� �o�e �o��f��at�onsǤ  �aǤ 
Co�e Ț ͸ͷǤʹǦ͸Ͳ͵ȋ�ȌȋͳȌȋaȌǦȋbȌǤ 
 

bȌ 	o� t�ose �n���e� se�e�el� eno��� to nee� �t ȋt�ose ��t� se�e�e t�a��at�� 
b�a�n �n����esǡ ��lt��le a���teesǡ ��a����le���sǡ an� t�ose ��ose �n����es 
�en�e� t�e� �nable to �e�fo�� essent�al a�t���t�es of �a�l� l���n�Ȍǡ �e���al 
benef�ts �a� �n�l��e ʹͶȀ͹ atten�ant �a�eǤ  �e�en��n� on t�e lo�al�t�ǡ t��s �a�e 
�an eas�l� �ost ̈́͸ͲǡͲͲͲ to o�e� ̈́ͳͲͲǡͲͲͲȀ�ea�Ǥ 

 
�Ȍ � s�o�se o� fa��l� �e�be� �a� ��al�f� as t�e atten�ant �a�e ���e� ��on 

a ��o�e� s�o��n�Ǥ  T�e �a�e ��o���e� ��st be �e���al �a�e be�on� t�e 
s�o�e of no��al �o�se�ol� ��t�es an� �e�fo��e� �n�e� t�e ���e�t�on an� 
�ont�ol of a ���s���anǤ  See Virginia Poly. Inst. & State Univ. v. Posadaǡ Ͷ͹ 
�aǤ ���Ǥ ͳͷͲ ȋʹͲͲͷȌǤ  
 

ʹȌ Up to 500 weeks ȋa l�ttle o�e� ͻ �ea�sǡ ͹ �ont�sȌ of �a�e loss benef�ts �al��late� 
at ʹȀ͵ of t�e �n���e� �o��e�ǯs ��eǦ�n���� a�e�a�e �ee�l� �a�e ȋto �n�l��e 
o�e�t��eȌ fo� t�e ͷʹ �ee�s ���o� to t�e a����entǤ   
 

aȌ T�e ͷͲͲ �ee� �a����� includes an� an� all �atable �e��anent �a�t�al 
���a���ent to a bo�� �a�tǤ  See �aǤ Co�e Ț ͷͲ͵Ǥ 
 

bȌ Lifetime wage loss benefits ȋ�alle� ǲ�e��anent an� total ��sab�l�t�ǳȌ a�e 
�e�o�e�able �n�e� �e�� l���te� ������stan�esǣ 
 
�Ȍ �oss of an� t�o of a��sǡ �an�sǡ le�sǡ feetǡ o� e�es �n t�e sa�e a����entǢ 

 
��Ȍ �n����es �es�lt�n� �n total �a�al�s�s fo� all ��a�t��al ����osesǢ an� 

 
���Ȍ ��a�n �n���� ǲso se�e�e as to �en�e� t�e e��lo�ee �e��anentl� 

�ne��lo�able �n �a�nf�l e��lo��entǤǳ   �aǤ Co�e Ț ͸ͷǤʹǦͷͲ͵ȋCȌǤ 
 

͵Ȍ Death benefits.   
 

aȌ Up to 500 weeks of �a�e loss benef�ts at ʹȀ͵ of t�e ��eǦ�n���� a�e�a�e �ee�l� 
�a�e fo� t�ose �e�sons ��es��e� �n�e� t�e ��t to be ��oll� �e�en�entǢ 
 

bȌ ����al e��enses �� to ̈́ͳͲǡͲͲͲǢ 
 

�Ȍ �easonable t�ans�o�tat�on e��enses fo� t�e �e�ease� �� to ̈́ͳǡͲͲͲǤ  �aǤ Co�e 
Ț ͸ͷǤʹǦͷͳʹǤ 
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��. The Potential Solution – Finding valuable third party claims in your client’s 

workers’ compensation case. 
 

ͳȌ Damages that may be recovered in a third party personal injury case that 
are not recoverable in a comp case: 
 

aȌ ǲan� ���s��al �a�n an� �ental an���s� ȏt�e �n���e� �o��e�Ȑ s�ffe�e� �n t�e 
�ast an� an� t�at ǥ �a� be �easonabl� e��e�te� to s�ffe� �n t�e f�t��eǳǢ 
 

bȌ “an� �n�on�en�en�e �a�se� �n t�e �ast an� an� t�at ��ll ��obabl� be �a�se� �n 
t�e f�t��eǳǢ 

 
�Ȍ 	�t��e l�fet��e lost o� �e���e� ea�n�n�sȀea�n�n� �a�a��t�Ǣ 

 
�Ȍ ����l�at�on an� e�ba��ass�ent fo� ��sf����e�ent o� �efo���t�Ǥ  �oǤ ͻͲͲͲǡ 

��
�ǡ C���lǡ �olǤ ͳǤ  
 

eȌ ��n�t��e �a�a�es fo� a�t�al �al��e b� t�e t���� �a�t� an�Ȁo� �on���t b� t�e 
t���� �a�t� e��n��n� �ons��o�s ��s�e�a�� fo� t�e ����ts of ot�e�sǤ  Hamilton Dev. 
Corp. v. Broad Rock Club, Inc.ǡ ʹͶͺ �aǤ ͶͲ ȋͳͻͻͶȌǤ 
 

Note that the payment of workers’ compensation benefits qualifies as a 
collateral source and proof of payment from a collateral source is not 
admissible in a personal injury trial in Virginia.  Va. Rule of Evidence 2:411; e.g., 
Schickling v. Aspinall, 235 Va. 472 (1988).  The Supreme Court of Virginia has 
held that the Workers’ Compensation Act cannot be used to benefit a negligent 
third party by relieving the wrongdoer from liability or reducing that liability.  
Fauver v. Bell, 192 Va. 518 (1951). 

 
�. Likely third party claims from workplace injuries include: 
 

1) Personal injury claims Ȃ T����all� t�ese �la��s �es�lt f�o� �oto� �e���le 
��as�es a��s�n� o�t of an� �n t�e �o��se of e��lo��entǤ   

 
aȌ  �ee� �n ��n� t�at t�ese ne�l��en�e �la��s �an ��esent t�e�sel�es �n a �a��et� 

of �a�sǡ not ��st f�o� �oto� �e���le ��as�esǤ 
 
bȌ ��a��le Ȃ �e ����entl� �e��esent a la��e �eta�le� �n a �o��e�sǯ �o�� �ase 

��e�e a �as��e� �as assa�lte� b� a �entall� ��sable� ��sto�e� ��t� a ��sto�� 
of ��olent o�tb��sts ��o �as s���ose� to be s��e���se� b� a t�a�ne� 
atten�antǤ  T�e �as��e�ǯs atto�ne� ���s�e� a �o�� �la�� fo� t�e �as��e�ǯs 
o�t�o�e��� �n����es an� lost t��e an� �as a to�t �la�� a�a�nst t�e atten�antǯs 
e��lo�e� fo� ne�l��ent s��e���s�on of t�e ��sto�e�Ǥ 

 

Page 299 of 424



 

5 
 
5002/9003/8916304v3 2019 Gentry Locke Seminar 

ʹȌ  �e���al �al��a�t��e �la��s �es�lt�n� f�o� t�eat�ent fo� �o���la�e �n����esǤ  
Fauver v. Bellǡ ͳͻʹ �aǤ ͷͳͺ ȋͳͻͷͳȌǤ 

 
a) ��a��le Ȃ �n �n���e� �o��e� s�ffe�s a �e����al �n����Ǥ  �e �as �ete��o�at�n� 

ne��olo���al s���to�s b�t t�e �n�t�al t�eat�n� ���s���an �o���ts �al��a�t��e 
b� �n�easonabl� �ela��n� s���e��ǡ lea��n� to last�n� ne��olo���al �o���o��se 
e�en afte� s���e��Ǥ  See Rogers v. Giant Food, Inc.ǡ ��C 	�le �oǤ ͳͶͷǦͺʹǦͲͳ ȋ	ebǤ 
ʹ͹ǡ ͳͻͻ͸ȌǤ  
 

͵Ȍ  Products liability claims �n�ol��n� t�e �a���ne t�e �o��e� �as o�e�at�n� o� 
se�����n� ��en t�e �o���la�e �n���� o�����e�Ǥ  

 
aȌ �n ��o���ts �asesǡ t�e �efense ��ll often atte��t to �a�se t�e �o��e�sǯ �o�� 

ba� �o��f�e� at �aǤ Co�e Ț ͸ͷǤʹǦ͵Ͳ͹ȋ�ȌǤ 
 
�Ȍ T��s se�t�on �ea�sǡ �n �ele�ant �a�tǣ ǲT�e ����ts an� �e�e��es �e�e�n 

��ante� to an e��lo�ee ��en ��s e��lo�e� an� �e �a�e a��e�te� t�e 
��o��s�ons of t��s t�tle �es�e�t��el� to �a� an� a��e�t �o��ensat�on on 
a��o�nt of �n���� o� �eat� b� a����ent s�all e��l��e all ot�e� ����ts an� 
�e�e��es of s��� e��lo�eeǡ ��s �e�sonal �e��esentat��eǡ �a�entsǡ 
�e�en�entsǡ o� ne�t of ��nǡ at �o��on la� o� ot�e���seǡ on a��o�nt of 
s��� �n����ǡ loss of se����eǡ o� �eat�Ǥǳ   
 

��Ȍ T�e �o��e�ǯs �o�� ba� �s �nten�e� to l���t �e�o�e�� of all �e�sons en�a�e� 
�n t�e e��lo�e�ǯs b�s�ness to �o��ensat�on �n�e� t�e �o��e�sǯ 
Co��ensat�on ��t an� to �en� an �n���e� �e�son t�e ����t of �e�o�e�� 
a�a�nst an� ot�e� �e�son �nless �e be a st�an�e� to t�e b�s�nessǤ  See Rea 
v. Ford, ͳͻͺ �aǤ ͹ͳʹ ȋͳͻͷ͹ȌǤ 

���Ȍ T�e �o��e�s Co��ensat�on ��t �oes not e�ten� to �n����es �a�se� b� a 
st�an�e� to t�e b�s�nessǤ  If an employee is injured by a stranger to the 
business while performing the duties of his employer, the stranger is 
not relieved of full liability for the loss.  See Feitig v. Chalkeyǡ ͳͺͷ �aǤ ͻ͸ 
ȋͳͻͶ͸ȌǤ 
 

��Ȍ � lea��n� �ase �s Stone v. Door-Man Mfg. Co,ǡ ʹ͸Ͳ �aǤ ͶͲ͸ǡ Ͷͳ͵ ȋʹͲͲͲȌǤ  �n 
Stoneǡ �la�nt�ff �as e��lo�e� at 	o��ǯs asse�bl� �lant ��en an o�e��ea� 
�oo� at t�e ent�an�e to a ne� bo�� s�o� s���enl� �lose�ǡ �a�al���n� ���Ǥ  
T�e ����e�e Co��t of �����n�a �e�e�se� t�e ��ant of t�e o�e��ea� �oo� 
�o��an�ǯs �ot�on to ��s��ss ��e to t�e �o��e�sǯ �o�� ba�Ǥ  T�e Co��t 
�el�ǣ ǲ�e f�n� t�at Ǯt�e �o�� �n ����� ȏ�la�nt�ffǯsȐ e��lo�e� �as en�a�e�ǯ 
�as 	o��ǯs Ǯ�a�t���la� b�s�nessǯ of �an�fa�t���n� an� sell�n� �oto� 
�e���lesǤ  T�e �efen�ants ȏall of ��o� �e�e �n�ol�e� �n t�e �es��n an� 
�nstallat�on of t�e s�b�e�t �oo�Ȑ �e�e st�an�e�s to t�at b�s�nessǤǳ  Id. at 
ͶͳͺǦͳͻǤ 
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bȌ T�e �o��e�sǯ �o�� ba� also �s f�e��entl� �a�se� �n t�e �onst���t�on an� 
t�ans�o�tat�on �n��st��esǤ 
 
i)  ��ene�e� an o�ne� o� �ene�al �ont�a�to� �ont�a�ts ��t� anot�e� 

ȋs�b�ont�a�to�Ȍ to �e�fo�� an� �o�� ����� �s �a�t of t�e o�ne� o� �ene�al 
�ont�a�to�ǯs ǲt�a�eǡ b�s�ness o� o����at�onǡǳ t�e o�ne� o� �ene�al 
�ont�a�to� �an be �el� l�able fo� �a��ent of �o�� benef�ts to an �n���e� 
e��lo�ee of t�e s�b�ont�a�to� as a ǲstat�to�� e��lo�e�Ǥǳ  �aǤ Co�e Ț ͸ͷǤʹǦ
͵ͲʹǤ   
 
ȋaȌ �s a stat�to�� e��lo�e�ǡ �o�e�e�ǡ t�e o�ne� o� �ene�al �ont�a�to� 

�annot be s�e� �n to�t fo� �e�sonal �n����es Ȃ t�e �o��e�sǯ �o�� ba� 
a��l�esǤ   
  

ii) �n atto�ne� fa�e� ��t� t��s s�t�at�on ��st loo� �losel� at ��et�e� t�e 
�n���e� s�b�ont�a�to� �as �n fa�t en�a�e� �n t�e sa�e b�s�nessǡ t�a�e o� 
o����at�on as t�e o�ne� o� �ont�a�to�Ǥ  
 
ȋaȌ 	o� e�a��leǡ �n Slusher v. Paramount Warrior, Inc., ͵͵͸ 	Ǥ ����Ǥ ͳ͵ͺͳ 

ȋ�Ǥ�Ǥ �aǤ ͳͻ͹ͳȌǡ �la�nt�ff �as e��lo�e� b� a t��e sales an� se����e 
b�s�ness an� ass��ne� to a ���T �oa� �onst���t�on ��o�e�t ass�st�n� 
t�e �ene�al �ont�a�to� �a�a�o�nt �a���o� �n �a�nta�n�n� �a�a�o�ntǯs 
t���� t��esǤ  
���e �alton ��le� t�at t�e �o��e�sǯ �o�� ba� ��� not 
a��l�ǡ f�n��n� t�at �la�nt�ffǯs t��e se����e �o�� �as �a�ntenan�e �o�� 
an� not �onst���t�on �o��Ǥ 

 
4) Premises liability claims fo� sl��ǡ t��� an� fall �n����es o������n� �n �a���n� lots 

o� ot�e� b��l��n�s ���le �����n� �� �ate��als o� �a��n� �el��e��esǤ 
 
a) ��a��le Ȃ �n e��lo�ee �et��n�n� to �o�� f�o� l�n�� ��o sl��s an� falls on 

an ��� s��e�al� ���e��atel� a��a�ent to �e� e��lo�e�ǯs ��e��ses �as bot� a 
�o�� �la�� an� a �otent�al t���� �a�t� �la�� a�a�nst t�e ent�t� �es�ons�ble fo� 
�a�nta�n�n� t�e s��e�al� �n a safe �on��t�onǤ  See Prince v. Pan American 
Airways, ͵͸ͺ �Ǥ�Ǥʹ� ͻ͸ ȋ�aǤ CtǤ ���Ǥ ͳͻͺͺȌǤ  

 
5) Intentional torts l��e assa�lt an� batte�� s�ffe�e� on t�e �obǤ  Cont’l Life Ins. Co. v.  

Goughǡ ͳ͹ʹ �Ǥ�Ǥ ʹ͸Ͷ ȋ�aǤ ͳͻ͵ͶȌǤ   
 
a) T�e �n���e� �o��e� �a� see� to �e�o�e� �n to�tǡ �at�e� t�an �n�e� �o��e�sǯ 

�o��ensat�onǡ alle��n� t�e e��lo�e� fa�le� to ��o���e a�e��ate se����t� o� 
��e�ent o� el���nate a �no�n t��eatǤ   
 

b) �e� ��est�on �n t�ese �ases �s ��et�e� t�e assa�lt ǲa�ose o�t of t�e 
e��lo��entǳ Ȃ t�at �s ��� t�e assa�lt �a�e as �ts o����n an a�t�al ��s� �onne�te� 
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to t�e e��lo��ent an� ��� t�e assa�lt flo� as a �at�onal �onse��en�e f�o� 
t�at ��s�Ǥ 
 
i) �f soǡ t�en t�e �o��e�sǯ �o�� stat�to�� ba� a��l�es to ba� a �e�sonal �n���� 

s��t a�a�nst t�e e��lo�e�Ǥ  Combs v. VEPCOǡ ͷʹͷ �Ǥ�Ǥʹ� ʹ͹ͺ ȋ�aǤ ʹͲͲͲȌǤ   
 

ii) �f on t�e ot�e� �an�ǡ t�e assa�lt �as �e�sonal to t�e �n���e� �o��e�ǡ an� 
not ���e�te� to t�e �o��e� as an e��lo�ee o� be�a�se of ��s e��lo��entǡ 
t�en t�e �o��e�sǯ �o�� ba� �oes not a��l�Ǥ  Hilton v. Martinǡ  ͸ͷͶ �Ǥ�Ǥʹ� 
ͷ͹ʹ ȋ�aǤ ʹͲͲͺȌ ȋ�o��e�sǯ �o�� ba� ��� not a��l� to �e�sonal �n���� a�t�on 
b� estate of ��T ��o ��e� afte� �oǦ�o��e� �ef�b��llate� �e� fo� �e�sonal 
�easons �n�onne�te� to �e�ease�ǯs e��lo��ent stat�sȌǤ       

 
��Ǥ Avoiding Legal Malpractice in Combined Comp and Third Party Cases:  ALWAYS 

Obtain Written Permission from the Comp Carrier to Settle a Third Party Case 
And Always Evaluate Your Client’s Comp Claim for a Potential Third Party Case. 

 
ͳȌ �aǤ Co�e Ț ͸ͷǤʹǦ͵Ͳͻȋ�Ȍ o�e�ates to ��eate an a�to�at�� s�b�o�at�on l�en a�a�nst 

t�e ��o�ee�s of an� �e�sonal �n���� �ase fo� all benef�ts �a�� b� t�e �o�� �a���e� 
to t�e �n���e� �o��e�ǡ bot� �n t�e �ast an� all f�t��e benef�ts o�e�Ǥ   ȋ�aǤ Co�e Ț 
͸ͷǤʹǦ͵ͲͻǤͳ e�ten�s t�e l�en to t���� �a�t� settle�ents �a�� b� ��Ȁ��� �a���e�sȌǤ 
 

a) T�e l�en �s ��eate� ��on t�e �n���e� �o��e� ����n� not��e of �la�� to ��s 
e��lo�e�ǡ f�l�n� a �la�� ��t� t�e �o��e�sǯ Co��ensat�on Co���ss�onǡ o� 
t��o��� t�e �o�� �a���e�ǯs �a��ent of �n�e�n�t� benef�ts to t�e �o��e� 
o� �a��ent of �e���al e��enses on t�e �o��e�ǯs be�alfǤ  Wood v. Caudle-
Hyatt, Inc.ǡ ͳͺ �aǤ ���Ǥ ͵ͻͳ ȋͳͻͻͶȌǤ 
 

b) T�e �eason fo� t�e s�b�o�at�on l�en �s t�e ��e��se t�at t�e �o��e�sǯ 
Co��ensat�on ��t �e���ts t�e �n���e� �o��e� onl� one �o��lete �e�o�e��Ǥ  
Noblin v. Randolph Corp.ǡ ͳͺͲ �aǤ ͵Ͷͷ ȋͳͻͶʹȌǤ 
 

c) �o a�a�nǡ ������ obta�n ���tten �e���ss�on f�o� t�e �o�� �a���e� to 
settle a t���� �a�t� �aseǤ �T������� Ȃ  
 

�Ǥ    ǲT�e e��lo�ee ne�essa��l� ��e�����es ��s e��lo�e�ǯs s�b�o�at�on 
����ts an�ǡ t��sǡ �s ba��e�ǡ f�o� obta�n�n� o� �ont�n��n� to �e�e��e 
benef�ts �n�e� a �o��e�sǯ �o��ensat�on a�a�� ��en an e��lo�ee 
settles a t����Ǧ�a�t� to�t �la��  Ǥ Ǥ Ǥ��t�o�t obta�n�n� t�e �onsent of 
t�e e��lo�e�Ǥǳ  Woodǡ ͳͺ �aǤ ���Ǥ at ͵ͻ͹Ǥ 
 

d) �o� s�o�l� ����� ���� ��� ��C��T��� to t��s ��le �n �o�b�ne� 
�o��Ȁt���� �a�t� �asesǤ 
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e) �n� b� ne�e� �a�e an� e��e�t�onǡ �f �o� a�e �an�l�n� t�e �e�sonal �n���� 
�aseǡ an� anot�e� atto�ne� �s �an�l�n� t�e �o�� �aseǡ ne�e� ass��e t�at 
t�e �o�� atto�ne� �s �an�l�n� �e���ss�on f�o� t�e �o�� �a���e�Ǥ 
 

f) �f �o� �o not obta�n t�e �o�� �a���e�ǯs �e���ss�on to settleǡ t�e �o�� 
�a���e�ǯs atto�ne� ��ll f�le an ���lo�e�ǯs ���l��at�on to te���nate benef�tsǤ 
 

g) �n� �f �o� �n fa�t settle t�e �e�sonal �n���� �ase ��t�o�t t�e �o�� �a���e�ǯs 
a���o�alǡ t�e Co���ss�on ��ll fo�e�e� ba� �o�� �o�� �l�ent f�o� �e�e���n� 
a���t�onal �o�� benef�ts of an� ��n�Ǥ 

 
h) �n t�e �ase of �atast�o���� b�a�n �n����es an�Ȁo� �a�al�s�sǡ an� es�e��all� 

��e�e ʹͶȀ͹ atten�ant �a�e �s �n�ol�e�ǡ t�e fa�l��e to obta�n t�e �o�� 
�a���e�ǯs �e���ss�on to settle �o�l� �ost �o�� �o�� �l�ent ��ll�ons of 
�olla�sǤ 
 

i) �� ��T ��T T��� ������Ǥ 
 

ʹȌ  �n t�e �o��se of �o�� �o�� �e��esentat�onǡ �o not fa�l to �e�o�n��e an� ���s�e 
�al�able t���� �a�t� �asesǤ 
 

a) T�ese t���� �a�t� �ases �a� a��se at an� t��e �n t�e l�fe of t�e �o�� �la��Ǥ 
�ften t�e� �n�ol�e ne� �n����es t�at �o�l� be �ee�e� ǲ�o��ensable 
�onse��en�esǯ an� �o�e�e� b� t�e �o��e�sǯ Co��ensat�on ��tǤ   E.g.ǡ 
Leonard v. Arnold,  ʹͳͺ �aǤ ʹͳͲ ȋͳͻ͹͹ȌǢ Bartholow Drywall Co. v. Hill, ͳʹ �aǤ 
���Ǥ ͹ͻͲǡ ͹ͻ͹ ȋͳͻͻͳȌ ȋǲȏTȐ�e �o�t��ne of �o��ensable �onse��en�es �s 
a��l��able bot� to a���a�at�on of a ���o� �o��ensable �n���� an� a ne� 
�n���� fo� t�e ����oses of establ�s��n� �o��ensab�l�t� of t�e s�bse��ent 
�n����ǤǳȌǤ  �o�e e�a��lesǣ 
 

�Ǥ � �oto� �e���le ��as� t�a�el�n� toȀf�o� a �o�to�ǯs a��o�nt�ent fo� 
�n����Ǧ�elate� �a�eǤ 
 

��Ǥ � �oto� �e���le ��as� a���a�at�n� o� e�a�e�bat�n� �o�� �l�entǯs 
�o�� �n����esǤ 
 

���Ǥ ����enǡ �ne��la�ne� fa�l��e of ���able �e���al e�����ent o� an 
ass�st��e �e���e ȋe.g.ǡ �aneǡ �al�e�Ȍ �se� b� �o�� �l�ent as a �es�lt of 
a �o��ensable �n���� lea��n� to ne� �n����esǡ    

��Ǥ �e���al �al��a�t��e �o���tte� ��en t�e t�eat�n� ��o���e� �ela�s 
s���e�� �n fa�o� of less e��ens��e �onse��at��e t�eat�ent s��� as 
���s��al t�e�a��ǡ �es�lt�n� �n a���t�onal �n���� to �o�� �l�entǤǤ 
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�Ǥ �l�a�s �ons��e� t�e �oss�b�l�t� of �e���al �al��a�t��e ��en �o�� 
�o�� �l�ent s�ffe�s a fatal ne�at��e o�t�o�e follo��n� �e���al 
t�eat�entǤ 
 

��Ǥ �l�a�s �ons��e� t�e �oss�b�l�t� of �e���al �al��a�t��e ��en �o�� 
�l�entǯs t�eat�ent lea�s to �o�sen�n� of t�e �on��t�on t�eate�ǡ nee� 
fo� �o��e�t��e s���e��ǡ se��o�s �nte�nal blee��n�ǡ �a�al�s�sǡ st�o�eǡ 
an� a��te �o�ona�� s�n��o�eǡ a ��l�ona�� e�bol�s ȋ��Ȍǡ 
�es���ato�� fa�l��eǡ o� se�s�sǤ 

 
b) �fǡ ��e to �o�� o�n ne�l��en�eǡ �o� fa�l to �e�o�n��e t�at a t���� �a�t� �ase 

e��stsǡ s�o�l� be ���s�e�ǡ an� �t �an be ��o�en t�at t�e t���� �a�t� �ase 
�o�l� �a�e �es�lte� �n a fa�o�able o�t�o�e fo� �o�� �o�� �l�entǡ �o� �a� 
�a�e �o���tte� le�al �al��a�t��eǤ  See Overhead Door Co. of Norfolk v. 
Lewisǡ ʹͻ �aǤ ���Ǥ ͷʹ ȋͳͻͻͻȌ ȋe��lo�e� �ns���essf�ll� �la��e� �o�� 
s�b�o�at�on l�en a�a�nst ��o�ee�s f�o� le�al �al��a�t��e s��t settle� 
a�a�nst atto�ne� ��o fa�le� to t��el� se��e �o��la�nt on t���� �a�t� 
to�tfeaso� ��o �a�se� �la��antǯs �o��e�sǯ �o�� �n����ȌǢ Va. Mun. Group 
Self-Insured Ass’n v. Crawfordǡ ͸͸ �aǤ C��Ǥ ʹ͵͸ ȋ	a��fa� Co�nt� ʹͲͲͶȌ 
ȋ��o�ee�s f�o� le�al �al��a�t��e settle�ent not s�b�e�t to �o�� 
s�b�o�at�on l�en ��e�e �o�� atto�ne� fa�le� to t��el� s�e to�tfeaso� fo� 
�a�s�n� �n���� t�at le� to �o�� a�a��ȌǤ 
 

VII. RESOLUTION OF THE THIRD PARTY CASE SUBJECT TO A COMP SUBROGATION 
LIEN 

 
ͳȌ �n �ost �asesǡ t�e best �a� to �a�����e �o�� �l�entǯs �e�o�e�� �s to ���s�e a 

�lobal settle�ent of bot� t�e t���� �a�t� �ase an� t�e �o�� �la�� at t�e sa�e 
t��eǤ  ��� �s t��s soǫ 
 

a) �ss���n� t�e� �a�e �on���te� ��s�o�e��ǡ t�e �a�t�es to t�e t���� �a�t� 
�ase a�e best �os�t�one� to �n�e�stan� t�e �al�e of t�e �aseǤ 
 

b) T�e �o�� �la�� �n�o�bte�l� ��ll �a�e been a�o�n� fo� a �ea� o� �o�e so 
t�at t�e �o�� �a���e� �as a bas�s fo� ��o�e�t�n� l��el� f�t��e �o�� 
benef�tsǤ 
 

c) �o� s�o�l� be able to f�ll� e��la�n t�e t��al ��s�s to t�e �o�� �a���e� ȋto 
�n�l��e t�e ��s� of a �efense �e����t an� no l�en �e�o�e��ȌǤ 
 

d) �o� s�o�l� �a�e a �oo� �n�e�stan��n� of t�e total �osts �n�ol�e� �n t�e 
t���� �a�t� �ase ȋ�n�l���n� t�ose �n����e� to t�e �ate of an� �e��at�on o� 
settle�ent �onfe�en�eȌ  an� t�e �ost of ta��n� t�e �ase to t��alǤ 
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e) �ll �a�t�es to bot� �la��s s�o�l� be �ot��ate� to �ea�� an a��ee�Ǧ��on 
�esol�t�on �at�e� t�an lea�e t�e a�o�nt of an� �e�o�e�� to an �n�no�n 
an� �n��e���table ���� ȋ�nless of �o��se �efense �o�nsel �n t�e t���� 
�a�t� �ase �s �on��n�e� of a �efense �e����tȌǤ 

 
f) T�e �o�� �a���e� s�o�l� be �ot��ate� to �oo�e�ate �n o��e� to  �e�o�e� a 

s��n�f��ant �o�t�on of �ts l�en an� to �e���e �ts e��os��e ��a a f�t��e ��e��t 
an� t�e �e�o�e�� �at�o as e��la�ne� belo�Ǥ 

 
ʹȌ 
lobal settle�entǡ t�o���ǡ �s not al�a�s t�e best a���oa��Ǥ 

 
aȌ �o� s�o�l� �ons��e� ea�l� settle�ent of t�e �o�� �ase ��e�e �eat� 

benef�ts a�e at �ss�eǤ  T�e a�o�nt of t�e �eat� benef�ts �an be �����l� an� 
eas�l� establ�s�e� an� t�ese benef�ts ��o���e ���e��ate ass�stan�e to a 
�e�en�ent ȋe.g., a s�o�seǡ ��no� ���l��enȌ ��o �as s���enl� �e����e� of 
t�e �e�ease�ǯs �n�o�eǤ   
 

bȌ �n t�e �ase of �atast�o���� �n����esǡ �e �a�e seen a ��o��n� ten�en�� on 
t�e �a�t of t�e �o�� �efense ba� to �en� �lea�l� �o��ensable �o�� 
�la��s b� st�a�n�n� to asse�t ǲ��llf�l ��s�on���tǳ �efenses ȋ�aǤ Co�e Ț 
͸ͷǤʹǦ͵Ͳ͸Ȍ o� �onten��n� t�at t�e a����ental �n����es ��� not a��se o�t of 
ȋo� alte�nat��el� ��� not o���� �n t�e �o��se ofȌ t�e �n���e� �o��e�ǯs 
e��lo��entǤ 
 
i) T�e �o�� �a���e�ǯs �en�al of t�e �la�� fo��es t�e �n���e� �o��e�ǯs 

����ate o� ��bl�� �ealt� �ns��an�e to foot t�e �e���al e��ensesǤ 
 

ii) �f �e���a�eǡ �e���a��ǡ o� an ����� �ealt� �lan �a�s t�e �e���al 
e��ensesǡ t�e� ��ll �a�e a ǲs��e� l�enǳ ����� �a� be ���oss�ble to 
�o���o��seǤ 
 

iii) T�e �efense ba� a��ea�s to be ta��n� a��anta�e of t�e fa�t t�at 
�e���a�eǡ �e���a��ǡ o� a ����ate �ealt� �lan ��ll �a� t�e �n���e� 
�o��e�ǯs �e���al b�lls at a lo�e� �ateǡ ��eat�n� a s�alle� l�enǤ 
 

iv) T��s a���oa�� �n�ent����es t�e �n���e� �o��e� to settle t�e �o�� 
�la�� �n �a�t off t�e ��ffe�en�e bet�een t�e s�alle� l�en an� t�e f�ll 
�al�e of t�e �e���al b�lls s�b�e�t to t�e �o��e�sǯ Co�� 	ee ���e��leǤ 
 

v) T��s �an be a ��nǦ��n fo� bot� t�e �n���e� �o��e� an� t�e �o�� 
�a���e�Ǥ 
 
aaȌ �e �e�entl� �a� ��eat s���ess settl�n� a �en�e� �atast�o���� �o�� 
�la�� ea�l� an� �n a��an�e of f�l�n� a ��o���ts l�ab�l�t� �aseǤ  T�e�eǡ 
o�� �l�entǯs �e���al b�lls a���oa��e� ̈́ͳ ��ll�on an� �a� been �a�� b� 
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�e� ����� �ealt� �lanǤ  �e�a�se t�e �la�� �as �en�e�ǡ t�e�e �as no 
�o�� l�enǡ t�e e��lo�e� a��ee� to �a��e �ts ����� l�en �n �ts ent��et�ǡ 
an� to �a� fo� o�� �l�entǯs C���� �o�e�a�e fo� ͳʹ �ont�s �ostǦ
settle�entǤ   
 

ȋͳȌ The result for the products case – No liensǡ o� at least none 
fo� o�� �l�entǯs f��st ʹΪ �ea�s of �ostǦa����ent t�eat�ent 
ȋe��e�te� to �e��esent t�e ��eat �a�o��t� of an� t�eat�entȌǤ  
    

YL� Although beyond the scope of this outline, when settling a 
workers’ comp case, you must take into account 
Medicare/Medicaid’s interests.  If your client is on Medicare, any 
settlement with a value of $25,000 or more must include an MSA 
approved by the Centers for Medicare & Medicaid Services (CMS).  
If your client has applied for SSDI, or reasonably expects to be 
Medicare eligible within 30 months of the settlement, and the 
settlement value is  $250,000 or more, you must obtain a CMS-
approved MSA. 

 
 
EXAMPLE -  SETTLEMENT OF A THIRD PARTY CASE SUBJECT TO A WORKERS’ COMP 
LIEN 
 
Facts: 
	lo t�e 	lo��st �s �el��e��n� flo�e�s �n t�e �o��se an� s�o�e of �e� e��lo��entǡ ��en 
T�a��s T����e� s��es���es �e� �an fo���n� t�e �an �nto t�e �e�se� ba���e� on so�t�bo�n� 
�ͺͳ nea� �e��n�tonǤ  ��e s�ffe�s se�e�e �n����es to �e� left s��e ��e�e s�e �as ��nne� �n �e� 
�an a�a�nst t�e ba���e� an� �a� to be e�t���ate�Ǥ  ȋT�a��s �s �n�n���e�ȌǤ  T�e�e a�e 
�o��et�n� ��tness a��o�nts abo�t ��et�e� 	lo a�t�all� ���fte� �nto T�a��sǯs lane befo�e 
be�n� st���� b�t s�e �en�es �tǡ T�a��s �annot sa� one �a� o� t�e ot�e�ǡ an� �o� a�e 
�onf��ent t�at �o� ��ll ��e�a�l at t��al of t�e ne�l��en�e a�t�on a�a�nst T�a��sǤ   
 
Posture: 
T�e ��as� �as t�o �ea�s a�oǤ  �o� �e��esent 	lo �n bot� �e� ne�l��en�e a�t�on an� �o�� 
�la��Ǥ  	lo �as been a�a��e� �o�� benef�ts fo� �e� left s��e �n����esǡ �as on�o�n� t�eat�ent 
nee�s ȋ�n�l���n� a ��� �e�la�e�ent s�e �s ��tt�n� offȌǡ an� �s st�ll o�t of �o�� on an o�en 
�n�e�n�t� a�a��Ǥ  T�e �o�� �a���e� �as �a�� ̈́͵ͲͲǡͲͲͲ to �ateǤ  �o� �al�e �e� �o�� �la�� 
fo� settle�ent ����oses at ̈́ʹͲͲǡͲͲͲǤ 
 
�o� �al�e 	loǯs ne�l��en�e �ase at ̈́͹ͷͲǡͲͲͲǡ an� T�a��sǯ l�ab�l�t� �ns��an�e l���t �s 
̈́͹ͷͲǡͲͲͲǤ  �o� a��ee to a �e��at�on ��e�e T�a��sǯs l�ab�l�t� �a���e� �ef�ses to offe� �o�e 
t�an ̈́ͷͷͲǡͲͲͲǤ  T�e �o�� �a���e� �ef�ses to �e���e �ts l�en be�on� t�e ��o �ata �e���t�on 
�e����e� b� �aǤ Co�e Ț ͸ͷǤʹǦ͵ͳͳǡ an� 	lo t�e�efo�e �ef�ses to settle �e� �o�� �la��Ǥ  �f 	lo 
a��e�ts ̈́ͷͷͲǡͲͲͲ to settle �e� ne�l��en�e a�t�onǡ �o� �oes t�e settle�ent b�ea��o�nǣ 
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Settlement Calculation  
Terms: 
i) �ettle�ent    ̈́ͷͷͲǡͲͲͲǤͲͲ 
ii) �tto�ne�ǯs 	ee ȋͳȀ͵Ȍ  ̈́ͳͺ͵ǡ͵͵͵Ǥ͵͵  
iii) Costs     ̈́     ͸ǡ͸͸͸Ǥ͸͹ 
iv) Total Co�� ��en   ̈́͵ͲͲǡͲͲͲǤͲͲ 

 
�t t��s �o�ntǡ t��s �oes not loo� l��e a �e�� �oo� �eal fo� 	loǡ as 
s�e �o�l� �et onl� ̈́͸ͲǡͲͲͲ ��t�o�t t�e stat�to�� �o�� l�en 
�e���t�onǤ 
 

aȌ Statutory Comp Lien Reduction: 
i) �e�o�e�� �at�o α 	ees Ϊ �ostsȀsettle�ent 

 
(1) 	ees an� �osts α ̈́ͳͻͲǡͲͲͲǤͲͲ 
(2) 	ees Ϊ �ostsȀsettle�ent α ̈́ͳͻͲǡͲͲͲȀ̈́ͷͷͲǡͲͲͲ α ͵ͶǤͷͷΨ 

ȋ�e�o�e�� �at�oȌ 
(3) ����ste� Co�� ��en ȋ͵ͶǤͷͷΨ �e���t�onȌ α ̈́ͳͻ͸ǡ͵ͷͲǤͲͲ 

 
bȌ Settlement Statement After Comp Lien Reduction 

i) �ettle�ent    ̈́ͷͷͲǡͲͲͲǤͲͲ 
ii) �tto�ne�ǯs 	ee an� �osts  ̈́ͳͻͲǡͲͲͲǤͲͲ 
iii) ����ste� Co�� ��en   ̈́ͳͻ͸ǡ͵ͷͲǤͲͲ 
iv) Net Settlement to Flo  $163,650.00 

 
�Ȍ Comp Carrier’s Future Credit 

i) Cal��late� as �e�sonal �n���� settle�ent Ȃ total �o�� l�en 
 
(1) C�e��t α ̈́ͷͷͲǡͲͲͲǤͲͲ Ǧ ̈́͵ͲͲǡͲͲͲǤͲͲ α ̈́ʹͷͲǡͲͲͲ ��e��t 

 
ii) �e�o�e�� �at�o Ȃ ͵ͶǤͷͷΨ a��l�e� to ��e��tǤ 

 
�Ȍ Effect on Flo’s Comp Case 

 
i) �ettle�ent of 	loǯs ne�l��en�e a�t�on �o��l��ates an� �e���es t�e 

�al�e of 	loǯs �o�� �aseǤ  ��e�� �olla� t�at t�e �o�� �a���e� �s 
�es�ons�ble fo� �a��n� fo� �n�e�n�t� ȋ�a�e lossȌ o� �e���al �a�e 
�o�nts a�a�nst t�e ̈́ʹͷͲǡͲͲͲ ��e��t �nt�l t�e ��e��t �s e��a�ste�Ǥ  �fǡ as 
�al�e�ǡ 	lo �as f�t��e �o�� benef�ts e��al to ̈́ʹͲͲǡͲͲͲǡ s�e ��ll not 
e��a�st t�e ��e��tǤ 
 

ii) �l�sǡ t�e �o�� �a���e� onl� �as to �a� 	lo ȋ�eall� �e��b��se �e�Ȍ fo� 
benef�ts o�e� on a ��a�te�l� bas�s s�b�e�t to t�e ͵ͶǤͷͷΨ �e�o�e�� 
�at�oǤ  �f 	loǯs a�a�� �s fo� ̈́ͷͲͲȀ�ee� �n �n�e�n�t� benef�tsǡ no� t�e 
�o�� �a���e� �a�s ̈́ͷͲͲ ȗ Ǥ͵Ͷͷͷ α ̈́ͳ͹ʹǤ͹ͷȀ�ee�Ǥ    T�e sa�e �at�o 
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a��l�es to �e��b��se�ent fo� �e���al t�eat�entǢ t�e �o�� �a���e� 
onl� �as to �a� ̈́͵ͶǤͷͷ on e�e�� ̈́ͳͲͲǤͲͲ fo� 	loǯs �n����Ǧ�elate� 
�e���al t�eat�entǤ  
 

iii) 	o� ̈́ʹͲͲǡͲͲͲ �n f�t��e �o�� benef�tsǡ t�e �o�� �a���e� ��ll onl� �a�e 
to �a� ̈́͸ͻǡͳͲͲǤ   
 

iv) �n�e t�e �o�� �a���e� �as ���en �e���ss�on to settle 	loǯs ne�l��en�e 
�aseǡ �t ��ll as� t�e �o��e�sǯ Co�� Co���ss�on fo� a ǲT���� �a�t� 
���e�Ǥǳ � sa��le T���� �a�t� ���e� ente�e� �n one of o�� �ases �s 
atta��e� at t�e en� of t��s o�tl�neǤ 
(1) T�e T���� �a�t� ���e� sets fo�t� t�e total t���� �a�t� �e�o�e��ǡ 

t�e �o�� l�en at t�e t��e of t�e t���� �a�t� �e�o�e��ǡ t�e a�o�nt 
�e�e��e� b� t�e �o�� �a���e� �n sat�sfa�t�on of �ts l�enǡ t�e �o�� 
�a���e�ǯs f�t��e ��e��tǡ an� t�e �e�o�e�� �at�o fo� �a��ent of 
f�t��e �o�� benef�tsǤ 

  
eȌ Global Settlement Makes Better Sense 

 
• T�e f�t��e ��e��t an� �e�o�e�� �at�o effe�t��el� �a�e 	loǯs �ase 

�o�t� so�et��n� less t�an ̈́͸ͻǡͳͲͲ o�e� t�e �est of �e� l�feǤ  ȋ�f 
�o��seǡ t��s e�a��le ass��es a ��e��s�on �n e�al�at�on of 
f�t��e �o�� benef�ts t�at �s al�ost ���oss�ble to a���e�e �n an 
a�t�al �aseȌǤ   
 

• 	lo �o�l� be bette� se��e� b� settle�ent of �e� �o�� �la�� at 
t�e sa�e t��e as t�e ne�l��en�e a�t�onǤ    
 

• �etǯs sa� t�at 	lo an� t�e �o�� �a���e� a��ee to a f�ll an� f�nal 
settle�ent of �e� �o�� �la�� fo� ̈́͸ͲǡͲͲͲǤ   

o  �ǣ  �s 	lo bette� off �a��n� t�e ̈́͸ͲǡͲͲͲ a��l�e� to �e� 
�e�sonal �n���� settle�ent as a f��t�e� l�en �e���t�on o� 
a��l�e� to a se�a�ate �o�� settle�entǫ   

o  �ǣ  ��e �s bette� off �a��n� �t a��l�e� as a f��t�e� l�en 
�e���t�on ����� �s ta�en afte� �o� �e�e��e �o�� ͳȀ͵ 
�ont�n�en�� feeǡ be�a�se �o� ȋ�e� atto�ne�Ȍ ��ll ta�e an 
a���t�onal ʹͲΨ of t�e ̈́͸ͲǡͲͲͲ ȋ����� �o��s o�t to 
̈́ͳʹǡͲͲͲȌ �f �t �s t�eate� as a se�a�ate �o�� settle�entǤ   

o  
lobal settle�ent ��t� a f��t�e� ̈́͸ͲǡͲͲͲ �e���t�on �n 
t�e �o�� l�en nets 	lo ̈́ʹʹ͵ǡ͸ͷͲǤͲͲǤ  
lobal settle�ent 
��t� ̈́͸ͲǡͲͲͲ �a�� ��a a se�a�ate �o�� settle�ent 
s�b�e�t to �o�� a���t�onal ʹͲΨ fee nets 	lo ̈́ʹͳͳǡ͸ͷͲǤ 

 
fȌ Could the comp carrier force you to go to trial in Flo’s negligence 

action? 
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i) NO. 

 
ii) �f t�e �o�� �a���e� ǲfa�ls to �onsent to an offe� of settle�ent 

a��e�table to t�e e��lo�ee ȏ	loȐǡǳ 	lo �a� �et�t�on t�e ������t �o��t 
��e�e �e� ne�l��en�e a�t�on �s �en��n� fo� a���o�al of t�e 
settle�entǤ  �aǤ Co�e ȚͺǤͲͳǦͶʹͶǤͳǤ   
 

iii) ǲ�f t�e �o��t �ete���nes t�at t�e settle�ent �s fa�� an� ��st to t�e 
�a�t�es �n �nte�estǡ �t s�all a���o�e s��� settle�entǤǳ  Id. 
 

iv) T�e �o��tǡ �o�e�e�ǡ �annot �e���e o� �o���o��se t�e �o�� l�en �n 
a���o��n� t�e t���� �a�t� settle�entǤ  Id. 
 

v) ��en afte� t�e settle�ent �s a���o�e�ǡ �o� �a�e to obta�n t�e �o�� 
�a���e�ǯs a��ee�ent on l�en sat�sfa�t�on befo�e �o� ��st��b�te t�e 
settle�ent ��o�ee�s o�t of t��stǤ  �t�e���seǡ t�e �o�� �a���e� �an 
s�e �o� an� �o�� �l�ent to �e�o�e� �ts l�enǤ  �aǤ Co�e Ț ͸ͷǤʹǦ͵Ͳͻȋȋ�ȌǤ 

 
�Ȍ What if there was only $100,000 in available coverage in Flo’s 

negligence action? 
 
i) �n t��s s�t�at�onǡ t�e ̈́͵ͲͲǡͲͲͲ �o�� l�en �o�l� e��ee� t�e �o�e�a�e 

�n t�e t���� �a�t� �aseǤ 
 

ii) �ne st�ate�� �o�l� be to ��o�ose a ͳȀ͵ǡ ͳȀ͵ǡ ͳȀ͵ s�l�t �n t�e t���� 
�a�t� �ase ��t� ͳȀ͵ to t�e �o�� �a���e�ǡ ͳȀ͵ to 	loǡ an� ͳȀ͵ to �o� 
fo� �o�� atto�ne�ǯs feeǤ 
 

iii) �ot��e t�at t�e l���te� a�a�lable �o�e�a�e el���nates t�e �o�� 
�a���e�ǯs f�t��e ��e��tǡ be�a�se ȋtotal settle�ent Ȃ total �o�� l�enȌ 
�e�e �o�l� be ȋ̈́ͳͲͲǡͲͲͲǦ̈́͵ͲͲǡͲͲͲȌ a ne�at��e n��be�Ǥ 
 

iv) �s a �es�ltǡ t�e settle�ent �al�e of 	loǯs �o�� �ase �o�l� st�ll be 
̈́ʹͲͲǡͲͲͲǤ 

 
v) �e�e a�a�nǡ �f t�e �o�� �a���e� �ef�se� to �onsent to t�e settle�entǡ 

�o� �o�l� �et�t�on t�e �o��t ��e�e t�e ne�l��en�e a�t�on �s �en��n� 
fo� a���o�al of t�e settle�ent ���s�ant to �aǤ Co�e Ț ͺǤͲͳǦͶʹͶǤͳǤ  
 

vi) �� �o� �o�l� sele�t ��at �as been �alle� t�e ǲn��lea� o�t�onǳ an� 
t��eaten to ��s��ss �o�� ne�l��en�e a�t�onǤ 
 
(1) �f �o� ��s��ss �o�� ne�l��en�e a�t�onǡ �o� ��st be s��e not to 

��e�����e t�e �o�� �a���e�ǯs s�b�o�at�on ����tsǤ  Noblin v. 
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Randolph Corp.ǡ ͳͺͲ �aǤ ͵Ͷͷ ȋͳͻͶʹȌǤ  �f �o� �oǡ 	loǯs ����t to 
f��t�e� �o��e�sǯ �o�� benef�ts �o�l� be ba��e�Ǥ  Stone v. George 
W. Helme Co.ǡ ͳͺͶ �aǤ ͳͲͷͳ ȋͳͻͶ͸ȌǤ 
 

(2) ��on ��s��ssal ��t�o�t ��e�����eǡ t�e e��lo�e�Ȁ�o�� �a���e� 
�o�l� t�en ���s�e t�e ne�l��en�e a�t�on on t�e�� o�nǤ  �n� 
a�o�nt �e�o�e�e� b� t�e e��lo�e� �n e��ess of t�e �a���e�ǯs �o�� 
l�en ��st be �el� fo� t�e e��lo�eeǯs benef�t ȋless a ��o �ata s�a�e 
of atto�ne�ǯs fees an� �osts fo� ��ose��t�n� t�e �aseȌǤ  �aǤ Co�e Ț 
͸ͷǤʹǦ͵Ͳͻȋ�ȌǤ 
 

(3) �ote t�at 	lo �o�l� fo��e t�e �o�� �a���e� to t��alǤ  T�e �o�� 
�a���e� �annot settle 	loǯs t���� �a�t� �la�� ��t�o�t bot� t�e 
Co���ss�onǯs an� 	loǯs a���o�alǤ  �aǤ Co�e Ț ͸ͷǤʹǦ͵ͲͻȋCȌǤ 
 

Two Final Thoughts on Comp Lien Reduction: 
 
1) Be sure to demand an itemized comp lien from the carrier.  Review it and make 

sure it does not include nurse case manager, IME, or attorney’s fees that do not 
represent benefits paid to or on behalf of the injured worker.  Make sure any 
such fees are deleted and the lien recalculated. 

 
2) Also be aware that there is authority for excluding the full amount of any comp 

settlement from the comp carrier’s lien against a third party settlement.  In 
Spicer v. Robinson, Case No. 16-99 (Buckingham Cir. Ct.) (VLW 018-8-065) 
(6/20/2018), Judge Blessing ruled that a comp settlement of $182,500 for future 
comp benefits reached after claimant’s third party lawsuit was filed should not 
be included in the comp lien.  This despite the fact that the final Order stated that 
the carrier retained all subrogation rights.  The third party suit later settled for 
$1.8 million. 

 
aȌ T�e�e �s no �ont�oll�n� ��e�e�ent on t��s ��est�onǤ 

 
bȌ �o� s�o�l� e��e�t t�at �o�n� fo��a�� �o�� �a���e�s ��ll t�� to �n�l��e lan��a�e 

�n t�e f�nal ���e� t�at t�e �a���e�ǯs s�b�o�at�on ����ts e���essl� �n�l��e t�e f�ll 
a�o�nt of t�e �o�� settle�entǤ  
 

�Ȍ T�e �a�t�es to a ̈́ʹǤͷ ��ll�on �o�� settle�ent �e�o�te� �n Va. Lawyers Weekly �n 
�a��� ʹͲͳͻ a��ea� to �a�e �a� Spicer �n ��n� �n st���t���n� t�e�� settle�entǤ  
�n t�at �aseǡ �e�o�te� as John Doe v. Confidential ȋ��� ͳͻǦTǦͲʹͳȌǡ t�e �a�t�es 
a��ee� to l���t t�e �o�� l�en fo� t�e �en��n� t���� �a�t� �ase to ̈́͹ͻͲǡͲͲͲǡ t�e 
a�o�nt �a�� fo� �e���al an� �a�e loss benef�ts �� to t�e settle�ent of t�e �o�� 
�la��ǡ t�e�eb� e��l���n� t�e ̈́ʹǤͷ ��ll�on �o�� settle�ent of f�t��e benef�ts 
f�o� t�e l�enǤ    
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COMMONWEALTH OF VIRGINIA 
VIRGINIA WORKERS' COMPENSATION COMMISSION 

333 E. Franklin St., Richmond Virginia 23219 
www.workcomp.virginia.gov 

1-877-664-2566 

Third Party 
Order 

Date of this Award Order; June 19, 2018 

To All Interested Parties: 

The Virginia Workers' Compensation Commission has been advised that a third party recovery 
has been received on this claim. The total recovery was $340,000.00 on May 30, 2018. The 
employer's statutory lien at the time of the recovery was $105,596.29. As required by §65.2-311, 
the employer/carrier is responsible for a pro rata of expenses and attorney's fees. At settlement, 
the employer/carrier received $24,546.10 in satisfaction of the employer/carrier's lien amount to 
date. 

Pursuant to §65.2-313, Code of Virginia, the employer/carrier is entitled to a credit in the amount 
of $234,403.71 against its liability for additional compensation payments and medical expenses, 
after which its responsibility to make such payments shall resume. 

The Injured Worker remains entitled to a reimbursement of attorney fees and expenses at the 
rate of 77% of any additional compensation and/or medical entitlements as they are incurred. 
Such reimbursement shall be paid by the carrier/employer directly to the Injured Worker on a 
quarterly basis from the date of this award. The Injured Worker must provide the 
carrier/employer with medical bills when a pro rata reimbursement is sought. 

If any party wishes to dispute this Award Order, a Request for Review (appeal) must be filed 
within 30 days of the date of this Order. If there are any questions regarding information 
contained in this Order, please contact the Commission toll free at 1-877-664-2566. 

Virginia Workers' Compensation Commission 

CSD/ams 

Form # SN27 
Revision Date 10/01/08 
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���T��� �	 � ��� C�������T  
 

T�a��s 
Ǥ 
�a�a� 
ȋͷͶͲȌ ͻͺ͵ǦͻͶʹͲ 

 
 
 You have been served with notice of a bar complaint. What happens next? How 
does the process work? Who are the players? What can you expect? 
 
 This outline will answer these questions, provide you with the applicable 
rules, and offer tips from practitioners who defend against bar complaints and 
words of wisdom from Bar officials.  
 
 It is, of course, no substitute for a full review of the rules and the advice of 
counsel.  
 

�Ǥ T�e �la�e�s  

�es�on�ent Ȃ T�e atto�ne� ��o �s t�e s�b�e�t of t�e �o��la�ntǤ  
 
�nta�e Co�nsel Ȃ �a� �o�nsel ��o ta�es on t�e tas� of �a��n� an �n�t�al 
�e��e� of a �o��la�ntǤ  
 
�a� Co�nsel Ȃ �tto�ne�s e��lo�e� b� t�e �a�Ǣ t�e� o����� t�e �ole of 
��ose��to�Ǥ  
 
�a� �n�est��ato� Ȃ �n e��lo�ee of t�e �a� ��o o�����es t�e �ole of a la� 
enfo��e�ent off��e� �n�est��at�n� a �aseǤ �ost a�e la��e�s o� la� ��a��atesǤ 
 
��st���t Co���ttee Ȃ T�e f��st a������at��e bo�� to �ons��e� a ba� �o��la�ntǤ 
T�e� a�e �o��ose� of la��e�s an� la��e�sonsǡ an� ea�� �o���ttee se��es 
one o� �o�e ������al ��st���tǤ T�e� o����� t�e �ole of ��an� ����ǡ alt�o��� 
t�e� �an ���ose so�e t��es of ��s���l�ne t�e�sel�esǤ   
 
��s���l�na�� �oa�� Ȃ T�e ����est a������at��e bo�� establ�s�e� �n�e� t�e 
��s���l�na�� ��lesǤ �t �s �o��ose� of ʹͲ �e�be�sǡ ͳ͸ of ��o� a�e atto�ne�sǤ   
 
CǤ�Ǥ�Ǥ�Ǥ Ȃ T�e �tan��n� Co���ttee on �a��e� ��s���l�neǤ �t o�e�sees t�e 
ent��e ��o�essǡ b�t �as no ���e�t �ole �n �an�l�n� �o��la�ntsǤ   
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��Ǥ T�e ��o�ess 

Note – all references to rules are to sub-paragraphs of Part 6, § IV, Paragraph 
13 of the Rules of the Supreme Court of Virginia. The rules are set out in 
Section VII  below. 

�Ǥ �nta�e of Co��la�nt 

ͳǤ �o���es of Co��la�nts 

aǤ Cl�ents 

bǤ �a��e�s 

�Ǥ 
���es 

�Ǥ �non��o�s  

The Bar makes no distinction between anonymous 
complaints and others.  The investigative process is 
identical. However, the absence of a named complainant 
may lead officials to conclude that the burden of proof 
cannot be met.  

eǤ �one 

The Bar may open investigations into conduct that is 
revealed indirectly, such as through newspaper or journal 
articlesǤ  

ʹǤ �oss�ble ��s�os�t�on b� �nta�e Co�nsel ȋ��le ͳ͵ǦͳͲǤȌ  

aǤ ǲ�Ǥ�ǤTǤǳ  

Stands for “No Action Taken.” Complaints that obviously 
lack merit may be summarily dismissed by intake counsel 
without further action. ȋ��le ͳ͵ǦͳͲȋ�ȌǤȌ  

• ��at t��es of �o��la�nts a�e ��s��sse� at t��s sta�eǫ  

Complaints that lack any indicia that an attorney 
has violated any Rule of Professional Conduct. 
These include complaints that a lawyer simply 
failed to win a case, most complaints about fees, 
and complaints about conduct that clearly does 
not infringe any Rule of Professional Conduct.  
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• �ot�f��at�on to la��e�ǫ  

No. 

bǤ �nfo��al �n�est��at�onȀ��oǦ��t��e �ette� 

In some limited circumstances, intake counsel may 
deal with a simple complaint by writing to the 
attorney and asking that the problem be remedied. 
This is not considered a form of discipline. ȋ��le ͳ͵Ǧ
ͳͲȋCȌǤȌ 

�Ǥ �ss��n�ent to �a� Co�nsel fo� ��el���na�� �n�est��at�on 

Complaints that make credible allegations of a 
violation of a Rule of Professional Conduct are 
assigned to Bar Counsel for investigationǤ  
ȋ��le ͳ͵ǦͳͲȋCȌǤȌ 

�Ǥ  ��el���na�� �n�est��at�on 

ͳǤ �ot�f��at�onǡ �es�onseǡ �e�l� 

• ��t� to �es�on�ǡ �an�l�n� of �����le�e� �ate��alsǡ �ea�l�nes 

Attorneys are required to cooperate with the investigative 
process. Failure to do so is itself a violation of the ethical 
rules. ȋ�aǤ ��le of ��ofǤ Con���t ͺǤͳȋ�ȌǤȌ An attorney may 
reveal otherwise confidential information in responding to a 
complaintǤ ȋ�aǤ ��le of ��ofǤ Con���t ͳǤ͸ȋbȌȋʹȌǤȌ 

• 	o�� of �es�onse 

Responses should be in writing.  

• �a��e� ��ǡ o� notǫ  

Opinions differ.   

• ���ess b� �es�on�ent to �ate��als  

The responding attorney will be furnished with a copy of the 
complaint, and the complainant will be given a copy of the 
attorney’s response. The attorney is not allowed to see any 
reply from the complainant, nor to examine the Bar’s file. 
Discovery is limited. ȋ��le ͳ͵ǦͳͳǤȌ   
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• �t�ate�� 

• �ea�l�neǡ 	a�l��e to �es�on� 

There is typically a 21 day deadline to respond. Failure to 
respond may itself be an ethical violation, and will result in 
the complaint being escalated to the next level for further 
investigation. 

ʹǤ �n�est��at�on an� �nte���e� ȋ��le ͳ͵ǦͳͲȋ�ȌǤȌ 

• �� ��o�ǫ  

The Bar employs investigators, some of whom are attorneys 
or law graduates.  

• 	o�� of �nte���e� 

The interview is typically conducted in person, and is 
recorded and videotaped. Investigators may interview others 
besides the responding attorney, including clients, other 
attorneys, judges, and other witnesses.  

• ��tfalls 

Any information collected by the Bar which indicates a 
violation of an ethical rule may be cause for discipline, 
regardless of whether it concerns the original complaint.  

CǤ  �oss�ble ��t�ons b� �a� Co�nsel ȋ��le ͳ͵ǦͳͲȋ�ȌǤȌ 

ͳǤ ��s��ssal 

The Bar Counsel will not file a complaint when, in his or her judgment 
following a preliminary investigation:  

- As a matter of law, the conduct questioned or alleged does 
not constitute misconduct;  

- The evidence available shows that the Respondent did not 
engage in the misconduct questioned or alleged;  

- There is no credible evidence to support any allegation of 
misconduct by the Respondent; or  
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- The evidence could not be reasonably be expected to support 
any allegation of misconduct under a clear and convincing 
evidentiary standard.  

ȋ��le ͳ͵ǦͳͲȋ�ȌǤȌ 

ʹǤ C�a��e of ��s�on���t an� �efe��al to ��st���t Co���ttee �e�el  
 ȋ��le ͳ͵ǦͳͲȋ	ȌǤȌ 

• ��at �oes �t �eanǫ  

A charge of misconduct and referral to the District 
Committee level is roughly the equivalent of submission of a 
charge to a grand jury. It does not necessarily mean that the 
complaint is well-founded or that discipline will be imposed.  

�Ǥ  ��t�on at t�e ��st���t Co���ttee �e�el 

ͳǤ �efe��al to ��bǦCo���ttee an� �oss�ble ��t�ons 

aǤ 	��t�e� �n�est��at�on ȋ��le ͳ͵Ǧͳͷȋ�ȌǤȌ  

Possible, but virtually never occurs.  

bǤ ��s��ssal  

Reasons for dismissal are basically the same as the 
reasons Bar Counsel would elect not to proceedǤ 
ȋ��le ͳ͵Ǧͳͷ ȋ�ȌȋͳȌǤȌ  

i� �eal ��s��ssal ȋ��le ͳ͵Ǧͳͷȋ�ȌȋͳȌǤȌ 

ii� 	a�e ��s��ssal ȋ��le ͳ͵Ǧͳͷȋ�ȌȋͳȌȋ�ȌǦȋ�ȌǤȌ 

• “��s��ssal �e ��n���sǳ  

• ǲ��s��ssal fo� e��e�t�onal ������stan�esǳ 

As of June, 2019, the Bar has done away 
with these two types of sanctions.  

�Ǥ ����ate ���on�t�on ��t�o�t Te��s 

The private admonition without terms is the only form of 
discipline that the District Sub-Committee may impose on 
its own. ȋ��le ͳ͵Ǧͳͷȋ�ȌȋʹȌǤȌ 
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�Ǥ 	�n��n� of ����en�e of ��s�on���t an� �efe��al to 	�ll 
 Co���ttee 

The equivalent of an indictment by a grand jury. This 
means that the District Sub-Committee has agreed that 
there has likely been an ethical violation, and has also 
agreed that the violation may not be remedied by a 
private admonition without termsǤ ȋ��le ͳ͵Ǧͳͷȋ�ȌȋͷȌǤȌ 

eǤ Ce�t�f��at�on to ��s���l�na�� �oa��  

If the charge involves misconduct that cannot be dealt 
with by the District Committee, the Sub-Committee may 
refer it directly to the Disciplinary Board. ȋ��les ͳ͵Ǧ
ͳͷȋ�Ȍȋ͵ȌǤȌ 

fǤ ���ee� ��s���l�ne  

The Sub-Committee may approve an agreed admonition 
or public or private reprimand, with or without termsǤ 
ȋ��le ͳ͵Ǧͳͷ ȋ�ȌȋͶȌǤȌ 

ʹǤ ��t�on b� ��st���t Co���ttee 

If the case is referred to the full District Committee, Bar Counsel 
will serve a Charge of Misconduct on the responding attorney. 
The attorney must file an answer. ȋ��le ͳ͵Ǧͳ͸ȋ�Ȍȋͳ͵ȌǤȌ 

aǤ ��s��ssal  

For basically the same reasons as discussed above. 
ȋ��le ͳ͵Ǧͳ͸ȋ�ȌǤȌ 

bǤ ���ee� ��s���l�ne  

The District Committee may solicit agreement by the 
attorney to a public or private admonition or reprimand, 
with or without terms.  

�Ǥ �ea��n� b� 	�ll Co���ttee 

The District Committee can hear cases involving 
misconduct that would warrant an admonition or 
reprimand, but not suspension or revocation of a license.  
 
• 	o��at an� ��les of �ea��n� 

Page 320 of 424



 

7 

 2019 Gentry Locke Seminar  
 

The hearing resembles a judicial hearing or trial, 
but differs in several respects -- most notably with 
regard to the rules of evidence and the 
participation of the complainant. 
ȋ��les ͳ͵Ǧͳ͸ȋ�Ȍȋ�ȌǤȌ 

• ����en of ��oof  

Misconduct must be proven by clear and 
convincing evidence at all stages of the process.  

• ��s�os�t�on  

The District Committee will either dismiss the 
complaint, impose discipline short of suspension 
or revocation, or certify it to the Disciplinary 
Board. ȋ��les ͳ͵Ǧͳ͸ȋ�ȌǦȋ�ȌǤȌ 

�Ǥ Ce�t�f��at�on to ��s���l�na�� �oa��  

Upon a finding of serious misconduct, the case is referred 
to the Disciplinary Board.  

�Ǥ  ���eal of ��st���t Co���ttee �e��s�on 

A decision by the District Committee to impose discipline may be 
appealed to the Disciplinary Board. ȋ��le ͳ͵Ǧͳ͹ǤȌ 

	Ǥ  ��t�on b� ��s���l�na�� �oa�� 

After certification to the Disciplinary Board, the responding attorney 
will be served with the Certification and must respond. The respondent 
can choose a hearing before a panel of the Disciplinary Board or a 
three-judge panel. ȋ��le  ͳ͵Ǧͳͺȋ�ȌǤȌ 

ͳǤ ���ee� ��s���l�ne 

The Disciplinary Board may offer the opportunity to agree 
to discipline, and will set a deadline by which the responding 
attorney must agree.  
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ʹǤ �ea��n� �efo�e T��eeǦ
���e �anel o� �anel of ��s���l�na�� �oa��  

• 	o��at of �ea��n�  

The format of the hearing is set out in Rules 
13-18((D)-(N). It resembles, but is not identical to, a 
judicial hearing or trial.  


Ǥ  ���eal to ����e�e Co��t 

An appeal of right lies to the Supreme Court of Virginia from any ruling 
of the Disciplinary BoardǤ ȋ��le ͳ͵Ǧʹ͸ǤȌ 

���Ǥ ��t�ons �ot �n�ol��n� ��s�on���t 

�Ǥ  ���a���ent ȋ��le ͳ͵Ǧʹ͵ǤȌ 

�Ǥ  C����nal Con���t�on 

• ��at ����esǫ 

Lying, cheating, or stealing. ȋ��le ͳ͵ǦʹʹǤȌ 

CǤ  �e����o�al ��t�ons 

The Bar may impose reciprocal discipline on an attorney who is 
disciplined in another state. ȋ��le ͳ͵ǦʹͶǤȌ 

��Ǥ ��bl�� �e�o��s of ��s���l�ne  
 

Complaints themselves and investigative files are confidential unless 
introduced into evidence. Files concerning impairment are confidential. No 
public record is made of private discipline, although the Bar may rely on 
records of such discipline in future proceedings. All proceedings before the 
District Committee, the Disciplinary Board, or any three-judge panel are public.  
ȋ��le ͳ͵Ǧ͵ͲǤȌ   
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�Ǥ �o��s of ��s�o� 
“A written engagement letter is key.” 

 
“Apologize for mistakes, and fix them.” 

 
“Communicate with your client. If you have a difficult client you hate to 

communicate with, communicate even more.” 
 

“Be reasonable, and don’t be offensive.” 
 

“Keep good records.” 
 

“Don’t ignore a complaint, don’t stonewall, and don’t lie.” 
 

If you did it, just take your lumps and move on.” 
 

“We are mostly concerned with stealing money, but the other big ones are 
conflicts of interest, mishandling of confidential information, and lying.” 

 
“We have a zero tolerance for mishandling of money.” 

 
“The District Committee is often pickier than bar counsel.” 

 
“Use the ethics hotline.” 

 
“The ethics hotline is largely irrelevant.” 

 
“We are here to protect the public, but we don’t want to railroad anyone.” 

 
 

��Ǥ �t�e� 

�Ǥ  �t���s �otl�ne 

• Opinions differ on value and use in disciplinary proceedings. 

�Ǥ  Co���ttee on �a��e� ��s���l�ne ȋCǤ�Ǥ�Ǥ�ǤȌ 

• Not directly involved in the handling of complaints.  
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���Ǥ �ele�te� ��lesǣ �a�t ͸ǡ Ț ��ǡ �a�a��a�� ͳ͵ 

 13-10 Processing of Complaints by Bar Counsel 
 

�Ǥ �e��e�Ǥ  
�a� Co�nsel s�all �e��e� all Co��la�ntsǤ �fǡ follo��n� �e��e� of a Co��la�ntǡ �a� 
Co�nsel �ete���nes t�at t�e �on���t ��est�one� o� alle�e� �oes not ��esent an 
�ss�e �n�e� t�e ��s���l�na�� ��lesǡ �a� Co�nsel s�all not o�en an �n�est��at�onǡ 
an� t�e Co��la�nt s�all be ��s��sse�Ǥ 

�Ǥ �o ��s��ssal b� Co��la�nantǤ  
�o Co��la�nt o� alle�at�on of ��s�on���t s�all be ��s��sse� at an� sta�e of t�e 
��o�ess solel� ��on a �e��est b� a Co��la�nant to ��t���a� ��s o� �e� 
Co��la�ntǤ 

CǤ ����a�� �esol�t�onǤ  
�a� Co�nsel s�all �e���e ��et�e� a Co��la�nt �s a���o���ate fo� an �nfo��al o� 
abb�e��ate� �n�est��at�onǤ  ��en a Co��la�nt �n�ol�es ��no� alle�at�ons of 
��s�on���t s�s�e�t�ble to ea�l� �esol�t�onǡ �a� Co�nsel �a� ass��n t�e 
Co��la�nt to a staff �e�be�ǡ a ��st���t Co���ttee �e�be�ǡ o� �se an� ot�e� 
�eans ��a�t��able to s�ee��l� �n�est��ate an� �esol�e t�e alle�at�ons of 
��s�on���tǤ  �f t�e Co��la�nt �s �esol�e� t��o��� t��s ��o�essǡ �a� Co�nsel s�all 
t�en ��s��ss t�e Co��la�ntǤ  ���� ��s��ssal s�all not be�o�e a �a�t of t�e 
�es�on�entǯs ��s���l�na�� �e�o��Ǥ  �f �a� Co�nsel ��ooses not to ��o�ee� �n�e� 
t��s s�bse�t�onǡ o�ǡ �a��n� ele�te� to ��o�ee� �n�e� t��s s�bse�t�onǡ t�e 
Co��la�nt �s not �esol�e� ��t��n ͻͲ �a�s f�o� t�e �ate of f�l�n�ǡ �a� Co�nsel 
s�all ��o�ee� ���s�ant to t�e follo��n� s�bse�t�onsǤ 
 

�Ǥ ��el���na�� �n�est��at�onǤ  
� ��el���na�� �n�est��at�on �a� �ons�st of obta�n�n� a �es�onseǡ �n ���t�n�ǡ f�o� 
t�e �es�on�ent to t�e Co��la�nt an� s�a��n� t�e �es�onseǡ �f an�ǡ ��t� t�e 
Co��la�nantǡ so t�e Co��la�nant �a� �a�e an o��o�t�n�t� to ��o���e a���t�onal 
�nfo��at�onǤ 
 

�Ǥ ��s�os�t�on b� �a� Co�nsel afte� ��el���na�� �n�est��at�onǤ  
�a� Co�nsel �a� �on���t a ��el���na�� �n�est��at�on of an� Co��la�nt to 
�ete���ne ��et�e� �t s�o�l� be �efe��e� to t�e ��st���t Co���tteeǤ �a� Co�nsel 
s�all not f�le a Co��la�nt ��t� a ��st���t Co���ttee follo��n� a ��el���na�� 
�n�est��at�on ��enǡ �n �a� Co�nselǯs �����entǣ  

ͳǤ �s a �atte� of la�ǡ t�e �on���t ��est�one� o� alle�e� �oes not 
�onst�t�te ��s�on���tǢ 

ʹǤ T�e e���en�e a�a�lable s�o�s t�at t�e �es�on�ent ��� not en�a�e 
�n t�e ��s�on���t ��est�one� o� alle�e�Ǣ 

͵Ǥ T�e�e �s no ��e��ble e���en�e to s���o�t an� alle�at�on of 
��s�on���t b� t�e �es�on�entǢ o� 
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ͶǤ T�e e���en�e a�a�lable �o�l� not �easonabl� be e��e�te� to 
s���o�t an� alle�at�on of ��s�on���t �n�e� a �lea� an� �on��n��n� 
e���ent�a�� stan�a��Ǥ 

	Ǥ �efe��al to ��st���t Co���tteeǤ  
�a� Co�nsel s�all not�f� t�e ��st���t Co���ttee C�a�� t�at a Co��la�nt �as been 
�efe��e� to a ��st���t Co���ttee fo� �n�est��at�onǤ T�e�eafte�ǡ t�e Co��la�nt 
s�all be �n�est��ate� an� a �e�o�t t�e�eof �a�e to a ��b�o���tteeǤ 


Ǥ �e�o�t to ��b�o���tteeǤ  
��en s�b��tt�n� an �n�est��at��e �e�o�t to t�e ��b�o���tteeǡ �a� Co�nsel o� 
Co���ttee Co�nsel �a� also sen� a �e�o��en�at�on as to t�e a���o���ate 
��s�os�t�on of t�e Co��la�ntǤ 

 
* * * * * * * * *  

 
13-11 Limited Right to Discovery 
 
T�e�e s�all be no ����t to ��s�o�e�� �n �onne�t�on ��t� ��s���l�na�� �atte�sǡ 
�n�l���n� �atte�s befo�e t��eeǦ����e C�����t Co��tsǡ e��e�tǣ 

�Ǥ �ss�an�e of s��� s���onses an� s�b�oenae as a�e a�t�o���e�Ǣ an� 

�Ǥ �a� Co�nsel s�all f��n�s� to �es�on�ent a �o�� of t�e �n�est��at��e �e�o�t 
�ons��e�e� b� t�e ��b�o���ttee ��en t�e ��b�o���ttee set t�e Co��la�nt fo� 
�ea��n� befo�e t�e ��st���t Co���ttee o� �e�t�f�e� t�e Co��la�nt to t�e �oa��ǡ 
��t� t�e follo��n� l���tat�onsǣ  

ͳǤ �a� Co�nsel s�all not be �e����e� to ��o���e an� �nfo��at�on o� 
�o���ent obta�ne� �n �onf��en�e f�o� an� la� enfo��e�ent o� 
��s���l�na�� a�en��ǡ o� an� �o���ents t�at a�e ��ote�te� b� t�e 
atto�ne�Ǧ�l�ent �����le�e o� �o�� ��o���t �o�t��neǡ �nless atta��e� to 
o� �efe�en�e� �n t�e �n�est��at��e �e�o�tǢ 

ʹǤ �a� Co�nsel s�all not be �e����e� to �e�eal ot�e� �o���n��at�ons 
bet�een t�e �n�est��ato� an� �a� Co�nselǡ o� bet�een �a� Co�nsel 
an� t�e ��b�o���tteeǢ an� 

͵Ǥ �a� Co�nsel s�all �a�e a t��el� ��s�los��e to t�e �es�on�ent of all 
�no�n e���en�e t�at ten�s to ne�ate t�e ��s�on���t of t�e 
�es�on�ent o� ��t��ate �ts se�e��t� o� �����ǡ ��on a f�n��n� of 
��s�on���tǡ �o�l� ten� to s���o�t ���os�t�on of a lesse� san�t�on 
t�an ����t be ot�e���se ���ose�Ǥ �a� Co�nsel s�all �o��l� ��t� t�e 
��t� to ��s�lose t��s e���en�e �e�a��less of ��et�e� t�e �nfo��at�on �s 
�onf��ent�al �n�e� t��s �a�a��a��Ǥ �f �a� Co�nsel ��s�loses �n�e� t��s 
s�b�a�a��a�� �nfo��at�on t�at �s ot�e���se �onf��ent�alǡ �a� �o�nsel 
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s�all ��o��tl� not�f� t�e �tto�ne� o� Co��la�nant ��o �s t�e s�b�e�t 
of t�e ��s�los��e �nless �a� Co�nsel �e���es t�at ����n� s��� not��e 
�o�l� ��e�����e a ��s���l�na�� �n�est��at�onǤ �ot��e s�all be �n ���t�n� 
an� s�all be �ee�e� effe�t��e ��en �a�le� b� f��stǦ�lass �a�l to t�e 
�a�ǯs last �no�n a���ess of t�e s�b�e�t Co��la�nant o� �tto�ne�Ǥ 

* * * * * * * * *  
 

13-15 Subcommittee Action 
 
�Ǥ �efe��alǤ 	ollo��n� �e�e��t of t�e �e�o�t of �n�est��at�on an� �a� Co�nselǯs 

�e�o��en�at�onǡ t�e ��b�o���ttee �a� �efe� t�e �atte� to �a� Co�nsel fo� 
f��t�e� �n�est��at�onǤ 

�Ǥ �t�e� ��t�onsǤ �n�e t�e �n�est��at�on �s �o��lete to t�e ��b�o���tteeǯs 
sat�sfa�t�onǡ �t ��ll ta�e one of t�e follo��n� a�t�onsǤ  

ͳǤ ��s��ssǤ �t s�all ��s��ss t�e Co��la�nt ��enǣ  

aǤ �s a �atte� of la� t�e �on���t ��est�one� o� alle�e� �oes not 
�onst�t�te ��s�on���tǢ o� 

bǤ T�e e���en�e a�a�lable s�o�s t�at t�e �es�on�ent ��� not en�a�e 
�n t�e ��s�on���t ��est�one� o� alle�e�ǡ o� t�e�e �s no ��e��ble 
e���en�e to s���o�t an� alle�at�on of ��s�on���t b� �es�on�entǡ 
o� t�e e���en�e a�a�lable �o�l� not �easonabl� be e��e�te� to 
s���o�t an� alle�at�on of ��s�on���t �n�e� a �lea� an� 
�on��n��n� e���ent�a�� stan�a��Ǣ o� 

�Ǥ T�e ��b�o���ttee �on�l��es t�at a ��s��ssal De Minimis s�o�l� 
be ���ose�Ǣ o� 

�Ǥ T�e ��b�o���ttee �on�l��es t�at a ��s��ssal fo� ���e�t�onal 
C�����stan�es s�o�l� be ���ose�Ǣ o� 

eǤ T�e a�t�on alle�e� to be ��s�on���t �s ��ote�te� b� s��e�se��n� 
la�Ǥ 

�n �a��n� t�e �ete���nat�on �n t�e ��e�e��n� s�b�a�a��a��s �ǤͳǤ�Ǥ an� 
�ǤͳǤ�Ǥǡ t�e ��b�o���ttee s�all �a�e a��ess to �es�on�ent̵s ���o� ��s���l�na�� 
�e�o��Ǥ �es�on�entǡ ��t��n ten �a�s afte� t�e �ss�an�e of a ��s��ssal ����� 
��eates a ��s���l�na�� �e�o��ǡ �a� �e��est a �ea��n� befo�e t�e ��st���t 
Co���tteeǤ 

ʹǤ ���ose an ���on�t�on ��t�o�t Te��sǤ �n �a��n� t��s �ete���nat�onǡ t�e 
��b�o���ttee s�all �a�e a��ess to �es�on�ent̵s ���o� ��s���l�na�� �e�o��Ǥ 
�es�on�entǡ ��t��n ten �a�s afte� t�e �ss�an�e of an ���on�t�on ��t�o�t 
Te��sǡ �a� �e��est a �ea��n� befo�e t�e ��st���t Co���tteeǤ 
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͵Ǥ Ce�t�f� to t�e �oa��Ǥ Ce�t�f� t�e Co��la�nt to t�e �oa�� ���s�ant to t��s 
�a�a��a�� o� f�le a �o��la�nt �n a C�����t Co��tǡ ���s�ant to �aǤ Co�e Ț ͷͶǤͳǦ
͵ͻ͵ͷǤ Ce�t�f��at�on s�all be base� on a �easonable bel�ef t�at t�e �es�on�ent 
�as en�a�e� o� �s en�a��n� �n ��s�on���t t�atǡ �f ��o�e�ǡ �o�l� ��st�f� a 
��s�ens�on o� �e�o�at�onǤ �n �a��n� t��s �ete���nat�onǡ t�e ��b�o���ttee 
s�all �a�e a��ess to �es�on�entǯs ���o� ��s���l�na�� �e�o��Ǥ 

ͶǤ ����o�e an ���ee� ��s�os�t�onǤ ����o�e an ���ee� ��s�os�t�on ���os�n� 
one of t�e follo��n� �on��t�ons o� san�t�onsǣ  

aǤ ���on�t�onǡ ��t� o� ��t�o�t Te��sǢ o� 

bǤ ����ate �e����an�ǡ ��t� o� ��t�o�t Te��sǢ o� 

�Ǥ ��bl�� �e����an�ǡ ��t� o� ��t�o�t Te��sǤ 

ͷǤ �et t�e Co��la�nt fo� �ea��n� befo�e t�e ��st���t Co���tteeǤ �n �a��n� t��s 
�ete���nat�onǡ t�e ��b�o���ttee s�all �a�e a��ess to �es�on�entǯs ���o� 
��s���l�na�� �e�o��Ǥ 

CǤ �ote �e����e� fo� ��t�onǤ �ll a�t�ons ta�en b� ��b�o���tteesǡ e��e�t fo� 
a���o�al of ���ee� ��s�os�t�onsǡ s�all be b� �a�o��t� �oteǤ 

�Ǥ �e�o�t of t�e ��b�o���tteeǤ �ll �e��s�ons of t�e ��b�o���ttee s�all be �e�o�te� 
to t�e ��st���t Co���ttee �n a t��el� fas��onǤ 

�Ǥ �ot��e of ��t�on of t�e ��b�o���tteeǤ �f a ��b�o���ttee �as ��s��sse� t�e 
Co��la�ntǡ t�e C�a�� s�all ��o��tl� ��o���e ���tten not��e to t�e Co��la�nantǡ 
t�e �es�on�ent an� �a� Co�nsel of s��� ��s��ssal an� t�e fa�t�al an� le�al bas�s 
t�e�efo�Ǥ �f a ��b�o���ttee �ete���nes to �ss�e an ���on�t�on ��t� o� ��t�o�t 
Te��sǡ o� a ����ate o� ��bl�� �e����an� ��t� o� ��t�o�t Te��sǡ t�e C�a�� s�all 
��o��tl� sen� t�e Co��la�nantǡ t�e �es�on�ent an� �a� Co�nsel a �o�� of t�e 
��b�o���tteeǯs �ete���nat�onǤ �f a ��b�o���ttee ele�ts to �e�t�f� a Co��la�nt 
to t�e �oa��ǡ t�e ��b�o���ttee C�a�� s�all ��o��tl� �a�l a �o�� of t�e 
Ce�t�f��at�on to t�e Cle�� of t�e ��s���l�na�� ��ste�ǡ �a� Co�nselǡ t�e �es�on�ent 
an� t�e Co��la�nantǤ 

	Ǥ ��o�e���e �n �ll Te��s CasesǤ �f a ��b�o���ttee ���oses Te��sǡ t�e 
��b�o���ttee s�all s�e��f� t�e t��e �e��o� ��t��n ����� �o��l�an�e ��t� t�e 
Te��s s�all be �o��lete�Ǥ �f Te��s �a�e been ���ose� a�a�nst a �es�on�entǡ 
t�at �es�on�ent s�all �el��e� a �e�t�f��at�on of �o��l�an�e ��t� s��� Te��s to 
�a� Co�nsel ��t��n t�e t��e �e��o� s�e��f�e� b� t�e ��b�o���tteeǤ �f a 
��b�o���ttee �ss�es an ���on�t�on ��t� Te��sǡ a ����ate �e����an� ��t� 
Te��sǡ o� a ��bl�� �e����an� ��t� Te��s base� on an ���ee� ��s�os�t�onǡ t�e 
���ee� ��s�os�t�on s�all s�e��f� t�e alte�nat��e ��s�os�t�on to be ���ose� �f t�e 
Te��s a�e not �o��l�e� ��t� o� �f t�e �es�on�ent �oes not �e�t�f� �o��l�an�e 
��t� Te��s to �a� Co�nselǤ �f t�e �es�on�ent �oes not �o��l� ��t� t�e Te��s 
���ose� o� �oes not �e�t�f� �o��l�an�e ��t� Te��s to �a� Co�nsel ��t��n t�e 
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t��e �e��o� s�e��f�e�ǡ �a� Co�nsel s�all se��e not��e �e�����n� t�e �es�on�ent to 
s�o� �a�se ��� t�e alte�nat��e ��s�os�t�on s�o�l� not be ���ose�Ǥ ���� s�o� 
�a�se ��o�ee��n� s�all be set fo� �ea��n� befo�e t�e ��st���t Co���ttee at �ts 
ne�t a�a�lable �ea��n� �ate as �ete���ne� �n t�e ��s��et�on of t�e ��st���t 
Co���ttee C�a��Ǥ T�e b���en of ��oof s�all be on t�e �es�on�ent to s�o� t��el� 
�o��l�an�e an� t��el� �e�t�f��at�on b� �lea� an� �on��n��n� e���en�eǤ �f t�e 
��st���t Co���ttee �ete���nes t�at t�e �es�on�ent fa�le� to �o��l� ��t� t�e 
Te��s o� fa�le� to �e�t�f� �o��l�an�e ��t��n t�e state� t��e �e��o�ǡ t�e 
alte�nat��e ��s�os�t�on s�all be ���ose�Ǥ �a� Co�nsel s�all be �es�ons�ble fo� 
�on�to��n� �o��l�an�e ��t� Te��s an� �e�o�t�n� an� non�o��l�an�e to t�e 
��st���t Co���tteeǤ 


Ǥ �lte�nat��e ��s�os�t�on fo� ��bl�� �e����an� ��t� Te��sǤ T�e alte�nat��e 
��s�os�t�on fo� a ��bl�� �e����an� ��t� Te��s s�all be a Ce�t�f��at�on 	o� 
�an�t�on �ete���nat�on �nless t�e �es�on�ent �as ente�e� �nto an ���ee� 
��s�os�t�on fo� t�e ���os�t�on of an alte�nat��e ��s�os�t�on of a s�e��f�� �e��o� of 
��s�ens�on of ���enseǤ 

 
* * * * * * * * *  

 
13-16 District Committee Proceedings 
 
�Ǥ C�a��e of ��s�on���tǤ �f t�e ��b�o���ttee �ete���nes t�at a �ea��n� s�o�l� be 

�el� befo�e a ��st���t Co���tteeǡ �a� Co�nsel s�allǡ at least Ͷʹ �a�s ���o� to t�e 
�ate f��e� fo� t�e �ea��n�ǡ se��e ��on t�e �es�on�ent b� �e�t�f�e� �a�l t�e 
C�a��e of ��s�on���tǡ a �o�� of t�e �n�est��at��e �e�o�t �ons��e�e� b� t�e 
��b�o���ttee an� an� e���l�ato�� �ate��als �n t�e �ossess�on of �a� Co�nselǤ 

�Ǥ �es�onse b� �es�on�ent �e����e�Ǥ �fte� t�e �es�on�ent �as been se��e� ��t� 
t�e C�a��e of ��s�on���tǡ t�e �es�on�ent s�allǡ ��t��n ʹͳ �a�s afte� se����e of 
t�e C�a��e of ��s�on���tǣ  

ͳǤ 	�le an ans�e� to t�e C�a��e of ��s�on���tǡ ����� ans�e� s�all be 
�ee�e� �onsent to t�e ����s���t�on of t�e ��st���t Co���tteeǢ o� 

ʹǤ 	�le an ans�e� to t�e C�a��e of ��s�on���t an� a �e�an� ��t� t�e 
Cle�� of t�e ��s���l�na�� ��ste� t�at t�e ��o�ee��n�s befo�e t�e 
��st���t Co���ttee be te���nate� an� t�at f��t�e� ��o�ee��n�s be 
�on���te� ���s�ant to �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǢ an� s���ltaneo�sl� 
��o���e a�a�lable �ates fo� a �ea��n� not less t�an ͵Ͳ no� �o�e t�an 
ͳʹͲ �a�s f�o� t�e �ate of t�e �e�an�Ǥ ��on s��� �e�an� an� 
��o��s�on of a�a�lable �ates as s�e��f�e� abo�eǡ f��t�e� ��o�ee��n�s 
befo�e t�e ��st���t Co���ttee s�all te���nateǡ an� �a� Co�nsel s�all 
f�le t�e �o��la�nt �e����e� b� �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǤ T�e �ea��n� s�all 
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be s��e��le� as soon as ��a�t��ableǤ �o�e�e�ǡ t�e ͵Ͳ to ͳʹͲ �a� t��e 
f�a�e s�all not �onst�t�te a �ea�l�ne fo� t�e �ea��n� to be �el�Ǥ 

CǤ 	a�l��e of �es�on�ent to �es�on�Ǥ �f t�e �es�on�ent fa�ls to f�le an ans�e�ǡ o� an 
ans�e� an� a �e�an�ǡ an� ��o���e a�a�lable �atesǡ as s�e��f�e� abo�eǡ t�e 
�es�on�ent s�all be �ee�e� to �a�e �onsente� to t�e ����s���t�on of t�e ��st���t 
Co���tteeǤ 

�Ǥ ��eǦ�ea��n� ���e�sǤ T�e C�a�� �a�ǡ sua sponte o� ��on �ot�on of t�e 
�es�on�ent o� �a� Co�nselǡ ente� s��� ��eǦ�ea��n� o��e� as �s ne�essa�� fo� t�e 
o��e�l� �on���t of t�e �ea��n� befo�e t�e ��st���t Co���tteeǤ ���� o��e� �a� 
establ�s� t��e l���ts an�ǣ  

ͳǤ ���e�t �a� Co�nsel an� �es�on�ent to ��o���e to ea�� ot�e�ǡ ��t� a 
�o�� to t�e C�a��ǡ a l�st of an� �o��es of all e���b�ts ��o�ose� to be 
�nt�o���e� at t�e ��s�on���t sta�e of t�e �ea��n�Ǣ 

ʹǤ �n�o��a�e �a� Co�nsel an� �es�on�ent to �onfe� an� ��s��ss 
st���lat�onsǢ an� 

͵Ǥ ���e�t �a� Co�nsel an� �es�on�ent to se��e on ea�� ot�e�ǡ ��t� a �o�� to t�e 
C�a��ǡ l�sts sett�n� fo�t� t�e na�e of ea�� ��tness t�e �a�t� �nten�s to �allǤ 

�Ǥ ��b�oenaeǡ ����onses an� Co�nselǤ T�e �es�on�ent �a� be �e��esente� b� 
�o�nselǤ T�e �es�on�ent �a� �e��est �a� Co�nsel o� t�e C�a�� of t�e ��st���t 
Co���ttee to �ss�e s���onses o� s�b�oenae fo� ��tnesses an� �o���entsǤ 
�e��ests fo� s���onses an� s�b�oenae s�all be ��ante�ǡ �nlessǡ �n t�e 
�����ent of t�e C�a�� of t�e ��st���t Co���tteeǡ s��� �e��est �s �n�easonableǤ 
��t�e� �a� Co�nsel o� �es�on�ent �a� �o�e t�e ��st���t Co���ttee to ��as� 
s��� s���onses o� s�b�oenaeǤ 

	Ǥ Cont�n�an�esǤ �n�e a ��st���t Co���ttee �as s��e��le� a �ea��n�ǡ no 
�ont�n�an�e s�all be ��ante� �nless �n t�e �����ent of t�e C�a�� t�e �ont�n�an�e 
�s ne�essa�� to ��e�ent �n��st��eǤ 


Ǥ ��bl�� �ea��n�sǤ ��st���t Co���ttee �ea��n�sǡ e��e�t �el�be�at�onsǡ s�all be o�en 
to t�e ��bl��Ǥ 

�Ǥ ��bl�� �o��etǤ T�e Cle��ǯs �ff��e s�all �a�nta�n a ��bl�� �o��et of all �atte�s set 
fo� �ea��n� befo�e a ��st���t Co���ttee o� �e�t�f�e� to t�e �oa��Ǥ 	o� e�e�� 
�atte� befo�e a ��st���t Co���ttee fo� ����� a C�a��e of ��s�on���t �as been 
�a�le� b� t�e �ff��e of t�e �a� Co�nselǡ t�e Cle�� s�all �la�e �t on t�e �o��et ʹͳ 
�a�s afte� t�e �ate of t�e C�a��e of ��s�on���tǤ 	o� e�e�� Co��la�nt �e�t�f�e� to 
t�e �oa�� b� a ��b�o���tteeǡ t�e Cle�� s�all �la�e �t on t�e �o��et on �e�e��t of 
t�e state�ent of t�e �e�t�f�e� ��a��es f�o� t�e ��b�o���tteeǤ 

�Ǥ ��al Test��on� an� ����b�tsǤ ��al test��on� s�all be ta�en an� ��ese��e� b� a 
Co��t �e�o�te�Ǥ �ll e���b�ts o� �o��es t�e�eof �e�e��e� �n e���en�e o� �a��e� 
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�ef�se� b� t�e ��st���t Co���ttee s�all be ��ese��e� �n t�e ��st���t Co���ttee 
f�le on t�e �atte�Ǥ 


Ǥ ��en�n� �e�a��s b� t�e C�a��Ǥ �fte� s�ea��n� t�e Co��t �e�o�te�ǡ ��o 
t�e�eafte� s�all a���n�ste� oat�s o� aff���at�ons to ��tnessesǡ t�e C�a�� s�all 
�a�e o�en�n� �e�a��s �n t�e ��esen�e of t�e �es�on�ent an� t�e Co��la�nantǡ 
�f ��esentǤ T�e C�a�� s�all also �n����e of t�e �e�be�s ��esent ��et�e� an� 
�e�be� �as an� �e�sonal o� f�nan��al �nte�est t�at �a� affe�tǡ o� be �easonabl� 
�e��e��e� to affe�tǡ ��s o� �e� ab�l�t� to be ���a�t�alǤ �n� �e�be� ans�e��n� �n 
t�e aff���at��e s�all be e���se� f�o� �a�t����at�on �n t�e �atte�Ǥ 

�Ǥ �ot�on to ���l��e ��tnessesǤ ��tnesses ot�e� t�an t�e Co��la�nant an� t�e 
�es�on�ent s�all be e��l��e� �nt�l e���se� f�o� a ��bl�� �ea��n� on �ot�on of 
�a� Co�nselǡ t�e �es�on�ent o� t�e ��st���t Co���tteeǤ 

�Ǥ ��esentat�on of t�e �a�ǯs ����en�eǤ �a� Co�nsel o� Co���ttee Co�nsel s�all 
��esent ��tnesses an� ot�e� e���en�e s���o�t�n� t�e C�a��e of ��s�on���tǤ 
�es�on�ent s�all be affo��e� t�e o��o�t�n�t� to ��ossǦe�a��ne t�e �a�ǯs 
��tnesses an� to ��allen�e an� e���en�e �nt�o���e� on be�alf of t�e �a�Ǥ ��st���t 
Co���ttee �e�be�s �a� also e�a��ne ��tnesses offe�e� b� �a� Co�nsel o� 
Co���ttee Co�nselǤ 

�Ǥ ��esentat�on of t�e �es�on�entǯs ����en�eǤ �es�on�ent s�all be affo��e� t�e 
o��o�t�n�t� to ��esent ��tnesses an� ot�e� e���en�e on be�alf of �es�on�entǤ 
�a� Co�nsel o� Co���tteeǯs Co�nsel s�all be affo��e� t�e o��o�t�n�t� to ��ossǦ
e�a��ne �es�on�entǯs ��tnesses an� to ��allen�e an� e���en�e �nt�o���e� on 
be�alf of �es�on�entǤ ��st���t Co���ttee �e�be�s �a� also e�a��ne ��tnesses 
offe�e� on be�alf of �es�on�entǤ 

�Ǥ �o �a�t����at�on b� �t�e� Co�nselǤ �e�t�e� �o�nsel fo� t�e Co��la�nantǡ �f t�e�e 
be oneǡ no� �o�nsel fo� an� ��tnessǡ �a� e�a��ne o� ��ossǦe�a��ne an� ��tnessǡ 
�nt�o���e an� ot�e� e���en�eǡ o� ��esent an� a����entǤ 

�Ǥ �e�os�t�onsǤ �e�os�t�ons �a� be ta�en onl� ��en ��tnesses a�e �na�a�lableǡ �n 
a��o��an�e ��t� ��le Ͷǣ͹ȋaȌȋͶȌ of t�e ��les of t��s Co��tǤ 

�Ǥ Test��on� b� ���eo�onfe�en��n� an� Tele��oneǤ Test��on� b� 
���eo�onfe�en��n� an�Ȁo� tele��on�� �eans �a� be �t�l��e�ǡ �f �n �o��l�an�e 
��t� t�e ��les of t��s Co��tǤ 

�Ǥ ����ss�b�l�t� of ����en�eǤ T�e C�a�� s�all ��le on t�e a���ss�b�l�t� of e���en�eǡ 
����� ��l�n�s �a� be o�e���le� b� a �a�o��t� of t�e �e�a�n�n� ��st���t 
Co���ttee �e�be�s �a�t����at�n� �n t�e �ea��n�Ǥ 

�Ǥ �ot�on to �t���eǤ �t t�e �on�l�s�on of t�e �a�ǯs e���en�e o� at t�e �on�l�s�on of 
all of t�e e���en�eǡ t�e ��st���t Co���ttee on �ts o�n �ot�onǡ o� t�e �es�on�ent 
o� t�e �es�on�entǯs �o�nsel �a� �o�e to st���e t�e �a�ǯs e���en�e as to one o� 
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�o�e alle�at�ons of ��s�on���t �onta�ne� �n t�e C�a��e of ��s�on���tǤ � �ot�on 
to st���e an alle�at�on of ��s�on���t s�all be s�sta�ne� �f t�e �a� �as fa�le� to 
�nt�o���e s�ff���ent e���en�e t�at �o�l� �n�e� an� set of ������stan�es s���o�t 
t�e �on�l�s�on t�at t�e �es�on�ent en�a�e� �n t�e alle�e� ��s�on���t t�at �s t�e 
s�b�e�t of t�e �ot�on to st���eǤ �f t�e C�a�� s�sta�ns t�e �ot�on to st���e an 
alle�at�on of ��s�on���tǡ s�b�e�t to be�n� o�e���le� b� a �a�o��t� of t�e 
�e�a�n�n� �e�be�s of t�e Co���tteeǡ t�at alle�at�on of ��s�on���t s�all be 
��s��sse�Ǥ 

�Ǥ �����entǤ T�e ��st���t Co���ttee s�all affo�� a �easonable o��o�t�n�t� fo� 
a����ent on be�alf of t�e �es�on�ent an� �a� Co�nsel on t�e alle�at�ons of 
��s�on���tǤ 

TǤ �el�be�at�onsǤ T�e ��st���t Co���ttee �e�be�s s�all �el�be�ate �n ����ate on t�e 
alle�at�ons of ��s�on���tǤ �fte� ��e �el�be�at�on an� �ons��e�at�onǡ t�e ��st���t 
Co���ttee s�all �ote on t�e alle�at�ons of ��s�on���tǤ 

�Ǥ C�an�e �n ��st���t Co���ttee Co��os�t�onǤ ��en a �ea��n� �as been a��o��ne� 
fo� an� �eason an� an� of t�e �e�be�s �n�t�all� �onst�t�t�n� t�e ��o��� fo� t�e 
�ea��n� �annot be ��esentǡ t�e �ea��n� of t�e �atte� �a� be �o��lete� b� 
f��n�s��n� a t�ans����t of t�e s�bse��ent ��o�ee��n�s �on���te� �n one o� �o�e 
�e�be�ǯs absen�e to an� s��� absent �e�be� o� �e�be�sǢ o� s�bst�t�t�n� 
anot�e� ��st���t Co���ttee �e�be� fo� an� absent �e�be� o� �e�be�s an� 
f��n�s��n� a t�ans����t of t�e ���o� ��o�ee��n�s �n t�e �atte� to s��� s�bst�t�te� 
�e�be� o� �e�be�sǤ 

�Ǥ ��o� Ca�se fo� Co��l�an�e ��t� Te��sǤ �n� s�o� �a�se ��o�ee��n� �n�ol��n� 
t�e ��est�on of �o��l�an�e ��t� Te��s s�all be �ee�e� a ne� �ea��n� an� not a 
�ont�n�at�on of t�e �ea��n� t�at �es�lte� �n t�e ���os�t�on of Te��sǤ 

�Ǥ ��s��ssalǤ �fte� ��e �el�be�at�on an� �ons��e�at�onǡ t�e ��st���t Co���ttee �a� 
��s��ss t�e C�a��e of ��s�on���tǡ o� an� alle�at�on t�e�eofǡ as not �a��ant�n� 
f��t�e� a�t�on ��en �n t�e �����ent of t�e ��st���t Co���tteeǣ  

ͳǤ �s a �atte� of la� t�e �on���t ��est�one� o� alle�e� �oes not 
�onst�t�te ��s�on���tǢ 

ʹǤ T�e e���en�e ��esente� s�o�s t�at t�e �es�on�ent ��� not en�a�e �n 
t�e ��s�on���t alle�e�ǡ o� t�e�e �s no ��e��ble e���en�e to s���o�t 
an� alle�at�on of ��s�on���t b� �es�on�entǡ o� t�e e���en�e �oes not 
�easonabl� s���o�t an� alle�at�on of ��s�on���t �n�e� a �lea� an� 
�on��n��n� e���ent�a�� stan�a��Ǣ 

͵Ǥ T�e a�t�on alle�e� to be ��s�on���t �s ��ote�te� b� s��e�se��n� la�Ǣ 
o� 

ͶǤ T�e ��st���t Co���ttee �s �nable to �ea�� a �e��s�on b� a �a�o��t� 
�ote of t�ose �onst�t�t�n� t�e �ea��n� �anelǡ t�e C�a��e of ��s�on���tǡ 
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o� an� alle�at�on t�e�eofǡ s�all be ��s��sse� on t�e bas�s t�at t�e 
e���en�e �oes not �easonabl� s���o�t t�e C�a��e of ��s�on���tǡ o� 
one o� �o�e alle�at�ons t�e�eofǡ �n�e� a �lea� an� �on��n��n� 
e���ent�a�� stan�a��Ǥ 

�Ǥ �an�t�onsǤ �f t�e ��st���t Co���ttee f�n�s t�at ��s�on���t �as been s�o�n b� 
�lea� an� �on��n��n� e���en�eǡ t�en t�e ��st���t Co���ttee s�allǡ ���o� to 
�ete���n�n� t�e a���o���ate san�t�on to be ���ose�ǡ �n����e ��et�e� t�e 
�es�on�ent �as been t�e s�b�e�t of an� ��s���l�na�� ��o�ee��n�s �n t��s o� an� 
ot�e� ����s���t�on an� s�all ���e �a� Co�nsel an� t�e �es�on�ent an o��o�t�n�t� 
to ��esent �ate��al e���en�e �n a���a�at�on o� ��t��at�onǡ as �ell as a����entǤ 
�n �ete���n�n� ��at ��s�os�t�on of t�e C�a��e of ��s�on���t �s �a��ante�ǡ t�e 
��st���t Co���ttee s�all �ons��e� t�e �es�on�entǯs ��s���l�na�� �e�o��Ǥ � 
��st���t Co���ttee �a�ǣ  

ͳǤ Con�l��e t�at a ��s��ssal �e ��n���s s�o�l� be ���ose�Ǣ 

ʹǤ Con�l��e t�at a ��s��ssal fo� ���e�t�onal C�����stan�es s�o�l� be ���ose�Ǣ 

͵Ǥ Con�l��e t�at an ���on�t�onǡ ��t� o� ��t�o�t Te��sǡ s�o�l� be ���ose�Ǣ 

ͶǤ �ss�e a ��bl�� �e����an�ǡ ��t� o� ��t�o�t Te��sǢ o� 

ͷǤ Ce�t�f� t�e C�a��e of ��s�on���t to t�e �oa�� o� f�le a �o��la�nt �n a C�����t 
Co��tǡ ���s�ant to �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǤ 

�Ǥ ��st���t Co���ttee �ete���nat�onsǤ �f t�e ��st���t Co���ttee f�n�s t�at t�e 
e���en�e s�o�s t�e �es�on�ent en�a�e� �n ��s�on���t b� �lea� an� �on��n��n� 
e���en�eǡ t�en t�e C�a�� s�all �ss�e t�e ��st���t Co���tteeǯs �ete���nat�onǡ �n 
���t�n�ǡ sett�n� fo�t� t�e follo��n�ǣ  

ͳǤ ���ef f�n��n�s of t�e fa�ts establ�s�e� b� t�e e���en�eǢ 

ʹǤ T�e nat��e of t�e ��s�on���t s�o�n b� t�e fa�ts so establ�s�e�ǡ �n�l���n� t�e 
��s���l�na�� ��les ��olate� b� t�e �es�on�entǢ an� 

͵Ǥ T�e san�t�ons ���ose�ǡ �f an�ǡ b� t�e ��st���t Co���tteeǤ 

�Ǥ �ot��esǤ �f t�e ��st���t Co���tteeǣ  

ͳǤ �ss�es a ��s��ssalǡ t�e C�a�� s�all ��o��tl� ��o���e ���tten not��e to t�e 
Co��la�nantǡ t�e �es�on�ent an� �a� Co�nsel of s��� ��s��ssal an� t�e 
fa�t�al an� le�al bas�s t�e�efo�Ǥ 

ʹǤ �ss�es a ��bl�� �e����an�ǡ ��t� o� ��t�o�t Te��sǢ an ���on�t�onǡ ��t� o� 
��t�o�t Te��sǢ a ��s��ssal �e ��n���sǢ o� a ��s��ssal fo� ���e�t�onal 
C�����stan�esǡ t�e C�a�� s�all ��o��tl� sen� t�e Co��la�nantǡ t�e 
�es�on�ent an� �a� Co�nsel a �o�� of t�e ��st���t Co���tteeǯs 
�ete���nat�onǤ 
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͵Ǥ 	�n�s t�at t�e �es�on�ent fa�le� to �o��l� ��t� t�e Te��s ���ose� b� t�e 
��st���t Co���tteeǡ t�e C�a�� s�all not�f� t�e Co��la�nantǡ t�e �es�on�ent 
an� �a� Co�nsel of t�e ���os�t�on of t�e alte�nat��e ��s�os�t�onǤ 

ͶǤ �as ele�te� to �e�t�f� t�e Co��la�ntǡ t�e C�a�� of t�e ��st���t Co���ttee s�all 
��o��tl� �a�l to t�e Cle�� of t�e ��s���l�na�� ��ste� a �o�� of t�e 
Ce�t�f��at�onǤ � �o�� of t�e Ce�t�f��at�on s�all be sent to �a� Co�nselǡ 
�es�on�ent an� t�e Co��la�nantǤ 

��Ǥ ��st���t Co���ttee �ete���nat�on 	�nal�t� an� ��bl�� �tate�entǤ ��on t�e 
e����at�on of t�e tenǦ�a� �e��o� afte� se����e on t�e �es�on�ent of a ��st���t 
Co���ttee �ete���nat�onǡ �f e�t�e� a not��e of a��eal o� a not��e of a��eal an� a 
���tten �e�an� t�at f��t�e� ��o�ee��n�s be �on���te� befo�e a t��eeǦ����e 
C�����t Co��t ���s�ant to �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷ �as not been f�le� b� t�e 
�es�on�entǡ t�e ��st���t Co���ttee �ete���nat�on s�all be�o�e f�nalǡ an� t�e 
Cle�� of t�e ��s���l�na�� ��ste� s�all �ss�e a ��bl�� state�ent as ��o���e� fo� �n 
t��s �a�a��a�� fo� t�e ��sse��nat�on of ��bl�� ��s���l�na�� �nfo��at�onǤ 

��Ǥ �nfo��e�ent of Te��sǤ �n all �ases ��e�e Te��s a�e �n�l��e� �n t�e ��s�os�t�onǡ 
t�e ��st���t Co���ttee s�all s�e��f� t�e t��e �e��o� ��t��n ����� �o��l�an�e 
s�all be �o��lete� an�ǡ �f �e����e�ǡ t�e t��e �e��o� ��t��n ����� t�e 
�es�on�ent s�all �el��e� a ���tten �e�t�f��at�on of �o��l�an�e to �a� Co�nselǤ 
T�e ��st���t Co���ttee s�all s�e��f� t�e alte�nat��e ��s�os�t�on �f t�e Te��s a�e 
not �o��l�e� ��t� o�ǡ �f �e����e�ǡ �o��l�an�e �s not �e�t�f�e� to �a� Co�nselǤ �a� 
Co�nsel s�all be �es�ons�ble fo� �on�to��n� �o��l�an�e an� �e�o�t�n� an� 
non�o��l�an�e to t�e ��st���t Co���tteeǤ ��ene�e� �t a��ea�s t�at t�e 
�es�on�ent �as not �o��l�e� ��t� t�e Te��s ���ose�ǡ �n�l���n� ���tten 
�e�t�f��at�on of �o��l�an�e �f �e����e�ǡ �a� Co�nsel s�all se��e not��e �e�����n� 
t�e �es�on�ent to s�o� �a�se ��� t�e alte�nat��e ��s�os�t�on s�o�l� not be 
���ose�Ǥ ���� s�o� �a�se ��o�ee��n� s�all be set fo� �ea��n� befo�e t�e ��st���t 
Co���ttee at �ts ne�t a�a�lable �ea��n� �ate as �ete���ne� �n t�e ��s��et�on of 
t�e ��st���t Co���ttee C�a��Ǥ T�e b���en of ��oof s�all be on t�e �es�on�ent to 
s�o� �o��l�an�e b� �lea� an� �on��n��n� e���en�eǤ �f t�e �es�on�ent �as fa�le� 
to �o��l� ��t� t�e Te��sǡ �n�l���n� ���tten �e�t�f��at�on of �o��l�an�e �f 
�e����e�ǡ ��t��n t�e state� t��e �e��o� as �ete���ne� b� t�e ��st���t 
Co���tteeǡ t�e alte�nat��e ��s�os�t�on s�all be ���ose�Ǥ �n� s�o� �a�se 
��o�ee��n� �n�ol��n� t�e ��est�on of �o��l�an�e s�all be �ee�e� a ne� �atte� 
an� not a �ont�n�at�on of t�e �atte� t�at �es�lte� �n t�e ���os�t�on of Te��sǤ 

CCǤ �lte�nat��e ��s�os�t�on an� ��o�e���e fo� ��bl�� �e����an� ��t� Te��sǤ T�e 
alte�nat��e ��s�os�t�on fo� a ��bl�� �e����an� ��t� Te��s s�all be a 
Ce�t�f��at�on fo� �an�t�on �ete���nat�onǤ ��on a �e��s�on to �ss�e a Ce�t�f��at�on 
fo� �an�t�on �ete���nat�onǡ �a� Co�nsel s�all o��e� t�e t�ans����t of t�e s�o� 
�a�se �ea��n� an� f�le �t an� a t��e �o�� of t�e ��bl�� �e����an� ��t� Te��s 
�ete���nat�on ��t� t�e Cle�� of t�e ��s���l�na�� ��ste�Ǥ 

��Ǥ �e�ons��e�at�on of ��t�on b� t�e ��st���t Co���tteeǤ  
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ͳǤ � C�a��e of ��s�on���t ��s��sse� b� a ��st���t Co���ttee �a� be 
�e�ons��e�e� onl� ��onǣ 

ȋaȌ � f�n��n� b� a �a�o��t� �ote of t�e �anel t�at �ea�� t�e �atte� 
o����nall� t�at �ate��al e���en�e not �no�n o� a�a�lable ��en 
t�e �atte� �as o����nall� ��esente� �as been ��s�o�e�e�Ǣ o� 

ȋbȌ � �nan��o�s �ote of t�e �anel t�at �ea�� t�e �atte� o����nall�Ǥ 

ʹǤ �o a�t�on b� a ��st���t Co���ttee ���os�n� a san�t�on o� �e�t�f��n� a 
�atte� to t�e �oa�� s�all be �e�ons��e�e� �nless a �a�o��t� of t�e 
�anel t�at �ea�� t�e �atte� �otes to �e�ons��e� t�e san�t�onǤ 

͵Ǥ �o �e�be� s�all �ote to �e�ons��e� a ��st���t Co���ttee a�t�on 
�nless �t a��ea�s to s��� �e�be� t�at �e�ons��e�at�on �s ne�essa�� to 
��e�ent an �n��st��e o� �a��ante� b� s�e��f�� e��e�t�onal 
������stan�es ��l�tat�n� a�a�nst a��e�en�e to t�e �n�t�al a�t�on of t�e 
��st���t Co���tteeǤ 

ͶǤ ��st���t Co���ttee �e�be�s �a� be �olle� on t�e �ss�e of ��et�e� to 
�e�ons��e� an ea�l�e� ��st���t Co���ttee a�t�onǤ 

ͷǤ �n� �e�ons��e�at�on of an ea�l�e� ��st���t Co���ttee a�t�on ��st 
o���� at a ��st���t Co���ttee �eet�n�ǡ ��et�e� �n �e�son o� b� an� 
�eans of �o���n��at�on ����� allo�s all �e�be�s �a�t����at�n� to 
s���ltaneo�sl� �ea� ea�� ot�e�Ǥ 

* * * * * * * * *  
 

13-18 Board Proceedings Upon Certification 

�Ǥ 	�l�n� b� �es�on�entǤ �fte� a ��b�o���ttee o� ��st���t Co���ttee �e�t�f�es a �atte� 
to t�e �oa��ǡ an� t�e �es�on�ent �as been se��e� ��t� t�e Ce�t�f��at�onǡ t�e 
�es�on�ent s�allǡ ��t��n ʹͳ �a�s afte� se����e of t�e Ce�t�f��at�onǣ  

ͳǤ 	�le an ans�e� to t�e Ce�t�f��at�on ��t� t�e Cle�� of t�e ��s���l�na�� 
��ste�ǡ ����� ans�e� s�all be �ee�e� �onsent to t�e ����s���t�on of 
t�e �oa��Ǣ o� f�le an ans�e� to t�e Ce�t�f��at�on an� a �e�an� ��t� 
t�e Cle�� of t�e ��s���l�na�� ��ste� t�at t�e ��o�ee��n�s befo�e t�e 
�oa�� be te���nate� an� t�at f��t�e� ��o�ee��n�s be �on���te� 
���s�ant to �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǢ an� s���ltaneo�sl� ��o���e 
a�a�lable �ates fo� a �ea��n� not less t�an ͵Ͳ no� �o�e t�an ͳʹͲ �a�s 
f�o� t�e �ate of t�e �e�an�Ǥ 

ʹǤ ��on s��� �e�an� an� ��o��s�on of a�a�lable �ates as s�e��f�e� abo�eǡ 
f��t�e� ��o�ee��n�s befo�e t�e �oa�� s�all te���nateǡ an� �a� Co�nsel s�all 
f�le t�e �o��la�nt �e����e� b� �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǤ T�e �ea��n� s�all be 
s��e��le� as soon as ��a�t��ableǤ �o�e�e�ǡ t�e ͵Ͳ to ͳʹͲ �a� t��e f�a�e 
s�all not �onst�t�te a �ea�l�ne fo� t�e �ea��n� to be �el�Ǥ 
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�Ǥ �o 	�l�n� b� �es�on�entǤ �f t�e �es�on�ent fa�ls to f�le an ans�e�ǡ o� an ans�e� an� 
a �e�an�ǡ an� ��o���e a�a�lable �atesǡ as s�e��f�e� abo�eǡ t�e �es�on�ent s�all be 
�ee�e� to �a�e �onsente� to t�e ����s���t�on of t�e �oa��Ǥ 

CǤ �ot��e of �ea��n�Ǥ T�e �oa�� s�all set a �ateǡ t��eǡ an� �la�e fo� t�e �ea��n�ǡ an� 
s�all se��e not��e of s��� �ea��n� ��on t�e �es�on�ent at least ʹͳ �a�s ���o� to t�e 
�ate f��e� fo� t�e �ea��n�Ǥ 

�Ǥ ���e��te� �ea��n�sǤ  

ͳǤ �f �a� Co�nsel o� a ��st���t Co���ttee C�a�� �as �easonable �a�se to 
bel�e�e t�at an �tto�ne� �s en�a��n� �n ��s�on���t ����� �s l��el� to 
�es�lt �n �n���� toǡ o� loss of ��o�e�t� ofǡ one o� �o�e of t�e �tto�ne�ǯs 
�l�ents o� an� ot�e� �e�sonǡ an� t�at t�e �ont�n�e� ��a�t��e of la� b� 
t�e �tto�ne� �oses an ����nent �an�e� to t�e ��bl��ǡ �a� Co�nsel o� 
t�e ��st���t Co���ttee C�a�� �a� �et�t�on t�e �oa�� to �ss�e an o��e� 
�e�����n� t�e �tto�ne� to a��ea� befo�e t�e �oa�� fo� a �ea��n� �n 
a��o��an�e ��t� t�e ��o�e���es set fo�t� belo�Ǥ 

ʹǤ T�e �et�t�on s�all be �n�e� oat� an� s�all set fo�t� t�e nat��e of t�e 
alle�e� ��s�on���tǡ t�e fa�t�al bas�s fo� t�e bel�ef t�at ���e��ate 
a�t�on b� t�e �oa�� �s �easonable an� ne�essa�� an� an� ot�e� fa�ts 
����� �a� be �ele�ant to t�e �oa��ǯs �ons��e�at�on of t�e �atte�ǡ 
�n�l���n� an� ���o� ��s���l�na�� �e�o�� of t�e �tto�ne�Ǥ 

͵Ǥ ��on �e�e��t of t�e �et�t�onǡ t�e C�a�� o� ���eǦC�a�� of t�e �oa�� s�all 
�ss�e an o��e� �e�����n� t�e �es�on�ent to a��ea� befo�e t�e �oa�� 
not less t�an ͳͶ no� �o�e t�an ͵Ͳ �a�s f�o� t�e �ate of t�e o��e� fo� 
a �ea��n� to �ete���ne ��et�e� t�e ��s�on���t �as o�����e� an� t�e 
���os�t�on of san�t�ons �s a���o���ateǤ T�e �oa��ǯs o��e� s�all be 
se��e� on t�e �es�on�ent no fe�e� t�an ten �a�s ���o� to t�e �ate set 
fo� �ea��n�Ǥ 

ͶǤ �f t�e �es�on�entǡ at t�e t��e t�e �et�t�on �s �e�e��e� b� t�e �oa��ǡ �s 
t�e s�b�e�t of an o��e� t�en �n effe�t b� a C�����t Co��t ���s�ant to �aǤ 
Co�e Ț ͷͶǤͳǦ͵ͻ͵͸ a��o�nt�n� a �e�e��e� fo� ��s a��o�ntsǡ t�e �oa�� 
s�all �ss�e a f��t�e� o��e� s���a��l� s�s�en��n� t�e ���ense of t�e 
�es�on�ent �nt�l t�e �oa�� ente�s �ts o��e� follo��n� t�e e��e��te� 
�ea��n�Ǥ 

ͷǤ �t least f��e �a�s ���o� to t�e �ate set fo� �ea��n�ǡ t�e �es�on�ent 
s�all e�t�e� f�le an ans�e� to t�e �et�t�on ��t� t�e Cle�� of t�e 
��s���l�na�� ��ste�ǡ ����� ans�e� s�all be �on�l�s��el� �ee�e� 
�onsent to t�e ����s���t�on of t�e �oa��Ǣ o� f�le an ans�e� an� a 
�e�an� ��t� t�e Cle�� of t�e ��s���l�na�� ��ste� t�at ��o�ee��n�s 
befo�e t�e �oa�� be te���nate� an� t�at f��t�e� ��o�ee��n�s be 
�on���te� ���s�ant to �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǢ an� s���ltaneo�sl� 
��o���e a�a�lable �ates fo� a �ea��n� not less t�an ͵Ͳ �a�s no� �o�e 
t�an ͳʹͲ �a�s f�o� t�e �ate of t�e �oa�� o��e�Ǥ ��on s��� �e�an� 
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an� ��o��s�on of a�a�lable �ates as s�e��f�e� abo�eǡ f��t�e� 
��o�ee��n�s befo�e t�e �oa�� s�all be te���nate� an� �a� Co�nsel 
s�all f�le t�e �o��la�nt �e����e� b� �aǤ Co�e Ț ͷͶǤͳǦ͵ͻ͵ͷǤ T�e �ea��n� 
s�all be s��e��le� as soon as ��a�t��ableǤ �o�e�e�ǡ t�e ͵Ͳ to ͳʹͲ �a� 
t��e f�a�e s�all not �onst�t�te a �ea�l�ne fo� t�e �ea��n� to be �el�Ǥ �f 
an� o��e� of s���a�� ��s�ens�on �as been ente�e�ǡ s��� ��s�ens�on 
s�all �e�a�n �n effe�t �nt�l t�e �o��t �es��nate� �n�e� �aǤ Co�e Ț ͷͶǤͳǦ
͵ͻ͵ͷ ente�s a f�nal o��e� ��s�os�n� of t�e �ss�e befo�e �tǤ �f t�e 
�es�on�ent fa�ls to f�le an ans�e�ǡ o� an ans�e� an� a �e�an�ǡ an� 
��o���e a�a�lable �atesǡ as s�e��f�e� abo�eǡ t�e �es�on�ent s�all be 
�ee�e� to �a�e �onsente� to t�e ����s���t�on of t�e �oa��Ǥ 

�Ǥ ��eǦ�ea��n� ���e�sǤ T�e C�a�� �a�ǡ sua sponte o� ��on �ot�on of t�e �es�on�ent o� 
�a� Co�nselǡ ente� s��� ��eǦ�ea��n� o��e� as �s ne�essa�� fo� t�e o��e�l� �on���t of 
t�e �ea��n� befo�e t�e �oa�� �n ��s�on���t �asesǤ ���� o��e� �a� establ�s� t��e 
l���ts an�ǣ  

ͳǤ ���e�t �a� Co�nsel an� t�e �es�on�ent to ��o���e to ea�� ot�e�ǡ ��t� 
a �o�� to t�e Cle�� of t�e ��s���l�na�� ��ste�ǡ a l�st of an� �o��es of all 
e���b�ts ��o�ose� to be �nt�o���e� at t�e ��s�on���t sta�e of t�e 
�ea��n�Ǣ 

ʹǤ �n�o��a�e �a� Co�nsel an� t�e �es�on�ent to �onfe� an� ��s��ss 
st���lat�onsǢ an� 

͵Ǥ ���e�t �a� Co�nsel an� t�e �es�on�ent to ��o���e to ea�� ot�e�ǡ ��t� 
a �o�� to t�e Cle�� of t�e ��s���l�na�� ��ste�ǡ l�sts sett�n� fo�t� t�e 
na�e of ea�� ��tness t�e �a�t� �nten�s to �allǤ 

	Ǥ Cont�n�an�e of a �ea��n�Ǥ �bsent e��e�t�onal ������stan�esǡ on�e t�e �oa�� �as 
s��e��le� a �ea��n�ǡ no �ont�n�an�e s�all be ��ante� �nlessǡ �n t�e �����ent of t�e 
C�a��ǡ t�e �ont�n�an�e �s ne�essa�� to ��e�ent �n��st��eǤ �o �ont�n�an�e ��ll be 
��ante� be�a�se of a �onfl��t ��t� t�e s��e��le of t�e �es�on�ent o� t�e 
�es�on�entǯs �o�nsel �nless s��� �ont�n�an�e �s �e��este� �n ���t�n� b� t�e 
�es�on�ent o� t�e �es�on�entǯs �o�nsel ��t��n ͳͶ �a�s afte� �a�l�n� of a not��e of 
�ea��n�Ǥ �n� �e��est fo� a �ont�n�an�e s�all be f�le� ��t� t�e Cle�� of t�e 
��s���l�na�� ��ste�Ǥ 


Ǥ ��el���na�� ���lanat�onǤ T�e C�a�� s�all state �n t�e ��esen�e of t�e �es�on�ent 
an� t�e Co��la�nantǡ �f ��esentǡ a s���a�� of t�e alle�e� ��s�on���tǡ t�e nat��e 
an� ����ose of t�e �ea��n�ǡ t�e ��o�e���es to be follo�e� ����n� t�e �ea��n�ǡ an� 
t�e ��s�os�t�ons a�a�lable to t�e �oa�� follo��n� t�e �ea��n�Ǥ T�e C�a�� s�all also 
�n����e of t�e �e�be�s ��esent ��et�e� an� �e�be� �as an� �e�sonal o� f�nan��al 
�nte�est t�at �a� affe�tǡ o� be �easonabl� �e��e��e� to affe�tǡ ��s o� �e� ab�l�t� to be 
���a�t�alǤ �n� �e�be� ans�e��n� �n t�e aff���at��e s�all be e���se� f�o� 
�a�t����at�on �n t�e �atte�Ǥ 
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�Ǥ �tten�an�e at �ea��n�Ǥ ��tnesses ot�e� t�an t�e Co��la�nant an� t�e �es�on�ent 
s�all be e��l��e� �nt�l e���se� f�o� a ��bl�� �ea��n� on �ot�on of �a� Co�nselǡ t�e 
�es�on�ent o� t�e �oa��Ǥ 

�Ǥ ���e� of �ea��n�Ǥ  

ͳǤ ���ef o�en�n� state�ents b� �a� Co�nsel an� b� t�e �es�on�ent o� 
t�e �es�on�entǯs �o�nsel s�all be �e���tte� b�t a�e not �e����e�Ǥ 

ʹǤ �a� Co�nsel s�all ��esent ��tnesses an� ot�e� e���en�e s���o�t�n� 
t�e Ce�t�f��at�onǤ T�e �es�on�ent s�all be affo��e� t�e o��o�t�n�t� to 
��ossǦe�a��ne t�e �a�ǯs ��tnesses an� to ��allen�e an� e���en�e 
�nt�o���e� on be�alf of t�e �a�Ǥ �oa�� �e�be�s �a� also e�a��ne 
��tnesses offe�e� b� �a� Co�nselǤ 

͵Ǥ �es�on�ent s�all be affo��e� t�e o��o�t�n�t� to ��esent ��tnesses 
an� ot�e� e���en�eǤ �a� Co�nsel s�all be affo��e� t�e o��o�t�n�t� to 
��ossǦe�a��ne �es�on�entǯs ��tnesses an� to ��allen�e an� e���en�e 
�nt�o���e� on be�alf of �es�on�entǤ �oa�� �e�be�s �a� also 
e�a��ne ��tnesses offe�e� on be�alf of a �es�on�entǤ 

ͶǤ �a� Co�nsel �a� �eb�t t�e �es�on�entǯs e���en�eǤ 

ͷǤ �a� Co�nsel �a� �a�e t�e �n�t�al �los�n� a����entǤ 

͸Ǥ T�e �es�on�ent o� t�e �es�on�entǯs �o�nsel �a� t�en �a�e a �los�n� 
a����entǤ 

͹Ǥ �a� Co�nsel �a� t�en �a�e a �eb�ttal �los�n� a����entǤ 


Ǥ �ot�on to �t���eǤ �t t�e �on�l�s�on of t�e �a�ǯs e���en�e o� at t�e �on�l�s�on of all 
t�e e���en�eǡ t�e �oa�� on �ts o�n �ot�onǡ o� t�e �es�on�ent o� t�e �es�on�entǯs 
�o�nsel �a� �o�e to st���e t�e �a�ǯs e���en�e as to one o� �o�e alle�at�ons of 
��s�on���t �onta�ne� �n t�e Ce�t�f��at�onǤ  � �ot�on to st���e an alle�at�on of 
��s�on���t s�all be s�sta�ne� �f t�e �a� �as fa�le� to �nt�o���e s�ff���ent e���en�e 
t�at �o�l� �n�e� an� set of ������stan�es s���o�t t�e �on�l�s�on t�at t�e 
�es�on�ent en�a�e� �n t�e alle�e� ��s�on���t t�at �s t�e s�b�e�t of t�e �ot�on to 
st���eǤ  �f t�e C�a�� s�sta�ns t�e �ot�on to st���e an alle�at�on of ��s�on���tǡ s�b�e�t 
to be�n� o�e���le� b� a �a�o��t� of t�e �e�a�n�n� �e�be�s of t�e �oa��ǡ t�at 
alle�at�on of ��s�on���t s�all be ��s��sse� f�o� t�e Ce�t�f��at�onǤ 

�Ǥ �el�be�at�onsǤ �s soon as ��a�t��able afte� t�e �on�l�s�on of t�e e���en�e an� 
a����ents as to t�e �ss�e of ��s�on���tǡ t�e �oa�� s�all �el�be�ate �n ����ateǤ �f t�e 
�oa�� f�n�s b� �lea� an� �on��n��n� e���en�e t�at t�e �es�on�ent �as en�a�e� �n 
��s�on���tǡ t�e �oa�� s�allǡ ���o� to �ete���n�n� t�e a���o���ate san�t�on to be 
���ose�ǡ �n����e ��et�e� t�e �es�on�ent �as been t�e s�b�e�t of an� ��s���l�na�� 
��o�ee��n� �n t��s o� an� ot�e� ����s���t�on an� s�all ���e �a� Co�nsel an� t�e 
�es�on�ent an o��o�t�n�t� to ��esent �ate��al e���en�e an� a����ents �n 
a���a�at�on o� ��t��at�onǤ T�e �oa�� s�all �el�be�ate �n ����ate on t�e �ss�e of 
san�t�onsǤ T�e �oa�� �a� a���ess an� le�al ��est�ons to t�e �ff��e of t�e �tto�ne� 

ene�alǤ 
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�Ǥ ��s��ssal fo� 	a�l��e of t�e ����en�eǤ �f t�e �oa�� �on�l��es t�at t�e e���en�e fa�ls 
to s�o� �n�e� a �lea� an� �on��n��n� e���ent�a�� stan�a�� t�at t�e �es�on�ent 
en�a�e� �n t�e ��s�on���tǡ t�e �oa�� s�all ��s��ss an� alle�at�on of ��s�on���t not 
so ��o�enǤ 

�Ǥ ��s�os�t�on ��on a 	�n��n� of ��s�on���tǤ �f t�e �oa�� �on�l��es t�at t�e�e �as 
been ��esente� �lea� an� �on��n��n� e���en�e t�at t�e �es�on�ent �as en�a�e� �n 
��s�on���tǡ afte� �ons��e��n� e���en�e an� a����ents �n a���a�at�on an� 
��t��at�onǡ t�e �oa�� s�all ���ose one of t�e follo��n� san�t�ons an� state t�e 
effe�t��e �ate of t�e san�t�on ���ose�ǣ  

ͳǤ ���on�t�onǡ ��t� o� ��t�o�t Te��sǢ 

ʹǤ ��bl�� �e����an�ǡ ��t� o� ��t�o�t Te��sǢ 

͵Ǥ ��s�ens�on of t�e ���ense of t�e �es�on�entǢ 

aǤ 	o� a state� �e��o� not e��ee��n� f��e �ea�sǢ ��o���e�ǡ 
�o�e�e�ǡ �f t�e ��s�ens�on �s fo� �o�e t�an one �ea�ǡ t�e 
�es�on�ent ��st a��l� fo� �e�nstate�ent as ��o���e� �n t��s 
�a�a��a��Ǣ o� 

bǤ 	o� a state� �e��o� of one �ea� o� lessǡ ��t� o� ��t�o�t te��sǢ 
o� 

ͶǤ �e�o�at�on of t�e �es�on�entǯs ���enseǤ 

�Ǥ ��s��ssal fo� 	a�l��e to �ea�� a �a�o��t� �e��s�onǤ �f t�e �oa�� �s �nable to �ea�� a 
�e��s�on b� a �a�o��t� �ote of t�ose �onst�t�t�n� t�e �ea��n� �anelǡ t�e Ce�t�f��at�onǡ 
o� an� alle�at�on t�e�eofǡ s�all be ��s��sse� on t�e bas�s t�at t�e e���en�e �oes not 
�easonabl� s���o�t t�e Ce�t�f��at�onǡ o� one o� �o�e alle�at�ons t�e�eofǡ �n�e� a 
�lea� an� �on��n��n� e���ent�a�� stan�a��Ǥ 

�Ǥ �nfo��e�ent of Te��sǤ �n all �ases ��e�e Te��s a�e �n�l��e� �n t�e ��s�os�t�onǡ t�e 
�oa�� s�all s�e��f� t�e t��e �e��o� ��t��n ����� �o��l�an�e s�all be �o��lete� 
an�ǡ �f �e����e�ǡ t�e t��e �e��o� ��t��n ����� t�e �es�on�ent s�all �el��e� a ���tten 
�e�t�f��at�on of �o��l�an�e to �a� Co�nselǤ T�e �oa�� s�all s�e��f� t�e alte�nat��e 
��s�os�t�on �f t�e Te��s a�e not �o��l�e� ��t� o�ǡ �f �e����e�ǡ �o��l�an�e �s not 
�e�t�f�e� to �a� Co�nselǤ �a� Co�nsel s�all be �es�ons�ble fo� �on�to��n� �o��l�an�e 
an� �e�o�t�n� an� non�o��l�an�e to t�e �oa��Ǥ ��ene�e� �t a��ea�s t�at t�e 
�es�on�ent �as not �o��l�e� ��t� t�e Te��s ���ose�ǡ �n�l���n� ���tten 
�e�t�f��at�on of �o��l�an�e �f �e����e�ǡ �a� Co�nsel s�all se��e not��e �e�����n� t�e 
�es�on�ent to s�o� �a�se ��� t�e alte�nat��e ��s�os�t�on s�o�l� not be ���ose�Ǥ 
���� s�o� �a�se ��o�ee��n� s�all be set fo� �ea��n� befo�e t�e �oa�� at �ts ne�t 
a�a�lable �ea��n� �ateǤ T�e b���en of ��oof s�all be on t�e �es�on�ent to s�o� 
�o��l�an�e b� �lea� an� �on��n��n� e���en�eǤ �f t�e �es�on�ent �as fa�le� to �o��l� 
��t� t�e Te��sǡ �n�l���n� ���tten �e�t�f��at�on of �o��l�an�e �f �e����e�ǡ ��t��n t�e 
state� t��e �e��o�ǡ as �ete���ne� b� t�e �oa��ǡ t�e alte�nat��e ��s�os�t�on s�all be 
���ose�Ǥ �n� s�o� �a�se ��o�ee��n� �n�ol��n� t�e ��est�on of �o��l�an�e s�all be 
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�ee�e� a ne� �atte� an� not a �ont�n�at�on of t�e �atte� t�at �es�lte� �n t�e 
���os�t�on of Te��sǤ 

�Ǥ ���e�sǡ 	�n��n�s an� ���n�onsǤ ��on ��s�os�t�on of a �atte�ǡ t�e �oa�� s�all �ss�e 
t�e ����a�� ���e�Ǥ T�e�eafte�ǡ t�e �oa�� s�all �ss�e t�e �e�o�an��� ���e�Ǥ � 
�oa�� �e�be� s�all ��e�a�e t�e ����a�� ���e� an� �e�o�an��� ���e� fo� t�e 
s��nat��e of t�e C�a�� o� t�e C�a��ǯs �es��neeǤ ��ssent�n� o��n�ons �a� be f�le�Ǥ 

�Ǥ C�an�e �n Co��os�t�on of �oa�� �ea��n� �anelǤ ��ene�e� a �ea��n� �as been 
a��o��ne� fo� an� �eason an� one o� �o�e of t�e �e�be�s �n�t�all� �onst�t�t�n� t�e 
��o��� fo� t�e �ea��n� a�e �nable to be ��esentǡ t�e �ea��n� of t�e �atte� �a� be 
�o��lete� b� f��n�s��n� a t�ans����t of t�e s�bse��ent ��o�ee��n�s �on���te� �n 
one o� �o�e �e�be�ǯs absen�e to s��� absent �e�be�ǡ o� s�bst�t�t�n� anot�e� 
�oa�� �e�be� fo� an� absent �e�be� an� f��n�s��n� a t�ans����t of t�e ���o� 
��o�ee��n�s �n t�e �atte� to s��� s�bst�t�te� �e�be�ȋsȌǤ 

�Ǥ �e�ons��e�at�on of �oa�� ��t�onǤ �o �ot�on fo� �e�ons��e�at�on o� �o��f��at�on of 
t�e �oa��̵s �e��s�on s�all be �ons��e�e� �nless �t �s f�le� ��t� t�e Cle�� of t�e 
��s���l�na�� ��ste� ��t��n ͳͲ �a�s afte� t�e �ea��n� befo�e t�e �oa��Ǥ T�e �o��n� 
�a�t� s�all f�le an o����nal an� s�� �o��es of bot� t�e �ot�on an� all s���o�t�n� 
e���b�ts ��t� t�e Cle�� of t�e ��s���l�na�� ��ste�Ǥ ���� �ot�on s�all be ��ante� onl� 
to ��e�ent �an�fest �n��st��e ��on t�e ��o�n� ofǣ  

ͳǤ �llnessǡ �n���� o� a����ent ����� ��e�ente� t�e �es�on�ent o� a 
��tness f�o� atten��n� t�e �ea��n� an� ����� �o�l� not �a�e been 
�a�e �no�n to t�e �oa�� ��t��n a �easonable t��e ���o� to t�e 
�ea��n�Ǣ o� 

ʹǤ ����en�e ����� �as not �no�n to t�e �es�on�ent at t�e t��e of t�e 
�ea��n� an� �o�l� not �a�e been ��s�o�e�e� ���o� toǡ o� ��o���e� atǡ 
t�e �ea��n� �n t�e e�e���se of ��e ��l��en�e an� �o�l� �a�e �lea�l� 
��o���e� a ��ffe�ent �es�lt �f t�e e���en�e �a� been �nt�o���e� at t�e 
�ea��n�Ǥ 

͵Ǥ �f s��� a �ot�on �s t��el� f�le�ǡ t�e Cle�� of t�e ��s���l�na�� ��ste� 
s�all ��o��tl� fo��a�� �o��es to ea�� �e�be� of t�e �ea��n� �anelǤ 
T�e �anel �a� �en� t�e �ot�on ��t�o�t �es�onse f�o� �a� Co�nselǤ 
�o �el�ef s�all be ��ante� ��t�o�t allo��n� �a� Co�nsel an 
o��o�t�n�t� to o��ose t�e �ot�on �n ���t�n�Ǥ �f no �el�ef �s ��ante�ǡ t�e 
�oa�� s�all ente� �ts o��e� ��s�os�n� of t�e �aseǤ 

 

ȗ ȗ ȗ ȗ ȗ ȗ ȗ ȗ ȗ  

 

13-26 Appeal From Board Determinations 

�Ǥ ����t of ���ealǤ �s a �atte� of ����t an� �es�on�ent �a� a��eal to t��s Co��t 
f�o� an o��e� of ���on�t�onǡ ��bl�� �e����an�ǡ ��s�ens�onǡ o� ��sba��ent 
���ose� b� t�e �oa�� �s�n� t�e ��o�e���es o�tl�ne� �n ��le ͷǣʹͳȋbȌ of t�e 
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��les of t�e ����e�e Co��t of �����n�aǤ �n a��eal s�all l�e on�e t�e 
�e�o�an��� ���e� �es���be� �n t��s �a�a��a�� �as been se��e� on t�e 
�es�on�entǤ �o a��eal s�all l�e f�o� a ����a�� ���e�Ǥ �f a �es�on�ent 
a��eals to t�e ����e�e Co��tǡ t�en t�e �a� �a� f�le ass��n�ents of ��ossǦ
e��o� ���s�ant to ��le ͷǣʹͺ of t�e ��les of t�e ����e�e Co��t of �����n�aǤ 

�Ǥ �ete���nat�onǤ T��s Co��t s�all �ea� t�e �ase an� �a�e s��� �ete���nat�on 
�n �onne�t�on t�e�e��t� as �t s�all �ee� ����t an� ��o�e�Ǥ 

CǤ �ff��e of t�e �tto�ne� 
ene�alǤ �n all a��eals to t��s Co��tǡ t�e �ff��e of t�e 
�tto�ne� 
ene�alǡ o� t�e �a� Co�nselǡ �f so �e��este� b� t�e �tto�ne� 
ene�alǡ 
s�all �e��esent t�e �nte�ests of t�e Co��on�ealt� an� �ts ��t��ens as 
a��elleesǤ 

 

ȗ ȗ ȗ ȗ ȗ ȗ ȗ ȗ ȗ  
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Virginia State Bar 
1111 (ast Main 6treet, 6uite 700 
5ichPond 9irginia 23719-0076 

7elephone: (804) 775-0600 
------------------------------------- 

)a[: (804) 775-0597     7'': (804) 775-0500 
 

'ecePber 6, 2017 
 

3(5621$/ $1' &21),'(17,$/ 
 

 
5e: ,n the Matter of 

96% 'ocNet 1o� 18 101-106046 96%@  
 
'ear :  
 

, enclose a copy of a coPplaint Pade against you alleging ethical Pisconduct� 7he 5ules 
of the 6uprePe &ourt of 9irginia authori]e bar counsel to investigate and prosecute coPplaints 
of attorney Pisconduct� 
 

7he bar is conducting a preliPinary investigation to deterPine whether this coPplaint 
should be disPissed or referred to a district coPPittee for a Pore detailed investigation� 
3ursuant to 9irginia 5ule of 3rofessional &onduct 8�1(c), you have a duty to coPply with the 
bar’s lawful dePands for inforPation not protected froP disclosure by 5ule 1�6, which governs 
confidentiality of inforPation�  7he bar reTuests that you subPit a written answer to the 
coPplaint within 21 days of the date of this letter�1  3lease provide the original and one copy of 
your signed answer and any e[hibits�  <ou should redact all personal identifying inforPation 
such as social security nuPbers, dates of birth, or driver’s license nuPbers froP all e[hibits� 
$ny e[hibits provided should be copies, and you should preserve your original docuPents since 
you Pay need theP later as evidence�  
 
 ,n addition to your answer, you Pay subPit a written obMection within 21 days of the date 
of this letter identifying any privileged inforPation responsive to the coPplaint that you are 
withholding and stating why you believe 5ule 1�6 protects the withheld inforPation froP 
disclosure�  1ote that 5ule 1�6(b)(2) perPits a lawyer to reveal otherwise privileged inforPation 
in responding to allegations in any proceeding concerning the lawyer’s representation of the 
client�  <our answer and any obMections you PaNe Pay be used by the bar to prove any 
allegations of Pisconduct�  

                                                 
1 7his reTuest constitutes a lawful dePand for inforPation froP a disciplinary authority pursuant to 5ule 8�1(c) of 
the 9irginia 5ules of 3rofessional &onduct�  
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3age 2  
 
 
 
 )ailure to respond in a tiPely Panner to this and other lawful dePands froP the bar for 
inforPation about the coPplaint Pay result in the iPposition of disciplinary sanctions� ,f you 
fail to subPit a written answer within 21 days, the bar will refer the coPplaint to the district 
coPPittee for further investigation�  
 

$s part of the preliPinary investigation, the bar Pay send your answer to the coPplainant 
for review and coPPent�  

 
9oluPe 11 of the &ode of 9irginia (1950, as aPended) sets out the 3rocedure for 

'isciplining, 6uspending and 'isbarring $ttorneys and the 5ules of 3rofessional &onduct�  7he 
procedure and rules are also available on the 9irginia 6tate %ar’s website at www�vsb�org�  ,f 
you have Tuestions about the disciplinary process or procedure, you or your attorney Pay contact 
Pe�   

 
7he bar is aware that the coPplaint is Perely one side of the dispute, and it is iPportant 

that we have a full understanding of all relevant facts�  , will review your response and advise 
regarding what action, if any, the bar intends to taNe�  
 

7hanN you for your anticipated cooperation�  
 
9ery truly yours,  
 

 
 
(dward -aPes 'illon, -r�  
6enior $ssistant %ar &ounsel  

 
 
 
 
 
(-'Mr:MaM  
 
(nclosure: &oPplaint  
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Virginia State Bar 
1 I 1 I East Main Street, Suite 700 
Richmond, Virginia 23219-0026 

Telephone: (804) 775-0500 

Fecsimile:(804)175-0597 TDD (804) 775-0502 

February 1, 2018 

PERSONAL AND CONFIDENTIAL 

Travis Jarrett Graham, Esquire 
Gentry, Locke, Rakes &Moore 
P. O. Box 40013 
Roanoke, VA 24022 

Re: In the Matter of 
VSB Docket No. 

Dear Mr. Graham: 

This complaint has been referred to the Tenth District far a more detailed investigation. 
A Virginia State Bar investigator may contact you during the investigation. 

Pursuant to Rule of Professional Conduct 8.1(c), there is a duty to comply with the bar's 
lawful demands for information not protected from disclosure by Rule l.b. An investigator's 
demands for information constitute lawful demands under Rule 8.1(c). Failure to comply with a 
bar investigator's demands for information in a timely manner may result in the imposition of 
disciplinary sanctions. If allegations of rule violations result from the complaint, information 
provided to the investigator may be used to prove the misconduct. At the conclusion of the 
investigation, the bar will advise of the committee's findings and decision. 

If you have any questions, please contact me. 

Very truly yours, 

Edward James Dillon, Jr. 
Senior Assistant Bar Counsel 

EJDjr:jaj 

cc: Roland C. Munique, Chair 
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From: Baker, Robert [mailto:baker@vsb.org] 
Sent: Tuesday, July 17, 2018 1:16 PM 
To: Graham, Travis J. 
Cc: Baker, Robert 
Subject: RE: VSB Docket No. 

Mr. Graham, 

Sounds good and l appreciate your help. Please let me know if the firm's files are 
problematic fior -. If need be, I can speak to bar counsel about obtaining them 
by other means. 

Sincerely, 
Rab Baker 

From: Graham, Travis J. [mailto:Graham@gentrylocke.com] 
Sent: Tuesday, July 17, 2018 2:21 PM 
To: Baker, Robert 
Subject: RE: VSB Docket No. 

Mr. Baker, 

expect I will hear from him even though he is away, but I have no idea what time zone he is in 
will follow up and get the answer. 

The amount of the fees at issue ($13,000) is not in dispute, and -acknowledges taking 
the fees and giving them to the firm. Actually, the firm itself was the fiduciary for the estate, and 
so technically it took the fees itself. I think the question is simply whether the fees were earned 
or not. Does that affect which documents you will have to look at? 

web ~ bio ~ map 
GENTRY LOQCE Travis J. Graham a~~~ 

Direct: 540.983.9420 

From; Baker, Robert [mailto:baker@vsb.org] 
Sent: Tuesday, July 17, 2018 2:29 PM 
To: Graham, Travis ). 
Cc: Baker, Robert 
Subject: RE: VSB Docket No. 

Mr. Graham, 

It does not because I am looking at more than the $13,000 you or -claim is at issue. 

Sincerely, 
Rob Baker 
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From: Graham, Travis J. [mailto:Graham@gentrylocke.com] 
Sent: Tuesday, Jufy 17, 2018 5:23 PM 
To: Baker, Robert 
Subject: RE: VSB Docket No. 

Mr. Baker, 

We are only aware of the matters set out in Mr. Dillon's December 6, 2017 letter and its attachments, all 
of which relate to the dispute over the $13,000 fee. 

If there are other matters being investigated, can you let me know what those are? 

Thanks 

web ~ bio ~ map 
GENTRY LOCKS Travis .1. Graham nRo~. 

Direct: 54Q_ 983.9420 

From: Baker, Robert [mailto:baker@vsb.org] 
Sent: Tuesday, July 17, 2018 5:48 PM 
To: Graham, Travis J. 
Cc: Baker, Robert 
Subjecfi: RE: VSB Docket No. 

Mr. Graham, 

Based on what !'ve read to date, the complaint involves a payment ~nade to himself and his 
firm in the amount of $17,956.00. The information suggests the possibility of multiple violations of the 
Virginia Rules of Professional Conduct. I have been asked to look into the matter and, as part of my 
duties, I plan to do so by reviewing all of the financial transactions related to the representation of~ 
-and the Estate. This, along with other investigative strategies, will hopefully allow me to gather 
the facts necessary for the subcommittee to make a determination on the matter. I hope that doesn't 
sound too cryptic or ominous because it is not meant to be. 

Sincerely, 
Rob Baker 
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Whistleblower Ethics: 
Issues and Examples from United States ex rel. Thomas v. Duke University, et al. 

 

ent�� �o��e �e��na� 

�otel �oano�e Confe�en�e Cente�   	���a�ǡ �e�te�be� ͸ǡ ʹͲͳͻ 
 

�att�e� �Ǥ ��o���tonǡ 
Ǥ ��ott �e�tonǡ 
�e�o�� 
Ǥ �ale� 
����ael 
Ǥ 	�nne�ǡ �n��e� �Ǥ �o��an 

 
I. Introduction 

T�e 	alse Cla��s ��t ȋǲ	C�ǳȌǡ ͵ͳ �Ǥ�ǤCǤ ȚȚ ͵͹ʹͻǡ et seq.ǡ �s fe�e�al stat�to�� s��e�e �es��ne� 
to ��e�ent f�a�� on t�e fe�e�al 
o�e�n�entǤ T��s on�e obs���e a�ea of t�e la� �ates ba�� to 
t�e C���l �a�ǡ ��en t�e 	C� �as �asse� ����n� �b�a�a� ��n�olnǯs ��es��en�� to �o�bat 
f�a�� �n t�e �n�on ����Ǥ �e�ent a�en��ents to t�e 	C� �onta�ne� �n t�e 	�a�� �nfo��e�ent 
an� �e�o�e�� ��t of ʹͲͲͻ ȋͳʹ͵ �tatǤ ͳ͸ͳ͹Ȍ an� �at�ent ��ote�t�on an� �ffo��able Ca�e ��t of 
ʹͲͳͲ ȋͳʹͶ �tatǤ ͳͳͻȌ �a�e b�eat�e� ne� l�fe �nto ��n�olnǯs �a�Ȅ�a�t���la�l�ǡ �n t�e �ealt� 
�a�e an� �efense se�to�sǤ 

T��s o�tl�ne ��ll s�e��f��all� a���ess a la��e�ǯs et���al ��t�es ��en �e��esent�n� 	C� 
���stleblo�e�sǤ �an� of t�ese �ss�es a�ose �n t�e United States ex rel. Thomas v. Duke 
University, et al. l�t��at�onǡ ����� ��ll be �se� as t�e ���s� to e�a��ne t�ese to���sǤ 

T�e Duke �ase �n�ol�e� alle�at�ons t�at ���e �n��e�s�t� �t�l��e� false �esea��� �es�lts to 
obta�n fe�e�al �esea��� ��ant f�n��n� f�o� t�e �at�onal �nst�t�tes of �ealt� ȋǲ���ǳȌ an� 
�n���on�ental ��ote�t�on ��en�� ȋǲ���ǳȌǤ T�e �esea��� fo��se� on ��l�ona�� b�olo�� an� 
����nolo��Ȅi.e.ǡ ast��aǡ alle��ensǡ �nfe�t�onsǡ an� �otent�al t�eat�entsȄ�n�ol��n� t�e 
flexi�ent an� ��lt��le� e��e���ents on ���eǤ T�e flexi�ent �eas��es t�e �e��an��al 
��o�e�t�es of t�e l�n�ǡ an� �t enables �esea���e�s to ��ant�f� t�e ���a�t of en���on�ental 
�oll�tantsǡ s��� as o�one o� ��esel e��a�stǡ o� t�e se�e��t� of ��l�ona�� ��seasesǡ s��� as 
ast��aǡ C���ǡ an� e����se�aǤ T�e ��lt��le� �eas��es �n���es of �nfla��at�onǡ an� �t 
enables �esea���e�s to ��ant�f� �o� t�e l�n� �es�on�s to alle��ensǡ s��� as ��st ��tesǡ an� 
�nfe�t�onsǡ s��� as pneumoniaǤ 

T�e Duke ��en�e� Co��la�nt alle�e� t�at a �esea��� te��n���an �n ���eǯs ��l�ona�� 
����s�on fals�f�e� ȋi.e. alte�e� t�e �ataȌ o� fab���ate� ȋi.e.ǡ �a�e ��Ȍ �esea��� �es�ltsǤ ���e 
�esea���e�s alle�e�l� �e�o�te� t�ose fa�e �esea��� �es�lts �n fe�e�al ��ants s�b��tte� to t�e 
��� an� ���ǡ an� ��bl�s�e� t�e fa�e �esea��� �es�lts �n t�e nat�onǯs lea��n� s��ent�f�� 
�esea��� �o��nalsǡ ����� ���e �esea���e�s t�en �se� to obta�n �o�e fe�e�al ��ant f�n��n�Ǥ 

�n �a��� ʹͲͳ͵ǡ t�e �esea��� te��n���an �as a��este� fo� e�be��l�n� �one� f�o� ���eǡ an� 
���e a���n�st�at�on be�a�e a�a�e of t�e �esea��� f�a�� s�e �e��et�ate� s�o�tl� t�e�eafte�Ǥ 
�not�e� ���e e��lo�eeǡ 
ose�� T�o�asǡ ��tnesse� t�e fallo�t f��st �an�ǡ as �e �o��e� as a 
�esea��� te��n���an fo� t�e C��ef of ���eǯs ��l�ona�� ����s�onǤ T�o�as �onta�te� ��s 
b�ot�e� 
o�nǡ an atto�ne� fo��e�l� ��t� 
ent�� �o��e ȋno� ��t� �afe�ann �a�ee T�o�asȌǡ 
an� on �a� ͳ͹ǡ ʹͲͳ͵ǡ �e f�le� a la�s��t ���s�ant to t�e 	C�ǯs qui tam ��o��s�onǤ  
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T�o�as �ont�n�e� to �o�� at ���e ���le t�e �ase �as �n�e� sealǤ T�o�as �es���be� t�e 
����n� of ʹͲͳ͵ as ǲa ��aot�� an� st�essf�l t��eǳ �n ���eǯs ��l�ona�� ����s�onǡ ��e�e t�e 
�esea��� te��n���anǯs e�be��le�ent an� �otent�al �ata f�a�� �as ǲan allǦ�ons���n� �ss�eǤǳ 
���e �esea���e�s �e�e ǲ�an���e�ǡǳ an� ǲt�e�e �as a ��eat �eal of ��s��ss�onǡ s�e��lat�onǡ 
an� ���o� abo�t ��at �a� �a��ene�Ǥǳ T�o�as �a���e� on ��s �e��la� �ob �es�ons�b�l�t�esǡ 
����� �n�l��e� �e�fo���n� e��e���entsǡ atten��n� labo�ato�� �eet�n�sǡ an� �on�e�s�n� 
��t� �oǦ�o��e�sǤ �e �e�t notes of �ele�ant e�entsǡ �n�l���n� t��n�s �e sa� o� �ea�� abo�t 
t�e �otent�al �ata f�a��ǡ �nt�l �e �es��ne� �n ��tobe� ʹͲͳͶǤ 

�fte� t�e 
o�e�n�ent �n�est��ate� fo� t��ee �ea�sǡ t�e Duke �ase �as �nseale� �n 
�ne ʹͲͳ͸ǡ 
an� �t �as t�ansfe��e� to t�e ����le ��st���t of �o�t� Ca�ol�na �n �a��� ʹͲͳ͹Ǥ T�e l�t��at�on 
t�at follo�e� ��esente� bot� le�al an� ��a�t��al ��allen�esǤ �e�all�ǡ t�e �ase �n�ol�e� 
n�an�e� �ss�es of 	C� la�ǡ so�e of ����� a�e ��s��sse� belo�Ǥ �o��st��all�ǡ t�e �ast s�o�e 
of t�e �ata f�a�� ne�ess�tate� anal�s�s of �o�ens of fe�e�al �esea��� ��ants an� s��ent�f�� 
��bl��at�onsǡ as �ell as ta��n� ͷ͵ �e�os�t�onsǡ �eta�n�n� ͳͲ e��e�t ��tnesses ȋ�n f��e states 
an� Cana�aȌǡ an� �e��e��n� o�e� ʹ ��ll�on �a�es of �o���entsǤ T�e �ase �lt��atel� settle� 
�n �a��� ʹͲͳͻǤ 

II. Ethical Obligations When Your Client is on the Inside. 

�Ǥ Overview 

ͳǤ T�e 	C� �onta�ns a qui tam ��o��s�on �e���tt�n� a ����ate �e�sonȄt�e 
���stleblo�e� o� �elato�Ȅto f�le 	C� �la��s on be�alf of t�e 

o�e�n�entǤ See ͵ͳ �Ǥ�ǤCǤ Ț ͵͹͵ͲȋbȌȋͳȌǤ T�e �efen�ant �s often t�e 
���stleblo�e�ǯs e��lo�e�Ǥ T�e 	C� �o��la�nt �s f�le� in camera an� 
�n�e� sealǤ See ͵ͳ �Ǥ�ǤCǤ Ț ͵͹͵ͲȋbȌȋʹȌǤ T�e ���stleblo�e�Ǧe��lo�ee 
fa�es �o��tǦ���ose� san�t�ons �f �e ��s�loses e�en t�e �e�e e��sten�e 
of t�e 	C� la�s��tǡ �n ��olat�on of t�e sealǤ See United States ex rel. 
Windsor v. Dyncorp, Inc.ǡ ͺͻͷ 	Ǥ ����Ǥ ͺͶͶ ȋ�Ǥ�Ǥ �aǤ ͳͻͻͷȌǤ ���o���n�l�ǡ 
t�e �efen�antǦe��lo�e� �oes not �no� of t�e ���stleblo�e�ǯs 
e��sten�e o� e�en t�e �en��n� 	C� s��tǤ 

ʹǤ T�ese s�t�at�ons ��esent t�o �o�nte��a�l�n� �ons��e�at�onsǣ 

aǤ T�e ���stleblo�e�ǯs ����ts �n�e� t�e 	C�Ǣ an� 

bǤ T�e ���stleblo�e�ǯs la��e�ǯs et���al obl��at�ons to �e��esente�ǡ 
�n�e��esente�ǡ an� t���� �a�t�esǤ 

�Ǥ Whistleblower’s FCA Rights. 

ͳǤ T�e 	C� �onte��lates t�e ���stleblo�e� ��ll �ont�n�e �o�� fo� ��s 
e��lo�e�ǡ a�a�nst ��o� t�e 	C� la�s��t �as f�le�Ǥ 

ʹǤ T�e �efen�antǦe��lo�e� �s ��e�l��e� f�o� �etal�at�n� �n an� �a� 
a�a�nst t�e ���stleblo�e�Ǧe��lo�eeǤ See ͵ͳ �Ǥ�ǤCǤ Ț ͵͹͵Ͳȋ�ȌȋͳȌǤ 
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͵Ǥ �n t�e o���na�� �o��se of b�s�nessǡ t�e ���stleblo�e� �a� �a�e a��ess 
to �o���entsǡ ta�e �a�t �n �eet�n�sǡ o� o�e��ea� �on�e�sat�ons 
�elat�n� to t�e s�b�e�t �atte� of t�e seale� 	C� �aseǤ �a��n� t��s �ns��e� 
�nfo��at�on �s often a ��e���ate fo� be�n� a s���essf�l �elato�Ǥ 

aǤ �f t�e f�a�� �s ��s�lose� �n a fe�e�al �����nalǡ ����lǡ o� 
a���n�st�at��e �ea��n�Ǣ �o�e�n�ent �e�o�tǡ �ea��n�ǡ a���tǡ o� 
�n�est��at�onǢ o� f�o� t�e ne�s �e��aȄt�en t�e �o��t �a� 
��s��ss t�e a�t�on ��e to a ǲ��bl�� ��s�los��eǤǳ See ͵ͳ �Ǥ�ǤCǤ Ț 
͵͹͵ͲȋeȌȋͶȌȋ�ȌǤ 

bǤ To be t�e ǲo����nal so���eǳ of t�e �nfo��at�onǡ t�e 
���stleblo�e� ��st ȋ�Ȍ �ol�nta��l� ��s�lose� t�e f�a�� to t�e 

o�e�n�ent ���o� to �t be�o��n� ��bl��Ǣ o� ȋ��Ȍ �a�e �no�le��e 
t�at �s �n�e�en�ent of ��at �s ��bl��l� a�a�lableǤ See ͵ͳ �Ǥ�ǤCǤ Ț 
͵͹͵ͲȋeȌȋͶȌȋ�ȌǤ 

CǤ The whistleblower attorney’s ethical obligations. 

ͳǤ Virginia Rule 8.1(a): Misconduct. 

ǲ�t �s ��ofess�onal ��s�on���t fo� a la��e� to Ǥ Ǥ Ǥ ��olate o� atte��t to 
��olate t�e ��les of ��ofess�onal Con���tǡ �no��n�l� ass�st o� �n���e 
anot�e� to �o soǡ o� �o so t��o��� t�e a�ts of anot�e�Ǥǳ 

ʹǤ T�e la��e� �annot �nst���tǡ ass�stǡ o� �n���e t�e �l�ent to en�a�e �n 
�on���t t�at �o�l� ��olate t�e ��les of ��ofess�onal Con���t �f �one b� 
t�e la��e�Ǥ 

͵Ǥ ��t�ons ta�en b� t�e �l�ent ���self o� �e�selfȄnot at t�e ���e�t�on of 
�o�nselȄ�o not ���l��ate ��le ͺǤͳȋaȌ an� a�e not ��o��b�te�Ǥ T�e 
�l�ent �a� �on�e� to �o�nsel �nfo��at�on obta�ne� of ��s o�n a��o��Ǥ 

aǤ United States ex rel. Thomas v. Duke Universityǡ �oǤ ͳǣͳ͹Ǧ��Ǧʹ͹͸ǡ 
ʹͲͳͺ �Ǥ�Ǥ ��stǤ ����� ͳͷͲͲͲͲǡ at ȗͳͳ ȋ�Ǥ�Ǥ�ǤCǤ �e�tǤ Ͷǡ ʹͲͳͺȌǤ 

bǤ Tucker v. Norfolk & W. Ry.ǡ ͺͶͻ 	Ǥ ����Ǥ ͳͲͻ͸ǡ ͳͲͻͺ ȋ�Ǥ�Ǥ �aǤ 
ͳͻͻͶȌ ȋ�ol��n� t�e ��e�e�esso� to ��le ͺǤͳ ǲ�oes not ��o��b�tǡ 
e�en afte� t�e �o��en�e�ent of an a�t�onǡ a �a�t� f�o� 
�nte���e��n� t�ose �n������als ��t� ��o� t�e la��e� �annot 
�o���n��ate �n�e�ǳ t�e ��leȌǤ 

�Ǥ Miano v. AC & R Advert., Inc.ǡ ͳͶͺ 	Ǥ�Ǥ�Ǥ ͸ͺǡ ͺ͹Ȃͺͻ ȋ�Ǥ�Ǥ�Ǥ� ͳͻͻ͵Ȍ 
ȋf�n��n� no et���al ��olat�on ��e�e �la�nt�ff ta�e� �on�e�sat�ons 
��t� �efen�antǯs e��lo�ees an� ��s��sse� t�ese �on�e�sat�ons 
��t� ��s atto�ne� be�a�se t�e atto�ne� ��� not ǲs���estǡ �lan o� 
s��e���seǳ ��at ��s �l�ent ��� an� �e�e �no�le��e of ��s �l�entǯs 
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a�t���t� an� �e�e��t of �nfo��at�on �as not s�ff���ent to s�o� t�e 
atto�ne� ǲ�a�se�ǳ ��s �l�entǯs be�a��o�ȌǤ 

�Ǥ Mathis v. Leggett & Plattǡ �oǤ ͳǣͲͶǦ��Ǧ͵͹Ͳ͵ǡ ʹͲͲ͸ �Ǥ�Ǥ ��stǤ ����� 
ͳͲ͵Ͳ͵ͷǡ at ȗ͸ ȋ�Ǥ�Ǥ 
aǤ ���Ǥ ͷǡ ʹ ͲͲ͸Ȍ ȋf�n��n� no et���al ��olat�on 
��e�e t�e�e �as ǲno e���en�e �n���at�n� t�at �la�nt�ffǯs �o�nsel 
��o��te�ǡ ���e�te�ǡ o� �a�se�ǳ ��s �l�ent to as� �efen�antǯs 
e��lo�ee to �onf��� �f �e� s��nat��e on a �o���ent �as 
a�t�ent��ȌǤ 

ͶǤ T�e�e �s a f�ne l�ne bet�een a���s�n� a ���stleblo�e� �l�ent ��at 
a�t�ons �e �s la�f�ll� ent�tle� to ta�eǡ an� �nst���t�n� ��� to �at�e� 
�nfo��at�on as t�e la��e�ǯs a�entǤ 

�Ǥ Ethical obligations when the employer is represented by counsel. 

ͳǤ T�e ��s�o�e�� of �o�e�n�ental f�a�� �s a ��aot�� t��eȄt�e e��lo�e�ǯs 
�ns��e �o�nsel o� o�ts��e �o�nsel a�e often �n�ol�e�Ǥ T�e �e�a�t�ent 
of 
�st��e an�Ȁo� t�e lo�al �n�te� �tates �tto�ne�sǯ �ff��e �s�all� �ss�e 
C���l �n�est��at��e �e�an�s ȋǲC��sǳȌ ��t��n a fe� �ee�sȀ�ont�s of t�e 
f�l�n� of t�e seale� 	C� �o��la�ntǤ �a�� C�� e���essl� states �ts 
����oseȄi.e.ǡ to �n�est��ate �oss�ble 	C� ��olat�onsǤ T��s �ne��tabl� 
t����e�s o�ts��e �n�ol�e�ent b� o�ts��e �o�nselǤ 

ʹǤ Virginia Rule 4.2: Communications with Represented Persons 

ǲ�n �e��esent�n� a �l�entǡ a la��e� s�all not �o���n��ate abo�t t�e 
s�b�e�t of t�e �e��esentat�on ��t� a �e�son t�e la��e� �no�s to be 
�e��esente� b� anot�e� la��e� �n t�e �atte�ǡ �nless t�e la��e� �as t�e 
�onsent of t�e ot�e� la��e� o� �s a�t�o���e� b� la� to �o soǤǳ 

͵Ǥ ��le ͶǤʹ �e����es t�o essent�al �n�����esǣ ȋͳȌ ��et�e� t�e �e�son o� 
ent�t� �s �e��esente�Ǣ an� ȋʹȌ ��et�e� t�e �o���n��at�on �on�e�ns t�e 
s�b�e�t of t�e �e��esentat�onǤ 

ͶǤ ��le ͶǤʹ �oes not ��o��b�t t�e atto�ne� o� t�e �l�ent f�o� 
�o���n��at�n� ��t� a �e��esente� �a�t� �on�e�n�n� �atte�s o�ts��e 
t�e s�o�e of t�e �e��esentat�onǤ See Co��ent Ͷ to ��le ͶǤʹǤ 

ͷǤ 	C� �efen�ants a�e often �o��o�ate ent�t�esǡ an� �a�s�n� o�t ����� 
e��lo�ees a�eǡ o� a�e notǡ ǲ�e��esente� �a�t�esǳ �n�e� ��le ͶǤʹ 
�e����es anal�s�s �n�e� Co��ent ͹Ǥ 

aǤ �����n�a a��e�es to t�e ǲ�ont�ol ��o��ǳ anal�s�sǤ 

bǤ �����n�a �as �e�e�te� t�e �ol��n� of Upjohn v. United Statesǡ ͶͶͻ 
�Ǥ�Ǥ ͵ͺ͵ ȋͳͻͺͳȌǤ 
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͸Ǥ Comment 7 to Virginia Rule 4.2 

ǲ�n t�e �ase of an o��an��at�onǡ t��s ��le ��o��b�ts �o���n��at�ons b� 
a la��e� fo� one �a�t� �on�e�n�n� t�e �atte� �n �e��esentat�on ��t� 
�e�sons �n t�e o��an��at�onǯs Ǯ�ont�ol ��o��ǯ as �ef�ne� �n Upjohn v. 
United Statesǡ ͶͶͻ �Ǥ�Ǥ ͵ͺ͵ ȋͳͻͺͳȌ o� �e�sons ��o �a� be �e�a��e� as 
t�e Ǯalte� e�oǯ of t�e o��an��at�onǤ T�e Ǯ�ont�ol ��o��ǯ test ��o��b�ts ex 
parte �o���n��at�ons ��t� an� e��lo�ee of an o��an��at�on ��oǡ 
be�a�se of t�e�� stat�s o� �os�t�onǡ �a�e t�e a�t�o��t� to b�n� t�e 
�o��o�at�onǤ ���� e��lo�ees �a� onl� be �onta�te� ��t� t�e �onsent 
of t�e o��an��at�onǯs �o�nselǡ t��o��� fo��al ��s�o�e�� o� as 
a�t�o���e� b� la�Ǥǳ 

͹Ǥ �n e��lo�ee �s a �e��esente� �a�t� �f a �e�be� of t�e ǲ�ont�ol 
��o��ǳȄi.e.ǡ �f t�e e��lo�ee o�����es a �os�t�on ��t��n t�e �o��o�at�on 
s��� t�at t�e� �a�e a�t�o��t� to a�tǡ �a�e �e��s�onsǡ o� s�ea� on be�alf 
of t�e �o��o�at�on ����� �o�l� lea� one to bel�e�e t�at t�e e��lo�ees 
a�e t�e alte�Ǧe�o of t�e �o��o�at�onǤ 

aǤ Cont�ol 
�o��ǣ off��e�sǡ ���e�to�sǡ sen�o� �ana�e�ent o� 
a���n�st�at�onǡ et�Ǥ 

bǤ �onǦCont�ol 
�o��ǣ lo� le�el e��lo�eesǡ ���Ǧle�el �ana�e�sǤ 

ͺǤ �t �s ����o�e� fo� an atto�ne� to �onta�tȄo� ���e�t t�e�� �l�ent to 
�onta�tȄa �e�be� of t�e �efen�antǯs ǲ�ont�ol ��o��ǳ �on�e�n�n� t�e 
s�b�e�t �atte� of t�e �en��n� l�t��at�onǤ See �e�al �t���s ���n�on ͺͲͳǤ 
T��s ��o��b�t�on a��l�es ��e�e t�e �en��n� 	C� �ase �s �n�e� sealǤ 

ͻǤ �t �s not ����o�e� fo� an atto�ne� to �o���n��ate ��t� a nonǦ�ont�ol 
��o�� e��lo�ee of �efen�antǤ See �e�al �t���s ���n�on ͻͲͷǤ 

ͳͲǤ Caution: �����n�aǯs ��les of ��ofess�onal Con���t �elat�n� to 
�o���n��at�ons ��t� �e��esente� o��an��at�ons a�e different f�o� 
t�e ��� �o�el ��les an� t�ose of �an� ot�e� statesǤ 

aǤ Comment 7 to ABA Model Rule 4.2 

ǲ�n t�e �ase of a �e��esente� o��an��at�onǡ t��s ��le ��o��b�ts 
�o���n��at�ons ��t� a �onst�t�ent of t�e o��an��at�on ��o 
s��e���sesǡ ���e�ts o� �e��la�l� �ons�lts ��t� t�e o��an��at�onǯs 
la��e� �on�e�n�n� t�e �atte� o� �as a�t�o��t� to obl��ate t�e 
o��an��at�on ��t� �es�e�t to t�e �atte� o� ��ose a�t o� 
o��ss�on �n �onne�t�on ��t� t�e �atte� �a� be ����te� to t�e 
o��an��at�on fo� ����oses of ����l o� �����nal l�ab�l�t�Ǥǳ 
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bǤ Comment 9 to North Carolina Rule 4.2 

ǲ�n t�e �ase of a �e��esente� o��an��at�onǡ t��s ��le ��o��b�ts 
�o���n��at�ons ��t� a �onst�t�ent of t�e o��an��at�on ��o 
s��e���sesǡ ���e�ts o� �ons�lts ��t� t�e o��an��at�on̵s la��e� 
�on�e�n�n� t�e �atte� o� �as a�t�o��t� to obl��ate t�e 
o��an��at�on ��t� �es�e�t to t�e �atte� o� ��ose a�t o� 
o��ss�on �n �onne�t�on ��t� t�e �atte� �a� be ����te� to t�e 
o��an��at�on fo� ����oses of ����l o� �����nal l�ab�l�t�Ǥ �t also 
��o��b�ts �o���n��at�ons ��t� an� �onst�t�ent of t�e 
o��an��at�onǡ �e�a��less of �os�t�on o� le�el of a�t�o��t�ǡ ��o �s 
�a�t����at�n� o� �a�t����ate� s�bstant�all� �n t�e le�al 
�e��esentat�on of t�e o��an��at�on �n a �a�t���la� �atte�Ǥǳ 

�Ǥ �f t�e o��an��at�on o� �on���t s�ans a��oss ��lt��le statesǡ 
��e�� ��o��e of la� ��o��s�onsǤ 

�Ǥ Duke ��a��leǣ T�e 	C� Co��la�nt �as o����nall� f�le� �n 
t�e �este�n ��st���t of �����n�aǡ �an��lle ����s�on ȋa 
��o�e� �en�eȌǡ b�t ���e �s lo�ate� �n �o�t� Ca�ol�naǤ 

��Ǥ Virginia Rule 8.5(b): Choice of Law 

ǲ�n an� e�e���se of t�e ��s���l�na�� a�t�o��t� of �����n�aǡ 
t�e ��les of ��ofess�onal �on���t to be a��l�e� s�all be as 
follo�sǣ  

ȋͳȌ for conduct in connection with a proceeding in a 
courtǡ a�en��ǡ o� ot�e� t��b�nal befo�e ����� a 
la��e� a��ea�sǡ t�e ��les to be a��l�e� s�all be t�e 
��les of t�e ����s���t�on �n ����� t�e �o��tǡ a�en��ǡ o� 
ot�e� t��b�nal s�tsǡ �nless t�e ��les of t�e �o��tǡ 
a�en��ǡ o� ot�e� t��b�nal ��o���e ot�e���seǤ 

ȋʹȌ for any other conductǡ t�e ��les of t�e ����s���t�on �n 
����� t�e la��e�ǯs �on���t o�����e�Ǣ an� 

ȋ͵Ȍ not��t�stan��n� s�b�a�a��a��s ȋbȌȋͳȌ an� ȋbȌȋʹȌǡ 
fo� �on���t �n t�e �o��se of ��o����n�ǡ �ol��n� o�t as 
��o����n�ǡ o� offe��n� to ��o���e le�al se����es �n 
�����n�aǡ t�e �����n�a ��les of ��ofess�onal Con���t 
s�all a��l�Ǥǳ ȋ����as�s a��e�ȌǤǥǥǥǥǥǥǥǥǥǥǤǤ 
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���Ǥ North Carolina Rule 8.5: Choice of law 

ǲ�n an� e�e���se of t�e ��s���l�na�� a�t�o��t� of �o�t� 
Ca�ol�naǡ t�e ��les of ��ofess�onal �on���t to be a��l�e� 
s�all be as follo�sǣ  

ȋͳȌ for conduct in connection with a matter pending 
before a tribunal, the rules of the jurisdiction in 
which the tribunal sitsǡ �nless t�e ��les of t�e 
t��b�nal ��o���e ot�e���seǤ 

ȋʹȌ fo� an� ot�e� �on���tǡ t�e ��les of t�e ����s���t�on �n 
����� t�e la��e�̵s �on���t o�����e�ǡ o�ǡ if the 
predominant effect of the conduct is in a different 
jurisdictionǡ t�e ��les of t�at ����s���t�on s�all be 
a��l�e� to t�e �on���tǤ � la��e� �s not s�b�e�t to 
��s���l�ne �f t�e la��e�̵s �on���t �onfo��s to t�e 
��les of a ����s���t�on �n ����� t�e la��e� �easonabl� 
bel�e�es t�e ��e�o��nant effe�t of t�e la��e�̵s 
�on���t ��ll o����Ǥǳ ȋ����as�s a��e�ȌǤ 

�Ǥ Ethical obligations with respect to former employees. 

ͳǤ �n atto�ne� �a� �o���n��ate ��t� fo��e� e��lo�ees of t�e 
�efen�antǡ e�en �f t�at e��lo�ee �as a �e�be� of t�e o��an��at�onǯs 
ǲ�ont�ol ��o��Ǥǳ See Co��ent ͹ to ��le ͶǤʹǤ T�e �at�onale �s t�atǡ 
�e�a��less of t�e e��lo�eeǯs fo��e� �ole at t�e o��an��at�onǡ t�e 
fo��e� e��lo�ee no lon�e� �as a�t�o��t� to s�ea� on be�alf of t�e 
o��an��at�on afte� e��lo��ent �as �on�l��e�Ǥ 

ʹǤ T�e �este�n ��st���t of �����n�a �as ��o���e� t�e follo��n� ����el�nes 
fo� �onta�t�n� fo��e� e��lo�eesǣ 

aǤ Co�nsel s�o�l� ���e��atel� ��ent�f� ���self o� �e�self as an 
atto�ne� �e��esent�n� a �a�t� a��e�se to t�e fo��e� e��lo�e�ǡ 
an� s�e��f� t�e ����ose of t�e �onta�tǢ 

bǤ Co�nsel s�o�l� �ete���ne ��et�e� t�e fo��e� e��lo�ee �s 
asso��ate� ��t� t�e o��os�n� �a�t� o� �s �e��esente� b� �o�nselǤ 

�Ǥ �f soǡ t�e �onta�t ��st te���nate ���e��atel�Ǥ 

�Ǥ Co�nsel s�o�l� a���se t�e fo��e� e��lo�ee ȋ�Ȍ �a�t����at�on �n 
t�e �nte���e� �s not �an�ato��Ǣ an� ȋ��Ȍ �e o� s�e �a� ��oose 
not to �a�t����ateǤ 
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�Ǥ �f t�e fo��e� e��lo�ee �oes not �ant to �a�t����ateǡ t�e 
�onta�t ��st te���nate ���e��atel�Ǥ 

�Ǥ Co�nsel s�o�l� a���se t�e fo��e� e��lo�ee to a�o�� ��s�los��e 
of �����le�e� o� �onf��ent�al �o��o�ate �ate��als an� s�o�l� not 
sol���t t�e sa�eǤ 

�Ǥ �f �t a��ea�s t�e fo��e� e��lo�ee �a� �e�eal �����le�e� 
o� �onf��ent�al �ate��alsǡ t�e �onta�t ��st te���nate 
���e��atel�Ǥ 

eǤ Co�nsel s�o�l� ��eate an� ��ese��e a l�st of all fo��e� 
e��lo�ees �onta�tǡ t�e �ateȋsȌ of �onta�tǡ an� all state�ents o� 
notes �es�lt�n� f�o� s��� �onta�tǤ 

�Ǥ T�e notes �a� be s�b�e�t to in camera �e��e� b� t�e 
Co��tǤ 

See Bryant v. Yorktowne Cabinetry, Inc.ǡ ͷ͵ͺ 	Ǥ ����Ǥ ʹ� ͻͶͺǡ ͻͷ͵ǦͷͶ 
ȋ�Ǥ�Ǥ �aǤ ʹͲͲͺȌǤ 

	Ǥ Ethical obligations when client collects evidence after filing FCA suit. 

ͳǤ T�e 	C� s���o�ts st�on� fe�e�al �ol��� �nte�ests of t�e �n�te� �tatesǤ 
ǲCon��ess �nten�e� t�at t�e 	alse Cla��s ��t an� �ts qui tam a�t�on 
�o�l� �el� t�e �o�e�n�ent �n�o�e� f�a�� an� ab�se b� �nleas��n� a 
Ǯ�osse of a� �o� �e��t�es to �n�o�e� an� ��ose��te f�a��s a�a�nst t�e 
�o�e�n�entǤǯǳ Harrison v. Westinghouse Savannah River Co. ȋǲHarrison 
IǳȌǡ ͳ͹͸ 	Ǥ͵� ͹͹͸ǡ ͹ͺͶ ȋͶt� C��Ǥ ͳͻͻͻȌǢ see also United States ex rel. 
Cieszynski v. LifeWatch Servs.ǡ ʹͲͳ͸ �Ǥ�Ǥ ��stǤ ����� ͸ͺͺ͸͹ ȗͳͲ ȋ�Ǥ ��stǤ 
�llǤǡ �a� ͳ͵ǡ ʹͲͳ͸Ȍ ȋnot�n� t�e ǲ��bl�� �ol��� t�at ��ote�ts 
���stleblo�e�s f�o� �etal�at�on fo� a�t�ons t�e� ta�e �n �n�est��at�n� 
an� �e�o�t�n� f�a�� to t�e �o�e�n�entǳȌǤ 

ʹǤ T�e 	C� �onte��lates t�at t�e ���stleblo�e� ��ll be �n �ossess�on o�ǡ 
o� obta�nǡ �o���ents f�o� t�e �efen�antǦe��lo�e� t�at e���en�e f�a�� 
on t�e �o�e�n�entǤ See United States ex rel. Rector v. Bon Secours 
Richmond Health Corp.ǡ �oǤ ͵ǣͳͳǦ��Ǧ͵ͺǡ ʹͲͳͶ �Ǥ�Ǥ ��stǤ ����� ͳͲ͵ͳǡ at 
ȗͳͺ ȋ�Ǥ�Ǥ �aǤ 
anǤ ͸ǡ ʹͲͳͶȌǤ 

aǤ Co��ts �ene�all� �e�o�n��e a ��bl�� �ol��� e��e�t�on to an� 
�onf��ent�al�t� a��ee�ent bet�een t�e �la�nt�ffǦ ���stleblo�e� 
an� �efen�antǦe��lo�e� ����� �o�l� ot�e���se ��e�l��e t�e 
��s�los��e of �o���ents o� �nfo��at�onǤ See, e.g.ǡ X Corp. v. Doeǡ 
ͺͲͷ 	Ǥ ����Ǥ ͳʹͻͺǡ ͳ͵ͳͲ ȋ���Ǥ ͳͷǡ ͳͻͻʹȌ ȋ�ol��n�ǡ ��t� �ese�t to 
���stleblo�e�ǯs b�ea�� of a �onf��ent�al�t� a��ee�ent ��t� 
�efen�antǦe��lo�e�ǡ ǲȏtȐo t�e e�tent �t ��e�ente� ��s�los��e of 
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e���en�e of a f�a�� on t�e �o�e�n�entǡ t�at ���ee�ent �o�l� 
be �o�� as �ont�a�� to ��bl�� �ol���ǤǳȌǢ Siebert v. Gene Sec. 
Networkǡ �oǤ ͳͳǦ��Ǧͳͻͺ͹ǡ ʹͲͳ͵ �Ǥ�Ǥ ��stǤ ����� ͳͶͻͳͶͷǡ at ȗʹͷ 
ȋ�Ǥ�Ǥ CalǤ ��tǤ ͳ͸ǡ ʹͲͳ͵ȌǤ But see United States ex rel. Cafasso v. 
Gen. Dynamics C4 Sys.ǡ ͸͵͹ 	Ǥ͵� ͳͲͶ͹ǡ ͳͲ͸ʹ ȋͻt� C��Ǥ ʹͲͳͳȌ 
ȋ�e�l�n�n� to a�o�t ��bl�� �ol��� e��e�t�on ���en t�e 
���stleblo�e�ǯs ǲ�ast an� �n��s�����nate a���o���at�onǳ of 
�efen�antǯs f�lesȌǤ 

bǤ T�e 	C� ǲ�oes not �e���t ���stleblo�e�s to �a�e �a�te blan��e 
to a�����e ȏ�o���ents o� �nfo��at�onȐ �n an� �a� t�e� �ee� 
ne�essa��Ǥǳ Rectorǡ ʹͲͳͶ �Ǥ�Ǥ ��stǤ ����� ͳͲ͵ͳǡ at ȗͳͺǤ 

͵Ǥ ��en e�al�at�n� t�e ��o���et� of a ���stleblo�e�ǯs e���en�e �olle�t�on 
effo�ts f�o� �ns��e t�e �efen�antǦe��lo�e�ǡ �o��ts loo� to t�e s�o�e 
an� sele�t�on of t�e �o���ents an� �nfo��at�on obta�ne�Ǥ 

aǤ �ast an� �n��s�����nate a���o���at�on of �o���ents o� 
�nfo��at�on �s �ene�all� ��o��b�te�Ǥ See, e.g.ǡ id.ǡ ʹͲͳͶ �Ǥ�Ǥ ��stǤ 
����� ͳͲ͵ͳǡ at ȗͳͻ ȋnot�n� t�e ��e�����e to t�e �efen�ant ��e�e 
�elato� too� ǲan �n��s�����nate a�o�nt of �ata an� �o���ents 
t�at �a� �onta�n �nfo��at�on not �ea��able t��o��� t�e 
��s�o�e�� ��o�essǤǳȌǢ Cafassoǡ ͸͵͹ 	Ǥ͵� at ͳͲ͸ʹǤ 

ͶǤ T�e la��e� s�o�l� ��o�ee� �a�t�o�sl� ��en �e�e���n� �nfo��at�on 
�olle�te� b� t�e ���stleblo�e�Ǧ�l�entǤ 
��en t�e 	C�ǯs seal�n� 
��o�e���esǡ t�e �efen�antǦe��lo�e� �a� not �no� a la�s��t �s 
�en��n�ǡ an� t�e ���stleblo�e�Ǧ�l�ent �a� �n�no��n�l� ��o���e ��s 
�o�nsel ��t� �nfo��at�on ��ote�te� b� t�e e��lo�e�ǯs atto�ne�Ǧ�l�ent 
�����le�eǤ 

ͷǤ Rule 4.4: Respect for Rights of Third Persons. 

ǲ�n �e��esent�n� a �l�entǡ a la��e� s�all not Ǥ Ǥ Ǥ �se �et�o�s of obta�n�n� 
e���en�e t�at ��olate t�e le�al ����ts of s��� a �e�sonǤǳ 

͸Ǥ Documents 

aǤ Legal Ethics Opinion 278 

ǲ�t �s not ����o�e� fo� an atto�ne� to �ont�n�e to �e��esent a 
�l�ent as �la�nt�ff an� to �a�e �se of a �o���ent �n �onne�t�on 
��t� s��� �e��esentat�onǡ t�e a����s�t�on of ����� �o���ent b� 
ȏa t���� �a�t�Ȑ �a� o� �a� not �a�e been a�t�o���e� b� 
�efen�ant �o��o�at�onǡ so lon� as t�e atto�ne� �as not a 
�ons���ato�  o�  an  a��esso��  to  t�e  �lle�al  o�  ����o�e�  
obta�n�n�  of  t�e  e���en�eǤǳ 
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See also �e�al �t���s ���n�on ͳͳͶͳǤ 

bǤ �o���ents a �elato� �n�e�en�entl� ��e�a�es �oes not ��n afo�l 
of t�e ��leǤ See generally In re Examination of Privilege Claimsǡ 
ʹͲͳ͸ �Ǥ�Ǥ ��stǤ ����� ͳͺ͸͵ͶͲǡ ȗͳͷǦͳ͸ǡ ʹͲǦʹͳ ȋ�Ǥ�Ǥ �as�Ǥ �a� 
ʹͲǡ ʹͲͳ͸ȌǤ 

͹Ǥ Tape Recordings 

aǤ �����n�a o����nall� ���le�ente� a per se ban on a atto�ne�sǯ 
�n�ol�e�ent ��t� t�e ta�e �e�o���n� of �on�e�sat�onsǤ See, e.g.ǡ 
�e�al �t���s ���n�on ͳͶͶͺ ȋo��n�n� t�at la��e� �a� not a���se 
a �l�ent to s���e�t�t�o�sl� �e�o�� �otent�al �efen�ant �n ����l 
�atte�ȌǤ 

bǤ �����n�a �as be��n to e�o�e t��s per se banǡ f�n��n� t�at �t �s 
so�et��es ����a�t��able an� f��st�ates an ���o�tant ��bl�� 
�ol���Ǥ 

�Ǥ � la��e� �a� not �on���t a ���eta�Ȅi.e.ǡ �e�o�� a 
�on�e�sat�on bet�een t���� �a�t�es ��e�e ne�t�e� �a�t� 
�s a�a�e of o� �onsente� to t�e �e�o���n�Ǥ See Gunter v. 
Virginia State Barǡ ʹ͵ͺ �aǤ ͸ͳ͹ǡ ͸ʹʹ ȋͳͻͺͻȌǤ 

��Ǥ � la��e� �a� �se ta�e �e�o���n�s �a�e b� a �l�ent ���o� 
to t�e �e��esentat�onǤ See �e�al �t���s ���n�on ͳ͵ʹͶǤ 

���Ǥ �n t�e �onte�t of ǲle��t��ate �o�e�n�ent la� 
enfo��e�ent �n�est��at�onsǡǳ a la��e� �a� �a�t����ate �nǡ 
o� a���se anot�e� to �a�t����ate �nǡ a �e�o��e� 
�on�e�sat�on ��t� a  t���� �a�t�ǡ ��t� t�e f�ll �no�le��e 
an� �onsent of one �a�t� b�t ��t�o�t t�e �no�le��e o� 
�onsent of t�e ot�e� �a�t�Ǥ See �e�al �t���s ���n�on 
ͳ͹͵ͺǢ see also �e�al �t���s ���n�on ͳ͹͸ͷ ȋe��an��n� 
e��e�t�on to �n�l��e fe�e�al �o�e�n�entǯs �ntell��en�e 
an�Ȁo� �ntell��en�e �o��ȌǤ 

�Ǥ ���stleblo�e�s �an ��obabl� �ea� a ���eǡ �f 
�e��este� b� t�e 
o�e�n�entǤ 

��Ǥ � la��e� �a� a���se a �l�ent abo�t t�e la�f�lness of a 
��o�ose� �o��se of �on���tȄi.e.ǡ t�e �l�ent �a� ��oose 
to �e�o�� a �on�e�sat�on be�a�se �����n�a �s a ǮoneǦ�a�t�ǯ 
stateǤ See �e�al �t���s ���n�on ͳͺͲʹǤ 
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Ǥ Ethical obligations when inadvertently receiving privileged information. 

ͳǤ Rule 3.4: Fairness to Opposing Party and Counsel 

ǲ� la��e� s�all notǣ Ǥ Ǥ Ǥ ȋ�Ȍ  �no��n�l� ��sobe� o� a���se a �l�ent to 
��s�e�a�� a stan��n� ��le o� a ��l�n� of a t��b�nal �a�e �n t�e �o��se of 
a ��o�ee��n�ǡ b�t t�e la��e� �a� ta�e ste�sǡ �n �oo� fa�t�ǡ to test t�e 
�al���t� of s��� ��le o� ��l�n�Ǥǳ 

ʹǤ � la��e� s�o�l� not �el�be�atel� obta�n �nfo��at�on an� �o���ents 
t�at a�e �no�n to be ��ote�te� b� t�e atto�ne�Ǧ�l�ent �����le�e o� 
�o��Ǧ��o���t �o�t��neǤ See, e.g.ǡ �e�al �t���s ���n�on ͸ͷͳǤ 

͵Ǥ �n atto�ne� s�o�l� not �ee� o� �se t�e �����le�e� �o���ents o� 
�nfo��at�on of an o��os�n� �a�t�Ǥ See generally �e�al �t���s ���n�on 
ͳ͹ͲʹǤ 

aǤ T�e�eǡ t�e la��e� ��st ȋ�Ȍ not�f� t�e o��os�n� �a�t�Ǣ an� ȋ��Ȍ 
�est�o� o� se��este� t�e �����le�e� �nfo��at�on �nt�l t�e �o��t 
�as �esol�e� t�e �����le�e �la��Ǥ See �e�al �t���s ���n�on ͳͺ͹ͳǢ 
�aǤ ���Ǥ CtǤ �Ǥ ͶǣͳȋbȌȋ͸Ȍȋ��ȌǤ 

ͶǤ 	C� �ases �an ��esent a �n���e set of ������stan�es t�at �la�e �elato�ǯs 
�o�nsel �n a Cat��ǦʹʹǤ �f �o�nsel �e�e��es �����le�e� �o���ents o� 
�nfo��at�on ���le t�e �o��la�nt �s �en��n� �n�e� sealǡ �����n�a 
����e�e Co��t ��le Ͷǣͳ an� �t���s ��le ͵ǤͶ �e����e �o�nsel to not�f� 
t�e �efen�antǡ b�t t�e 	C� e���essl� ��o��b�ts �o�nsel f�o� �e�eal�n� 
t�e e��sten�e of t�e la�s��tǡ �a�t���la�l� to t�e �efen�antǤ 

aǤ T�e ��nt� C�����t �as �el�ǣ t�e ǲ�at� to et���al �esol�t�on �s 
s���leǣ ��en �n �o�btǡ as� t�e �o��tǤǳ Gomez v. Vernonǡ ʹͷͷ 	Ǥ͵� 
ͳͳͳͺǡ ͳͳ͵ͷ ȋͻt� C��Ǥ ʹͲͲͳȌǤ 

bǤ �n�e� t�ese ������stan�esǡ �o��ts �a�e �el� t�at �elato�ǯs 
�o�nsel s�o�l� not�f� t�e �o��t an�ǡ late�ǡ not�f� �efen�ant afte� 
t�e �o��la�nt �s �nseale�Ǥ See, e.g.ǡ United States v. IASIS 
Healthcare Corp.ǡ �oǤ ʹǣͲͷǦ��Ǧ͹͸͸ǡ ʹͲͳʹ �Ǥ�Ǥ ��stǤ ����� ͸ͺͻ͸ǡ at 
ȗͶ͵ǦͶͶ ȋ�Ǥ ����Ǥ 
anǤ ͻǡ ʹͲͳʹȌ ȋ��s��ss�n� ��o���et� of qui tam 
�o�nselǯs a��ess to �otent�all� �����le�e� �o���entsȌǢ see also 
United States ex rel. Hartpence v. Kinetic Concepts, Inc.ǡ �oǤ C� ͲͺǦ
ͳͺͺͷǡ C� ͲͺǦ͸ͶͲ͵ǡ ʹͲͳ͵ �Ǥ�Ǥ ��stǤ ����� ͹Ͷͺ͵͵ǡ at ȗͷǦͳʹ ȋCǤ�Ǥ 
CalǤ �a� ʹͲǡ ʹͲͳ͵Ȍ ȋ��s��ss�n� ��o���et� of qui tam �o�nselǯs 
a��ess to �otent�all� �����le�e� �o���n��at�onsȌǤ 
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�Ǥ �tto�ne�s s�o�l� not �es�tate to see� ����an�e f�o� t�e �o��tǤ 
See United States ex rel. Thomasǡ ʹͲͳͺ �Ǥ�Ǥ ��stǤ ����� ͳͷͲͲͲͲǡ 
at ȗͳ͵ nǤ ͳͷǢ see also Tucker v. Norfolk & W. Ry.ǡ ͺͶͻ 	Ǥ ����Ǥ 
ͳͲͻ͸ǡ ͳͲͻͻ ȋ�Ǥ�Ǥ �aǤ ͳͻͻͶȌǤ 

�Ǥ Example from the Duke case 

ͳǤ �s ��s��sse� abo�eǡ T�o�as �o��e� at ���e fo� a���o���atel� ͳͺ 
�ont�s afte� f�l�n� t�e 	C� la�s��tǡ an� �e too� notes of t��n�s �e sa� 
an� �ea��Ǥ T�o�as s�o�e ��t� se�e�al ���e �esea���e�sǡ ��o �a�e 
state�ents abo�t t�e �n�ol�e�ent of ���e �nǦ�o�se �o�nselǤ �ost of 
t�e state�ents �e�e fa�t�al �n nat��eȄi.e.ǡ t�e atto�ne� atten�e� a 
�eet�n� on a s�e��f�� �ateǢ ot�e� �nfo��at�on �ent�on�n� �o�nsel 
�ela�e� se�on� �an�ǡ o� e�en t���� �an�ǡ f�o� ot�e� �n������alsǤ 

aǤ T�o�as ne�e� s�o�e ���e�tl� ��t� a ���e atto�ne�Ǥ 

ʹǤ T�o�as �o�l� �onte��o�aneo�sl� e�a�l notes to ���self �n �eal t��eǡ 
an� t�en late� �o���le� t�e notes �nto a �a�l� �o��nalǤ 

aǤ T�e o����nal Co��la�nt an� ��en�e� Co��la�nt �o not 
�efe�en�e an� �nfo��at�on f�o� T�o�asǯ �a�l� �o��nal t�at e�en 
�e�otel� �ent�ons ���eǯs �nǦ�o�se �o�nsel o� a �eet�n� �n 
����� an atto�ne� �a� �a�e been �n�ol�e�Ǥ 

͵Ǥ �n 
�l� ʹͲͳ͹ǡ ���e se��e� an �nte��o�ato�� on T�o�as �e��est�n� 
�nfo��at�on on all �o���n��at�ons �e �a� �e�a���n� t�e e�ents �n t�e 
��en�e� Co��la�ntǤ T�o�asǯ �a�l� �o��nal fo��e� t�e bas�s fo� 
�elato�ǯs �nte��o�ato�� �es�onseǤ 

aǤ 
ent�� �o��e ��e�a�e� t�o sets of �es�onses to ���eǯs 
�nte��o�ato��Ȅa �e�a�te� an� an �n�e�a�te� �e�s�onǤ �n t�e 
�e�a�te� �e�s�onǡ all �efe�en�es �elate� to an atto�ne� �e�e 
bla��e� o�tǤ �elato� ��o���e� ���e ��t� bot� t�e �e�a�te� an� 
�n�e�a�te� �e�s�onsǡ �n o��e� to ���e ���e an o��o�t�n�t� to 
asse�t a �la�� of �����le�eǤ �elato� ��o���e� t�e ot�e� 
�efen�ants ��t� onl� t�e �e�a�te� �e�s�onǤ 

bǤ ���e ��� not asse�t a �la�� of �����le�e o�e� t�e �e�a�te� 
�nfo��at�on �n �elato�ǯs �nte��o�ato�� �es�onseǤ 

ͶǤ �n �a� ʹͲͳͺǡ ���e f�le� a �ot�on fo� �an�t�ons see��n� t�e 
��s��al�f��at�on of 
ent�� �o��eǤ ���e alle�e� t�at 
ent�� �o��e �a� 
�o���n��ate� ��t� �e��esente� �e�sons ȋi.e.ǡ ���e e��lo�eesȌ 
t��o��� T�o�asǡ an� t�at T�o�as obta�ne� �����le�e� �nfo��at�on 
f�o� ���eǡ �n ��olat�on of ��les ͶǤʹǡ ͶǤͶǡ an� ͅ ǤͶȋaȌ of t�e �o�t� Ca�ol�na 
��les of ��ofess�onal Con���tǤ �o�e s�e��f��all�ǡ ���e a���e�ǣ 
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aǤ T�o�asǡ ���eǡ an� ���eǯs e��lo�ees �e�e all lo�ate� �n �o�t� 
Ca�ol�naǤ �s t�e fo��s of T�o�asǯ a�t���t�es �as �on���t �n �o�t� 
Ca�ol�naǡ t�e �o�t� Ca�ol�na ��les of ��ofess�onal Con���t 
a��l�e�Ǣ 

bǤ 
ent�� �o��e �se� T�o�as to �on���t ex parte �nte���e�s of 
���e e��lo�ees afte� t�e� �e�e �e��esente� b� �o�nselǡ �n 
��olat�on of �ǤCǤ ��le ͶǤʹǢ an� 

�Ǥ 
ent�� �o��e obta�ne� �nfo��at�on t��o��� T�o�as t�at �as 
s�b�e�t to a �la�� of atto�ne�Ǧ�l�ent �����le�e b� ���eǡ �n 
��olat�on of �ǤCǤ ��le ͶǤͶǤ 

ͷǤ ���e also f�le� a �ot�on to �eal �elato�ǯs �n�e�a�te� �nte��o�ato�� 
�es�onse on t�e bas�s t�at �t �onta�ne� atto�ne� �l�ent �����le�e� 
�nfo��at�onǤ 

͸Ǥ T�e Co��tǯs o��n�on �en��n� ���eǯs �ot�on fo� �an�t�ons �s atta��e� as 
Exhibit AǤ 

aǤ T�e Co��t �el� t�at t�e�e �as no ���e�t e���en�e o� �e�s�as��e 
������stant�al e���en�e t�at 
ent�� �o��e ǲ�a�se�ǡ �ont�olle�ǡ 
o� ���e�te� t�e �elato�ǯs �on�e�sat�ons ��t� ��s �oǦ�o��e�sǳ 
afte� ���eǯs �o�nsel be�a�e �n�ol�e�Ǥ  

�Ǥ ǲ�an� of t�ese �on�e�sat�ons �e�e �o��Ǧ�elate� an� 
�n�ol�e� tas�s of s�a�e� �nte�estǢ ot�e�s a��ea� to �a�e 
�es�lte� f�o� a nat��al ���an ten�en�� to tal� abo�t 
�atte�s of �o��on �on�e�nǤ �ll of t�e �elato�ǯs �ele�ant 
�on�e�sat�ons �e�e ��t� �eo�le ��t� ��o� �e 
o���na��l� �a� �o��Ǧ�elate� �onta�t an� a n��be� of t�e 
�on�e�sat�ons a��ea� to �a�e been �n�t�ate� b� ��s �oǦ
�o��e�sǤǳ Exhibit Aǡ at ͻǤ 

bǤ T�e Co��t �ef�se� to �nfe� t�at 
ent�� �o��e ���e�te� o� 
�ont�olle� T�o�asǯ a�t�ons �e�el� f�o� �ts s���est�on to ta�e 
notes an� s�bse��ent �e�e��t of t�at �nfo��at�onǡ not�n�ǣ ǲ�t 
�o�l� be a st�an�e �es�lt �n�ee� �f a qui tam �elato� �o�l� not 
ta�e notes o� tell ��s la��e�s abo�t fa�ts an� a�t�ons ����� 
�o�l� s���o�t t�e �la��s �n ��s la�s��tǤǳ 

�Ǥ �n a footnoteǡ t�e Co��t analo���e� t�e s�ena��o to an 
e��lo��ent ��s�����nat�on �aseǡ not�n� ǲ�t �o�l� be 
l�����o�s to s���est t�at t�e e��lo�eeǦ�la�nt�ff �o�l� 
not tal� to ��s o� �e� la��e� abo�t ��at �oǦ�o��e�s o� 
s��e���so�s sa�� t�at ����t be �ele�ant to t�e la�s��tǤǳ 
Exhibit Aǡ at ͳͲ nǤ ͳͳǤ 
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͹Ǥ T�e Co��t also �el� t�at t�at t�e�e �as no e���en�e t�at 
ent�� �o��e 
so���t o� �se� alle�e�l� �����le�e� �nfo��at�onǤ T�e Co��tǯs �eason�n� 
�s �nte�t��ne� ��t� t�at �n �ts o��n�on �en��n� ���eǯs �ot�on to �ealǡ 
atta��e� as Exhibit BǤ 

aǤ T�e Co��t �el� t�e �nte��o�ato�� �es�onse an� �elate� 
�o���n��at�ons �e�e not s�b�e�t to t�e atto�ne�Ǧ�l�ent 
�����le�eǣ  

ǲ���e �as not s���o�te� t�e �ot�ons to seal ��t� e���en�e an� 
le�al a����ent �e�onst�at�n� t�at t�e atto�ne�Ǧ�l�ent �����le�e 
�o�e�s ea�� of t�e ����o�te�l� �����le�e� �o���n��at�onsǤ � 
�e��e� of t�e �o���n��at�ons s�o�s t�at �an� a�e notǡ on t�e�� 
fa�eǡ �����le�e�Ǥ T�e ��bl�� �nte�est �n a��ess to e���b�ts 
����o�t�n� to s���o�t se��o�s a���sat�ons of ��ofess�onal 
��s�on���t �s ����Ǥ ���eǯs o�e�b�oa� an� �ns���o�te� �ot�on 
to seal t�e �nte��o�ato�� ans�e�sǡ t�e e�a�lsǡ an� an� ��s��ss�on 
of t�e ans�e�s an� e�a�ls �n b��efsǡ �e�la�at�onsǡ o� ot�e� 
�o���ents �s �en�e�Ǥǳ Exhibit Bǡ at ʹͶǤ 

bǤ T�e�efo�eǡ t�e Co��t �en�e� ���eǯs �ot�ons to �ealǣ 

ǲCo��ts s�o�l� not �ee� t�e�� o�n �e�o��s se��et ��t�o�t a 
�ellǦs���o�te� an� s�bstant�al �eason t�at o�t�e���s t�e 
�ee�l�Ǧ�oote� ��bl�� ����t of a��essǤ ��t�o�t o�en �o��ts an� 
t�ans�a�en�� abo�t t�e bas�s fo� �o��t �e��s�onsǡ s�s����ons 
abo�t a�b�t�a�� e�e���se of �o�e�n�ent �o�e� �an ta�e see� 
an� ��o�ǡ a�b�t�a�� �e��s�onǦ�a��n� �an a�o�� ��bl�� s���t�n�ǡ 
an� �a�t�es �an f�le �ns���o�te� �ot�ons ��t� se��o�s 
a���sat�ons of ��s�on���t �n�e� �o�e� of se��et e���b�tsǤ ���e 
�as not s�o�n t�at t�e �nfo��at�on �t see�s to seal �s ��ote�te� 
b� an� �����le�e o� t�at an� ot�e� s�bstant�al �eason s���o�ts 
t�e �e�l of se��e�� ���e see�s to t��o� o�e� t�ese ��o�ee��n�sǡ 
����� �on�e�n �atte�s of se��o�s ��bl�� �nte�estǤ T�e�efo�eǡ t�e 
�ot�ons to seal ��ll be �en�e�Ǥǳ Exhibit Bǡ at ͵ͲǦ͵ͳǤ 

ͺǤ �s��e f�o� t�e �ss�e of ��et�e� t�e �o���n��at�ons �e�e s�b�e�t to 
t�e atto�ne�Ǧ�l�ent �����le�eǡ t�e Co��t �el� t�at t�e�e �as no e���en�e 

ent�� �o��e �an�le� t�e alle�e� �����le�e� �nfo��at�on 
�na���o���atel�ǣ 

ǲT�e�e �s also no �e�s�as��e e���en�e t�at �o�nsel so���t o� �se� 
alle�e�l� �����le�e� �nfo��at�on �na���o���atel�Ǥ T�e �elato� ��� not 
�o���n��ate ���e�tl� ��t� ���e �o�nsel an� �e�l�ne� t�e o��o�t�n�t� 
to �o so late� ��en ���e �e��este� an �nte���e�Ǥ ���e �as not alle�e� 
t�at t�e �elato� obta�ne� an� �����le�e� �o���entsǤ ���� of t�e 
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�nfo��at�on ���e asse�ts to be �����le�e� �s not soǡ as ��s��sse� �n 
�eta�l �n t�e Co��tǯs o��e� on �a��o�s �ot�ons to seal ente�e� t��s sa�e 
�a�Ǥ �t�e� e���an�es �ent�on�n� ���e �o�nsel �e�e s�a�e� ��t� t�e 
�elato� �n a �onte�t ten��n� to �n���ate an� �oss�ble �����le�e �la�� �as 
�a��e�Ǥ �o�eo�e�ǡ ���e �as not ��te� to an� state�ents �n t�e 
��en�e� Co��la�nt o� ot�e���se ��e�e �����n�a �o�nsel �a�e �se of 
����o�te�l� �����le�e� �nfo��at�onǡ ���� less �na���o���ate �seǤ 

�t�e���seǡ �����n�a �o�nsel �as been sens�t��e to atto�ne�Ǧ�l�ent 
�����le�e �ss�es t��o���o�t t��s �aseǡ f��t�e� �n�e���n�n� an �nfe�en�e 
of ��s�on���tǤ ��en f��n�s��n� t�e �elato�ǯs �nte��o�ato�� ans�e�sǡ 
����� s���a���e� ��s �o���n��at�ons ��t� �oǦ�o��e�sǡ �����n�a 
�o�nsel �e�a�te� te�t �ent�on�n� ���e �o�nsel f�o� ��s�los��e to �oǦ
�efen�ants so t�at ���e �o�l� �a�e t�e o��o�t�n�t� to �la�� t�e 
atto�ne�Ǧ�l�ent �����le�eǤ ��en ���e �na��e�tentl� ��s�lose� a la��e 
a�o�nt of �otent�all� �����le�e� atto�ne�Ǧ�l�ent �ate��al �n ��s�o�e��ǡ 
�����n�a �o�nsel ���e��atel� b�o���t t�e �atte� to ���eǯs attent�on 
an� follo�e� �� ��en ���e ��� not �es�on�Ǥǳ 

Exhibit Bǡ at ͳʹǦͳ͵Ǥ 

aǤ T�e Co��t ��� noteǡ �o�e�e�ǡ t�at 
ent�� �o��e �as not �e�fe�tǤ  

ǲT�e�e �e�e a���t�onal a���o���ate a�t�ons �����n�a �o�nsel 
�o�l� �a�e ta�en on�e �t be�a�e �lea� t�at t�e �elato�ǯs �oǦ
�o��e�s �e�e f�eel� ��s��ss�n� �nte�a�t�ons ��t� �o�nselǡ s��� 
as see��n� ����an�e f�o� t�e Co��tǤ �o�e�e�ǡ t�e a�a�lab�l�t� of 
ot�e� a���o���ate alte�nat��e o�t�ons �oes not �ean �����n�a 
�o�nsel ��olate� et���al obl��at�onsǡ an� �o�nselǯs a�t�ons a�e 
not ����e� ��t� ʹͲȀʹͲ ��n�s���t o� �n l���t of fa�ts �����n�a 
�o�nsel �o�l� not �a�e �no�nǤǳ Exhibit Aǡ at ͳʹǦͳ͵ nǤ ͳͷ 
ȋ��tat�on o��tte�ȌǤ 

ͻǤ T�e Co��t ��� not �ea�� t�e �ss�e of ��et�e� t�e �����n�a o� �o�t� 
Ca�ol�na ��les a��l�e� be�a�se �t t�e �on���t at �ss�e ��olate� ne�t�e� 
set of ��lesǤ  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

 
THE UNITED STATES OF 
AMERICA, ex rel. JOSEPH M. 
THOMAS, 

) 
) 
) 

 

 )  
Plaintiff, )  

 )  
v. ) 1:17-CV-276 

 )  
DUKE UNIVERSITY, DUKE 
UNIVERSITY HEALTH SYSTEM, 
INC., WILLIAM M. FOSTER, PH.D., 
and ERIN N. POTTS-KANT, 

) 
) 
) 
) 

 

 )  
Defendants. )  

 
 

MEMORANDUM OPINION AND ORDER 

Catherine C. Eagles, District Judge. 

In this False Claims Act qui tam lawsuit, defendants Duke University and Duke 

University Health System contend that Virginia counsel for the plaintiff-relator Joseph 

M. Thomas violated their ethical duties in handling communications between the relator 

and his co-workers at Duke after the lawsuit was filed and while it was under seal.  Duke 

seeks sanctions, including to disqualify the relator’s Virginia counsel and to exclude 

communications between the relator and his co-workers from evidence.   

Duke has not shown to the Court’s satisfaction that the relator’s counsel has 

violated either the North Carolina or the Virginia ethical rules.  The motion will be 

denied.   

Case 1:17-cv-00276-CCE-JLW   Document 239   Filed 09/04/18   Page 1 of 15
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I. Background  

The relator, a research analyst in Duke’s pulmonary division, filed this False 

Claims Act qui tam lawsuit under seal alleging that the defendants had falsified and 

manipulated scientific research data used to obtain federal research grants.  See Doc. 1.  

These allegations centered on data defendant Erin Potts-Kant purported to collect while 

working in defendant William Foster’s laboratory in the pulmonary division at Duke.  Id.   

The lawsuit was filed in the Western District of Virginia, and the relator was represented 

by Virginia counsel at the law firm Gentry Locke. 

The relator continued to work for Duke after filing suit.  While the lawsuit 

remained under seal, the relator spoke with co-workers about the alleged fraud and 

Duke’s response to it.  At the suggestion of Virginia counsel, he took notes about these 

conversations and shared information he learned from co-workers with his lawyers.  At 

least some of these conversations tended to indicate that Duke was continuing to cover up 

the fraudulent data. 

Duke concedes that relators can use information in their lawsuits that “ordinarily 

flow[s] to them” at work.  Doc. 200 at 11.  Duke contends that here, however, Virginia 

counsel deliberately orchestrated and directed conversations with Duke’s employees and 

secured Duke’s privileged information in violation of the  applicable professional 

conduct rules.  Virginia counsel deny orchestrating any conversations or misusing any 

privileged information.  
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II. Applicable Law 

a. Disqualification of Counsel 

Disqualification of counsel is a serious matter, and the moving party must meet a 

high standard of proof to show that opposing counsel should be disqualified.  See, e.g., 

Plant Genetic Sys., N.V. v. Ciba Seeds, 933 F. Supp. 514, 517 (M.D.N.C. 1996); Tessier 

v. Plastic Surgery Specialists, Inc., 731 F. Supp. 724, 729 (E.D. Va. 1990).  Whether 

sanctions are appropriate is a matter within the court’s inherent authority and district 

courts in this circuit typically require proof of willful misconduct by clear and convincing 

evidence.  See, e.g., Dillon v. BMO Harris Bank, N.A., No. 1:13-CV-897, 2016 WL 

5679190, at *9 (M.D.N.C. Sept. 30, 2016) (collecting cases from other circuits), aff’d sub 

nom. on other grounds, Six v. Generations Fed. Credit Union, 891 F.3d 508 (4th Cir. 

2018); U.S. ex rel. Rector v. Bon Secours Richmond Health Corp., No. 3:11-CV-38, 2014 

WL 66714, at *5 (E.D. Va. Jan. 6, 2014); see also In re Liotti, 667 F.3d 419, 425 (4th 

Cir. 2011) (stating that “the proper standard of proof for violations of the relevant rules of 

professional conduct is ‘clear and convincing evidence’” for the purpose of imposing 

attorney discipline).   

In addition, “[t]he drastic nature of disqualification requires that courts avoid 

overly-mechanical adherence to disciplinary canons at the expense of litigants’ rights 

freely to choose their counsel.”  Shaffer v. Farm Fresh, Inc., 966 F.2d 142, 146 (4th Cir. 

1992).  Moreover, courts must “always remain mindful of the opposing possibility of 

misuse of disqualification motions for strategic reasons.”  Id.  
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b. Rules of Professional Conduct 

Both the North Carolina and Virginia ethical rules prohibit a lawyer from 

communicating with a person the lawyer knows to be represented about the subject of 

that representation, absent consent of that person’s lawyer.  N.C. R. Prof’l Conduct Rule 

4.2; Va. Sup. Ct. R. pt. 6, § 2, Rule 4.2.1  Both states also prohibit lawyers from using 

methods of obtaining evidence that violate the legal rights of third persons.  N.C. R. 

Prof’l Conduct Rule 4.4(a); Va. Sup. Ct. R. pt. 6, § 2, Rule 4.4.2  In both states, it is 

professional misconduct for a lawyer to violate these or other rules “through the acts of 

another.”  N.C. R. Prof’l Conduct Rule 8.4(a); Va. Sup. Ct. R. pt. 6, § 2, Rule 8.4(a).3 

                                                 
1 Rule 4.2 of the North Carolina Rules of Professional Conduct states that “[d]uring the 

representation of a client, a lawyer shall not communicate about the subject of the representation 
with a person the lawyer knows to be represented by another lawyer in the matter, unless the 
lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.”  
Rule 4.2 of the Virginia Rules of Professional Conduct provides that “[i]n representing a client, a 
lawyer shall not communicate about the subject of the representation with a person the lawyer 
knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the 
other lawyer or is authorized by law to do so.”   

 
2 Rules 4.4 of the North Carolina Rules of Professional Conduct and the Virginia Rules of 

Professional Conduct state that “[i]n representing a client, a lawyer shall not . . . use methods of 
obtaining evidence that violate the legal rights of [a third person].”  Both states have adopted 
Comment 1, which specifies that it is “impractical to catalogue all such rights [of third persons], 
but they include legal restrictions on methods of obtaining evidence from third persons.”  The 
North Carolina rules go on to comment that this includes “unwarranted intrusions into privileged 
relationships, such as the client-lawyer relationship.”  N.C. R. Prof’l Conduct Rule 4.4 cmt. 1. 

 
3 The parties disagree as to whether the North Carolina or Virginia rules apply.  The states 

differ as to which corporate employees qualify as “persons” with whom counsel cannot 
communicate under Rule 4.2, and such determinations are not necessarily straightforward.  See, 
e.g., Geoffrey C. Hazard, Jr. & Dana Remus Irwin, Toward A Revised 4.2 No-Contact Rule, 60 
Hastings L.J. 797, 831 (2009); Stephen M. Sinaiko, Ex Parte Communication and the Corporate 
Adversary: A New Approach, 66 N.Y.U. L. Rev. 1456, 1457–59 (1991).  See generally Dean S. 
Rauchwerger, Shawn K. Jones & Allison K. Baten, Getting the Winning Edge: Appreciating the 
Permissible Boundaries in Qui Tam and Other Litigation Contexts for Contacting Your 
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The few cases addressing whether an attorney has committed misconduct by 

acting through his client indicate that a client is free to act independently in talking with 

potential witnesses, but ethical problems arise when lawyers cause or assume control and 

direction over those conversations.4  Compare Miano v. AC & R Advert., Inc., 148 F.R.D. 

68, 87–89 (S.D.N.Y 1993) (finding no ethical violation where plaintiff taped 

conversations with defendant’s employees and discussed these conversations with his 

attorney because the attorney did not “suggest, plan or supervise” what his client did and 

mere knowledge of his client’s activity and receipt of information was not sufficient to 

show the attorney “caused” his client’s behavior), and Mathis v. Leggett & Platt, No. 

1:04-CV-3703, 2006 WL 8431959, at *2–3 (N.D. Ga. Apr. 5, 2006) (finding no ethical 

violation where there was “no evidence indicating that Plaintiff’s counsel prompted, 

directed, or caused” his client to ask defendant’s employee to confirm if her signature on 

a document was authentic), with Holdren v. Gen. Motors Corp., 13 F. Supp. 2d 1192, 

1193, 1195–96 (D. Kan. 1998) (finding attorney violated professional rules when he told 

his client it would be a “good idea” to obtain sworn statements from defendant’s 

employees and advised his client on how to draft affidavits), and Meachum v. Outdoor 

World Corp., 654 N.Y.S.2d 240, 249–50 (1996) (finding attorney violated professional 

                                                 
Adversary’s Current & Former Employees, 40 False Cl. Act and Qui Tam Q. Rev. 14 (Jan. 
2006).  As discussed below, Duke has not shown that counsel caused, directed, or controlled the 
relator’s communications with his co-workers, so whether these co-workers are “persons” under 
either rule is immaterial.  The Court makes no findings as to whether either state’s version of 
Rule 4.2 covers any or all of the co-workers who talked with the relator.   

 
4 Neither party identified or addressed these cases in the briefing.  See Doc. 160; Doc. 189 

(redacted at Doc. 185); Doc. 200; Doc. 211. 
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rules when he proposed that plaintiff tape a call with defendant’s employee, dialed the 

number for plaintiff, listened to the conversation without announcing himself, and used 

this tape to draft the complaint).  See also San Francisco Unified Sch. Dist. ex rel. 

Contreras v. First Student, Inc., 213 Cal. App. 4th 1212, 1233 (2013) (noting that “[c]ase 

law and other legal authority clearly establish that the individual plaintiffs' contacts with 

[the defendant’s] employees violated [the California equivalent of Rule 4.2] only if the 

contacts were wrongfully orchestrated by plaintiffs' counsel”). 

III. Discussion and Findings5 

Duke contends that Rules 4.2, 4.4, and 8.4, read together, prohibited Virginia 

counsel from deliberately soliciting information from Duke employees through the relator 

once he filed this lawsuit and once it became apparent Duke was represented by counsel.6  

The motion thus turns on Duke’s factual assertions that Virginia counsel knew Duke was 

                                                 
5 The Court finds the facts stated for purposes of this motion only.  In addition to the 

evidence submitted by the parties, the Court has considered the allegations of the Amended 
Complaint to the extent one or more of the defendants has admitted them.  The Court has drawn 
reasonable inferences from the evidence and made credibility determinations in light of the 
record as a whole.  The Court has largely accepted the relator’s affidavit, Doc. 190, as credible; 
Duke has not contradicted sizable parts of it, and the relator’s testimony is generally consistent 
with common sense.  To the extent Duke has offered contrary evidence, the Court does not think 
it means as much as Duke thinks it means and otherwise does not find it persuasive.  The Court 
has disregarded the many purported facts in Duke’s briefs that do not withstand a dispassionate 
analysis of the cited supporting evidence, as well as those stated without citation to any evidence 
at all.  See Doc. 110 at ¶ 1 (the Court’s order indicating that “factual assertions unsupported by 
citation to specific evidence in the record will be disregarded”).  If the Court applied a lower 
preponderance-of-the-evidence standard, its factual findings would not change. 

 
6 See Doc. 160 at 11 (framing the question presented as whether the actions of Virginia 

counsel “in supervising [relator’s] ex parte interviews with Duke employees” violated rules of 
professional conduct); Doc. 200 at 3 (claiming that Virginia counsel “orchestrated a plan in 
which [relator], posing as a concerned co-worker, solicited information from unsuspecting Duke 
employees”). 
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represented by counsel in connection with the Foster lab data issue and thereafter caused, 

directed, or controlled the relator’s post-lawsuit conversations with co-workers.   

As noted above, claims that an attorney has violated ethical rules through the acts 

of his client require a fact-specific analysis.  Relevant factors include, inter alia, the 

context in which the relator’s communications with his co-workers occurred, the nature 

of the information gathered, and counsel’s participation in collecting and using that 

information.  

a. The relator’s communications with his co-workers 

Soon after Duke fired Ms. Potts-Kant in March 2013, researchers in the Duke 

pulmonary division became aware that she may have manipulated data while working in 

the Foster lab.   Widespread interest in the possibility of fraudulent research and efforts to 

evaluate whether data was reliable led to many conversations among researchers, 

including with the relator.7   

After filing the qui tam lawsuit in May 2013, the relator complied with the False 

Claims Act’s requirement that he keep the lawsuit confidential while under seal.8  

                                                 
7 In addition to the relator’s summary of conversations with his co-workers, Doc. 166, and 

the relator’s declaration, Doc. 190, Duke’s own internal documents confirm this was the case.  
See Doc. 176-10 at ¶ 3 (report of Duke’s Research Integrity Officer that, in preparation for a 
May 9, 2013, data submission and later site visit, “there was frequent and constant conversation 
among the researchers . . . as they worked to determine what data were appropriate to use”).  
Duke has provided no evidence to the contrary. 

 
8 False Claims Act cases filed by individuals are, by statute, filed under seal and no summons 

is issued for at least 60 days while the government investigates to decide if it will intervene.  31 
U.S.C. § 3730(b)(2).  During this time, relators and their counsel are required to maintain silence 
about the existence of the lawsuit.  State Farm Fire & Cas. Co. v. U.S ex rel. Rigsby, 137 S. Ct. 
436, 442 (2016) (noting that § 3730(b)(2) “creates a mandatory rule the relator must follow”).  In 
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Consistent with statutory protections for whistleblowers, he continued to work for Duke 

for over a year after filing suit, as the False Claims Act contemplates.9  He did not tell his 

employer or his co-workers that he had filed a lawsuit against Duke until shortly before 

he left Duke’s employment.   

Although the relator did not work directly in the Foster lab, he did work with 

Ms. Potts-Kant before Duke fired her, and a grant tied to Ms. Potts-Kant’s data paid for 

part of his salary.  He co-authored one paper with Dr. Foster and Ms. Potts-Kant (among 

others), and he later helped determine whether some of the data Ms. Potts-Kant produced 

could be replicated.  It is therefore not surprising that the relator participated in 

discussions with co-workers about the Foster lab data.   

The relator and his co-workers continued to discuss the Foster lab data issue 

throughout 2013 and 2014, and his co-workers also continued discussions amongst 

themselves.  See, e.g., Doc. 166 at 15 (“Ledford said that Que told her that she used to be 

only able to run eight mice per day on a flexiVent machine.”); id. at 52 (“[Theriot] stated 

that she and Que had a discussion last week . . . .”).  In these conversations, researchers 

                                                 
this case, the seal was extended several times and was in place for over three years.  See Doc. 1 
(showing case filed on May 17, 2013); Doc. 36 (order lifting the seal on August 9, 2016). 

 
9 The False Claims Act offers whistleblower-employees protection from retaliation in 

employment, 31 U.S.C. § 3730(h), making it clear that Congress contemplated many qui tam 
whistleblowers would be employees who continued to work for defendants after filing suit.  See 
generally John T. Boese, Civil False Claims and Qui Tam Actions § 4.01[B][1] (4th ed. 2018) 
(noting that the most common qui tam plaintiff is the current employee).  Employees have 
particular importance to the Act’s whistleblowing scheme because of their familiarity with their 
employers’ businesses and their access to internal information.  Stephen M. Payne, Let’s Be 
Reasonable: Controlling Self-Help Discovery in False Claims Act Suits, 81 U. Chi. L. Rev. 1297, 
1303 (2014).   
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talked, shared information, and speculated about the allegedly falsified research data, the 

ongoing tests to evaluate whether the data could be replicated, how Duke was dealing 

with grant-making entities and publications over the questionable data, how the fall-out 

might affect careers and the future of the pulmonary division, what pulmonary 

researchers were leaving Duke, and other matters of personal and professional interest.  

See generally Doc. 166.  Many of these conversations were work-related and involved 

tasks of shared interest; others appear to have resulted from a natural human tendency to 

talk about matters of common concern.   All of the relator’s relevant conversations were 

with people with whom he ordinarily had work-related contact and a number of the 

conversations appear to have been initiated by his co-workers. 

Assuming without deciding that at some point in the summer of 2013, Virginia 

counsel knew Duke had retained counsel in connection with the Foster lab data issue,10 

there is no direct evidence that Virginia counsel thereafter caused, controlled, or directed 

the relator’s conversations with his co-workers.  Nor is the circumstantial evidence on 

which Duke relies persuasive. 

In asserting otherwise, Duke relies on the relator’s admission that he regularly 

reported what co-workers shared with him to Virginia counsel and took notes of his 

                                                 
10 As previously noted, lawyers are only prohibited from communicating with those persons 

they “know[] to be represented by another lawyer” and only “about the subject of the 
representation.”  See supra note 1 (quoting Virginia and North Carolina versions of Rule 4.2).  
The record is not clear as to exactly when lawyers began representing Duke in connection with 
the Foster lab data issue, as is discussed in more detail in the Court’s order addressing the 
motions to seal entered this same day, much less when Virginia counsel should have known of 
the representation.  The summer of 2013 is a generous assumption in favor of Duke. 
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interactions at his counsel’s suggestion.  See Doc. 160 at 13; Doc. 159-1 at 4; Doc. 189 at 

5 (redacted at Doc. 185).  However, there are many legitimate reasons for counsel to ask 

a client to take notes about what he sees and hears and to provide that information to 

counsel.  These include the need for an aid to memory as time passes, compliance with 

Rule 11 of the Federal Rules of Civil Procedure when filing or amending a complaint, 

avoiding liability under 31 U.S.C. § 3730(d)(4), insuring that all supporting information 

is provided to the government as required by 31 U.S.C. § 3730(b)(2), compliance with 

the disclosure requirements of Rule 26(a)(1) of the Federal Rules of Civil Procedure after 

the matter is joined, and providing complete discovery responses. 11    

It would be a strange result indeed if a qui tam relator could not take notes or tell 

his lawyers about facts and actions which would support the claims in his lawsuit, such as 

the confirmation that the allegedly false data could not be replicated, or which would 

support continuing and additional violations of the False Claims Act, such as statements 

tending to indicate Duke was attempting to hide or minimize the false data in its 

communications with outsiders, including governmental funding sources.12    The Court 

declines to infer from Virginia counsel’s receipt of information and suggestion to take 

                                                 
11 In an employment discrimination case claiming failure to promote, for example, it would 

be ludicrous to suggest that the employee-plaintiff could not talk to his or her lawyer about what 
co-workers or supervisors said that might be relevant to the lawsuit.   

 
12 While Duke concedes that qui tam whistleblowers “can obtain information for use in their 

lawsuits that ordinarily flow to them,” Doc. 200 at 11, it does not acknowledge that its position 
on note-taking and sharing information with counsel would effectively prevent such evidence 
from ever seeing the light of day.  One might suspect that a desire to exclude harmful evidence is 
driving this motion for sanctions.  Shaffer, 966 F.2d at 146  (noting potential for misuse of 
disqualification motions for strategic reasons). 
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notes that counsel directed or controlled the relator’s underlying interactions.  See Miano, 

148 F.R.D. at 87–89; Mathis, 2006 WL 8431959 at *2–3.     

Duke further contends that the number of the relator’s conversations and questions 

about the Foster lab data issue supports the inference that Virginia counsel were directing 

these communications.  The Court is not persuaded.  Overall, the evidence shows that 

there was widespread serious concern about the Foster lab data issue and its 

ramifications.  A number of people working in close proximity to the relator as well as 

the relator himself were trying to replicate the data.  Several researchers left the Duke 

pulmonary lab in the wake of the problems.   Conversations about the fraud, its 

professional and personal implications, and the efforts to replicate results would have 

been perfectly normal in this context.  Moreover, many of the questions the relator asked 

were general and typical of ordinary conversation, with little to indicate a targeted 

inquisition.13   Given that the relator worked for Duke for well over a year after filing suit 

                                                 
13 Duke indirectly contends that the relator could not ask his co-workers any questions about 

the lab fraud, asserting these exchanges were unfair because the relator’s co-workers did not 
know he was the whistleblower.  But the False Claims Act required the relator to keep his 
involvement confidential, see supra note 8, and it is not clear how the relator could have tried to 
replicate Ms. Potts-Kant’s data without asking at least some questions.  Even if the relator’s 
motivation was to obtain relevant information for his lawsuit, this is a goal contemplated by the 
False Claims Act.  See supra note 9.  As one commentator has noted in the context of 
documents, “the FCA contemplates and condones gathering and producing documents prior to 
service of the complaint and the beginning of formal discovery.”  Joel D. Hesch, The False 
Claims Act Creates A ‘Zone of Protection’ That Bars Suits Against Employees Who Report 
Fraud Against the Government, 62 Drake L. Rev. 361, 418 (2014).  In any event, the relevant 
rules of professional conduct prohibiting contact with represented persons apply only to counsel 
and do not apply to the relator, and Duke has cited no case to the contrary.  See Mathis, 2006 WL 
8431959 at *3 (“[T]he Court is not aware of any authority in this Circuit or elsewhere suggesting 
that a party, as opposed to an attorney, is prohibited from engaging in communications with a 
represented adverse party.”); San Francisco Unified Sch. Dist. ex rel. Contreras, 213 Cal. App. 
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and the significant interest all pulmonary division employees had in the Foster lab data 

fraud, the number of conversations the relator had with his co-workers is neither 

surprising nor suspicious.  

b. The handling of potentially privileged information 

There is also no persuasive evidence that counsel sought or used allegedly 

privileged information inappropriately.  The relator did not communicate directly with 

Duke counsel and declined the opportunity to do so later when Duke requested an 

interview.  Duke has not alleged that the relator obtained any privileged documents.  

Much of the information Duke asserts to be privileged is not so, as discussed in detail in 

the Court’s order on various motions to seal entered this same day.  Other exchanges 

mentioning Duke counsel were shared with the relator in a context tending to indicate any 

possible privilege claim was waived.14  Moreover, Duke has not cited to any statements 

in the Amended Complaint or otherwise where Virginia counsel made use of purportedly 

privileged information, much less inappropriate use.15 

                                                 
4th at 1229  (noting that “contacts with [defendant’s] employees by the individual plaintiffs on 
their own initiative are clearly exempt” from the California equivalent of Rule 4.2).   

 
14 There is nothing in the information Virginia counsel had at the time, and nothing in the 

record now, to show that the relator’s co-workers talked with him in order to obtain information 
counsel needed to provide legal advice or that Duke had taken steps to protect the confidentiality 
of communications like the ones Duke is now claiming are privileged.  See David. M. 
Greenwald, Testimonial Privileges § 1:83 (3d ed. 2017) (“Where a corporation or other 
organization is the client, waiver may occur when otherwise privileged materials are circulated to 
persons not assisting in furnishing information to the lawyer or acting upon legal advice received 
from the lawyer.”).   

 
15 There were additional appropriate actions Virginia counsel could have taken once it 

became clear that the relator’s co-workers were freely discussing interactions with counsel, such 

Case 1:17-cv-00276-CCE-JLW   Document 239   Filed 09/04/18   Page 12 of 15

Page 376 of 424



13 
 

Otherwise, Virginia counsel has been sensitive to attorney-client privilege issues 

throughout this case, further undermining an inference of misconduct.  When furnishing 

the relator’s interrogatory answers, which summarized his communications with co-

workers, Virginia counsel redacted text mentioning Duke counsel from disclosure to co-

defendants so that Duke would have the opportunity to claim the attorney-client 

privilege.  When Duke inadvertently disclosed a large amount of potentially privileged 

attorney-client material in discovery, Virginia counsel immediately brought the matter to 

Duke’s attention and followed up when Duke did not respond. 

These facts differ substantially from the cases on which Duke relies, where the 

documentary information counsel obtained was clearly privileged and was used in 

pleadings.  In U.S. ex rel. Frazier v. IASIS Healthcare Corp., the relator was an attorney 

and the Chief Compliance Officer of the defendant organization who had taken 

approximately 1,300 pages of documents before departing the company and filing a qui 

tam action.  No. 2:05-CV-766-RCJ, 2012 WL 130332, at *1, 3 (D. Ariz. Jan. 10, 2012).  

Some of these documents had attorney-client privilege headings—the specific documents 

at issue in the motion for sanctions had the title of “Legal Memo” —and yet counsel 

“feigned ignorance” as to possessing privileged information when asked.  Id. at *5, 7, 15.  

In United States ex rel. Hartpence v. Kinetic Concepts, Inc., the relators took documents 

                                                 
as seeking guidance from the Court.  See, e.g., United States ex rel. Hartpence, 2013 WL 
2278122, at *2.  However, the availability of other appropriate alternative options does not mean 
Virginia counsel violated ethical obligations, and counsel’s actions are not judged with 20/20 
hindsight or in light of facts Virginia counsel could not have known.  
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from the defendant company when they left, including communications with the 

defendant’s attorneys.  Nos. CV 08-1885-GHK (AGRx), CV 08-6403-GHK (AGRx), 

2013 WL 2278122, at *1–2 (C.D. Cal. May 20, 2013).  Counsel for the relators 

quoted directly from privileged documents in their pleadings, despite notice from the 

U.S. Attorney’s office that the documents were likely privileged.  Id. at *2–3.  The 

conduct of Virginia counsel here does not approach the conduct in Frazier or Hartpence.  

Duke implies that it is professional misconduct for a lawyer to fail to instruct a 

relator-client to walk away or to refuse to listen when co-workers mention anything about 

their employer’s lawyers, but it has cited no case for such an overbroad proposition.16  As 

discussed more fully in the Court’s order on the motions to seal entered this same day, 

not all communications that mention counsel are protected by the attorney-client 

privilege, which is “strictly confined within the narrowest possible limits consistent with 

the logic of its principle.”  Solis v. Food Emp’rs Labor Relations Ass’n, 644 F.3d 221, 

226 (4th Cir. 2011) (internal quotations omitted). 

                                                 
16 There is no evidence before the Court as to what instructions Virginia counsel did or did 

not give the relator about potentially privileged information he received from his co-workers.  
Duke emphasizes that Virginia counsel did not submit affidavits affirmatively setting forth 
advice given to the relator, see Doc. 200 at 2–3, 6, but Duke has cited no case requiring the 
relator to waive his attorney-client privilege merely because an opposing party accuses his 
lawyers of misconduct.  The Court agrees that qui tam counsel should always proceed cautiously 
when receiving information from their client that might be protected by the attorney-client 
privilege and that careful advice may well be appropriate.  See generally Robert T. Rhoad, 
Ethical Issues Arising in Healthcare Fraud Investigations and False Claims Act Qui Tam Cases, 
27 No. 1 Health L. 29, 35 (2014) (discussing the numerous obligations qui tam counsel must 
balance).  But the burden here is on Duke to show misconduct, not on Virginia counsel or the 
relator to show the absence of misconduct. 
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IV. Conclusion 

Duke has not proven misconduct, let alone willful misconduct, by clear and 

convincing evidence or by the preponderance of the evidence.  The Court will deny the 

motion for sanctions.   

This does not necessarily mean that all of the statements that co-workers made to 

Mr. Thomas are admissible.  It is obvious, for example, that some are speculative and 

others are not based on personal knowledge.  A number contain multiple layers of 

hearsay.  Whether a particular statement constitutes an admission or is otherwise subject 

to an evidentiary objection are questions that can be decided later, if and when that 

becomes necessary. 

It is ORDERED that Duke’s motion for sanctions, Doc. 159, is DENIED. 

     This the 4th day of September, 2018. 

 

 
      __________________________________ 
        UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

 
THE UNITED STATES OF 
AMERICA, ex rel. JOSEPH M. 
THOMAS, 

) 
) 
) 

 

 )  
Plaintiff, )  

 )  
v. ) 1:17-CV-276 

 )  
DUKE UNIVERSITY, DUKE 
UNIVERSITY HEALTH SYSTEM, 
INC., WILLIAM M. FOSTER, PH.D, 
AND ERIN N. POTTS-KANT, 

) 
) 
) 
) 

 

 )  
Defendants. )  

MEMORANDUM OPINION AND ORDER 

Catherine C. Eagles, District Judge. 

Duke University and Duke University Health System, two of the defendants in this 

qui tam lawsuit, seek to seal various exhibits and briefs filed in connection with a motion 

for sanctions and a related motion to seal.  Primarily at issue is whether certain email 

notes, interrogatory answers, and the briefs that discuss them contain information 

protected by the attorney-client privilege.  Duke also seeks to redact or seal certain 

exhibits that Duke contends contain personnel information or are subject to 

confidentiality requirements under federal regulations.   

Duke’s motions to seal will be granted for five documents that do not qualify as 

judicial records and therefore have no right to public access attached.  Otherwise, Duke 

has not submitted sufficient evidence in support of its claims of confidentiality and has 

not shown why its interest in keeping the information secret is more important than the 

Case 1:17-cv-00276-CCE-JLW   Document 240   Filed 09/04/18   Page 1 of 32

Page 381 of 424

youngmi 
Stamp



2 
 

public interest in access to court records.  For these remaining documents, Duke’s 

motions are denied.   

I. Procedural Background 

In this qui tam lawsuit, plaintiff-relator Joseph M. Thomas contends that the 

defendants violated the False Claims Act in numerous ways in connection with allegedly 

falsified and non-existent research data created, maintained, and submitted in connection 

with government grants.  Duke filed a motion for sanctions, Doc. 159, contending that 

counsel for the relator engaged in impermissible ex parte contacts with Duke employees.  

That motion has since been denied.  See Text Order 08/03/2018 and Memorandum 

Opinion entered contemporaneously with this order. 

In connection with the sanctions motion, Duke sought to file certain exhibits under 

seal, asserting they contained information covered by the attorney-client privilege.  Doc. 

161; Doc. 225-2.  The relator objected to the motion to seal, Doc. 193, and responded to 

the motion for sanctions, Doc. 189 (redacted at Doc. 185).1  Duke seeks to seal some of 

the exhibits submitted by the relator, as well as references to these exhibits in the relator’s 

brief.  See Doc. 201; Doc 196;2 Doc. 225.  As to these additional materials, Duke 

                                                 
1 In the first citation for each exhibit or brief at issue, the Court will provide a description of 

the document and identify the electronic CM-ECF docket number where the sealed unredacted 
exhibit or brief can be located.  For those documents where Duke does not seek to seal the entire 
document, the Court will also provide the ECF docket number for the publicly available, 
redacted version in a parenthetical.  When and if the document or brief is referenced again, the 
Court will provide the ECF docket number for the sealed, unredacted exhibit alone, without the 
description or the docket number to the redacted version. 

 
2 The relator originally filed the motions to seal these documents, Doc. 174, Doc. 178, and 

Doc. 188, as required by LR 5.4(c) after conferring with Duke to confirm the degree of 
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continues to rely on the attorney-client privilege and also contends that some of the 

exhibits are subject to confidentiality requirements in federal regulations or contain 

confidential personnel information.  See Doc. 225-3, 225-4.   

Accordingly, at issue are three sets of documents: (i) exhibits to Duke’s Motion 

for Sanctions, Doc. 159, (the “Sanctions Exhibits”),3 (ii) parts of the relator’s brief in 

opposition to Duke’s motion for sanctions, Doc. 189, and some exhibits to the opposition 

brief (the “Sanctions Opposition Materials”),4 and (iii) exhibits to the Relator’s 

Superseding Opposition to Duke’s Motion to Seal, Doc. 193, (the “Sealing Opposition 

Exhibits”).5  See Doc. 225-1 (Flowchart of motions to seal). 

                                                 
confidentiality.  Duke has filed briefs in support of these motions, Doc. 201 and Doc. 196, as 
required under LR 5.4(d). 

 
3 The Sanctions Exhibits are listed in the chart at Doc. 225-2, and include: 

- The relator’s interrogatory responses, Doc. 166 (redacted at Doc. 159-2); 
- The relator’s redacted interrogatory responses, Doc. 165 (redacted at Doc. 159-5); 
- The relator’s email notes, Doc. 164 (sought to be sealed in their entirety); 
- A meet and confer letter, Doc. 168 (redacted at Doc. 159-10); 
- The relator’s second supplemental interrogatory responses, Doc. 167 (redacted at 

Doc. 159-11); and  
- The Schneider affidavit, Doc. 163 (redacted at Doc. 159-12). 

 
4 The Sanctions Opposition Materials are listed in the chart at Doc. 225-4, and include: 

- Relator’s Opposition to the Duke Motion for Sanctions, Doc. 189 (redacted at 
Doc. 185); 

- The relator’s declaration, Doc. 190 (redacted at Doc. 186); 
- The deposition of Barbara Theriot, Doc. 189-6 (redacted at Doc. 185-6); 
- The relator’s interrogatory responses, Doc. 191-8 (redacted at Doc. 187-8); 
- Deposition Exhibit 718, Doc. 189-11 (sought to be sealed in its entirety). 

 
5 The Sealing Opposition Exhibits are listed in the chart at Doc. 225-3, and include: 

- Deposition Exhibit 837, Doc. 176-10 (sought to be sealed in its entirety); 
- Deposition Exhibit 801, Doc. 176-18 (redacted at Doc. 172-7); 
- Deposition Exhibit 804, Doc. 176-19 (redacted at Doc. 172-8); 
- Deposition Exhibit 429, Doc. 176-21 (redacted at Doc. 172-10); 
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II. Standard 

 The public has an interest in transparent court proceedings, and courts have long 

held that the public has a right of access to judicial records.  See Nixon v. Warner 

Commc’ns., Inc., 435 U.S. 589, 597 (1978) (“It is clear that the courts of this country 

recognize a general right to inspect and copy public records and documents, including 

judicial records and documents.”).  The public’s right to access judicial records derives 

from the common law and the First Amendment.  Rushford v. New Yorker Magazine, 846 

F.2d 249, 253 (4th Cir. 1988).  “While the common law presumption in favor of access 

attaches to all judicial records and documents, the First Amendment guarantee of access 

has been extended only to particular judicial records and documents.”  Stone v. Univ. of 

Md. Med. Sys. Corp., 855 F.2d 178, 180 (4th Cir. 1988).6  The presumption of access 

may be overcome, under the common law, “if competing interests outweigh the interest 

in access.”  Id.  Under the First Amendment, on the other hand, “access may be denied 

only on the basis of a compelling governmental interest, and only if the denial is narrowly 

tailored to serve that interest.”  Id. (citing Rushford, 846 F.2d at 253). 

When a party makes a request to seal judicial records, a district court “must 

comply with certain substantive and procedural requirements.”  Va. Dep’t of State Police 

                                                 
- Scheduling Email, Doc. 176-27 (sought to be sealed in its entirety); and 
- Exhibit 16 to the Declaration of Scott Sexton, Doc. 179 (redacted at Doc. 177) (this 

document is not included in Doc. 225-3). 
 

6 The Court omits internal citations, alterations, and quotation marks throughout this opinion, 
unless otherwise noted.  See United States v. Marshall, 872 F.3d 213, 217 n.6 (4th Cir. 2017).   
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v. Wash. Post, 386 F.3d 567, 576 (4th Cir. 2004).  Procedurally, the district court must (1) 

give the public notice and a reasonable opportunity to challenge the request to seal; (2) 

“consider less drastic alternatives to sealing”; and (3) if it decides to seal, make specific 

findings and state the reasons for its decision to seal over the alternatives.  Id.  “As to the 

substance, the district court first must determine the source of the right of access with 

respect to each document, because only then can it accurately weigh the competing 

interests at stake.”  Id.  

As an initial matter, the Court notes that the motions to seal have been docketed 

since May 17, 2018 (Doc. 161), May 31, 2018 (Doc. 174), June 1, 2018 (Doc. 178), and 

June 11, 2018 (Doc. 188).  Any interested party therefore has had sufficient time to 

intervene to contest any sealing order.  The docket reflects that only the relator has 

opposed these motions to seal.  Doc. 193; Doc. 216; Doc. 212.  Accordingly, the Court 

concludes that the “public notice” prerequisite to entry of a sealing order has been 

satisfied.  See Stone, 855 F.2d at 181 (discussing use of docketing to comply with 

procedural requirements for sealing). 

a. Classification as Judicial Records 

Before considering whether a common law or First Amendment right of access has 

attached to documents, a court must first assess whether the materials at issue actually 

constitute “judicial documents and records.”  In re Application of U.S. for an Order 

Pursuant to 18 U.S.C. Section 2703(D), 707 F.3d 283, 290 (4th Cir. 2013). 

Judicial records are documents “filed with the objective of obtaining judicial 

action or relief,” and which “play a role in the adjudicative process, or adjudicate 
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substantive rights.”  In re Application, 707 F.3d at 290–91.  To the extent the court does 

not rely on a document to reach its decision, the document is not a judicial record and no 

right of access applies.  Hunter v. Town of Mocksville, 961 F. Supp. 2d 803, 806 

(M.D.N.C. 2013) (citing In re Application, 707 F.3d at 290–91); see also United States v. 

Moussaoui, 65 F. App’x 881, 889 (4th Cir. 2003) (observing some court-filed documents 

“may not qualify as ‘judicial records’ at all”); In re Policy Mgmt. Sys. Corp., 67 F.3d 296 

(table), 1995 WL 541623, at *3–4 (4th Cir. Sept. 13, 1995) (holding that documents filed 

in connection with a motion to dismiss were not judicial records because they were not 

considered by the court in adjudication of the motion). 

Duke seeks to seal several Sealing Opposition Exhibits on which the Court has not 

relied in deciding whether to seal the Sanctions Exhibits.7  As explained in detail infra, an 

examination of the communications in the Sanctions Exhibits shows that Duke’s 

proposed grounds for sealing them—attorney-client privilege—is tenuous at best, and 

Duke has not otherwise offered sufficient evidence to establish the privilege or shown 

that its interests outweigh the public’s interest in open courts.  It was thus unnecessary to 

review the exhibits submitted by the relator in support of his secondary position that any 

privilege had been waived.8   

                                                 
7 These include Deposition Exhibit 801, Doc. 176-18; Deposition Exhibit 804, Doc. 176-19; 

and Deposition Exhibit 429, Doc. 176-21.  Since these documents are not judicial records, the 
Court has not included a description of their content. 

 
8 See, e.g., Doc. 193 at 11 n.40 (citing to Deposition Exhibit 801, Doc 176-18); id. at 11 n.41 

(citing to Deposition Exhibit 804, Doc. 176-19); id. at 12 n.47 (citing to Deposition Exhibit 429, 
Doc. 176-21).  While the Court need not definitely decide the issue of waiver, it is difficult to 
understand Duke’s argument, given Duke’s disclosure of these materials to outsiders with no 

Case 1:17-cv-00276-CCE-JLW   Document 240   Filed 09/04/18   Page 6 of 32

Page 386 of 424



7 
 

Because the Court did not rely on these three Sealing Opposition Exhibits, they are 

not judicial records and the public does not have a right to access them.  Hunter, 961 F. 

Supp. 2d at 806 (citing In re Application, 707 F.3d at 190–91); see also Moussaoui, 65 F. 

App’x at 889.  The Court will therefore grant the motion to seal, Doc. 174, as to these 

documents identified by CM-ECF docket number in footnote 7.  If these documents are 

used to support or oppose a future motion, the Court may unseal them in the future. 

The Court has considered two Sealing Opposition Exhibits, a memorandum from 

Duke’s Research Integrity Officer, Doc. 176-10, and a Scheduling Email, Doc. 176-27, 

that were directly relevant to the privilege question before the Court on the motion to seal 

and that provided helpful context.  The Court has not identified any Fourth Circuit 

decision classifying exhibits to a motion to seal as “judicial records.”  However, courts in 

this circuit have found that documents filed to facilitate protective orders and other 

discovery motions do not qualify as judicial records.  See, e.g., Ohio Valley Envtl. Coal. 

v. Elk Run Coal Co., 291 F.R.D. 114 (S.D.W. Va. 2013) (finding a document filed to 

facilitate ruling on a protective order is not a “judicial record” triggering a First 

Amendment or common law right of public access, but denying the motion to seal 

because the document was not confidential and good cause did not exist to warrant a 

protective order); Kinetic Concepts, Inc. v. Convatec Inc., No. 1:08-CV-918, 2010 WL 

1418312 (M.D.N.C. Apr. 2, 2010) (finding exhibits to motions to compel and for a 

                                                 
mention of privilege by Duke for months.  See United States v. Jones, 696 F.2d 1069, 1072 (4th 
Cir. 1982) (per curium) (noting that “[a]ny disclosure inconsistent with maintaining the 
confidential nature of the attorney-client relationship waives the attorney-client privilege”).   
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protective order are not judicial records, but applying the “good cause” standard under 

Rule 26(c) as well as the common law right to public access standard to grant in part and 

deny in part the motions to seal); see also Guessford v. Pa. Nat’l Mut. Casualty INS. Co., 

No. 1:12-CV-260, 2014 WL 12594127, at *2 (M.D.N.C. Sept. 30, 2014) (finding 

documents related to motions for summary judgment, sanctions, and in limine to be 

“judicial records” because “[e]ach set of documents was filed in connection with either a 

dispositive or non-dispositive motion, and each motion was filed with the objective of 

obtaining judicial action (namely, the granting of a motion other than a motion to seal)” 

(emphasis added)). 

While not a discovery motion per se, motions to seal concern procedural issues 

similar to those requesting protective orders:  the manner and extent to which documents 

are disclosed to non-parties.  Exhibits to motions to seal do not ordinarily help 

“adjudicate substantive rights,” nor is it apparent that they usually “play a role in the 

adjudicative process.”  See In re Application, 707 F.3d at 290.  The exhibits here are not 

proffered towards substantive issues in the case and the Court has not considered them in 

connection with the motion for sanctions.  Accordingly, the Court finds that Doc. 176-10 

and Doc. 176-27 do not qualify as “judicial documents,” and no public right to access 

attaches.  These documents may remain under seal.  If these documents are used to 

support or oppose future motions, and thereby become judicial records, the Court may 

unseal them. 

The Sanctions Exhibits and the Sanctions Opposition Materials, on the other hand, 

have been filed in connection with a motion asking the Court to impose significant 
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sanctions, including disqualification of counsel and exclusion of evidence.  As this 

motion has the potential to affect the relator’s substantive rights, the accompanying 

exhibits are judicial records.  See 360 Mortg. Grp., LLC v. Stonegate Mortg. Corp., No. 

5:14-CV-310-F, 2016 WL 3030166, at *6 (E.D.N.C. May 25, 2016) (finding exhibits 

filed in connection with a motion to disqualify counsel to be judicial records).9  It is 

therefore necessary to consider whether the common law or First Amendment right to 

public access applies to the Sanctions Exhibits and the Sanctions Opposition Materials. 

b. Right of Public Access Standard 

The public right of access to judicial records is derived from “two independent 

sources: the common law and the First Amendment.”  Va. Dep’t of State Police, 386 F.3d 

at 575.  To determine whether the First Amendment provides a right to access, courts 

employ the “experience and logic” test, asking “(1) ‘whether the place and process have 

historically been open to the press and general public,’ and (2) ‘whether public access 

plays a significant positive role in the functioning of the particular process in question.’”  

In re Application, 707 F.3d at 291 (quoting Baltimore Sun Co. v. Goetz, 886 F.2d 60, 64 

(4th Cir. 1989)).  When a motion is dispositive, such as for summary judgment, it is well 

established that materials submitted are subject to the First Amendment right of access.  

Va. Dep’t of State Police, 386 F.3d at 578–79.  The Fourth Circuit has further held that 

                                                 
9 One of the exhibits submitted as part of the Sealing Opposition Exhibits, Doc. 179, was a 

duplicate of one of the Sanctions Exhibits, Doc. 167.  Whether or not it was considered in 
connection with the motion to seal hardly matters, as it was considered in connection with the 
motion for sanctions.  It too is a judicial record.  The Court reminds the parties to avoid filing 
duplicates of exhibits already on the docket, especially if such filing will give rise to another 
motion to seal. 
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documents “filed with the objective of obtaining judicial action or relief,” but not in 

connection with a dispositive motion, are judicial records generally subject to the 

common law right of access.  In re Application, 707 F.3d at 290–91.  

The Fourth Circuit has not addressed whether the common law or First 

Amendment right of access attaches to documents filed in connection with a sanctions 

motion.  One court has held that a sanctions motion is non-dispositive and the common 

law right of access applies, see Silicon Knights, Inc. v. Epic Games, Inc., 5:07-CV-275-D, 

2010 WL 11566361, at *1 (E.D.N.C. June 15, 2010).  However, that same court has held 

that in a motion to disqualify counsel, there is a First Amendment right of access.  360 

Mortg. Grp., LLC, No. 5:14-CV-00310-F, 2016 WL 3030166, at *6. 

As the 360 court noted, “pretrial civil proceedings are generally open to the 

public,” and “the specific proceedings currently before the court—motions to allow 

withdrawal of counsel and to disqualify counsel—have no history of secrecy.”  Id.  In 

addition, a motion to disqualify counsel is 

in essence, a dispute over legal ethics.  Transparency in this arena is 
undoubtedly beneficial.  Despite the important role lawyers play in 
society’s essential functions, the legal profession is largely self-
regulating.  On the relatively rare occasion the court is called to pass on 
questions of legal ethics, the public’s ability to review the 
decisionmaking process serves to increase confidence in the judicial 
system, and to improve the accountability of individual members of the 
bar. 

 
360 Mortg. Grp., LLC, No. 5:14-CV-00310-F, 2016 WL 3030166, at *6. 

 The Court agrees with the logic of the 360 opinion.  Because the motion for 

sanctions is essentially a motion to disqualify counsel, the Court concludes that the public 
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has a First Amendment right of access to the materials filed in connection with the 

sanctions motion.10  

c. First Amendment Right of Access 

Under the First Amendment, “access may be denied only on the basis of a 

compelling governmental interest, and only if the denial is narrowly tailored to serve that 

interest.”  Stone, 855 F.2d at 180.  “The party seeking to limit public access bears the 

burden to show that sealing is appropriate.”  Syngenta Crop Prot., LLC v. Willowood, 

LLC, No. 1:15-CV-274, 2017 WL 1745531, at *2 (M.D.N.C. May 4, 2017).  This must 

be a “significant countervailing interest” that “outweighs the public’s interest in 

openness.”  Id.  To meet its burden, “[t]he party seeking to seal must provide specific 

reasons to support its position.”  Id.  Accordingly, “[t]he First Amendment right of access 

cannot be overcome by [a] conclusory assertion.”  Press-Enter. Co. v. Superior Court, 

478 U.S. 1, 15 (1986).  

Claims of confidentiality for court filings cannot be made indiscriminately and 

without evidentiary support.  Bayer CropSci. Inc. v. Syngenta Crop Prot., LLC, 

No. 13-CV-316, 2013 WL 12137000, at *1 (M.D.N.C. Dec. 12, 2013).  Statements in a 

brief are not evidence and are insufficient to justify a motion to seal.  See Cochran v. 

Volvo Grp. N. Am., LLC, 931 F. Supp. 2d 725, 730 (M.D.N.C. 2013); INS v. Phinpathya, 

464 U.S. 183, 188 n.6 (1984) (declining to consider “[c]ounsel’s unsupported assertions 

                                                 
10 The result in this case would be the same, however, even if the Court applied the lower 

common law right of access. 
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in respondent’s brief” as evidence); Kulhawik v. Holder, 571 F.3d 296, 298 (2d Cir. 

2009) (“An attorney’s unsworn statements in a brief are not evidence.”). 

III. Discussion 

In the various motions to seal, Duke maintains that certain exhibits should be 

sealed from disclosure on the grounds of the attorney-client privilege, confidentiality 

requirements arising out of federal regulations governing investigative information, and 

the protection of confidential personnel information.   

Duke has identified only one document it contends should remain sealed because 

it contains personnel information:  Doc. 176-21.11  This document was offered in 

opposition to Duke’s motion to seal and was not, as indicated supra, considered by the 

Court in deciding that motion.  As it is not a judicial record and will remain sealed for 

that reason, the Court has no need to examine the claim that it contains confidential 

personnel information. 

The remaining grounds, the attorney-client privilege and the protection of 

confidential investigative information, are considered below. 

a. The Attorney-Client Privilege 

In support of its motion for sanctions, Duke filed the relator’s answers to a Duke 

interrogatory in which the relator details, by date, conversations he had with co-workers, 

                                                 
11 Although the chart in Doc. 225-4 also includes “Private Personnel Record” as the “Basis 

for Sealing” portions of the relator’s interrogatory responses, Doc. 191-8, this ground is not 
asserted in Duke’s brief in support of sealing this document.  Doc. 196.  As this contention is 
unsupported by the brief, the Court will disregard it.   
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Doc. 165, Doc. 166, Doc. 167, and Doc. 179, along with some emails about these 

conversations that the relator sent to himself shortly after they took place.  Doc. 164.  

Duke contends that over twenty statements made by co-workers to the relator as reflected 

in these interrogatory answers and emails contain information protected by the attorney-

client privilege and should be sealed.12  All but one of these statements mention counsel 

for Duke, and the one exception references a meeting that a later statement indicates was 

scheduled by counsel for Duke.  See Doc. 166 at 18 (May 30, 2013).  None of the 

statements are by a Duke lawyer directly to the relator or by the relator directly to a Duke 

lawyer.  All of them are filtered through at least one of the relator’s co-workers. 

Courts generally accept a claim of privilege as capable of overriding the 

presumption of public access and thereby justifying redaction of documents.  See, e.g., 

Siedle v. Putnam Invs., Inc., 147 F.3d 7, 11 (1st Cir. 1998); Publicker Indus., Inc. v. 

Cohen, 733 F.2d 1059, 1073 (3d Cir. 1984); Hanson v. Wells Fargo Home Mortg., Inc., 

No. C13-0939, 2013 WL 5674997, at *3 (W.D. Wash. Oct. 17, 2013); Travelers Prop. 

Cas. Co. of Am. v. Centex Homes, No. 11-3638, 2013 WL 707918, at *1 (N.D. Cal. Feb. 

26, 2013); Armstrong v. Kennedy Krieger Inst., Inc., No. WDQ-11-3380, 2012 WL 

1554643, at *6 (D. Md. Apr. 30, 2012).  The Court assumes without deciding that the 

attorney-client privilege would justify sealing covered communications in most 

                                                 
12 Duke also asks to seal portions of a meet and confer letter sent from Duke to the relator’s 

counsel, Doc. 168, and the relator’s declaration, Doc. 190, both of which describe the relator’s 
interrogatory answers, as well as the affidavit of Alan Schneider, Doc. 163, which summarizes 
information contained in the relator’s emails to himself.  As these documents are overlapping in 
content with Docs. 164 to 167, this analysis is applicable to all. 
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situations.  Thus, the question before the Court is whether the information Duke seeks to 

seal falls within this privilege. 

1. Applicable Legal Standard 

Protection of client confidences is the reason behind the attorney-client privilege, 

Trammel v. United States., 445 U.S. 40, 51 (1980), and the privilege “protects only those 

disclosures necessary to obtain informed legal advice which might not have been made 

absent the privilege.”  Fisher v. United States, 425 U.S. 391, 403 (1976).  The Fourth 

Circuit has emphasized that “the privilege is not absolute,” but instead must be “strictly 

confined within the narrowest possible limits consistent with the logic of its principle.”  

Solis v. Food Emp’rs Labor Relations Ass’n, 644 F.3d 221, 226 (4th Cir. 2011). 

Indeed, the published cases in this circuit generally arise in the context of 

testimony or other evidence from the attorney about statements by the client.  See, e.g., 

United States v. Jones, 696 F.2d 1069 (4th Cir. 1982) (per curium); Hawkins v. Stables, 148 

F.3d 379, 383 (4th Cir. 1998).13  Nonetheless, it is clear that the privilege “may also be 

extended to protect communications by the lawyer to his client, agents, or superiors or to 

other lawyers in the case of joint representation, if those communications reveal 

                                                 
13 As a result, the test for determining whether the privilege applies has generally been stated 

in this circuit in terms of communications made by a client to an attorney.  In Hawkins, for 
example, the Fourth Circuit stated the following test for determining whether the attorney-client 
privilege applies:  “The privilege applies only if (1) the asserted holder of the privilege is or 
sought to become a client; (2) the person to whom the communication was made (a) is a member 
of the bar of a court, or his subordinate and (b) in connection with this communication is acting 
as a lawyer; (3) the communication relates to a fact of which the attorney was informed (a) by his 
client (b) without the presence of strangers (c) for the purpose of securing primarily either (i) an 
opinion on law or (ii) legal services or (iii) assistance in some legal proceeding, and not (d) for 
the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed and (b) not 
waived by the client.”  148 F.3d at 383; see also Jones, 696 F.2d at 1072. 
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confidential client communications.”  United States v. Under Seal, 748 F.2d 871, 874 

(4th Cir. 1984).  Many courts apply the privilege more broadly to statements by counsel 

to the client that relate to legal services.  See, e.g., United States v. Christensen, 828 F.3d 

763, 802–03 (9th Cir. 2015) (discussing communications from the attorney to the client); 

Fed. Trade Comm’n v. Boehringer Ingelheim Pharm., Inc., 892 F.3d 1264, 1267 (D.C. 

Cir. 2018) (applying privilege to “communications in which an attorney gives legal 

advice”).  The Court assumes without deciding that the privilege would also cover 

statements by counsel that consist of confidential legal advice, even if the statement does 

not directly or indirectly disclose a client confidence.  

Even so, the attorney-client privilege does not cover everything between a lawyer 

and a client and has significant limitations otherwise.  “An attorney’s involvement in, or 

recommendation of, a transaction does not place a cloak of secrecy around all the 

incidents of such a transaction.”  In re Fischel, 557 F.2d 209, 212 (9th Cir. 1977); accord 

United States v. Freeman, 619 F.2d 1112, 1119–20 (5th Cir. 1980).  For example, “[t]he 

privilege only protects disclosure of communications; it does not protect disclosure of the 

underlying facts by those who communicated with the attorney.”  Upjohn Co. v. United 

States, 449 U.S. 383, 395 (1981).  It does not cover the fact that an attorney-client 

relationship exists or the fact that the attorney undertook certain services on behalf of the 

client.  See, e.g., Behrems v. Hironimus, 170 F.2d 627, 628 (4th Cir. 1948).  Similarly, an 

attorney’s request for information or acts or statements of merely clerical significance are 

normally not privileged.  Paul F. Rothstein & Susan W. Crump, Federal Testimonial 

Privileges § 2:11, n.3–4 (2d ed. 2017).   
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In addition, when an attorney does non-legal work for a client, communications in 

connection with that non-legal work are not privileged.  See, e.g., Jones, 696 F.2d at 

1072–73 (doubtful that communications were confidential because the clients “retained 

the attorneys primarily for the commercial purpose of obtaining written tax opinions to 

include in their coal lease promotion brochures rather than for the purpose of obtaining 

legal advice for their own guidance as clients”); In re Grand Jury Subpoenas dated 

March 9, 2001, 179 F. Supp. 2d 270, 291 (S.D.N.Y. 2001) (communications about non-

legal issues such as public relations are not protected by the attorney-client privilege); 

Burton v. R.J. Reynolds Tobacco Co., Inc., 170 F.R.D. 481, 488 (D. Kan. 1997), on 

reconsideration in part, 175 F.R.D. 321, 488 (D. Kan. 1997) (“A party may not cloak a 

document with a privilege by simply having business, scientific or public relations 

matters handled by attorneys, whether in-house or outside counsel.”).  The attorney-client 

privilege does not protect communications about business or technical data.  See, e.g., 

Simon v. G.D. Searle & Co., 816 F.2d 397, 403 (8th Cir. 1987) (collecting cases).  When 

a communication has multiple purposes, such as both a legal and a business purpose, 

most courts apply the “primary purpose” test to determine whether the communication is 

privileged.  See, e.g., Boehringer Ingelheim Pharm., Inc., 892 F.3d at 1267. 

Finally, the participation of counsel in an internal investigation does not 

“automatically cloak the investigation with legal garb.”  In re Grand Jury Subpoena, 599 

F.2d 504, 511 (2d Cir. 1979).  Indeed, when in-house or outside counsel undertakes an 

investigation for a client, communications may or may not be privileged, depending on 

the circumstances.  See id.; compare In re Allen, 106 F.3d 582 (4th Cir. 1997) (finding 
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communications between an attorney general and the outside counsel he hired to conduct 

an investigation of mismanagement in his office were protected by the attorney-client 

privilege because the hired attorney spent most of her time on legal rather than 

investigatory matters), with Allied Irish Banks v. Bank of Am., N.A., 240 F.R.D. 96 

(S.D.N.Y. 2007) (finding outside counsel’s draft investigative report and interview notes 

were not protected by the attorney-client privilege because it was not shown these 

materials were primarily or predominantly of a legal character or to convey legal advice). 

2. Analysis 

Initially, Duke did not make any effort to go through the twenty-plus 

communications on an individual basis to show that the individual communications 

disclose privileged information.  See Doc. 162.  Instead, Duke seemed to rely on two 

points applicable to all of the communications.   

First, Duke contended that the relator conceded the privilege applied to these 

communications by redacting them in his first interrogatory responses, thereby shielding 

potentially privileged information from disclosure to Duke’s codefendants.  Doc. 162 at 

7.  However, as the relator points out, the evidence shows that these redactions were 

made “out of an abundance of caution” so that Duke would have the opportunity to claim 

privilege.  Doc. 175-8 at 2.  The relator explicitly reserved the right to object to privilege 

claims by Duke.  Id.  The relator’s due consideration for another party’s potential 

privilege claims does not constitute a concession that the materials are privileged.   

Second, Duke seemed to contend that the mere mention of counsel made these 

communications privileged.  That is not the law, and indeed it would be inconsistent with 
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the well-established rule that all testimonial or evidentiary privileges must be strictly 

construed.  See United States v. Bolander, 722 F.3d 199, 222 (4th Cir. 2013); see also 

Armen Adzhemyan & Susan M. Marcella, “Better Call Saul” If You Want Discoverable 

Communications: The Misrepresentation of the Attorney-Client Privilege on Breaking 

Bad, 45 N.M. L. Rev. 477, 479 (2015) (noting and discussing “the myth that all 

communications with a lawyer are protected” by the attorney-client privilege).  It also 

runs contrary to the well-established requirement that the proponent must show three 

facts in order for the attorney-client privilege to apply:  first, that an attorney-client 

relationship existed; second, that the particular communications at issue are privileged; 

and third, that the privilege was not waived.  Jones, 696 F.2d at 1072.  “The burden is on 

the proponent of the attorney-client privilege to demonstrate its applicability.”  Id.  As 

discussed at some length supra, there are many reasons a communication by or with a 

lawyer would not be privileged.   

Duke’s umbrella approach is particularly unhelpful in this case.  A review of the 

communications disclosed in the interrogatory answers and the emails shows that all were 

repeated to the relator by various Duke co-workers and that they conveyed many 

different kinds of information with varying degrees of apparent involvement by 

counsel.14  As the discussion infra makes clear, the application of the law on attorney-

client privilege to the individual communications here requires a communication-by-

                                                 
14 As noted supra, none of the attorney communications here came directly to the relator 

from a Duke lawyer.   
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communication analysis.  See Upjohn, 449 U.S. at 396–97 (application of privilege, such 

as attorney-client privilege, is determined on a case-by-case basis). 

In its reply brief, after the relator pointed out the inadequacy of Duke’s initial 

assertion of the attorney-client privilege, Duke made another umbrella argument, 

contending that all of these statements by counsel were made “in the context of an 

ongoing investigation,” while “Duke was represented by counsel,” and that the 

“communications concerned either facts communicated to counsel for the purpose of 

overseeing and providing legal advice, or counsel’s impressions, or counsel’s 

instructions.”  Doc. 195 at 6.  Some of the communications themselves belie these 

contentions and, as to the remainder, Duke has provided insufficient evidence to support 

its privilege claims.         

Beyond the interrogatory answers and emails themselves, Duke has submitted 

only one piece of evidence in support of these contentions:  an affidavit from outside 

counsel concerning his participation in a meeting on September 9, 2014.  See Doc. 161-1 

(Declaration of Frederick Robinson).  In relevant part, Mr. Robinson avers that “[t]he 

purpose of this meeting was for outside counsel and our retained experts to (1) advise 

Duke researchers on the status of the government’s investigation into allegations 

involving Potts-Kant and (2) inform the researchers about the process of gathering 

information that would allow outside counsel to evaluate the positions Duke would take 

in defense of the investigation.”  Doc. 161-1 at ¶ 4.   

Duke has submitted no other evidence to indicate when counsel was retained or 

consulted to provide legal advice and assistance in connection with any investigation.  It 
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is apparent from the conversations as a whole as reported by the relator that, by some 

point in 2014 or possibly earlier, Duke counsel was involved in some sort of investigation 

into the Foster Lab data problem, but it is not apparent that this investigation had a 

primary purpose of obtaining or providing legal advice.  See Fisher, 425 U.S. at 403 (the 

privilege “protects only those disclosures necessary to obtain informed legal advice 

which might not have been made absent the privilege.”); In re Kellogg Brown & Root, 

Inc., 756 F.3d 754, 760 (D.C. Cir. 2014) (holding that when “a given communication 

plainly has multiple purposes,” the appropriate test is whether “obtaining or providing 

legal advice [was] a primary purpose of the communication, meaning one of the 

significant purposes of the communication.” (emphasis in original)).   

As other circuits have held, the participation of counsel in Duke’s internal 

investigation did not “automatically cloak the investigation with legal garb.”  In re Grand 

Jury Subpoena, 599 F.2d at 511.  The Court might guess or assume that counsel’s 

primary purpose in the investigation was to provide legal advice, or that it became so at 

some point before September 9, 2014, but assumptions and guesses are insufficient 

grounds for a factual finding and for keeping court records secret.  

 Moreover, the relator submitted evidence that Duke’s Research Integrity Officer 

(the “RIO”) conducted the investigation.  See Doc. 176-10 at 2 (2017 memorandum from 

the RIO indicating that an earlier “research misconduct investigation” resulted in a 

determination by Duke, not by counsel, that Ms. Potts-Kant “alone was responsible for 

the data falsification and fabrication”); see also Doc. 176-27 (referencing an “inquiry 

committee” interview).  Indeed, the RIO memorandum does not mention any 
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involvement of counsel in the initial investigation and reflects that Dr. Ledford, the co-

worker who had the most conversations with the relator, was not even interviewed in that 

initial investigation.  Doc. 176-10 at 2.   

As to the communications before September 9, 2014, even if one assumes counsel 

had been retained to provide legal advice and was speaking to the co-workers as part of 

that legal work, much of the disclosed information is obviously not privileged.  For 

example, one communication did nothing more than mention that Duke counsel wrote a 

letter to funding agencies, which cannot be confidential as the letter was mailed to third 

parties.  Doc. 166 at 18 (June 4, 2013); see also id. at 21 (June 25, 2013) (co-worker 

statement that Duke counsel wrote a letter to the National Institutes of Health stating that 

an investigation was underway).  In another conversation, a Duke co-worker told the 

relator about a meeting researchers had with the RIO.  Id. at 18 (May 30, 2013).  The co-

worker did not mention any statements or participation by counsel, id., though a few days 

later she did mention that Duke counsel scheduled the meeting itself.  Id. (June 3, 2013).  

Duke has submitted no evidence to show that counsel’s involvement was anything other 

than ministerial, and there is nothing in the interrogatory answer itself that discloses a 

client confidence to counsel or any advice by counsel.  Rothstein & Crump, supra § 2:11 

(“[A]cts or statements of merely clerical significance, are normally not privileged.”). 

Some of the purportedly privileged information is speculative opinion or 

commentary by the relator’s co-workers, not arguably privileged advice from counsel.  

See, e.g., Doc. 166 at 21 (June 25, 2013) (“Ledford also stated that she thinks that this 

letter [to the National Institutes of Health] would be the subject of Que’s meeting with 
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Duke counsel on the following day. . . .”); id. (July 1, 2013) (“Ledford said she thought 

Duke counsel was blaming Duke researchers for the Foster Lab data issue.”); id. at 47 

(August 5, 2014) (“Ledford also said that Duke researchers are not going to be 

‘protected’ if they leave Duke – the government investigators could ‘just show up at their 

house.’”).  Duke has not explained why the attorney-client privilege would cover such 

opinions by co-workers. 

Duke also appears to think that it can hide underlying factual information merely 

because the word “counsel” was used in the conversation.  For example, in June 2013, a 

co-worker told the relator that she was compiling and reviewing data at the request of 

Duke counsel.  Doc. 166 at 20 (June 24, 2013).  The fact that the co-worker compiled and 

reviewed data is not covered by the attorney-client privilege, nor is the data itself.  See 

Upjohn, 449 U.S. at 395 (“The privilege only protects disclosure of communications; it 

does not protect disclosure of the underlying facts by those who communicated with the 

attorney.”).  The fact that it was undertaken at counsel’s request might be privileged if, as 

previously noted, there were any evidence that counsel at that time had been retained to 

provide legal advice and that the data was needed to provide legal advice, but even so the 

underlying facts that the co-worker compiled and reviewed the data is not.  See id. 

In another conversation that Duke alleges to be protected by privilege, the relator 

asked a co-worker if the co-worker thought Duke counsel would be involved in a 

particular process.  Doc. 166 at 19 (June 5, 2013).  The relator’s question itself is 

certainly not privileged, as it was not made to counsel for the purpose of obtaining legal 

advice on behalf of Duke.  Moreover, the co-worker did not answer the question.  Id.  
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Even if she had, it is doubtful the answer would be privileged.  See Behrems, 170 F.2d at 

628 (finding the attorney-client privilege does not cover the fact that the attorney 

undertook certain services on behalf of the client).   

Finally, there were only four conversations between the relator and a co-worker on 

or after September 9, 2014, where Duke contends privileged information was disclosed.  

See Doc. 166 at 51 (September 9, 2014); id. at 53 (September 22, 2014; September 24, 

2014); Doc. 167 at 10–11 (September 17, 2014).  Even as to some of these, the privileged 

nature is not obvious.  See, e.g., Doc. 166 at 53 (September 22, 2014) (co-worker’s 

statement to the relator “that her impression was that external counsel is overwhelmed” 

does not convey any confidential information to counsel and does not appear to have 

been offered by the co-worker to counsel as part of Duke’s effort to obtain legal advice). 

In other words, this is a case in which each purported communication has to be 

examined individually to determine if the attorney-client privilege applies.  Upjohn, 449 

U.S. at 396–97 (application of privilege, such as attorney-client privilege, is determined 

on case-by-case basis).  Duke has made little to no effort to do so.  Duke’s broadside 

privilege assertion is inappropriate where Duke has the burden of proof and in light of the 

need to apply the privilege narrowly so as to promote its purposes and no further.15  See 

                                                 
15 While there are some communications that appear on their face to give rise to stronger 

privilege arguments, putting aside the waiver issue, it is not the Court’s job to make those 
arguments for Duke.  The Court will not undertake work that counsel has declined to present.  
Cathey v. Wake Forest Univ. Baptist Med. Ctr., 90 F. Supp. 3d 493, 509 (M.D.N.C. 2015) 
(noting “it is not the court’s job to undertake the analysis and legal research needed to support 
such a perfunctory argument.”); Hughes v. B/E Aerospace, Inc., No. 1:12–CV–717, 2014 WL 
906220, at *1 n.1 (M.D.N.C. Mar. 7, 2014) (“A party should not expect a court to do the work 
that it elected not to do.”).   
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Solis, 644 F.3d at 226 (noting the need to confine the privilege within “the narrowest 

possible limits consistent with the logic of its principle.”); Penn Mut. Life Ins. Co. v. 

Berck, No. DKC 09-0578, 2010 WL 3294309, at *2 (D. Md. Aug. 20, 2010) (denying 

motion to seal allegedly privileged documents where movant offered only “barebones 

allegations” that the privilege applied).  

Duke has not supported the motions to seal with evidence and legal argument 

demonstrating that the attorney-client privilege covers each of the purportedly privileged 

communications.  A review of the communications shows that many are not, on their 

face, privileged.  The public interest in access to exhibits purporting to support serious 

accusations of professional misconduct is high.  Duke’s overbroad and unsupported 

motion to seal the interrogatory answers, the emails, and any discussion of the answers 

and emails in briefs, declarations, or other documents is denied. 

b. The “Internal Investigation” Documents 

Duke seeks to seal four Sanctions Opposition Materials on the basis that these 

documents contain confidential information concerning Duke’s internal research 

misconduct investigation.  Doc. 196 at 8.  These documents include the Relator’s 

Opposition to Duke’s Motion for Sanctions, Doc. 189,16 the deposition of Barbara 

Theriot, Doc. 189-6, portions of the relator’s interrogatory responses, Doc. 191-8, and an 

email exchange from Ms. Theriot to the RIO.  Doc. 189-11. 

                                                 
16 To the extent the redaction on page 13 of this document is also made on the basis of the 

attorney-client privilege, this redaction is rejected for the reasons stated supra in Section III.a.  
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Duke contends that sealing these documents is warranted on two grounds:  first, 

that Duke is required by law to maintain the confidentiality of these documents or certain 

statements within them under 42 C.F.R. §§ 93.108, 93.300, 93.304; and second, that these 

documents should be sealed because the Court has entered a protective order in this case 

protecting “proprietary business information” from disclosure to third parties.  Doc. 196 

at 8.  Neither argument supports sealing. 

1. Applicable Legal Standard 

As discussed supra, the Sanctions Opposition Materials are subject to the First 

Amendment right of access.  The party seeking to seal on the grounds of confidentiality 

must therefore provide specific reasons and evidentiary support to justify a motion to 

seal.  Va. Dep’t of State Police, 386 F.3d at 575; Bayer CropSci. Inc., No. 13-CV-316, 

2013 WL 12137000, at *1.  Statements in a brief and conclusory assertions are 

insufficient to justify a motion to seal.  See Cochran, 931 F. Supp. 2d at 730; Press-

Enter. Co., 478 U.S. at 15; INS, 464 U.S. at 188 n.6 (declining to consider “[c]ounsel’s 

unsupported assertions in respondent’s brief” as evidence). 

2. Protections under Federal Regulations 

Duke’s assertion that federal regulations require the redacted portions to remain 

sealed is unpersuasive for two reasons. See 42 C.F.R. §§ 93.108, 93.300, and 93.304.  

First, these provisions only require Duke to maintain the confidentiality of the identities 

of respondents, complainants, and research subjects in a misconduct inquiry or 

investigation, i.e., the identity of individuals.  See 42 C.F.R. § 93.108(a) (West 2018) 

(“Disclosure of the identity of respondents and complainants in research misconduct 
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proceedings is limited, to the extent possible, to those who need to know, consistent with 

a thorough, competent, objective and fair research misconduct proceeding, and as 

allowed by law.”); 42 C.F.R. § 93.300 (West 2018) (“Institutions under this part must . . . 

(e) Provide confidentiality to the extent required by § 93.108 to all respondents, 

complainants, and research subjects identifiable from research records or evidence[.]”); 

42 C.F.R. § 93.304 (West 2018) (“Institutions seeking an approved assurance must have 

written policies and procedures . . . that include . . . protection of the confidentiality of 

respondents, complainants, and research subjects identifiable from research records or 

evidence.”).  

In the motions to seal, however, Duke proposes to redact or completely seal much 

more than just the identity of individuals; rather, Duke asks to shield from public view 

facts underlying central issues in this lawsuit.  For example, Duke seeks to seal the email 

from a Duke employee to the RIO requesting guidance on resolving questionable data, 

Doc. 189-11, in its entirety instead of proposing redactions that would only withhold 

information identifying the employee.  Doc. 188 at ¶ 6.  Similarly, Duke proposes to 

redact the entire summary of false data in the relator’s interrogatory response, Doc. 191-8 

at 15–18, instead of just the names of those who identified the false data.  Doc. 188 at ¶ 6.  

These requests are not narrowly tailored and may be rejected on this basis.  See Stone, 

855 F.2d at 180 (stating that requests to seal documents subject to the First Amendment 

right to public access must be “narrowly tailored”); see also Doc. 169 at 55 (statement of 

the Court during status conference that it will not provide a second chance to narrow 

overbroad motions to seal).   
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Even if the proposed redactions were sufficiently narrow, Duke has made only a 

conclusory assertion in a brief that the individuals referenced in the documents are 

“complainants” covered under the C.F.R provisions.  Duke did not provide any evidence 

to support a finding that these persons are “complainants” as that term is used in the 

regulations; nor did Duke dispute in its reply the relator’s contention that Duke has not 

identified most of these individuals as “complainants” at all, and that the identities of the 

three individuals to whom Duke has given this label are already publicly available.  

Doc. 212 at 6; Doc. 221 at 7.17  Instead, Duke shifts its argument to say that these 

protections apply to employee Barbara Theriot and others as witnesses under Duke’s 

obligation to “[t]ake all reasonable and practical steps to protect the positions and 

reputations of good faith complainants, witnesses and committee members and protect 

them from retaliation by respondents and other institutional members.”  42 C.F.R. § 

93.300(d) (West 2018).   

Duke does not specify what harm to Ms. Theriot may result other than mentioning 

“potential retaliation.”  Doc. 221 at 8.  It is not clear upon examination of the statements 

by Ms. Theriot (the only witness Duke addresses with specificity) in her email to the 

RIO, Doc. 189-11, and her deposition, Doc. 189-6, that she would suffer any harm to her 

reputation as a result of disclosure.  Ms. Theriot is merely asking for guidance on how 

best to proceed with concerns she has about data, and she does not make accusations of 

                                                 
17 Even if these provisions did apply to the individuals whose information is included in the 

materials sought to be sealed, the regulations provide for disclosure “as allowed by law.” 
42 C.F.R. § 93.108(a) (West 2018). 
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misconduct against any individual other than Erin Potts-Kant, Doc. 189-11, who Duke 

had long since fired.  The plaintiffs have already publicly identified Ms. Theriot in the 

Amended Complaint as someone with a significant role in the uncovering of research 

fraud at Duke.  See, e.g., Doc. 25 at ¶¶ 41, 232, 235, 243, 258.  Since “broad allegations 

of harm, unsubstantiated by specific examples of articulated reasoning [are] not enough 

to overcome the strong presumption in favor of public access,” GoDaddy.com LLC v. 

RPost Commc’ns Ltd., No. CV-14-126, 2016 WL 1158851, at *2 (D. Ariz. Mar. 24, 

2016) (quotation omitted), this position is likewise unavailing.  See also Press-Enter. Co., 

478 U.S. at 15 (“The First Amendment right of access cannot be overcome by [a] 

conclusory assertion . . . .”).18 

3. The Protective Order 

Duke also contends that the designation of documents as “confidential” under the 

Protective Order, Doc. 136, requires these documents to be sealed.  Doc. 196 at 10.  The 

designation of documents as confidential under a protective order does not require 

automatic sealing, as “courts in the Fourth Circuit have made it clear that the mere fact 

that a document was subject to a blanket protective order does not relieve the parties or a 

court of the obligation to comply with the Fourth Circuit’s otherwise applicable sealing 

                                                 
18 Duke’s recasting of this argument in its reply, asserting that the disclosure of information 

that “may have been gathered throughout the research misconduct process” would serve to 
“chill” future investigations, is without merit for the same reasons.  Doc. 221 at 3.  Duke 
maintains this information should be protected to “encourage individuals to provide information 
and cooperate in misconduct investigations without the fear of their identities being made public 
or being subject to retaliation by others.”  Doc. 221 at 3 (emphasis added).  As noted supra, 
Duke seeks to seal much more information than the identities of individuals, and this overbroad 
approach is rejected. 
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regimen.”  Colony Ins. Co. v. Peterson, No. 1:10-CV-581, 2012 WL 1047089, at *2 

(M.D.N.C. Mar. 28, 2012) (collecting cases).  The Protective Order itself provides that 

covered documents are still subject to the Court’s sealing regimen, stating that “this 

Order does not entitle [the parties] to file Confidential Information under seal,” and that 

the Court’s local rules on sealing must be followed and “will control.”  Doc. 136 at ¶ 1; 

see also id. at ¶ 15.  

While a party’s designation of materials as “confidential” under a protective order 

may be relevant to whether the documents at issue have been treated as confidential, it 

does not relieve a party seeking to hide court records from the public from proving that 

such secrecy is appropriate.  Litigants do not hold veto power over public access to the 

courts, even when they agree to secrecy.  See Cochran, 931 F. Supp. 2d at 729; In re 

Violation of Rule 28(D), 635 F.3d 1352, 1358 (Fed. Cir. 2011); Sensormatic Sec. Corp. v. 

Sensormatic Elecs. Corp., 455 F. Supp. 2d 399, 437–38 (D. Md. 2006). 

The motion to seal the Relator’s Opposition to Duke’s Motion for Sanctions, 

Doc. 189, the deposition of Barbara Theriot, Doc. 189-6, portions of the relator’s 

interrogatory responses, Doc. 191-8, and Ms. Theriot’s email to the RIO, Doc. 189-11, is 

denied.  

IV. Documents Filed Under Seal That Are Not Subject To Any Motion 

Duke has filed a number of briefs under seal as provided for in the Local Rules.  

See LR 5.4(b) (“[T]he Motion to Seal should also be supported by a Brief, which may be 

filed under seal . . . .”).  This provision allows parties to substantively discuss the 

information they wish to redact or seal in detail without disclosing it on the public record.   
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Four of these briefs—Doc. 162, Doc. 195, Doc. 196, and Doc. 221—were filed 

under seal in support of Duke’s motions to seal the Sanctions Exhibits, Doc. 161, and the 

Sanctions Opposition Materials, Doc. 188.  As both of these motions will be denied, and 

the Sanctions Exhibits and Sanctions Opposition Materials will be unsealed, there is no 

need to keep the briefs discussing these materials under seal as well.  Accordingly, the 

Court will also unseal the briefs at Doc. 162, Doc. 195, Doc. 196, and Doc. 221. 

The remaining two briefs—Doc. 201 and Doc. 224—were filed under seal in 

support of Duke’s motion to seal the Sealing Opposition Exhibits, Doc. 174, which will 

be granted.  Although these briefs provide a general description of the Sealing Opposition 

Exhibits, they do not quote or otherwise disclose specific details from these exhibits.  

See, e.g., Doc. 201 at 1, 8, 11, and 13; Doc. 224 at 4–5.  Accordingly, the Court will 

unseal the briefs filed at Doc. 201 and Doc. 224 unless, within 5 days of the entry of this 

Order, Duke files public copies of these briefs redacted only of the specific discussion of 

the Sealing Exhibits that remain under seal pursuant to this Order.   

V. Conclusion 

Courts should not keep their own records secret without a well-supported and 

substantial reason that outweighs the deeply-rooted public right of access.  Without open 

courts and transparency about the basis for court decisions, suspicions about arbitrary 

exercise of government power can take seed and grow, arbitrary decision-making can 

avoid public scrutiny, and parties can file unsupported motions with serious accusations 

of misconduct under cover of secret exhibits.  Duke has not shown that the information it 

seeks to seal is protected by any privilege or that any other substantial reason supports the 
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veil of secrecy Duke seeks to throw over these proceedings, which concern matters of 

serious public interest.  Therefore, the motions to seal will be denied. 

It is ORDERED that the pending motions to seal are granted in part, denied in 

part, and deferred in part, as follows: 

1. The Motion to Seal at Doc. 161 is DENIED.  On or after September 11, 2018, 

the Clerk shall unseal the documents filed at Doc. 166, Doc. 165, Doc. 164, 

Doc. 168, Doc. 167, and Doc. 163. 

2. The Motion to Seal at Doc. 178 is DENIED.  On or after September 11, 2018, 

the Clerk shall unseal Doc. 179.   

3. The Motion to Seal at Doc. 174 is GRANTED.  The Clerk shall maintain the 

documents filed at Doc. 176-10 (also at Doc. 201-1), Doc. 176-18 (also at Doc. 

201-2), Doc. 176-19 (also at Doc. 201-3), Doc. 176-21 (also at Doc. 201-4), 

and Doc. 176-27 (also at Doc. 201-5) under seal. 

4. The Motion to Seal at Doc. 188 is DENIED.  On or after September 11, 2018, 

the Clerk shall unseal Doc. 189 (also at Doc. 196-5), Doc. 190 (also at 

Doc. 196-1), Doc. 189-6 (also at Doc. 196-2), Doc. 191-8 (also at Doc. 196-3), 

and Doc. 189-11 (also at Doc. 196-4).  

5. On or after September 11, 2018, the Clerk shall unseal the briefs filed at Doc. 

162, Doc. 195, Doc. 196, and Doc. 221. 
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6. On or after September 11, 2018, the Clerk shall unseal the briefs filed at Doc. 

201 and Doc. 224 unless, within five (5) days of this Order, Duke has filed 

redacted copies as directed herein.  

     This the 4th day of September, 2018. 

 

 
      __________________________________ 
        UNITED STATES DISTRICT JUDGE 
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The Hazards of Duke: 
Legal Challenges in United States ex rel. Thomas v. Duke University, et al. 

 

ent�� �o��e �e��na� 

�otel �oano�e Confe�en�e Cente�     	���a�ǡ �e�te�be� ͸ǡ ʹͲͳͻ 
 

�att�e� �Ǥ ��o���ton 

Ǥ ��ott �e�ton 


�e�o�� 
Ǥ �ale� 
����ael 
Ǥ 	�nne� 

�n��e� �Ǥ �o��an 
 

I. Introduction 

T��s o�tl�ne ��ll �e��e� t�e �ene�al le�al f�a�e�o�� of t�e 	C�ǡ as �ell as 	C� �ase la� 
���atesǤ T�e United States ex rel. Thomas v. Duke University, et al. l�t��at�on to���e� on �an� 
of t�ese �ss�esǡ an� t�e �ase ��ll se��e as t�e bas�s fo� e�a��les an� ���ot�et��als on t�ese 
�o�ntsǤ �lease see t�e �o��an�on o�tl�ne on 	C� et���s fo� a ba����o�n� on t�e fa�ts of t�e 
Duke �aseǤ 

II. Elements of a FCA claim. 

�Ǥ Overview 

ͳǤ � false state�ent �s onl� a�t�onable �n�e� t�e 	C� �f �t �s �elate� to a 
ǲ�la��Ǥǳ T�e 	C� �ef�nes a ǲ�la��ǳ as ǲan� �e��est o� �e�an�ǡ ��et�e� 
�n�e� a �ont�a�t o� ot�e���seǡ fo� �one� o� ��o�e�t� t�at Ǥ Ǥ Ǥ �s 
��esente� to an off��e�ǡ e��lo�eeǡ o� a�ent of t�e �n�te� �tatesǤǳ ͵ͳ 
�Ǥ�ǤCǤ Ț ͵͹ʹͻȋbȌȋʹȌȋ�ȌǤ  

�Ǥ �n t�e Duke �aseǡ t�e �la��s �e�e �esea��� ��ant 
a��l��at�ons an� ��o��ess �e�o�ts s�b��tte� to t�e ��� 
an� ���Ǥ 

ʹǤ �t�e� e�a��les of 	C� ǲ�la��sǳ �n�l��eǣ a b�ll s�b��tte� to �e���a�e 
fo� se����es �en�e�e� b� �os��tal o� �o�to�Ǣ o� a �ont�a�to� �n�o��e fo� 
fe�e�al �onst���t�on �obǤ 

͵Ǥ T�e 	C� ��o���es fo� s�� t��es of �a�se of a�t�onǤ See generally ͵ͳ �Ǥ�ǤCǤ 
Ț ͵͹ʹͻȋaȌȋͳȌǤ T�e o�e���el��n� �a�o��t� of 	C� �ases �n�ol�e false o� 
f�a���lent �la��s ȋ͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋaȌȋͳȌȋ�ȌȌ an� false �e�o��s ȋ͵ͳ 
�Ǥ�ǤCǤ Ț ͵͹ʹͻȋaȌȋͳȌȋ�ȌȌǤ 

aǤ �e�t�on ͵͹ʹͻȋaȌȋͳȌȋ�Ȍ �ol��es false state�ents �n t�e a�t�al 
�la�� fo� �a��entǤ 	o� e�a��leǡ f�a���lent �esea��� �es�lts 
�e�o�te� �n a ��ant a��l��at�onǤ 
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bǤ �e�t�on ͵͹ʹͻȋaȌȋͳȌȋ�Ȍ �ol��es false state�ents �n a �e�o�� 
�ate��al to a false �la��Ǥ 	o� e�a��leǡ f�a���lent �esea��� 
�es�lts ��bl�s�e� �n a s��ent�f�� ��bl��at�onǡ ��e�e t�e 
��bl��at�on �s t�en �se� to s���o�t a ��ant a��l��at�onǤ 

ͶǤ T�e 	o��t� C�����t �ene�all� �e����es 	C� �la�nt�ffs to �lea� fo�� 
ele�entsǣ  

ȋͳȌ t�e�e �as a false state�ent o� f�a���lent �o��se of �on���tǢ  

ȋʹȌ �a�e o� �a���e� o�t ��t� t�e �e���s�te s��ente� ȏ�no�le��eȐǢ  

ȋ͵Ȍ t�at �as �ate��alǢ an�  

ȋͶȌ t�at �a�se� t�e �o�e�n�ent to �a� o�t �one� o� to fo�fe�t �one�s 
��e ȋ�ǤeǤǡ t�at �n�ol�e� a Ǯ�la��ǯȌǤ 

See United States ex rel. Rostholder v. Omnicare, Inc.ǡ ͹Ͷͷ 	Ǥ͵� ͸ͻͶǡ ͹ͲͲ 
ȋͶt� C��Ǥ ʹͲͳͶȌ 

�Ǥ Falsity 

ͳǤ T�e 	C� �oes not �ef�ne ǲfalse o� f�a���lentǤǳ 

ʹǤ �b�e�t��e 	als�t� 

aǤ ǲȏTȐ�e state�ent o� �on���t alle�e� ��st �e��esent an ob�e�t��e 
false�oo�Ǥǳ United States ex rel. Drakeford v. Tuomeyǡ ͹ͻʹ 	Ǥ͵� 
͵͸Ͷǡ ͵ͺ͵ ȋͶt� C��Ǥ ʹͲͳͷȌ ȋ��otat�on o��tte�ȌǤ T��s �e����es a 
state�ent of fa�t t�at �an be sa�� to be e�t�e� t��e o� falseǤ 

bǤ ̶����ess�ons of o��n�onǡ s��ent�f�� �����entsǡ o� state�ents as 
to �on�l�s�ons abo�t ����� �easonable ��n�s �a� ��ffe� �annot 
be falseǤ̶ United States ex rel. Jones v. Brigham & Women’s Hosp.ǡ 
͸͹ͺ 	Ǥ͵� ͹ʹǡ ͺ͹ ȋͳst C��Ǥ ʹͲͳʹȌǢ see also Wang ex rel. United 
States v. FMC Corp.ǡ ͻ͹ͷ 	Ǥʹ� ͳͶͳʹǡ ͳͶʹͲǦʹͳ ȋͻt� C��Ǥ ͳͻͻʹȌ 
ȋǲ�a� �at� �s not f�a��ǡ ��oof of ��sta�e �s not e���en�e t�at 
one �s a ��eatǡ an� t�e �o��on fa�l�n�s of en��nee�s an� ot�e� 
s��ent�sts a�e not ��l�able �n�e� t�e ��tǤǳȌǤ 

�Ǥ ��a��le 

�Ǥ T�e �o�se �s bla�� ȋob�e�t��el� falseȌǤ 

��Ǥ T�e �o�se �s la��e ȋ����l� s�b�e�t��eȌǤ 
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�Ǥ Duke ��a��les 

�Ǥ 	alse �ataȄt�e ��a�� on t�e left �s t�e �ata ��bl�s�e� �n 
a s��ent�f�� �o��nalǡ an� t�e ��a�� on t�e ����t �s t�e �ata 
�ene�ate� b� t�e �a���neǤ 

 

��Ǥ �a��at��e state�ents base� on a ��a�� of false �ataǤ 

�Ǥ T�e na��at��e state�ent �a� be l�te�all� t��eǡ 
�nsofa� as �t �efle�ts t�e s��ent�f�� obse��at�on 
s�o�n b� t�e left ��a��Ǥ 

�Ǥ T�e na��at��e state�ent �a� also be 
s�bstant��el� falseǡ �nsofa� as �t �s base� on fa�e 
s��ent�f�� �ataǤ 

iii� �efe�en�es to ��bl�s�e� s��ent�f�� �o��nal a�t��lesǤ 

�Ǥ T�e ��tat�on to a ��bl��at�on �s literally t��eǡ 
�nsofa� as t�e �o���ent �as ��bl�s�e�Ǥ 

�Ǥ T�e ��tat�on �a� also be s�bstant��el� false 
�nsofa� as �t �n�o��o�ates b� �efe�en�e t�e 
��bl��at�on ����� �s base� on falseȀf�a���lent 
�ataǤ 
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͵Ǥ 	alse Ce�t�f��at�ons 

aǤ ����ess 	alse Ce�t�f��at�onsǣ aff���at��e false�oo�sǢ analo�o�s 
to a false state�entǤ 

�Ǥ Duke ��a��leǣ �a�� ��� ��ant a��l��at�on �onta�ns t�e 
belo� �e�t�f��at�onǤ �f t�e ��� ��ant a��l��at�on �onta�ns 
a false state�entǡ t�e �e�t�f��at�on �s ��obabl� also falseǤ 

 

bǤ ���l�e� 	alse Ce�t�f��at�on T�eo��ǣ ��en a �efen�ant s�b��ts a 
�la�� to t�e 
o�e�n�entǡ �t ���l�e�l� �e�t�f�es �o��l�an�e ��t� 
all �on��t�ons of �a��entǤ T�e �efen�antǯs fa�l��e to ��s�lose �ts 
��olat�on of a stat�to��ǡ �e��lato��ǡ o� �ont�a�t�al �e����e�ent 
�s a ��s�e��esentat�on t�at �en�e�s t�e �la�� ǲfalse o� 
f�a���lentǳ �n�e� t�e 	C�Ǥ See Universal Health Servs. v. United 
States ex rel. Escobarǡ ͳ͵͸ �Ǥ CtǤ ͳͻͺͻ ȋʹͲͳ͸ȌǤ 

�Ǥ Duke ��a��leǣ ��en a �esea��� �nst�t�t�on �s a�a��e� a 
��� ��antǡ �t ��st s�b��t an ann�al ��o��ess �e�o�t 
�eta�l�n� t�e �esea��� �on���te� �n�e� t�e ��ant o�e� 
t�e ��e�e��n� ͳʹ �ont�sǤ �ost ��o��ess �e�o�ts �o not 
�onta�n t�e sa�e e���ess �e�t�f��at�on ȋǲt�e state�ents 
�e�e�n a�e t��eǡ �o��lete an� a����ateǳȌǤ T�e�e �sǡ 
a���abl�ǡ an ���l�e� �e�t�f��at�on t�at t�e �ontents of t�e 
��o��ess �e�o�t a�e t��eǡ �o��leteǡ an� a����ateǤ 

CǤ Knowledge/Scienter 

ͳǤ T�e 	C� �ef�nes �no�le��e as ǲȋ�Ȍ �as a�t�al �no�le��e of t�e 
�nfo��at�onǢ ȋ��Ȍ a�ts �n �el�be�ate ��no�an�e of t�e t��t� o� fals�t� of 
t�e �nfo��at�onǢ o� ȋ���Ȍ a�ts �n �e��less ��s�e�a�� of t�e t��t� o� 
fals�t� of t�e �nfo��at�onǤǳ ͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋbȌȋͳȌȋ�ȌǤ 

ʹǤ �o ��oof of a s�e��f�� �ntent to �ef�a�� �s �e����e� to s�o� 	C� 
ǲ�no�le��eǤǳ See ͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋbȌȋͳȌȋ�ȌǤ 

͵Ǥ Individual Scienterǣ T�e s��ente� of an �n������al �e�son �s a 
st�a���tfo��a�� anal�s�s a��o���n� to �ellǦestabl�s�e� ���n���lesǤ 
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ͶǤ Organizational Scienterǣ T�e�e �s a ���e��en�e �n t�e �ase la� 
�e�a���n� t�e e�tent �no�le��e ȋs��ente�Ȍ �s ����te� to t�e 
�o��o�at�onǤ 

aǤ �a�o��t� ��e�ǣ Co��o�at�ons a�e �ene�all� ��a��e� ��t� t�e 
�no�le��e of t�e�� e��lo�ees an� a�ents a�t�n� ��t��n t�e 
s�o�e of t�e�� a�t�o��t�Ǥ Co��o�at�ons �no� ��at t�e�� 
e��lo�ees �no�ǡ ��en t�e e��lo�ee a�����es t�at �no�le��e 
��t��n t�e s�o�e of t�e�� e��lo��entǤ See United States ex. rel. 
Polukoff v. St. Mark’s HospǤǡ ǡ ͺͻͷ 	Ǥ͵� ͹͵Ͳǡ at ͹Ͷͷ nǤͻ ȋͳͲt� C��Ǥ 
ʹͲͳͺȌǢ United States v. Anchor Mortg. CorpǤǡ ͹ͳͳ 	Ǥ͵� ͹Ͷͷǡ ͹Ͷ͹Ǧ
͹ͺ ȋ͹t� C��Ǥ ʹͲͳ͵ȌǤ 

�Ǥ T�e �no�le��e of any e��lo�ee ȋe�en lo�Ǧle�el 
e��lo�ees s��� as ��e��Ǧo�t �as��e�sȌǡ a�t�n� ��t��n 
t�e s�o�e of e��lo��entǡ �s ����te� to t�e �o��o�at�on 
fo� ����oses of 	C� �no�le��e ȋs��ente�ȌǤ See Polukoffǡ 
ͺͻͷ 	Ǥ͵� ͹͵Ͳǡ at ͹Ͷͷ nǤͻǢ Grand Union Co. v. United 
Statesǡ ͸ͻ͸ 	Ǥʹ� ͺͺͺ ȋͳͳt� C��Ǥ ͳͻͺ͵ȌǢ United States ex 
rel. Harrison v. Westinghouse Savannah River Co. 
ȋǲHarrison IIǳȌǡ ͵ͷʹ 	Ǥ͵� ͻͲͺǡ ͻʹͲ nǤ ͳʹ ȋͶt� C��Ǥ ʹͲͲ͵Ȍ 
ȋ��t�n� ��t� a���o�al t�e �le�ent� C�����tǯs Grand Union 
�e��s�onȌǤ 

��Ǥ T�e 	o��t� C�����t a��l�es t�e �ene�al �o��on la� of 
a�en��ǡ as set fo�t� �n t�e �estate�ent of ��en��Ǥ See 
Cilecek v. Inova Health Sys. Servs.ǡ ͳͳͷ 	Ǥ͵� ʹͷ͸ǡ ʹͷͻǦ͸Ͳ 
ȋͶt� C��Ǥ ͳͻͻ͹ȌǤ 

���Ǥ �estate�ent ȋT����Ȍ of ��en�� �a� Ț ͹ǤͲͶȋʹȌ �ef�nes 
s�o�e of e��lo��ent asǣ  

ǲ�n e��lo�ee a�ts ��t��n t�e s�o�e of e��lo��ent 
��en �e�fo���n� �o�� ass��ne� b� t�e e��lo�e� o� 
en�a��n� �n a �o��se of �on���t s�b�e�t to t�e 
e��lo�e�ǯs �ont�olǤ �n e��lo�eeǯs a�t �s not ��t��n t�e 
s�o�e of e��lo��ent ��en �t o����s ��t��n an 
�n�e�en�ent �o��se of �on���t not �nten�e� b� t�e 
e��lo�ee to se��e an� ����ose of t�e e��lo�e�Ǥǳ 

��Ǥ Duke ��a��leǣ 

�Ǥ �abo�ato�� te��n���anǯs ass��ne� ��t�es �e�e to 
�on���t e��e���ents ȋflexi�ent an� ��lt��le�Ȍǡ 
�ene�ate �ataǡ an� ��o���e t�ose �ata to �e� 
s��e���so� an�Ȁo� ot�e� ���e �esea���e�sǤ 
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�Ǥ T�e s��e���so� ent��ste� t�ese ��t�es to t�e 
te��n���anǤ 

CǤ �abo�ato�� te��n���an �e�fo��e� t��s �o�� 
�s�n� ���eǦo�ne� �a���nes �n a ���e fa��l�t�Ǥ 

�Ǥ �abo�ato�� te��n���anǯs a�t�ons �e�e �nten�e� to 
benef�t ���eȄto obta�n an� �a�nta�n �esea��� 
��ant an� ��bl�s� s��ent�f�� �o��nal a�t��lesǤ 

b� ��no��t� ��e�ǣ Co��o�at�ons a�e not ��a��e� ��t� t�e 
�no�le��e of nonǦ�ana�e��al e��lo�ees ȋi.e.ǡ lo�Ǧle�el 
e��lo�eesȌǡ �nless t�e e��lo�e� �a� �no�le��e of t�e 
e��lo�ees a�ts an� �at�f�e� t�e�ǡ o� �as �e��less �n ����n� o� 
s��e���s�on of t�at e��lo�eeǤ See  United States v. S. Md. Home 
Health Servs.ǡ ͻͷ 	Ǥ ����Ǥ ʹ� Ͷ͸ͷǡ Ͷ͸ͺǦ͸ͻ ȋ�Ǥ ��Ǥ ʹͲͲͲȌǤ 

�Ǥ T�e Duke Co��t �n���ate� t�e �a�o��t� ��e� a��l�e�ǡ an� t�e 
labo�ato�� te��n���anǯs �no�le��e of s�e��f�� fals�f�e� o� 
fab���ate� �ata �o�l� be ����te� to ���eǤ See Te�t ���e� ȋ��tǤ 
ͳͻǡ ʹͲͳͺȌǤ 

 
ͷǤ Scope of Knowledge 

aǤ 	C� s��ente� �e����es �no�le��e of t�e fals�t�Ǥ  

�Ǥ �t �a� also �e����e �no�le��e of t�e �la��Ǥ See, e.g.ǡ 
United States v. President and Fellows of Harvard Collegeǡ 
͵ʹ͵ 	Ǥ ����Ǥ ʹ� ͳͷͳǡ ͳͺ͸Ǧͺ͹ ȋ�Ǥ �assǤ ʹͲͲͶȌǤ 

 
bǤ Co��o�at�ons �annot a�o�� 	C� l�ab�l�t� b� �solat�n� t�e 

�no�le��e of e��lo�ees �n�ol�e� �n t�e �la��s ��o�essǤ T�e 
�no�le��e of ��lt��le e��lo�ees �a� be ��e�e� to�et�e� to 
f�lf�l t�e 	C� s��ente� �e����e�entǤ See Harrison IIǡ ͵ͷʹ 	Ǥ͵� at 
ͻͳͺǦͳͻ ȋ�e�e�t�n� s�n�leǦa�to� t�eo��ȌǤ 

 

$FPH�&RUS.�

(PSOR\HH�$�
has Nnowledge 
of falsity� 
 

(PSOR\HH�%�
has Nnowledge 
of subPission 
of claiP� 
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�Ǥ ���le Harrison II �as �e���e� �n t�e �onte�t of false 
�e�t�f��at�onsǡ t�e 	o��t� C�����tǯs lo��� l��el� e�ten�s to 
ot�e� �onte�tsǤ 

 
�Ǥ Materiality 

ͳǤ T�e 	C� �ef�nes ǲ�ate��al�t�ǳ as ǲ�a��n� a nat��al ten�en�� to 
�nfl�en�eǡ o� �a�able of �nfl�en��n�ǡ t�e �a��ent o� �e�e��t of �one�Ǥǳ 
͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋbȌȋͶȌǤ 

aǤ �� �ts te��sǡ t�e 	C� onl� �e����es ��oof of ǲ�ate��al�t�ǳ �n 
false �e�o��s �la��sǤ Compare ͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋaȌȋͳȌȋ�Ȍǡ with 
͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋaȌȋͳȌȋ�ȌǤ 

bǤ Co��ts �ene�all� �e����e ��oof of �ate��al�t� fo� all t��es of 
	C� �la��sǤ 

ʹǤ �ate��al�t� fo��ses on t�e �otent�al effe�t of t�e false state�ent ��en 
�t �s �a�eǡ not on t�e a�t�al effe�t of t�e false state�ent ��en �t �s 
��s�o�e�e�Ǥ See United States v. Triple Canopy, IncǤ ȋǲTriple Canopy IǳȌǡ 
͹͹ͷ 	Ǥ͵� ͸ʹͺǡ ͸͵͸ ȋͶt� C��Ǥ ʹͲͳͷȌǢ United States v. Triple Canopy, IncǤ 
ȋǲTriple Canopy IIǳȌǡ ͺͷ͹ 	Ǥ͵� ͳ͹Ͷǡ ͳ͹ͺ ȋͶt� C��Ǥ ʹͲͳ͹ȌǤͳ 

͵Ǥ T�e �Ǥ�Ǥ ����e�e Co��t �as en�o�se� a �ol�st�� ��e� of �ate��al�t�ǡ 
fo��se� on t�e �otent�al ���a�t on t�e 
o�e�n�entǡ not an� one 
�a�t���la� �e����e�entǤ Universal Health Servs. v. United States ex rel. 
Escobarǡ ͳ͵͸ �Ǥ CtǤ ͳͻͺͻ ȋʹͲͳ͸ȌǤ � nonǦe��l�s��e l�st of �ons��e�at�ons 
f�o� Escobar an� t�e 	o��t� C�����tǯs �e��s�ons �n Triple Canopy I an� 
Triple Canopy IIǡ a�e as follo�sǣ 

aǤ Co��on �enseǤ �f t�e fals�t� �oes to t�e essen�e of t�e ba��a�nǡ 
t�en �t �s ��obabl� �ate��alǤ 

�Ǥ ��a��leǣ �a��s�ans��� s�o�es fo� ��a��s of a ��l�ta�� 
bases �n ��a�Ǥ See Triple Canopy Iǡ ͹͹ͷ 	Ǥ͵� at ͸͵ͺǢ Triple 
Canopy IIǡ ͺͷ͹ 	Ǥ͵� at ͳ͹ͻǤ 

��Ǥ Duke ��a��leǣ s��ent�f�� �ata fo� s��ent�f�� �esea���Ǥ 

                                                 
1 Triple Canopy I was vacated in light of Escobar� 136 6� &t� 2504 (2016)� 2n rehearing, the )ourth &ircuit issued a 
new opinion, Triple Canopy II, and reinstated 3art ,,,�& and 3art ,9 of the prior opinion, relating to iPplied 
certification claiPs and false records claiPs� 857 )�3d at 179� 
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bǤ Co�e�Ǧ��Ǥ �n ent�t�ǯs a�t�ons �n �o�e��n� �� t�e fals�t� 
e���en�e �ate��al�t�Ǣ �f �t �as not �ate��alǡ t�en t�e�e �s no 
�ot��at�on fo� t�e �o�e�Ǧ��Ǥ 

�Ǥ Duke ��a��lesǣ na��at��e �ene��� state�ent abo�t 
�o�e�Ǧ��Ǥ 

�Ǥ ����ess Con��t�on of �a��entǤ T�e 
o�e�n�entǯs �es��nat�on 
of a �on��t�on of �a��ent �s e���en�e of �ate��al�t�Ǥ 

�Ǥ ��t�on of �onǦ�a��entǤ �f t�e 
o�e�n�ent �as t�e o�t�on to 
�ef�se �a��ent base� on t�e ��olat�on of a �a�t���la� 
�on��t�onǡ t�en t�e �on��t�on �s not a�to�at��all� �ate��alǤ 

eǤ �o�t�ne 
o�e�n�ent �nfo��e�entǤ T�e fa�t t�at t�e 

o�e�n�ent �e��la�l� �ol��es a �a�t���la� �e����e�ent �s 
��obat��e of �ate��al�t�Ǥ 

�Ǥ ��a��leǣ t�e 
o�e�n�ent te���nates t�e �ont�a�t ��en 
�t be�o�es a�a�e of t�e fals�t�Ǥ See, e.g.ǡ Triple Canopy IIǡ 
ͺͷ͹ 	Ǥ͵� at ͳ͹ͻǤ 

fǤ 
o�e�n�ent �no�le��eǤ �f t�e 
o�e�n�ent �a�s a s�e��f�� 
�la��ǡ o� t��e of �la��sǡ ��t� a�t�al �no�le��e of nonǦ
�o��l�an�eǡ t�en t�e �e����e�ent ��obabl� �s not �ate��alǤ 

�Ǥ ��no�Ȁ�ns�bstant�al �e����e�entsǤ T����al �e����e�ents t�at 
�a�e l�ttle o� no �elat�ons��� to t�e �la�� a�e ��obabl� not 
�ate��alǤ 

�Ǥ ��a��leǣ �an�ate t�at �ealt� se����es �ont�a�to� onl� 
b��s ��e���anǦ�a�e sta�le�sǤ See Escobarǡ ͳ͵͸ �Ǥ CtǤ at 
ʹͲͲͶǢ see also Triple Canopy Iǡ ͹͹ͷ 	Ǥ͵� at ͸͵͹Ǣ Triple 
Canopy IIǡ ͺͷ͹ 	Ǥ͵� at ͳ͹ͺǤ 

�Ǥ ��e�Ǧ���ans��e �e����e�entsǤ ��obabl� not �ate��alǤ 

�Ǥ ��a��leǣ �o��l�an�e ��t� t�e ent��e �Ǥ�Ǥ Co�e an� Co�e 
of 	e�e�al �e��lat�onsǤ 

�Ǥ Damages 

ͳǤ �n�e� t�e 	C�ǡ t�e a�o�nt of �a�a�es �s t�at ǲ����� t�e 
o�e�n�ent 
s�sta�ns be�a�se of t�e a�tǤǳ ͵ͳ �Ǥ�ǤCǤ Ț ͵͹ʹͻȋaȌȋͳȌǤ 
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aǤ T�e �at�onale fo� 	C� �a�a�es �al��lat�on �s to �a�e t�e 

o�e�n�ent �o��letel� ��oleǤ See Harrison IIǡ ͵ͷʹ 	Ǥ͵� at 
ͻʹʹǦʹ͵Ǥ 

ʹǤ Tan��ble �enef�t Cases 

aǤ �tan�a�� 	C� �ase �n�ol��n� ��o���e�entǦt��e f�a��ǡ ��e�e 
t�e 
o�e�n�ent �e�e��es a �oo� o� se����e t�at �an be �al�e�Ǥ 

�Ǥ ��a��leǣ t�e 
o�e�n�ent �ont�a�te� ��t� ���e Co��Ǥ 
to b�� tan�s ��t� steel a��o�ǡ b�t �e�e��es tan�s ��t� 
�l��oo� a��o�Ǥ 

bǤ T�e �eas��e of �a�a�es �s e��al to t�e ��ffe�en�e bet�een t�e 
a�o�nt t�e 
o�e�n�ent �a�� an� t�e �a��et �al�e of t�e 
��o���t t�e 
o�e�n�ent a�t�all� �e�e��e�Ǥ See Harrison IIǡ ͵ͷʹ 
	Ǥ͵� ͻͲͺǡ ͻʹ͵ ȋͶt� C��Ǥ ʹͲͲ͵ȌǢ see also United States ex rel. 
Wilson v. Graham Cty. Soil & Water Conservation Dist.ǡ Case �oǤ 
ʹǣͲͳǦ��Ǧͳͻǡ ʹͲͳ͸ �Ǥ�Ǥ ��stǤ ����� ͵Ͳͳͻͻǡ at ȗͷ ȋ�Ǥ�Ǥ�ǤCǤ �a�Ǥ ͻǡ 
ʹͲͳ͸ȌǤ 

�Ǥ Co��onl� �no�n as t�e ǲ�enef�tǦofǦt�eǦ�a��a�nǳ 
�nal�s�s 

��Ǥ �s�n� t�e abo�e e�a��leǡ �f t�e �teel Tan�s a�e �o�t� 
̈́ͳ ��ll�onǡ an� t�e �l��oo� Tan�s a�e �o�t� ̈́ʹͷͲǡͲͲͲǡ 
t�en t�e 
o�e�n�entǯs �a�a�es a�e ̈́͹ͷͲǡͲͲͲǤ 

͵Ǥ �ntan��ble �enef�t Cases 

aǤ �eas���n� �a�a�es �s �o�e ��ff���lt ��en t�e 
o�e�n�ent 
�oes not �e�e��e a tan��ble �oo�ǡ b�t �at�e� �e�e��es an 
�ntan��ble benef�t ����� �s ��ff���lt o� ���oss�ble to �al��lateǤ 

�Ǥ Duke ��a��leǣ 	e�e�al �esea��� ��ants �o not �ene�ate 
a ��o���tǢ �t ��o���es �one� to el���ble �ese���n� 
o��an��at�ons to �on���t �esea��� �n o��e� to a��an�e 
t�e ��bl�� �oo� t��o��� s��ent�f�� �no�le��eǤ T��s 
�annot be �ea��l� ass��ne� a �a��et �al�eǤ 

bǤ ��e�a�l�n� la� �s t�e 	C� �a�a�es a�e e��al to t�e f�ll a�o�nt 
t�e 
o�e�n�ent �a��Ǥ See United States ex rel. Longhi v. Lithium 
Power Techs., Inc.ǡ ͷ͹ͷ 	Ǥ͵� Ͷͷͺǡ Ͷ͹͵ ȋͷt� C��Ǥ ʹͲͲͻȌǢ United 
States ex rel. Feldman v. Van Gorpǡ ͸ͻ͹ 	Ǥ͵� ͹ͺǡ  ͺ͹Ǧͻͳ ȋʹ� C��Ǥ 
ʹͲͳʹȌǤ 
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�Ǥ Co��onl� �no�n as t�e ǲ	�ll ��o�nt of t�e Cont�a�tǳ 
o� ǲ	�ll ��o�nt of t�e 
�antǳ ��leǤ 

��Ǥ ��a��leǣ �f t�e 
o�e�n�ent �a�� ̈́ͻǤ͵ ��ll�on fo� a 
�esea��� ��antǡ t�en 	C� �a�a�es a�e ̈́ͻǤ͵ ��ll�onǤ 
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