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ASSIGNMENTS OF ERROR

The Trial Court erred in finding that, under Virginia law, the grant of coal rights
does not include coalbed methane ("CBM") absent an express grant of CBM.

The Trial Court erred in failing to adopt the plain and common meaning of the:
term "coal” in the 19" century as presented in the defendant's uncontested
evidence of such definitions that describe coal as a heterogeneous substance that
includes gas, a meaning that was also supported by the defendant's uncontested
evidence of the current meaning of the term "coal" as a generic term with
constituent parts that vary greatly.

In the alternative, the Trial Court erred in failing to acknowledge the ambiguity in
the term "coal" contained in the severance deeds at issue in this case, finding
instead that the term unambiguously did not include CBM.

The Trial Court considered evidence outside the record on the issue of the
meaning of the term "coal" as used in the 19" century. -~

Having failed to either find ambiguity in the severance deeds or to adopt the
common meaning of the term "coal" as used in the 19" century and as supported
by current expert testimony, the Trial Court erred in failing to apply the proper
rules of construction that should be applied to the severance deeds, finding instead
that the grantors retained an interest in CBM when they could not beneficially use

- or enjoy the estate without trespassing on the coal owner's estate; and the coal

owner could not beneficially use or enjoy the coal estate without trespassing on

~ the purportedly retained estate of the grantor in the CBM. To do so, the Trial

Court erroneously relies on a "common law" right of the coal owner to release
CBM in connection with its coal operations.

The Trial Court erred in adopting a simplistic construction of the severance deeds
finding that the grantors on these severance deeds intended only to convey the
solid core of the coal and none of its associated volatile components such as
CBM. Specifically, the Trial Court held that "the only finding that would allow
the Court to rule in favor of the coal owners is that the CBM is a constituent of the
coal itself." In doing so, the Trial Court disregarded the law of Virginia on
mineral rights, that mineral estates may include non-specified elements when
those elements are substantially connected with or integrally a part of the granted
estate. Here, CBM is substantially connected with coal and an integral part of the
in situ coal.

The Trial Court erred in construing the severance deeds to find that the grantors
retained an interest in CBM when the grantors could not beneficially use or enjoy
the estate without trespassing on the coal owner's estate; and the coal owner could
not beneficially use or enjoy the coal estate without trespassing on the purportedly
retained estate of the grantor in the CBM.




STATEMENT OF CASE

This case involves a significant question of first impression in Virginia: Where a surface
owner or his predecessor in title has conveyed all coal in and under his property, has title to the
coalbed methane (CBM) passed to the coal owner along with the coal? The resolution of this issue
is long over-due in Virginia, as CBM has been commercially produced for over a decade, during
which time this question has remained unanswered and .caused millions of dollars in royalties to be
escrowed. In passing the 1990 Virginia Oil and Gas Act, Va. Code § 45.1-361.1, et seq., (the "1990
Act"), the General Assembly cleared the way for commercial production of CBM, but specifically
avoided answering this question of ownership, leaving it instead to future judicial determination.
The 1990 Act provides that, on tracts where the question of ownership remains unresolved, the
commercial production of the CBM may proceed by forced pooling of interests, but the royalties
from such production must be escrowed pending a resolution of the issue of ownership. Va. Code §
45.1-361.22.

Harrison-Wyatt, LLC (“Harrison-Wyatt,” “the defendant” or “coal owner”), the defendant
below, is the successor grantee of coal severance deeds from the 19" century on three tracts of land
in Buchanan County, Virginia (the "Mineral Tracts"). The plaintiffs below (“the plaintiffs” or
“other mineral owners”) are the owners of the surface and all unsevered “other minerals” on
portions of the Mineral Tracts. CBM has been produced from the Mineral Tracts, and the royalties
from that production have been escrowed pursuant to Virginia Code § 45.1-361.22(4).

The plaintiffs filed a Motion for Judgment in the Circuit Court of Buchanan‘County seeking
a declaratory judgment as to their claim of ownership to CBM produced from the coal seams below

the surface of their property, so as to allow them to receive the escrowed royalties and future



royalties from CBM production on their portions of these tracts. (App. 3-9)' Harrison-Wyatt
denied that the surface owners owned the CBM. (App. 16-18)
The case was presented in a two day bench trial on June 24-25, 2002, with The Honorable

Keary Williams presiding, with a subsequent ruling in favor of the plaintiffs. The trial court initially
set forth its ruling in a letter opinion dated August 29, 2002. (App. 23-30) That opinion was
subsequently modified by an opinion dated December 6, 2002. (App. 31-38) The trial court held
that “a grant of coal right does not include title to the CBM absent an express grant of CBM, natural
gases, or minerals in general; and that the surface owner holds the right to the CBM once it has
separated from the coal.” (App. 38) The trial court limited the plaintiffs’ rights, holding that:

the surface owners’ right to the CBM only extends to that ™

which has separated from the coal. The Court does not hold

that the surface owners have the right to frac the coal in order

to retrieve the CBM. -
(App. 37, 41) The trial court entered a final order on December 23, 2002 (the “Final Order™),
finding in favor of the plaintiffs, and adopting the findings set forth in its opinions. (App. 39-42) In
the Final Order, the trial court made it clear that, even thdugh the plaintiffs’ rights to the CBM
extends only to that which is separated from the coal, and even though the plaintiffs have no right to
enter the coal and retrieve the CBM, if the coal owner removes the CBM from its coal, the plaintiffs
receive the compensation as owners of the CBM. (App. 41)

Harrison-Wyatt noted an appeal to this Court, and filed a Petition for Appeal. By Order

dated June 3, 2003, this Court awarded Harrison-Wyatt an appeal.

! References to the Appendix will be denoted “(App. ).”’



QUESTION PRESENTED

L WHETHER THE TRIAL COURT ERRED IN FINDING THAT,
UNDER VIRGINIA LAW, THE GRANT OF COAL IN THE
19™ CENTURY SEVERANCE DEEDS UNAMBIGUOUSLY
DOES NOT INCLUDE CBM. (Assignments of Error I-VII).
STATEMENT OF MATERIAL FACTS
The ]aﬁd in question is designated as Mineral Tracts 18, 19 and 56. The severance deeds for
Mineral Tracts 18 and 19 were recorded on August 2, 1887. The coal severance language from
these deeds conveys with general warranty "all the coal in, upon and underlying a certain tract or
parcel of land. .. ." The severance deed for Tract 56 was executed on October 13, 1887, and
contained similar language. (App. 47-56) )
The coal on the Mineral Tracts is owned by Harrison-Wyatt. It has been leased over the
years by Harrison-Wyatt (or its predecessor entities) and coal has been mined since the 1960's.
(App. 395) During these years of coal production, CBM was known to be part of the coal, and it
was vented in order to mine the coal. (App. 404-5) By nécessity and by legislation, the coal miners
have had to ventilate the CBM that is released by the mining activities.” The dangers associated
with CBM, including underground explosions, presented safety concerns for the coal owner. (App.
231-2) Ventilation wells and large ventilation fans (1.6 million cubic feet per minute) were used by
the coal miners to evacuate the CBM from the mining areas. (App. 181, 226, 405-6) The CBM was

simply discharged into the atmosphere for many years. (App. 231) During the coal mining on these

tracts, the plaintiffs never objected to the venting of this CBM by wells or by fans. (App. 424)

2 From 1966 until 1994, Chapter 5 of the Virginia Mine Safety Law of 1966 provided laws relating
to the ventilation of coal mines in Virginia. See Va. Code § 45.1-54 et. seq. These laws provided
specific guidelines as to the maintaining of ventilation and air quality in mining operations.



In 1990, the General Assembly passed the 1990 Virginia Oil and Gas Act ("the "1990 Act").
The 1990 Act specifically defined CBM as "occluded natural gas produced from coalbeds and rock
sﬁata associated therewith." Va. Code § 45.1-361.1 (1990). This legislation creafed a structure by
which CBM could be captured instead of discharged.

By lease dated February 14, 1990, Harrison-Wyatt's predecessor (Landon R. Wyatt, Jr. and
“Wales R. Harrison, Jr., Trustees), as coal owner, entered into a CBM lease with OXY USA, Inc. for
producing and marketing "occluded methane and all associated natural gas and other hydrocarbons
normally produced or emitted from coal formation or seams and any related associated or adjacent
rock material," defined in the lease as "coalbed methane gas." (App. 57) The acreage contained in
this lease included Tracts 18, 19 and 56, among others. (App. 88) As there was a conflict between
the plaintiff surface owners and the defendant regarding ownership of the CBM, the royalties on the
CBM produced from these tracts have been escrowed.

The trial of this case involved extensive evidence on the characteristics, origin, history and
definitions of “coal” as well as the production techniques for coal and CBM, the relationship
between coal and CBM, and the history of ventilation of CBM in connection with the mining of
coal.

1. The definition of "coal" in the 19" century Included CBM.

The severance deeds at issue were executed in the 1880's. Accordingly, in order to establish
the meaning of these 19" century documents, the defendant introduced uncontested evidence of the
19™ century definitions of "poal," without objection, by expert testimony and pub%ications from the
19" century. The published definitions of "coal" from the time period describe coal as an
"amorphous substance of variable composition" which could therefore not be defined as a

crystallized or definite mineral could be. (App. 337-38)



These definitions noted that gases (now known as coalbed methane, but described as "marsh

gas" at the time) "are present in considerable quantity in coal..." (App. 338) The American

Encyclopedia from 1873° defined "coal" as

a term now commonly used to denote all kinds of mineral fuel....at
the present time, when wood and charcoal are fast giving place to the
mineral varieties of fuel, the term coal is applied to that class of this
fuel in general use....Under the term coal, we may therefore embrace
all classes of mineral fuel that will ignite and burn with flame or
incandescent heat.... The combinations of carbon, hydrogen, oxygen,
and nitrogen with earthy impurities, to which the term mineral fuel
may be properly applied, are infinite, ranging through all the grades
of coal, from the hard, dense anthracite to the asphaltic varieties, and
from the solidified petroleum to the gaseous naptha.

(App. 130, 338) The same American Encyclopedia confirms the understanding of the time that:

(App. 134)

-

All kinds of coal vary considerably both in mechanical structure and
chemical composition. ... The gradations of carbon, hydrogen, and
oxygen compounds, from almost the pure fixed carbon in anthracite,
through the more volatile bituminous varieties of coal, to the free
carbon and hydrogen of naptha, are infinite; and no formula can truly
express the relative proportions which limit these compounds to the
various classes of coals, or as mineral fuel.

The Encyclopedia Britannica of 1877 confirms the same understanding of coal:

Coal is an amorphous substance of variable composition and
therefore cannot be as strictly defined as a crystallized or definite
mineral can... .Coal is perfectly amorphous... .Gases, consisting
principally of light carburetted hydrogen or marsh gas are often
present in considerable quantity in coal, in a dissolved or occluded
state, and the evolution of these upon exposure to the air,
especially when a sudden diminution of atmospheric pressure takes
place, constitutes one of the most formidable dangers that the coal
miner has to encounter.

‘v THE AMERICAN ENCYCLOPEDIA: A POPULAR DICTIONARY OF GENERAL KNOWLEDGE, 726
(Rlpley and Dana eds., 1873).
VI ENCYCLOPAEDIA BRITANNICA 45 (9th ed 1877).




(App. 92) The same work also describes in detail the proportionate content of this CBM (a/k/a
"marsh gas" or "fire damp") in various types of coal, listing it along with elements of carbonic
acid, oxygen and nitrogen. (App. 119) The extent to which this CBM was released from the coal
during the mining process was a considerable concern to coal miners. (Id.) Accordingly, 19"
century researchers tested coal to see the rate at which it could be expected to emit the CBM.
(Id.) This research, presented in the evidentiary record in this case, found that, of the entire
volume of the CBM in the coal, “only one-third could be expelled at the temperature of boiling
water, and the whole quantity, amounting to 650 cubic feet per ton, was only to be driven out by
a heat of 300 degrees Celsius.” (Id.) However, notwithstanding the tenaciousness of CBM, the
Encyclopedia further cautioned that “blowers™ can exist in these coal seams and
the gases evolved from the sudden outbursts or blowers in coal,
which are often given off at considerable tension, are the most
dangerous enemy that the [coal miner] has to contend with. They
consist almost entirely of marsh gas, with only a small quantity of
carbonic acid, usually under 1 per cent, and f_rom 1 to 4 per cent of
nitrogen.
(Id.) The same definitions and discussions are also repeated in the "Americanized" Encyclopedia
from 1892.° (App. 167-68)
The plaintiffs offered no evidence to contest or rebut this documentary evidence or the

testimony that accompanied it through Harrison-Wyatt’s expert, Dr. Thomas Novak®.

2. Even under modern definitions, "coal” is a heterogeneous substance with many
inherent constituents, including CBM.

"Coal" is cutrently defined as a "generic term or a generalized designation for a

heterogeneous fossil fuel that contains varying amounts of fixed carbon, volatile matter and various

3 11 AMERICANIZED ENCYCLOPAEDIA BRITANNICA 1642, 1647-8 (1892).
® Dr. Novak, who has a Ph.D. in Mining Engineering, is a Professor and the head of the Mining
and Minerals Engineering Department at Virginia Tech. (App. 334-35)



other constituents" such as water, ash, sulphur, and carbon dioxide. (App. 337, 339, 341) "Methane
is an”inherent constituent of the in situ [i.e., in place] coal, the same as moisture, ash, sulphur, etc."
(App. 253, 356-7) Methane is an extremely explosive gas. (App. 380) Accordingly, miners have
always had to contend with these dangers and find ways to safely ventilate the gas from mining
areas. (App. 231-32, 358, 362)

CBM is actually produced in the same natural process that results in coal (the coalification
process), and it stays there in thé coal. (App. 352) A coal seam consists of a tremendous number of
small grains of coal, each one of which contains a micropore structure filled with small voids.

(App. 347) To illustrate the incredible surface area of this sponge-like substance, anecdotal
reference was given at trial that each gram of coal has the surface area of tworor three football
fields; this entire surface area is adsorbed’ with methane. (App. 347) Each ton of coal in the
Pocahontas 3 seam (the one at issue in this case) contains 600 cubic feet of CBM per ton of coal.
(App. 345) Ninety-eight per cent (98%) of the CBM in a coal seam is actually adsorbed to the coal
itself. (App. 348)

3. The nature of CBM and the manner in which it is stored in coal and then produced
differs substantially from conventional natural gas.

Unlike conventional natural gas, which is created in one location and then migrates to
another geological trap, coal is both the source and the reservoir for CBM. (App. 352)
Conventional natural gas wells are drilled into a geological "trap" where the gas exists under
significant pressure. (App. 352) The natural pressure in the trap allows the conventional gas to be
produced without supplemental energy. (Id.) Other than drilling through the stone that creates this
trap, no other action is typically required in order to produce conventional natural gas. As to the

production of the CBM at issue here, testimony was presented from Claude Morgan, the Vice-

7" Adsorbed" means "physically attached" to the micropore walls in the coal matrix. (App. 348)




President of Operations of CNX Gas Company, a subsidiary of Consol Energy, the operator of this
field. (App.228-9) Mr. Morgan testified that, in contrast to conventional natural gas wells, in order
to produce the CBM, it is necessary to actually invade the coal seam itself to induce the flow of the
gas out of the coal. (App. 237) If you drill into the coal seam without any active mining and
without any fracturing of the coal, you are not able to produce the CBM in commercial quantities.
(App. 238, 353) "Frac" or fracture wells are created by pumping water and sand or nitrogen foam
and sand into the coal seam at high pressure in order to fracture the coal and open cracks within the
coal in order to release enough gas to produce. (App. 352-54) It is not uncommon to put as much
as 50,000 pounds of sand into one well in order to accomplish this objective. (App. 355)

Once the coal seam is fractured, it still will not produce gas into a well until water is pumped
out of the coal seam. Water (beginning with a large amount and becoming less) must be pumped
from the coal seam in order to release the pressure on the coal and cause the fractured coal to release
its CBM. (App.239) These frac wells are generally drilled in advance of mining. (Id.) Unlike
conventional gas production, CBM is produced almost at atmospheric pressure, so it requires
substantial compression. (App. 244) Since it is not “free” gas (floating around in the reservoir),
CBM must actually be sucked from the coal seam. (App. 374) Testimony at trial established that
these wells are not removing gas that has already been liberated from the coal seém. “It hasn’t been
liberated from the coal. You’re sucking it out of the coal.” (App. 374)

Within mine works, horizontal holes are often drilled into the coal seam to capture the
methane in advance of mining. These horizontal holes also penetrate into the coal seam and extract

the gas from the seam in much the same manner as FRAC wells. (App. 257)




Longwall mining® causes the mined-out area behind the miner to collapse, thereby causing
the n;ined coal seam as well as the overlaying strata of coal and related strata to subside and
fracture. This is a tremendously effective ‘frac’turing of the seam and those seams above it,
r§leasing a substantial amount of CBM. (App. 365) Without a well to capture or vent the CBM
from both the mined coal and the coal above it, the CBM would migrate down towards the area of
low pressure created by the mining activity. (App. 240) The CBM wells used to capture this gas
are referred to as "GOB" wells. GOB wells are connectédy to the active mining operation, and it is
essential that all of this CBM is evacuated from the mine area. (App.251) Any restriction on what
the GOB well is producing forces gas back into the active mining area. (Id.) The overriding
concern with the operation of GOB wells is the safety of miners. (Id.) -

The chemical content of CBM is different from conventional natural gas. CBM contains
96.6% methane, whereas conventional natural gas has a methane content of only 80-90%, and
usually contains higher hydrocarbons such as ethane, propane and butane. (App. 255-56, 356)

4. Historic treatment of CBM under legislation regarding natural gas in Virginia indicates

that CBM has never been considered to be part of the natural gas estate and gas
producers have been prevented from producing it.

Chapter 12 of the Virginia Mine Safety Law of 1966 provided for oil and gas operations in
general and in relation to coal operations. Virginia Code § 45.1-122 (1966) (Repealed by Acts

1982, c. 347) specified that, in the event that gas wells were drilled penetrating one or more coal

8 Longwall mining is a process that involves tunnels that are driven alongside a large block of
coal that may be anywhere from 600 feet to 1000 feet wide. These tunnels are driven along each
side of that block of coal, anywhere from 5,000 to 10,000 feet in length and then connected at the
ends. These access tunnels allow the movement of men and machines as well as ventilation. A
mining machine is then set up across the full width of the block of coal. A series of large
hydraulic supports called shields are put in place to support the roof above the active working
area. A large revolving drum shearer essentially chews the coal off of that face and puts it on to
a conveyor system. As the shearer moves forward, the large hydraulic shields move forward
behind it. The rock and strata above the shields are allowed to cave in as the shields move
forward. (App. 241-42)

10




beds, they should be drilled and cased in such a manner as to be sealed to the coal bed and areas
thirty feet below and twenty feet above the same. Similar provisions applied to wells passing
through areas where the coal had already been removed. Va. Code § 45.1-125 (Repealed by Acts
1982, c. 347). Accordingly, under these laws, commercial production of gas from coal seams was
simply not legally possible.

These Code provisions continued largely unchanged until 1982, when the Oil and Gas
chapter of Virginia Mine Safety Law of 1966 was repealed and replaced with the Virginia Oil and
Gas Act, which was still codified in the Mines and Mining section of the Code at Virginia Code §
45.1-286, et. seq. (1982) (Repealed by Acts 1990, c. 92). The 1982 Oil and Gas Act defined gas as
“all natural gas whether hydrocarbon or non-hydrocarbon or any combindtion or mixture thereof,
including hydrocarbons, hydrogen sulfide, helium, carbon dioxide, nitrogen, hydrogen, casing head
gas, and all other fluids not defined as oil in this section." Va. Code § 45.1-288(24) (1982)
(Repealed by Acts 1990, c. 92). The 1982 Oil and Gas Act contained provisions for wells drilled
through coal seams and mined-out seams, similar to those of the Virginia Mine Safety Law of 1966.
See Va. Code § 45.1-334 and 336 (1982) (Repealed by Acts 1990, c. 92). The 1982 Oil and Gas
Act effectively excluded CBM from gas regulation in that Virginia Code § 45.1-300(B)(1) (1982)
(Repealed by Acts 1990, c. 92) excluded

wells located in Buchanan, Dickenson, Lee, Russell, Scott, Tazewell
and Wise Counties and the City of Norton, within the area thereof
having outcropping strata of the Pennsylvanian age and drilled to
produce from depths shallower than the base of the Devonian shale,
with a total depth not more that 300' below the base of the Devonian
shale if the penetration below the base of the Devonian shale does
not result in production from strata deeper than the base...

The 1982 Virginia Oil and Gas Act was repealed in 1990 and replaced with the 1990

Virginia Oil and Gas Act ("the "1990 Act"). The 1990 Act specifically defined CBM as "occluded
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natural gas produced from coalbeds and rock strata associated therewith." Va. Code §45.1-
361.1 (1990). The definition of "gas" or "natural gas" was defined separately in the same manner as
in the 1982 Act. Va. Code § 45.1-361 .1-(1990). The General Assembly found it necessary to enact
.an entirely new statute to deal with CBM and CBM wells largely because of the physical
connection between coal and CBM, as well as the distinctions in production process and coal mine
safety.

5. The coal mining operations at the Oakwood Field are closely tied to CBM and safety
concerns.

The CBM field at issue is referred to as the Oakwood Field. (App.230) The CBM from
this area was previously removed and vented by fans and wells prior to t’}’ze passage of the 1990 Act.
(App. 233-34) Although CBM vented out of the coal seams in connection with the mining in the
Cakwood Field was high quality, the coal operators did not have an infrastructure for removing this
CBM and selling it commercially. (App. 234) Moreover, until the passage of the 1990 Act, these
coal operators were not willing to take the risk of being considered trespassers in removing the
CBM for commercial production. (App. 235) The 1990 Act resolved this trespass concern and
allowed the escrow of royalties on tracts where there were conflicting claims of ownership (i.e.,
where the owner did not hold the entire undivided fee estates of surface, coal, mineral and gas).
dd)

Accordingly, these coal operators (through related companies) built the necessary
infrastructure to produce the CBM and began commercial CBM operations at Oakwood Field in
1992. (App. 231, 245) The production of CBM from this field is closely associated with coal
mining operations and plans. (App. 247-48) Among the primary safety concerns of producing
CBM in connection with mining of coal are the safety of the coal mines and the ability to mine the

coal after the removal of the gas. (App. 250) With the dual concerns of producing CBM and
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mining coal, the operator has to maintain continuous communication with the conditions
underground that impact the miner's safety. (App. 252-53) Decisions that might be good for the
producﬁon of CBM might have disastrous effeéts on the miners. (App. 252) The CBM operator
(that is owned by the coal producer in this field) has control over the methods of production as there

are or will be mining operations in the areas from which CBM is produced. (App. 237, 250-52)

ARGUMENTS AND AUTHORITIES

L WHETHER THE TRIAL COURT ERRED IN FINDING THAT, UNDER
VIRGINIA LAW, THE GRANT OF COAL RIGHTS DOES NOT INCLUDE
CBM.

A. Summary of argument.

This case presents a question of interpretation of language used in deeds executed over
100 years ago whereby plaintiffs granted "the coal" to Harrison-Wyatt. The trial court
erroneously found that the term "coal" in the deeds was not ambiguous, and concluded that the
plaintiffs owned the CBM "which has been separated from the coal." (App. 40-41). The trial
court's ruling is erroneous in that it failed to apply the commonly understood and plain meaning
of the term "coal" from the time that each instrument was drafted so as to give effect to the intent
of the parties. Alternatively, the trial court failed to acknowledge the ambiguity in the term
"coal" as used in the deeds, and failed to construe the deeds against the plaintiffs as required by
well-recognized rules of construction.

Moreover, the trial court purported to discern the intent of the parties to the severance
deeds by looking to factual findings and definitions not presented as evidence in this case. In

looking at the intent of the parties, the trial court refused to consider the historic production

techniques for coal and CBM, rejecting this as the “production” analysis as if it was irrelevant to
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the determination of the intent of the parties. (App. 34-35) Here, however, the facts conclusively
estéblished that CBM (a finite resource unlike ground water that continues to migrate and flow
through a tract of land from other sources) was known in the 19" century to be a part of coal and
to be partially released, partially harvested, and forever dissipated as part of the coal mining
process. For example, the Encyclopaedia Britannica of 1877, offered into evidence by Harrison-
Wyatt, made it plain that some gas (in dangerous qugntities) was released from coal during
mining, but as much as two-thirds could not be expelled unless the coal was heated to 300
degrees Celsius. (App. 119) The coal mining techniques and these historic writings establish the
19" century understanding that the CBM would have either been released during mining of the
coal or it would have been contained in the coal even after it was mined and sold. Accordingly,

a consideration of this historical “production” information was relevant as to what the parties to
these deeds would have understood to be included in the conveyance of coal.

Although the trial court may have stated that it was attempting to effectuate or discern the
intent of the original parties to these severance deeds, it could not have done so without looking
at these historic mining techniques and understandings about the nature of this gas that was
contained within the coal. Rather, it seems much more likely that, by focusing on the very recent
developments that have made harvesting of CBM possible, and by ignoring this very substantial
body of historic evidence, the court was actually trying to effectuate the current owners’ desires
rather than the original grantors’ intent.

However, even setting aside the wealth of historic evidence that the frial court
disregarded, the ultimate paradox of the trial court’s ruling -- that the plaintiffé intended to retain
something that they (even now) have no right to enjoy unless and until the defendant decides to

produce or fracture its coal estate — underscores the error in the trial court’s analysis. Indeed, it
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is the close association of coal and CBM that compelled the trial court’s bifurcation of ownership
and production rights; and, it is this same close association between coal and CBM that supports
the coal owner’s assertion of ownership and of ambiguity in the meaning of the deeds.

B. The issue here is not as simple as plaintiffs claimed below, as evidenced
by the facts of the case and the trial court’s strained ruling.

The plaintiffs’ primary (and only) argument at trial and the one that was accepted by the
trial court is that, since “gas is gas” and “coal is coal,” the sale of all the coal in and under real
property did not include the gas (CBM) that was contained within that coal. The plaintiffs’
almost indignant assertion of ipso facto ownership is best viewed from this simplistic vantage

2]

point. It depends entirely on an analysis that looks only at the characterization of CBM as “gas’
once it is released from the coal (ah issue that is not disputed by the coal owner). Moreover, it
depends on an analysis of the deeds that admits no ambiguity. By contrast, the coal owner here
asserts that the issue of whether the grant of “coal” included CBM in these 19" century
severance deeds is not resolved solely by the characterization of the post-release CBM as “gas”
and, at the very least, it is _profoundly ambiguous.

The undisputed facts that support such a conclusion include: (1) CBM is formed and
stored on an intramolecular level within the coal where it is tightly compressed within the coal
and cannot be removed without the fracturing or mining of the coal; (2) the purpose of the coal
severance deeds was to allow the coal owner to mine the coal on these properties; (3) the coal
cannot be mined without releasing large quantities of CBM, something that, until 1990,
necessarily required the ventilation of the CBM into the atmosphere; (4) the definitions and
reference documents relating to coal at the time of the deeds note that coal contained gas, that the

release of this gas was the primary danger faced by coal miners, that coal retained considerable

quantities of CBM even once it was mined, and defined coal very broadly to include gas; (5)
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even today, CBM cannot be commercially produced without mining or fracturing the coal,
sor;lethmg that, even under the trial court’s ruling, the plaintiffs have no power to do; (6) the
General Assembly found it necessary to adopt entirely new legislation that separately defined
'CBM in order to allow for the production of CBM; (7) the plaintiffs and their predecessors have
never asserted any ownership rights or complaints that would indicate a claimed reservation of
the CBM in the coal even during prolonged periods of coal mining when the CBM was vented to
the atmosphere by the coal miners; (8) the mineral rights cases in Virginia have not looked only
to the characterization of a substance to determine ownership rights but have, instead, looked to
whether the claimed mineral rights of one owner are so closely associated with those of another
mineral owner as to defeat the claimed rights; and (9) the production of CBM is closely
associated with coal mining and safety concerns presented by the mining activities.

If, as the plaintiffs assert, their unambiguous claim of ownership to the CBM flows so
naturally from the maxim of “gas is gas,” we respectfully submit that: (1) the General Assembly
would not have purposefully avoided this issue; (2) every state where CBM production occurs
would not have had to deal with this issue legislatively or judicially; (3) those courts that have
addressed this ownership issue would not have reached such different holdings for such different
reasons; (4) the Circuit court in McDowell County, West Virginia (two counties over from
Buchanan County, Virginia) would not have reached the opposite conclusion at the precise time
that the trial court in this case was reaching its conclusion; (5) the Supreme Court of West
Virginia would not be presently considering this issue; and (6) the trial court here would not have

been compelled to make a determination of ownership based on characterization of the mineral

as a gas and a determination of that owner’s production rights based upon the location of the

mineral (i.e., only once it is released from the coal seam). The scientific fact that some CBM
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remains in the coal even after it is mined and sold by the coal owner further exposes the
inappropriate simplicity of this “gas is gas™ analysis of this complicated issue.

‘The primary error here is that the trial court attempted to solve this complex question by
conditioning the answer on a formula that is too simple from a historic, scientific and linguistic
standpoint and is erroneous from the standpoint of Virginia law. It began with the wrong
premise -- that "the only finding that would allow the Court to rule in favor of the coal owners is
that the CBM is a constituent of the coal itself." (App. 36) The Court then reached outside of the
record in this case to find definitions of coal that would support its conclusion that the 19™ century
understanding of “coal” did not include CBM as an actual “constituent” element of the coal. As
noted below, the trial court was wrong in each respect. Virginia law doeshot require a finding that
CBM is a constituent element of coal in order to support a finding that the grant of coal included
CBM. The evidence as to the 19" century definitions of coal should have been limited to those
presented in this case. Given all of the evidence, the trial court should have at least acknowledged
the ambiguity present here. And, the deeds should have consequently been construed in favor of the
coal owner.

C. The standard of review permits this Court to review de novo the trial
court’s finding that the deeds were not ambiguous.

On appeal, this Court is not bound by the trial court's interpretation of the deeds, and has

"an equal opportunity to consider the words of the contract within the four corners of the

instrument itself." Eure v. Norfolk Shipbuilding & Drydock Corp., 263 Va. 624, 631, 561
S.E.2d 663, 667 (2002). "The question whether the language of a contract is ambiguous is a

question of law which [this Court] review[s] de novo." Id. (citing Langman v. Alumni Ass'n of

the Univ. of Va., 247 Va. 491, 498, 442 S.E.2d 669, 674 (1994)); see aiso Colony Council Bd. of

Dirs. v. Hightower Enterprises, 228 Va. 197, 200, 319 S.E.2d 772, 774 (1984) (reversing the trial
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court and finding as a matter of law that the term "unsold" as used in an owners association's
bylaws was ambiguous).
Well-established principles guide this Court's analysis of the issue presented. The
_ fundamental rule of construction in Virginia is that the purpose or intent of a written instrument
is'to be determined from the laﬁguage used in the light of the circumstances under which it was

written. Traylor v. Holloway, 206 Va. 257, 260, 142 S.E.2d 521, 523 (1965). The intent of the

parties to a deed is paramount and must be determined by construing the instrument as of the
date and under the circumstances of its execution, although, in case of ambiguity, it is to be

construed against the grantor. Ellis v. Commissioner, 206 Va. 194,202, 142 S.E.2d 531, 536

-

(1965).

"When an agreement is plain and unambiguous on its face, the Court will not look for
meaning beyond the instrument itself. However, when a contract is ambiguous, the Court will
look to parol evidence in order to determine the intent of the parties." Eure, 263 Va. at 632, 561
S.E.2d at 667-668 (internal citations omitted). To determine if an ambiguity exists, the Court
examines the contract within the four corners of the document. Id. at 632, 561 S.E.2d at 668. If
the pertinent language in the agreement can be interpreted or understood in more than one way, .

then the agreement is ambiguous. Id.; Renner Plumbing, Heating & Air Conditioning, Inc. v.

Renner, 225 Va. 508, 515, 303 S.E.2d 894, 898 (1983) (citing Berry v. Klinger, 225 Va. 201,
207, 300 S.E.2d 792, 796 (1983)).

D. The trial court erred in applying a litmus “constituent part” test in
determining whether the CBM was conveyed with the coal under these
severance deeds, disregarding Virginia law and instead holding that,
“the only finding that would allow the Court to rule in favor of the coal
owners is that CBM is a constituent of the coal itself.”
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This case turns on the intent of the parties to the 19™ century severance deeds. The real
issue in this case is whether the grantors under these severance deeds intended to reserve the CBM
when they conveyed the coal. However, the trial court here stated both in its opinion and in its final
order that “the only finding that would allow the Court to rule in favor of the coal owners is
that CBM is a constituent of the coal itself.” (App. 36, 40) In other words, the trial court
narrowed the entire ownership issue of this two-day trial to one question: “is CBM a constituent of
coal.” As a practical matter, however, the scientific evidence established that CBM is a constituent
of coal while it is in the coal seam. (App. 356-57) (“methane is an inherent constituent of the in situ
coal the same as moisture, ash, sulfur, etc.”); and (App. 253) (“It is an inherent part of the coal
seam until such time as it is released.”) Therefore, for practical purposgs, the trial court actually
further limited and simplified the inquiry down to “whether CBM is a constituent of coal once it

is released from the coal?” This is, in fact, the only question so limited and simple to embrace

the “gas is gas” maxim. Consequently, the trial court could not reach the correct legal
conclusion because the dispositive issue was never properly framed. In this manner, the inquiry
of the trial court disregards the facts of this case and the applicable legal analysis.

Under clear Virginia precedent, the trial court could have found that the CBM was conveyed
with the coal (i.e., not reserved) without a finding that “CBM is a constituent of coal itself.” Indeed,
proper terminology is only a part of the proper inquiry. For example, this Court has already found

that oil and gas are "minerals" even though they are not hard, crystallized or metallic substances.

Warren v. Clinchfield Coal Corp., 166 Va. 524, 527-528, 186 S.E. 20, 21-22 (1936).” Therefore,

° This Court cited a variety of sources: the American and English Encyclopedia of Law (2d Ed.),
vol. 20, p. 683 (“By the term ‘minerals’ are meant all the substances in the earth’s crust which
are sought for and removed by man for the substance itself. It is not limited to metallic
substances, . . . and even petroleum and natural gas have been held to be minerals.”); In Corpus
Juris, vol. 40, p. 738 (“Unless it appears that the term was used in a more restricted sense, the
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this Court has already rejected the plaintiffs' primary argument that "gas" should not be confused
with rock-like substances.
Moreover, precedent from this Court confirms that inquiries into mineral rights require more

_analysis than simply the “constituent part” test adopted by the trial court here. In Buery v. Shelton,

151 Va. 28, 37-38, 144 S.E. 629, 631-632 (1928), this Court held that a reservation of "minerals" by
the grantor did not include limestone even though limestone is a mineral, where the limestone was
substantially connected with the surface. The Court stated "...there is no practical guiding rule for
use in all cases, but that what the term [mineral] includes differs as the facts of each case differ,
and what courts attempt to do is to ascertain what the parties intended..." Id. at 37, 144 S.E. at
632. However, in construing mineral deeds, the deed should not be interpreted as to allow the
grantor "to take back or destroy the thing that is granted." Id. at 42, 144 S.E. at 633.

In Shores v. Shaffer, 206 Va. 775, 778-779, 146 S.E.2d 190, 193 (1966), this Court similarly

held that a grant of minerals did not include quartzite sand even though the sand is "geologically and
technically a mineral" because the sand is "an integral part of the surface." Yet, even though the
quartzite was a mineral and could be separated from the surface just like most CBM can ultimately
be separated from coal, this Court held that the quartzite did not pass to the mineral purchaser. So
too, even though limestone could be separated from the surface in the Buery case, this Court
reached the same conclusion as to a reservation of minerals.

Underlying these and similar cases is the basic Virginia mineral law concept that, once
severed, mineral estates convey land, just as if the tracts were horizontal rather than vertical. Lee v.

Bumgardner, 86 Va. 315, 318, 10 S.E. 3, 4 (1889). If the grantor reserved a mineral interest, it

reserved "land." Consequently, the grantor and the purchaser/grantee become vertical neighbors

term ‘mineral’ ordinarily embraces oil or petroleum, and natural gas; and has also been held to
embrace water”).
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much like condominium owners. They are not unlike lot owners in a subdivision with the grantor
being the subdivider. Just like traditional undivided fee simple property owners must respect their
neighbor’s rights, so too must the vertical property owners respect their neighbor’s rights. Thus,
this Court has tended to look to whether the claimed reservation or grant is so closely associated
with the “neighbor’s” interest that to recognize the claimed right would require intrusion or
destruction of the other neighbor’s “land.” Unless it is clear that such was the intent, the claim
should not be recognized.

Thus, it is clear that the “constituent part” test adopted by the trial court here has been
specifically rejected as a litmus test to mineral rights in Buery, 151 Va. at 37-38, 144 S.E. at 631-
632 (where limestone was a constituent part of the reserved minerals, butnot effectively reserved
because of substantial connection with surface); and in Shores, 206 Va. at 778-779, 146 S.E.2d at
193 (where quartzite was a constituent part of the term mineral, but was not granted with other
minerals because of integral connection with the surface).

E. The triél court incorrectly framed the issue in this case; the proper
question under Virginia law is whether the coal estate and the
supposedly reserved CBM estate are so integrally connected that, in
order to retain a right to own and benefit from the reserved CBM, the
grantor would have had to specifically reserve such right.

If the proper question were framed under the facts of this case and the law of Virginia, the
uncontested facts require a finding that the CBM passed with the coal‘ estate under these severance
deeds. At the most basic level, these uncontested facts establish that 98% of the CBM is physically
adsorbed to the coal seam. (App. 348) In other words, it is contained within the conveyed coal
seam. It is, thus, integrally connected with the coal. Since the CBM is contained within the coal, it

would have been physically impossible for the grantor to reserve and enjoy this land (the CBM) that

the plaintiffs claim their predecessors reserved, without specifically reserving the right to re-enter
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the estate of the coal owner. Moreover, a varying amount of the CBM remains in the coal even after
itis ;m'ned. (App. 119) Since some of the CBM invariably remains in the coal once it is mined,
it would have been impossible for the grantor to beneficially retain all of the CBM unless he
somehow wanted to surcharge a royalty for the btu content of this gas that remained in the coal.
Also uncontested is the fact that the historic coal mining techniques caused a substantial release of
CBM as part of the mining (a fact of common knowledge in mining country). (App. 119, 180, 231,
404-5) On a modern level, it is also uncontested that production techniques for CBM make it
impossible to commercially produce CBM without entering into the coal and actually fracturing or
mining it. (App. 237)

These facts, all of which are uncontested in the record, establish that it is unlikely that the

parties to these deeds intended that the grantor reserve this resource that was: (1) contained within

the granted coal, (2) that could not be accessed without trespassing on the granted coal estate, (3)
that would necessarily be dissipated as part of the coal mining processes known at the time of the
conveyance, and (4) that could only be produced through the fracturing or mining of the coal,
something over which the coal owner has complete control. Thus, the trial court erred in failing to
properly apply Virginia mineral law and in failing to find that CBM is an "integral part" of the coal
and that it is "substantially connected" with the coal such that the grant of coal included the CBM.
F. The lengths to which the trial court went to avoid the problems caused
by its ruling underscore the existence of an “integral connection”
between the coal and CBM that should have resulted in a ruling in favor
of the coal owner.
The fact that the trial court erred in this regard is apparent from the fact that it felt compelled
to hold that "the surface owner's right to the CBM only extends to that which has separated from the

coal." (App. 37-38, 41) Essentially, the trial court's finding means that the CBM owner has no

rights to enter the coal seam and to produce the gas that the trial court says that it owns. Rather, the
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CBM owner must wait for the coal owner to decide to produce its coal or to ventilate the coal in
connection with coal mining. The fact that this type of restriction was necessary to support the trial
court's decision is clear evidence of the degree to which the CBM is an integral part of the coal. Itis
also evidence that the conveyance of the coal included the CBM that is attached to the coal in its
natural state, not merely the solid bituminous core of the coal.

The trial court also strained to get around the argument that, if the coal owner did not
own the CBM, and the coal owner has been venting this CBM for years (without objection from
the grantor), then the act of mining the coal and releasing the CBM would have been a trespass

or waste of the CBM owner’s estate. The very nature of this problem supports the “integral

connection” analysis set forth in Shores and Beury. However, the trial eourt dismissed this issue
by making two holdings without reference to any precedent in support thereof. First, the trial
court held that “[v]enting the CBM was and is an incident to mining coal, as is controlling water
flow in the mines.” (App. 36) The fact is, however, that there is a substantial difference between
water (a renewable resource) and CBM. Once released, CBM is gone forever and it does not
replenish. So this comparison to water removal does not seem to apply. Second, the trial court
held that, to the extent that the consent of the grantor/CBM owner was required, it was “implied
by the common law right of the coal owner to impede upon the CBM estate as a necessity to
mining of the coal.” (App. 38) Again, this reference to the common law right was without
citation to any authority; and, more importantly, there is no such authority in Virginia.

It is clear that the trial court had to strain to get around all of the facts that so plainly

establish the close and integral connection between coal and CBM. However, the court never

addressed the analysis set forth in Shores and Beury, nor did it explain why it rejected that

analysis. This line of cases was plainly pointed out to the trial court by the coal owner in its trial

23



brief and in argument during trial. Yet the court appears to have simply disregarded this

authority.

G. Without reference to the “integral connection” analysis under Virginia
law, the plain meaning of "coal" in the late 19™ century establishes the
common understanding that "coal" included CBM, which was the
largest danger facing coal miners.

The only evidence presented at trial established that the term “coal” in the late 19™

century:

(1) was “commonly used to denote g/l kinds of mineral fuel” (App. 130);
(2) embraced “all classes of mineral fuel that will ignite and burn with flame or

incandescent heat...” (App. 130);

(3) ranged “through all the grades of coal, from the hard, dense anthracite to the

asphaltic varieties” (App. 130);

(4) varied “considerably both in mechanical structure and chemical composition...”
(App. 134);

(5) was known to have “infinite” “gradations of carbon, hydrogen, and oxygen
compounds, from almost the pure fixed carbon in anthracite, through the more
volatile bituminous varieties of coal, to the free carbon and hydrogen of naptha”
(App. 134);

(6) was describable by no formula that could “truly express the relative proportions
which limit these compounds to the various classes of coals, or as mineral fuel”
(App. 134);

(7) was a substance of such variable composition that it could not be strictly

defined as a “crystallized or definite mineral” could be (App. 92);
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(8) was “perfectly amorphous...” (App. 92); and

(9) contained gases, “consisting principally of light carburetted hydrogen or
marsh gas... often present in considerable quantity in coal, in a dissolved or
occluded state” (App. 92)

Indeed, this evidence from the time period at issue even described in detail the
proportionate content of this CBM (a/k/a "marsh gas" or "fire damp") in various types of coal,
listing it along with elements of carbonic acid, oxygen and nitrogen. (App. 119)

H. The trial court erred by disregarding the evidence in this case as to the
meaning of '"coal" in the late 19"™ century, and going outside the record

to adopt findings and evidence not presented in this case and not
relevant to this dispute.

Even having erroneously fashioned the “constituent part” litmus test as a predicate to
ruling in favor of the defendant coal owner, the trial court still had to reach the conclusion that
CBM was not a considered to be a “constituent part” of coal at the time of these deeds. As there
was no evidence presented in the record in this case to support such a conclusion, the trial court
disregarded the uncontested evidence in this case and 'went outside the factual record here to

draw factual findings made by the United States Supreme Court in a completely different and

non-binding case involving land grants. AMOCO Prod. Co. v. Southern Ute Indian Tribe, 526

U.S. 865 (1999). However, the court should have accepted the uncontested evidence in this
case’s record for what it said and for what is was expertly explained to mean.

As a general rule, it is inappropriate and unfair for a trial court to go outside the factual
record of the case at issue because ﬁ denies the parties the opportunity to review and rebut the
evidence considered. This is particularly true where, as here, the trial court made no indication
that it was doing so during the trial or at any point thereafter until it rendered its opinion. See

Darnell v. Barker, 179 Va. 86, 93, 18 S.E. 2d 271, 275 (1942) (Under Virginia law, “the
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individual and extrajudicial knowledge on the part of a judge will not dispense with proof of
facts not judicially cognizable, and cannot be resorted to for the purpose of supplementing the

record.”) This same principle was repeated in State Farm Mutual Auto. Ins. Co. v. Powell, 227

Va. 492, 497-8, 318 S.E.2d 393, 395 (1984), where this Court found that the trial court erred by
taking judicial notice of the common rural practice of equipping pickup trucks with gun racks.
The Court noted that “[b]ecause the ‘additional’ facts surfaced for the first time when the court
announced it decision, [the defendant] had no dpportunity to be heard either to dispute the

“facts” or to object to the court’s action.” Id. at 497, 318 S.E.2d at 395. Moreover, this was not

a matter on which the trial judge could properly take judicial notice. Id.; see also Whitfield v.

Whittaker Mem. Hosp., 210 Va. 176, 181, 169 S.E.2d 563, 567 (1969)(finding that trial court

could not take judicial notice that hospital was a charitable organization). So too, a trial court
cannot borrow from the record of another judicial proceeding in lieu of actual evidence. See

Bernau v. Nealon, 219 Va. 1039, 1041-2, 254 S.E.2d 82, 84 (1979) (where this Court held that

even when the trial judge was the same judge in the former adjudication, res judicata could not
be established without a complete record in the current case).

Here, in order to appreciate the extent of the trial court’s error, we must first get past the
judicial fiction that there was no ambiguity in the severance deeds on this issue. If that were
actually the case, it is highly unlikely that the trial court would have received evidence as to the
historic understandings regarding coal and CBM. Moreover, it is highly unlikely that the trial
court would have sought additional historic reference materials outside the record had there been
no ambiguity involved in these terms. In fact, a weighing of the preponderanée of the evidence

is indicated by the trial court’s reference that “most” dictionaries of the day support its finding
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that the 19™ century understanding of CBM was that it was contained within coal but that it was
a distinct substance. (App. 36)

The ambiguity as to the historic meaning and understanding on these terms was profound,
and the trial court acted as a fact finder resolving the ambiguity without actually acknowledging
that it existed. Unfortunately, in resolving this factual issue, the trial court’s Opinion makes it
clear that the court plucked definitions and factual findings as to the 19" century meaning and
common understanding of “coal” and its relationship with CBM from the AMOCO case
concerning an issue and a time period completely unrelated to the evidence in this case. (App.
34, 36) In its Opinion, the trial court quoted extensively from these factual findings m AMOCOQ,
noting that the United States Supreme Court was “persuaded that the common conception of
coal” at that time in history “was the solid rock substance that was the country’s primary energy
resource.” (Id.) Moreover, the trial court here adopted additional factual findings from the
AMOCQO case that, “[ijn contrast, dictionaries of the day defined CBM...as a distinct
substance, a gas contained in or given off by coal, but not the coal itself,” citing 3 Century
Dictionary and Cyclopedia 2229 (1906). The litigants in this case know nothing of this
reference as it was not preseﬁted in the evidentiary record here.

In the record in this case, there were no 19" century or even early 20" century definitions
of CBM offered or accepted as evidence. Rather, there were broad definitions of “coal” and
treatises on coal that included descriptions of the now-called CBM as part of the coal, two-thirds
of which could not be removed unless the coal was heated to 300 degrees Celsius. (App. 119)
Further, the AMOCO findings are from a time period twenty years later than tnhe deeds in this
case and the actual definitions may or may not be accurately reflected by the Court’s holding in

AMOCO. However, this borrowed AMOCO conclusion as to how the “dictionaries of the day”
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defined CBM became the fulcrum for the trial court’s opinion and ruling in this case that, since
CBM was not a “constituent of coal,” the trial courf could not rule in favor of the coal owner.

Having referenced the factual findings of the Supreme Court in AMOCO, (App. 34), the
trjal court then makes it clear that it actually adopted the same factual conclusion in this case
later in the Opinion, holding that, “{a}s the Supreme Court in Amoco noted, ‘most dictionaries of
the day defined coal as the solid fuel resource and CBM as a distinct substance that escaped from
coal during mining, rather than as part of the coal itself.”” (App. 36) The uncontested fact
remains that none of the “dictionaries from the day” that were presented as evidence in this
case'® in any way support this conclusion; and since these other “dictionaries of the day” are not
included in the trial record that has been supplied from the trial court, it ishighly unlikely that
the trial court actually reviewed any such dictionaries from other sources. Rather, it seems clear
that, just like the litigants in this case, the trial court had no opportunity to actually examine these
important evidentiary documents.

I The decision in AMOCO is not controlling, concerns different issues,
and does not apply Virginia law.

In AMOCQ, there was a dispute arising from the meaning of "coal" reserved by the
government in land patents granted under the Coal Lands Act of 1909 and 1910. It is a case of
legislative interpretation, not deed construction. The Supreme Court sought to discern Congress'
intent as to whether it reserved CBM when it reserved coal.

The majority in AMOCO focused primarily on the erratic history of land grants in the
United States. 526 U.S. at 867-871. The legislation at issue there had its genesis in a coal famine

that occurred in the West at the turn of the 20™ Century as well as widespread fraud in the

10 For example, defining the 19™ century reference to “coal” as a word “commonly used to denote
all kinds of mineral fuel” (App. 130); and embracing “all classes of mineral fuel that will ignite and
burn with flame or incandescent heat...” (I1d.)
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administration of federal coal lands. Id. at 868. In 1906, President Theodore Roosevelt responded
to the "crisis” by withdrawing 64 million acres of public land thought to contain coal, thereby
outraging homesteaders. Id. at 869. As a result, Congress considered proposed bills, many of
which had broad reservations of mineral including oil and natural gas, to re-grant the lands at issue.
1d. Ultimately, however, Congress rejected those bills and passed the Coal Lands Act of 1909,
which authorized the Federal Government, for the first time, to re-grant the lands at issue with a
narrow reservation of only coal. Id. at 870. Some of these lands had previously been ceded to the
United States by the Ute Indian Tribe in 1880 in connection with a swap for resefvation land. These
were returned, in trust, to the Utes in 1938, giving them equitable title to the coal reserved by the
United States. Id. As successors in interest to the United States, the UteS argued that the reservation
of coal in these Coal Land Acts also reserved CBM.

The speciﬁé issue was whether: (1) having taken land from the Ute Indians, (2) then having
given it away to settlers, (3) then having taken it back from the settlers, (4) then acting to give it
away again (but with a reservation of coal), did Congress intend to reserve CBM under these Acts
when it reserved coal? The Court examined the events leading up to the Congressional Acts,
considered the coal crisis which Congress was attempting to address, and found that Congress "was
dealing with a practical subject in a practical way." Id. at 873. With this historic backdrop, the
Court held that Congress "intended to reserve only the solid rock fuel that was mined, shipped
throughout the country, and then burned to power the Nation's railroads, ships, and factories." (i.e.,
the thing that was the subject of the "crisis"). Id. at 875. In this rather brief analysis, the Court

concluded that "the most natural interpretation of 'coal' as used in the 1909 and 1910 Acts does not

encompass CBM gas." ]Id. at 880 (emphasis added).
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The Supreme Court in AMOCO was not concerned with many of the issues of property law
thatu would bind civilians. Nor did the Supreme Court consider Virginia law in reaching its
determination of congressional intent. Moreover, the Supreme Court did not consider the
definitions and encyclopedias relating to 19™ century coal that were introduced into evidence in this
case. Indeed, this was probably appropriate as the AMOCO case involved a different time period
and a congressional record. Accordingly, the holdings in AMOCO are not applicable here; and, in
any event, it was fundamentally unfair and erroneous for the trial court to extend its deference to the
AMOCO holding to the point of adopting its factual findings.

J. Even if the 19" century understanding of the term "coal” does not
establish that a grant of the coal necessarily included CBM, these
definitions and the “integral connection” between coal and CBM were
sufficient to establish a profound ambiguity in the severance deeds,
which should be construed against the grantor plaintiffs.

The trial court specifically held that the deeds at issue were not ambiguous. (App. 40).
Given the definitions that were presented by the coal owner from the 19" century and the facts
related to the “integral connection” between coal and CBM both then and now, at the very least,
the term "coal" can be interpreted in more than one way when viewed in the context of the issue
presented here. It can quite reasonably be interpreted as the coal owner proposes, as intending to
contain and/or convey CBM within the word “coal.” And the plaintiff argues vehemently that it
means just the opposite. While the mere existence of this dispute does not establish an
ambiguity, the other surrounding facts and the latent nature of the dispute certainly do.

Even if this Court assumes that the trial court was correct that the 191 century "coal”
definitions do not conclusively establish that CBM was considered to be a part of the coal, under no

circumstances can it be denied that these definitions establish a common historic understanding that

CBM was contained within the coal and that the mining of the coal caused the partial release of the



CBM and consequent explosion hazards for miners. An understanding that CBM was contained
within the coal seam and the mined coal necessarily means that the parties would have understood
that the surface owners could not have used the allegedly retained CBM without tréspassing on the
coal owner's property. Again, at the very least, these facts highlight an ambiguity as to whether the
CBM was intended to be conveyed with the coal.

In much less extreme mineral cases, the Supreme Court of Virginia has had little difficuity

in recognizing ambiguity. Buery v. Shelton, 151 Va. 28, 37-38, 144 S.E. 629, 631-632 (1928). In

Buery, this Court dealt with the ambiguity in the term "mineral," ruling that:

what the term includes differs as the facts of each case differ, and
what the courts attempt to do is to ascertain what the parties
intended, determining this from the language employed in'the
instrument, if that may be done with certainty, and if doubtful, then
to call to their aid the facts and circumstances surrounding the
transaction, so the court may view the situation of the parties when
the instrument was executed.

So too, this Court has recognized ambiguities in-many other contexts. E.g., Prospect Dev.

Co. v. Bershader, 258 Va. 75, 84, 515 S.E.2d 291, 296 (1999) (term “premium lot” in a real estate

contract was ambiguous); American Reliance Ins. Co. V.’Mitchell, 238 Va. 543, 549,385 S.E.2d

583, 586-587 (1989) (meaning of the terms “employee” and “loaned” in an insurance contract was

ambiguous); Colony Council Bd. of Dirs. v. Hightower Enterprises, 228 Va. 197, 200, 319 S.E.2d

772, 774 (1984) (uncertainty as to the meaning of the word “unsold” created an ambiguity that

should have been construed against the drafter); Dart Drug Corp. v. Nicholakos, 221 Va. 989, 993,

277 S.E.2d 155, 157 (1981) (lease language as to “additions™ or extensions” was ambiguous).
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If viewed fairly, there is no doubt that an ambiguity is presented in the deeds at issue here.
Accordingly, Virginia law requires that the ambiguity must be construed against the grantors --
the plaintiffs here. Buery, 151 Va. at 41, 144 S.E. at 633.

K. The trial court erred in following precedent from other jurisdictions
rather than the basic deed construction law of Virginia (that would have
required at least a finding of ambiguity and construction in favor of the

A grantee) and the mineral law of Virginia (that required an analysis of
whether the CBM was substantially connected or an integral part of the
coal). '

Rather than follow the law of Virginia, the trial court essentially copied a 1999 United
States Supreme Court case that is not binding authority on the issue presented here. AMOCO

Prod, Co. v. Southern Ute Indian Tribe, 526 U.S. 865 (1999). The trial court accepted this authority

as persuasive, if not binding. The AMOCO case, however, cannot negate Virginia authority about
the construction of mineral deeds. It is not controlling authority in this case; and, as noted above, it
is quite distinguishable.

In addition to the AMOCO case, the CBM ownership issue has been considered by the
highest courts in several states that now have CBM production along with coal production. Those

states have reached different rulings. The first such case was United States Steel Corp. v. Hoge, 468

A.2d 1380 (Pa. 1983). In Hoge, the Pennsylvania Supreme Court reviewed a 1920 severance
deed that granted all the “coal” and reserved “the right to drill and operate through said coal for
oil and gas without being liable for any damages.” 468 A.2d at 1382. The court noted that
‘;coalbed gas is always qpresent in coal seams; its molecules are absorbed in micropores of coal,
and even the smallest pafticle of coal always contains, and when exposed emits_, some coalbed

gas." Id. The Pennsylvania high court concluded that “such gas as is present in the coal, must
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necessarily belong to the owner of the coal, so long as it remains within his property and subject
to his exclusive dominion and control.” Id. at 1383.

Alabéma first addressed this issue in the case of Rayburn v. USX Corp., 1987 U.S. Dist.

LEXIS 6920 (N.D. Ala. July 28, 1987), affd without opinion, 844 F.2d 796 (11" Cir. 1988). In

Rayburn, the United States District Court, applying Alabama law, considered a 1960 severance
deed in which USX was granted all minerals except oil and gas. The reserved rights as to oil and
gas well exploration were subject to the requirement that all coal seams were to be encased or
grouted off 50 feet above the top of the seam and 50 feet below the seam. Both parties claimed
ownership to the CBM, but the court found that by including the language about grouting off the
coal seam, the parties clearly expressed the intent that CBM was not inauded in the reservation.
Further, at the time of the deed in 1960, CBM was not intended to be included in a reservation of
"gas" because it was not commercially recoverable.

Notably, under Virginia law at least since 1966, Virginia Code § 45.1-122 (1966) has
specified that, in the event that gas wells were drilled penetrating one or more coal beds, they should
be drilled and cased in such a manner as to be sealed to the coal bed and areas thirty feet below and
twenty feet above the same. Similar provisions applied to Wells passing through areas where the
coal had already been removed. Va. Code § 45.1-125. These code sections, like the deed in
Rayburn, reflect a common understanding that the gas owner could not remove the coal owner's
CBM. The ideé that CBM was somehow reserved to the grantor of coal is only a very recent
concept, born out of the hope that the grantor can now capitalize on what the coal owner has

accepted as a responsibility, liability and duty for over a century.

The Alabama Supreme Court addressed this issue in NCNB Texas National Bank, N.A. v.

West, 631 So.2d 212 (Ala. 1993), where that court reached a hybrid ownership holding. The
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court held that, even where the grantor specifically reserved "all of the oil, gas, petroleum and
sulfur...", a grant of “all the coal, and mining rights” conveyed an interest in the CBM within the

coal seam. Id. at 220. However, the grantor, who had reserved to himself the “gas,” retained an

Interest in the CBM only outside the coal seam. Noting that Alabama adheres to the
"nonownership theory" and the "rule of capture,"'" the court held that once the CBM leaves the
seam, the coal owner loses ownership of it. Id. at 223-224. The practical effect of the NCNB
holding is to bifurcate ownership between the gas owner and the coal owner, with the coal owner
having the rights to CBM from FRAC wells and horizontal hole wells, but not from GOB wells
where the gas has migrated out of the coal seam. Here, the trial court could have reached the
same conclusion that would allow the coal owner to benefit from the wells that actually go into
coal seam, fracture the coal, and then such the gas out of the coal to the surface. The plaintiffs
would then benefit from the GOB or free gas that is liberated by the process of mining. Instead,
the trial court’s ruling requires that the plaintiffs receive all compensation for the CBM, even
when it is sucked directly from the defendant’s coal. -

Montana addressed this issue in Carbon County v. Union Reserve Coal Company, 898

P.2d 680 (Mont. 1995), considering whether a 1984 severance deed of "all coal and coal rights"
included the rights to CBM. The Montana Court noted that the commercial value of CBM was
"certainly established by 1984." Id. at 684. It also distinguished the issue by application of
Montana statutes which apparently require that determinations as to whether a substance is a gas
should be made at the wellhead rather than in siru. Id. Based upon these considerations, the
Court reversed the trial court's findings and ruled that the CBM was part of thc; gas estate and

was not conveyed with the coal in 1984. The holding of the Montana court is

" The West court specifically acknowledged that "the majority of states followed the
‘ownership-in-place’ theory of ownership of natural gas." 631 So.2d at 224.
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not particularly applicable to the facts of this case, which involve severance deeds from the
1880's and which do not have controlling statutes which dictate that the character of gas is
determined at the wellhead rather than in situ.

Closer to home, on June 19, 2002, a McDowell County West Virginia Circuit Court, a
jurisdiction very close to Buchanan County Virginia, addressed this issue in the context of a -
claim by a gas lessor that, when he entered in a conventional lease of "all oil and gas" in 1986, he

did not include CBM, which is part of the coal estate. Energy Development Corp. v. Nancy

Moss, etal, Civ. Action 98-C-173 (McDowell Co., W.Va., June 19, 2002).> The McDowell

County court agreed, noting: "Coalbed methane can only be defined and described by reference
to coal and the coal horizons. Inescapably, coalbed methane is associated with the coal estate.
Coalbed gas cannot reasonably be viewed as unambiguously part of the gas estate." (App. 21,
McDowell County court opinion, p. 12) In other words, the McDowell County court reached the
opposite conclusion from the trial court here. That case has now been briefed on appeal before
the West Virginia Supreme Court, Record No. 31238. -

Ultimately, thése cases from other jurisdictions can provide helpful information about the
types of issues which have been considered as well as the factual background for CBM and it‘s
development. However, it is obvious that each court views this issue of CBM ownership based
on the facts and circumstances of the particular case and the prevailing rules of construction and
mineral rights in the jurisdiction at issue. As noted earlier, there are unique aspects of Virginia
law which require that the present case be decided based on the deeds at issue a{1d the general

principles of mineral law in Virginia, as previously explained.

'2 A copy of this opinion is attached to this brief.
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CONCLUSION

First, the trial court erred in applying a litmus “constituent part” test in determining whether

the CBM was conveyed with the coal under these severance deeds, disregarding Virginia law and

_instead holding that, “the only finding that would allow the Court to rule in favor of the coal owners
is that CBM is a constituent of the coal itself.” This is, quite simply, not the law. Had the trial court
applied the proper law to this case, it would have found that the CBM was and is integrally
connected with the coal estate such that the conveyance of coal effectively conveyed the CBM
contained within the coal. \

Second, the trial court went outside the record in this case to adopt factual findings and
evidence presented in an unrelated case with unrelated parties. The litigants here had no
opportunity to examine this evidence and the trial court gave no advance warning that it intended
to rely upon such evidence. There is no indication that the trial court actually examined the
evidence.

Third, having created its own “constituent part” litmus test and having gone outside the
record to find evidence that would not satisfy it, the trial court failed to apply the plain meaning
of the word "coal" as presented in the evidence of this case from the time period of the deeds at
issue. Had the trial court stayed within the bounds of the evidence before it, there is no doubt
that CBM was contained within the common definitions of “coal” at the time of the severance
deeds at issue.

Fourth, even assuming that the trial court could not have unequivocally held that the
CBM was contained within the 19 century common understanding of the meéning of "coal," at

the very least, the close association with coal created an ambiguity in the deeds on this issue.

The resolution of this ambiguity should have then considered (1) the uncontested fact that it was
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common knowledge that coal miners had to ventilate the CBM as a necessary part of their coal
mining activities; (2) that ventilation occurred on these tracts; (3 ) that the surface owners never
complained of these ventilation practices; (4) that CBM production methods require invasion and
destruction of the coal estate; (5) that these deeds did not reserve the right of the surface owners
to re-enter the coal estate for this purpose (or any other); (6) that Virginia law has construed
mineral rights so as to exclude reserved interests that, while technically within the meaning of
the words used in the deed, involve minerals that are integrally associated with the granted

estate; and (7) ambiguities in such deeds are construed against the grantor. Had the trial court

properly considered these issues, it would have found that the coal owner under these deeds also
owns the CBM. h
Accordingly, Harrison-Wyatt, LLC asks this Court to reverse the decision of the trial

court,

Respectfully submitted,
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IN THE CIRCUIT COURT OF McDOWELL COUNTY, WEST VIRGINIA
b

f

ENERGY DEVELOPMENT CORPORATION, :

a Virginia corporation, ; PLAII\'ETIfFF,
v. CIVIL ACTION NO. 98-C-173
NANCY LOUISE MOSS, VIRGINIA SAYERS R -

MOSS, JUDITH E. WADOSKY, C. DALE ‘ o B
HARMAN, C. HENRY HARMAN, JR., ' -
ELIZABETH RUSS HARMAN, TRUSTEE,

MARTIN L. HARMAN, JR., KATHERINE .
NICHOLSON, ESTHER PAULEY, DENNIS J. 3
REIDY, EXECUTOR OF THE ESTATE OF :

NANCY H. DOONAN, DENNIS J. REIDY, - .
TRUSTEE FOR-ELEANOR H. WALL, DENNIS J.

REIDY, TRUSTEE FOR LETITA LITTELL, -
HALL MINING COMPANY, a West Virginia’ :
corporation and LETITA H. THOMPSON,

and

GEOMET, INC., . ‘ DEFENDANTS.

FINAL ORDER DENYING PLAINTIFF’S REQUEST

On the 4% day of March, 2002, came the plaintiff by its president, V\%ﬂliam.Evans, in
person and by its attorneys, Kevin P. Oddo, and Danny W. Barie, defendants Ncncy Louis Moss,
et al, by Donald R. Johnson, their attorney, ‘and GcoMét, Inc, a corporaéion, by Thomas
:McJurﬂcin, its atforney, before the court f;)r trial. At thaéi time, witnesses i}or EDC and the
defendants presented -testimony angl. documentary évidcnce and wjiere subject to
cross-examination. :

The court has thoroughly reviewed the filings of the .I'Jaz'tie; herein, %he evidence and

exhibits submitted by the parties at trial and pertinent Iegj:a] authorties. Asga result of these
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delibera.tions, and based on the findings of fact and conclusion§ of law set forth he:i;r.ein, the Co;th
holds that the leases do not grant the oil and gas lessee the ;’;'ight to dnll and pn?oduce coalbed
methane from the coal seams covered by the lesseés, and, acéordingly, finds for;::the defendants
and against the plaintiff, Energy Devélopment Corporation. :

This case involves a dispute over who has the right te develop coalbed i&hethane to two
tracts of land in Sandy River District, McDowell County, Wes;t Virginia. The cex}:atral question is
whether the lessee under two oil and gas leases has the nght to drill for and p%roduce coalbed
methane from the coal seams in the properties covered by th_’e. ieag_es; The acticfm arises on the
claim by the iessee, Energy Development Corporation, for 'dec]aratory judgmént of its righté

under the leases.

Procedural Background.

The o1l and gas leases at issue are both dated September 15, 1986. Exceﬁ}t for the names
of the lessors and property descriptions, the leases are identical. One lease is forf300 acres, more

or less, on a tract known as the “Upper _ﬁ'ate'(.ffégk ’fré'é:i’;. This lease is cf recqfci in the
McDowell County Clerk’s Office in Deed Book 387, Pagé 179. The second %iease is for 340
acres, more or less, on a tract know as the “Lower Slate C;eek tract”. This séiicond lease is of
record in the McDowell County Clerk’s Office in Deed Bool~;é387, Page 566.

-Although \the parties have now been realigned, this;%proceeding was in%itiated when the
lessors, Nancy Louise Moss, et al., sued EDC for allegedggbreaches of the leziases. In EDC’s
Answer and Counterclaim filed August 18, 1999, EDC agsked the Court m' Count II of its
counterclaim to entér an order declaring “that EDC has the Iéight to drill into thdc coal formations

on the properties in question and produce natural gas therefram, including coalbéd methane.”

2
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By Order entered September 18, 2001, GeoMet, Inc. was permitted to intervene in

opposition to EDC’s assertion of entitlement to develeip coalbed methar;e. GeoMet’s
intervention waé based on GeoMet’s interest as the lessee uérx;ier two Coalbed %Methane leases
. from the lessors, both dated August 15, 2001, relating to the szjime tracts descﬁbeéi in the leases to
EDC but limited exclusively to coalbed methane. Because ‘all issues involved in the original
litigation except EDC’s claim respecting coalbed methane ;ad been settled, (j?}eoMet and the
lessors, Nancy Louise Moss et al., moved for realignment of the parties w1tb respect to that
claim. By the court’s Order entered October 22, 2001, the pa#ies were realignec'% and the style of
the case was changed to recognize EDC as the plaintiff and GeoMet and th;;e lessors as the
defendants. ; a i ‘
On the 16% day of November, 2001, the parties ap'peared before the :%Ecoux’t on EDC’s

Motion for Summary Judgment. By Order of December 12, 2001, the cm’irt% denied EDC’s

Motion for Summary Judgment and rejected EDC’s contenﬁon that the language of the leases

was unambiguous and entitled EDC to judgment as a rr;ét—tgr of law. The cmrrt s—t;{éG that the
language of leases, like the language of deeds, must be inter;vgreted and construe(fz. as of the date of
execution and that a genuine issue of fact regarding the leases existed which refquired testimony
and factual development. |

At the pre;—triai hearing on February 15, 2002, the défer-xdants made a I@[otion to Identify
an Expert Out of Time, which the court denied. Defendant;fs further made a m%ation pursuant to
West Virginia’s so-called “Deadman’s Statute,” W.Va Code § 57-3-1, to preclude the
anticipated testimony at trial of EDC witnesses William Evz;ms and Douglas E*éans conceming a

conversation which, based on their deposition testimony, t}éey allegedly had d\mng negotiation
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of the leases in 1986 with C. Henry (“June”) Harman, an indiviidual lessor under cé'xn_e of the leases
and president at the time of those negotiations of Hall Min%ng Company, a legssor under both
leases. The basis of the defendants’ motion was that C. Henry Harman, a ﬁarfned party to the
original litigation, had died since commencement of the litigzj'm'on and would the:%rcforc be unable
to confront or contradict any statements EDC’s witnesses mxght make regaréiing the alleged
conversation. The court declined to rule on motion, defeﬁﬁg it for consideratigm, if necessary,
during trial. |

Finally, defendants moved for permission to introduc¢ as an exception tcr the hearsay rule
the sworn affidavit of recently-deceased Harris Hart, legal cofunselvt'o' Hall Mlmrrg at the time the
leases were negotiated and drafted in 1986. The affidavit éxad been prepared Dy Mr. Hart and
submitted as an exhibit to the defendants’ Memorandum m Oppositioﬁ to E]E)C’s Motion for

Summary Judgment. The court ruled that the affidavit f;ai]f:gl to meet the %ceQuirements for

admissibility under the West Virginia Rules of Evidence Rule 804(b)(5), and desiied the motion.

- Summary of Positions

The leases in issue were entered into in 1986, bcfore; West Virginia law% provided for the
permitting and drilling of commercial coalbed methane wells and before any suébh wells had been
dnilled in McDowell County or elsewhere in the State. EDC’S position is t]ifvlat the leases are
unambiguous and‘ that the court need not and should not ]c‘)f;)k beyond the fom;f comners of those
documents. EDC argues that the leases apply to “all oil a:nd gas” pmduciblei from formations

above the statutory depth fdr shallow wells; that coalbed rgletﬁéne is a ga:s produced from coal

seams; and that since coal seams are located above the statu(gbry depth for shallc%w wells, the term

1
r
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“‘all oil and gas” must be read as unambiguously granting EDC the right to péroduac coalbed
xﬁéthane from the lessors’ coal seams in the subject pmpf:rties.fj
The defendants’ position is that the parties to the 198%6 leases did not inéend for EDC to
~ have and did not grant EDC the right to produce coalbed methane from the coaé retained by the
lessors. The defendants argue that the leases, viewed in theiir entirety, are comiéentionai oil and
gas leases that granted EDC the right to drill “shallow wel]s”: through coal scam%s to produce gas
from gas-bearing formations located below coal horizons bug not the night to dﬁll wells into the
lessor’s coal seams to separate out and extract coalbed: methane. Amblgmy in the leases
regarding the right to develop coalbed methane is resolved, the defendants sublimt,- by evidence
plainly demonstrating that EDC did not regard itself as havinfg the rig-h't ;'md oblié;aﬁon to develop
coalbed métﬁane under the leases. The defendants thus dispﬁte EDC’s contentidijn that the phrase
“all o1l and gas” encompasses the nght to dn]l for and produéc coalbed methane :Erom the lessors’
coal seams. Absent clear and unambiguous language spec1ﬁcally granting EDC the night to drill

Summary of Testlmonv.

Trial of the matter was held before the court and without a jury on Ma:éh 4,2002. EDC
presented its case in chief through its president, William Evans On direct ri%'xamination, Mr.
Evans testified that EDC was formed in 1975 and drilled 143 first well that yc-ar that although

‘ EDC has not yet drilled a coalbed methane well, it 1ntcnds to do so later thls year and that he
first became aware of the economic potential of coalbed n‘;ethane in 1978- w1fh passage of the
1978 Tax Reform Act, which prowdcd for tax credlt% for the development of certain
unconventional fuels including gas produced from coal seax{ns.. ‘He testified fugther that through

5
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trade journals, personal contact with a representative of U.S. Stecl, and his awar_eyiness of the U.S.
Steel v. Hoge, 468 A.2d 1380 (Penn. 1983) decision, he was specifically avé‘are of coalbed
methane and its economic potential at the time the leases véere negotiated and entered into in
1986; and that EDC’s right to develop coalbed methane was;; specifically covere%:d by the leases,
although no timetable was set for its development. He introd{xced the Septemberg' 15, 1986 leases
into evidence, and emphasized the language “all oil and gas” in all possfible productive
formations within the meaning of “shallow well,” as defined gby West Virginia lﬂw . He testified
that coalbed methane is a gas and that coal seams occur abo\ée' shallow well dept?h,'that is, above
the Onondaga Group. (Tr. 13-25). |

On cross-examination, Mr. Evans testified that EIé)C has drilled approxxmately 150
natural gas wells since its inception, all of which are conventlonal shallow nahn;al gas wells and
none of which are coalbed methane wells. He also achuowfedged that EDC haés never drilled a
coalbed methane well or sought a coalbed methane well pcrréxit and that EDC cq;)u]d not produce
Ay doTUIENts evidencing any tention. 571ts part o aﬁﬁ a coalbed mc“ﬁaxr weTT Prior to
initiation of this legal action, EDC had never conducted Weil logs. of coal seams to evaluate
coalbed methane production potential or asked its geologis%ts concerning the fi;oalbed methane
production potential of its leaseholds. (Tr. 25-29). Mr. Evans aclmowledgedg that he and his
father approacheé Mr. C. Henry Harman of Hall Mining;‘ in 1986 to solicité a right-of- way
agreement and gas leases of the lessors’ properties. (Tr. - 4;1). Mr. Evans adn;é}gitted that he first
became aware of the commercial potential of coalbed methazife in 1978 and that ém'or to that time,
the leases he entered into on behalf of EDC would not have é:onscious!y considcérqd the inclusion

of coalbed methane, although EDC’s leases entered into pr_}ior to 1978, like tk;‘é leases in issue

6
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here, contain broad language all encompassing for gas (Tr. 35 - 38); and that Hfor a gas lessee
uﬁaware of or indifferent to coalbed methane develophientji the prospect of céoalbed methane

production would not be a motivation for seeking or obtajni:ng an oil and gas fiease. (Tr. - 95).

Finally, Mr. Evans acknowledged that oil, unlike coalbedirn_cthane, is not ajsociated with a

separate estate in land, and that in 1986 the West Virginia C{'ode provided solel%fy for wells to be
drilled and cased through coal seams, not for th;z drilling of fcommercial coalbcgﬁi methane wells.
(Tr. 46 - 47). ;

Defendant GeoMet presented as its sole witness, Kj_nélAWalbe, a geologisét and oil and gas

consultant who was recognized by the court as an expert in gj?eology and oil and g% permitting in

West Virginia. Mr. Walbe presented testimony respecting the manner in whichiconventional gas

" wells and coalbed methane wells are drilled and produced. He emphasized tha_%t n developing a

conventional well in West Virginia, the operator drills thfou.gh the coal horzazons to produce

natural gas from the conventional gas-bearing formations located beneath the coéals; and that after

dritting -through-thecoals; -theoperator “vases”™ or seals Ufi:f the coa.u nonzonf;z“fé Eroiect those
horizons from the risk of natural gas coming back up the véfell bore from the Liower g.as-bearing
formations. (Tr. 53 - 56). Mr. Walbe also emphasized that in 1986, West Virgiéinia law provided
no mechanism for the issuance of a permit to drill a welgl mto a coal scang to commercially

produce coalbed }xaethane. (Tr. - 62). He testified that, m his view, an operaj:tor drilling down

~ through coal seams who regarded that seam as a possible pz?od\_}ctive fonnatioré would engage in

a series of tests or well logs to determine the potential o'f that horizon for f;‘he production of
coalbed methane, stating that such an operator would defiriitely run a full suite of well logs or

tests before casing off the coal horizon. (Tr. 57, 82, 86). Diéilling a conventioréél well provides a

7
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“window” of opportunity after drlling but before casing to protect the coal lgmorizons during
which wells may be logged to test the potential of the coials for the producfi:ion of coalbed
methane, he said. '

Mr. Walbe testified that he had reviewed the well 1o§gs and records of 'the seven wells
drilled by EDC on the leaseholds in question in this case;; that each of these wells was a
conventional well; and that no testing had been done by EDC on any well to gjain information
respecting the possible productive capability of the coal hofri'zlons. Mr. Walbé: stated: “[tJhey
were not looking then at the poteniial for coal seams.” EDC’ES consultants had, I;owcvcr, looked
at 'the potential of conventional gas-bearing horizons. Mr. Walbe noted that ED;;C’S consultants’
reports mention conventional horizons “but never the coalsé” (Tr. 58 - 60). 'f;'he well recérds
were introduced into evidence. Mr. Walbe also testified abo;ut the geology of cjoaibcd methane.
He testified that coal is not a conventional gas reservoir, an:d that to produce c_é:oalbcd methane
from a vertical well requires that the seam be stimulated by ‘%&acing” of the coaf; in place. (Tr. -
96). He noted that Tracing a coal séam could damage t—héé Tayers between se;ams and greatly
increase the chances of a roof fall during subsequent mmmg operations. (Tr - 65). On
cross-examination, he agreed that coalbed metha;ne, although%it could be viewedéas eitber a liquid
or 2 gas when totally absorbed and locked into the coal m place, is a gas when separated
(“desorbed™) fron; the coal and produced into a well bore. (T:r - 99). !

The lessors presented one witness, Dale Harman. Mr Dale Harman tes’:xﬁed that heis a
named lessor under one of the leases and is a cousin of the n;)w~deceaséd C. Hem’y Harman, and
that although he had not participated directly in negotiation Qf the 1986 leases, f;e and his cousin

C. Henry Harman, along with Hall Mining’s counsel, Mr. Hams Hart, had disii:ussed the leases

8
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prior to execution. He stated that he had never heard of coalbed methane ;j)r its economic

poteniial until 1990, and that he had not participated in any conversations about é;oalbed methane

with C. Henry Harman or anyone else prior to that time. On cross- éxamination, he

~ acknowledged that coal mining of the properties described in the leases was not considered

economically viable in 1986 or currently. (Tr. 117). Mr Harman testiﬁed,f::;that as a lessor
himself under one of the leases in issue, he intended to gran"t EDC the right to Eproduce gas, but
did not intend to grant EDC the right to the coal estate or to i&ievelop coalbed m%ﬂaane. (Tr. 121),
The two August 15, 2001 coalbed methane Jeases (and corresponding Memoranéda) were entered
into evidence throngh Mr. Harman (Tr. 100-111), as were ot}.ier.i'tems of corrcsp-;ndence.

In rebuttal to Dale Harman'’s testimony, EDC pres;ented ljguglas Eva_;?ns‘ Counsel for
GeoMet renewed the defendants’ motion to exclude testinéony by the Evanséis concerning the
conversation which they allegedly had with C. Henry Harman in connection wth negotiation of

the 1986 leases. The court denied GeoMet’s objection based on its view that th:_%e applicability of

thre Deadman's Statute, 1T any, had beén waived by the presentation of Dale ﬁanrfan as a witness
on behalf of the defendants. Mr. Douglés Evans testified tﬁat in the spring 01%1_986, he and his
son had called Mr. C. Henry Harman and arranged to mcct; with him at Mr. Hfgarman’s home in
Abingdon, Virginia; that they traveled to his home and mief with him in the;; living room and
during that meeti;lg specifically discussed the deve}()pmeni of coalbed methaéle. Mr. Douglas
Evans testified that C. Henry Harman was aware that tax credits were gﬁrailable for the
production of coalbed methane and. that he expressed a jidcsire to have-“all_;; gas” developed,
specifically stating his intention that :EDC,S rights and ;obligations would? include the gas

1

producible from the coals. (Tr. 123 - 128).
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On cross-examination, Mr. Douglas Evans acknowledged that most of EDIC’s leases refer
to “all oil and gas” and that such terminology is commonplaqfe in otl and gas leafses. (Tr. - 134).

He was asked to provide specific details of the location \A%hf:;e the meeting thh Mr. Henry
Harman allegédly took place. Although he had been able to Ere:vcaaum the allegecfé conversation in
detail, he was unable to remember whether the house where tf’lﬂ meeting a]legedl;fy took place was
located above the road or below the road, on a hill or on the ievel. He was not g%.ble to recall any
details about the living room of Mr. Harman’s home. (17. 132 - 133). When a:"sk'ed if he could
recall any details that ’Inight indicate that hé had in fact had ﬁeen in Mr. Henry ffHaxman’s home,

he was unable to produce any such details. (Tr. 137 - 139).: EDC then put M}i William Evans

back on the stand, also in rebuttal to the defendants’ witnessg Mr. William Eva;:?xs, who had been
. t N

£

present duﬁﬁg his father’s testimony, testified substantially§ to’ the same pointé‘ as Mr. Douglas
Evans, namely that Mr. Henry Harman had specifically raised the matter of coafbed methane and

asked that it be developed and included within the scope of the leases. Mr William Evans

testified that This {5 the reason the 1ease contains the wordfs “all gas” and a]éb why the Teases
contained the definition set forth in paragraph 11 of the Ieaées. (Tr. - 149). V\éhen Mr. William
Evans was asked on cross-examination whether or not hegcouid recall any d%etails that would
supplement his father’s recollection of the place where the ;alleged meeting had taken place, he
likewise was unat;le to provide any such details. (Tr. - ISO)E #

In surrebuttal to the testimony of Douglas and Williaim Evans, Mr. Daleé Harman testified
that Mr. Henry Harman was not a forceful individual whoé to Mr. Dale Harr,?}an’s knowledge,
had never met with anyone respecting the rights of HaHéMining without h%*iving either Hall
Mining’s attorney, Mr. Hart, or himself, Mr. Dale Harman, ?resent. He furtherf:: testified that Mr.

¢

10



3/24/03 14:14 FAX 540 383 9467 GLRY igo12
Henry Harman’s home was located 300 yards from the road, Ehrough a gate, acrog,ss a creek, high
o.n"a hill, and was unforgettably stuffed with the glass collectifbn amassed by Mr Henry Harman
and his wife. (Tr.'151 - 154). {
Discussion
While the court recognizes that the issues involved;in coalbed methaxée cases can be
nettlesome, the fundamental 1ssue in this case is the intent of vth‘e' parties under th‘e subject leases.
The facts involved in this-case are not complicated, aﬁd few afe in dispute. r
Lessors ownea the properties in issue in fee at the time the oil and gas leases were
executed. The leases were executed before'any commercial coalbed methane w«é;lls had yet been
drilled in West Virginia and before West Virginia Legislaiture enéEted. Iegisléition relating to
coalbed methane development. Although the lessors clearlyj leased to the lesse%:s broad nghts to

develop gas from the lessors' properties, they clearly retained the coal estate in t];iae properties and

the sole and exclusive right to develop, lease or convey that estate. Thus, the cexitral issue for the

CoUrtis witether at thic e of execution of the leases m 1986 the parties mutually iniended and

agreed that the lessee's nights would encompass not only the Ié‘ight to produce gas from formations
not associated with the coal estate but the nght to dnll directly into the lessoz;és’ coal seams to
extract coalbed methane.

Although }he court recognizes EDC's position, the C(;urt 1s convinced that the result EDC
urges would not reflect the intent of the parties at the timeé they execut.ed the gleases. Rules of
construction are designed to assist courts in divining the ifintent of contra_cting.g parties, not to
inhibit judicial determination of that intent. “Construction% ot; ‘a writing 1s fosr the purpose of

- determining the true intent of the parties to it, and, to thisenid, the subject-matteﬁr, the situation of

i L
g .
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the parties, and the surrounding circumstances at the time the writing was exed:hted, should be

taken into consideration.” Curtis v. Meadows, Syl., 84 W.Va. 94, 99 S.E. 286 (1919).

Coalbed methane can only be defined and describedgé by reference to céal and the coal
horizons. Inescapably, coalbed methane is associated with tlgae coal estate. Coaflbed gas cannot
reasonably be viewed as unambiguously part of the gas esta?:le. Absent more e;cp]icit language
than the phrase “all oil and gas” to resolve the uncertainty regfardjng the tight to éigvelop coalbed
methane, the ambiguity in the leases is both latent and inher;nt. The implicaﬁof:ns of recovering
coalbed methane from a coal seam are distinctly different ﬁ_ro’rh, the implicatioéis of recovering
conventional natural gas from gas bearing formations, whi;ch accounts for thB fact that West
Virginia has entirely separate statutes for dealing with conveintioﬁil o1l and gas ;'f'wells on the one
hand and coalbed methane wells on the othef.

In construing the leases to give effect to the intent of the parties, the coux%i‘s objective 1s to

insure that the parties’ intent is carried out and that they receive what they ba];}gained for. The-

Court s convinced that EDC has feceived the benefit of Whit Ti_s'c")ﬁ?gh‘t‘éﬁd“bééﬂgﬁfnéa “for under
the leases, and that to now determine that it has the right to devg}op coalbed gas,‘ from the lessors'
coal seams would constitute an unintended accretion to EDC* s rights under t'he lbases

In general, with respect to an oil and gas lease exe%cuted before the cé)mmencement of
'coalbed methane ‘development in West Virginia and before SfNest Virginia law I}rovided for such
development, the court concludes that the right to develop% coalbed methane - involving as it
necessarily does the right to invade and to potentially édamage the "coal estate -- 1s not
unambiguously granted by language leasing “all gas” or f“a]l oil and gas.”;E Because of the

inherent association of coalbed methane with the coal estate, the parties’ intbnt regarding the

12
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right to develop coalbed methane must be unambiguously'c!ear. This conclusion works no

ﬁardship on an oil and gas lessee who sought and secured the right to produce natural gas before

the commencement of commercial coalbed gas developmeni‘ in the State, and fmsures that both

the right to dnll into the lessor’s coal seams and the obligatjion to develop theg lessor’s coalbed
’
methane are based on clearly expressed language rather thah on an ambiguous and unintended

claim to that right.
Findings of Fact And Conclusioxixs of Law
Findings of Fact |
1. EDC is a Virginia cprporation qualified to% do business in ﬂfi;e State of West

Virginia. Although it has developed properties in four ott;er,states”,' EDC pr.%:maﬁly drills and
proﬁuces natural gas from wells in McDowell County, West ?Virginia (Tr. 13, 1(‘)

2. Hall Mining Company 1s a West Virgima coérporation engaéed n the business of
acquiring real property which it then leases for the developélem of coal, oil and gas and coalbed
metirane: -t comuets business i West Virginia and Virginia- '

3. GeoMet, Inc. is an Alabama corporation q\;aliﬁed to conduct {gbusiness in West
V.irginia engaged in the business of dn'liing for and developi?hg coalbed methanéa.

4. Coalbed methane is defined and described by reference to ;:oal and the coal

horizons in land. It has historically been regarded in West Virginia as a haz:fxrd to coal miners

i

- and to coal mining operations and only recently recognized & commercially profductive resource.

5. Coalbed methane is formed during “coaliﬁcation” and 1s a cé%onstituent of and

within the coal in place. Unlike other compounds fom;zed with coal, coa:ibed methane can

13
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become separated (“desorbed™) from the coal in place and migrate within and l‘ibeyond the coal
honzon.

6. Coalbed methane can become desorbed from t?xe coal in place as ‘u consequence of
the physical fracturing of the coal. This occurs unavoidably ln the process of cc‘ al mining and is
done intentionally in the process of drilling into and “fraéing” a coal seam %—to stimulate the
production of coalbed methane. :

7. The commercial production of coalbed methax%xe from a coal seaxr requires that the
develober penetrate into and fracture the coal in place. . |

8. Before coalbed methane is desorbed from thg coal with which 1t was formed, it
may be characterized as either a liquid or as a gas, aithough'the c_haracéterization is not
determinative on the issue of the intent of the parties to an éil and gas lease re::é",pecting the night
of the lessee to drill into the lessor’s coal seams to produce cbalbed methane. '

9. After coalbe§ methane is desorbed from thefco.a'l n place, coafibed methane is a
pas, allfiough recognizing coalbed methane as a gas is hdfﬁéi?ﬁnfﬁat—i\?é on the %ssue the intent of
the parties to an oil and gas lease rcspecting'the right of thg;a lessee to dnll mté the lessor’s coal
seams to produce coalbed methane. : .

10. On September 15, 1986, EDC entered into two oil and gas leasej's on two separate
tracts located in ~Sandy River District, McDowell Countyg West Virginia. The first lease, of-
record in the McDowell County Clerk’s office in Deed Booéc 387, page 179, re%iates to 300 acres,
more or less, known as the “Upper Slate Creek tract.” %The'second I_ease,z‘ of record in the
McDowell County Clerk’s office in Deed Book 387, page 5§56,‘ relates to 340 aésres, more or less,
known as the “Lower Slate Creek tract.” Hall Mining, i;Compzmy is a less%nr of both tracts.

y
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‘Additional lessors under the Upper Slate Creek Tract are five individuals, who %are‘ members of

tﬁe Moss family. Additional lessors under the Lower Slate Ci’eek Tract are 15 ofgher individuals,
one in the capacity of trustee, who are members of the Harman family.

1. The leases at issue are identical in language %except for the na.mas of the lessors

and the descriptions of the subject properties. The leases “leéase, let and demise%’ to EDC “all of

the oil and gas and all of the constituents of either in and uncier the land herem:a:ﬁer described in

all possible productive formations therein and thereunder within the deﬁnitioni%and meaning of

the term ‘shallow well’ as set forth and defined in Chapter 22, Article 7, Sectiéyn 2 of the West
Virginia Code, as amended, by the West Virginia Legislature in 1986.”

12. The leases in issue are not characterized or id(;;ntiﬁal;;c as coaibcc'.;i methane leases.

The leases do not use the terms coalbed methane, coalbed gz;s, gas from coal ox;g any comparable

terminology.

13.  The 1986 leases do not state specifically that the lessee has the %n'ght to drill into

- frarc the-fessors” coat Seams o extraTt gas from tre Tesfors' coal Sears. “Tie Teases contain
no langnage addressing or acknowledging the operational %m;iiications for the“ development of
the coal estate which could arise from the development of coéa]bed methane, ancL vice versa.

14, Paragraph 11 of the leases states that “the ten%n ‘gas’ as used heré:in denotes gas in
1ts natural state as: produced from the well, including its conténts of liquid hydrc_fcarbons and their
constituent vapors, and all other gases.” Although EDC wgtness William Evmns suggested that
the purpose of this definition was to clarify that the leases were intended to enc ompass gas from
coal, the court is not persuaded. The leases lack any other ]anguage mchcam“ g that the parties
contemplated either the production of gas from coal or the 1mpact of coalbed mPthane production

15
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on the coal reserved to the lessors. Moreover, if the parties had specifically inténded to include
language to clarify the inclusion of coalbed methane, far mc;;re‘clear and direct?%language could
have accomplished that end far more easily. :

15.  Paragraph 14 of the leases requires that the iessee provide the élessors with all
available information, including electric logs on each well éirilled, with respeé-t to coal seams
encountered in the process of drilling wells. The parties to the leases were expéicitly aware that
the lessors retained the coal in the properties and wished to: receive inforrnaticén respecting the
coal estate.

16.  Viewed in their entirety, the leases contain no :}anguage that djstingguish them from
conventional oil and gas leases. | - '

17.  William Evans and Douglas Evans solicitedzithe leases on bChI?ilf of the lessee,

EDC, and EDC prepared and submitted the initial draft of the leases to Hall Min}?ng for review.

18.  Counsel for Hall Mimng, Harns Hart, suggested revisio;‘ns which were

incorporated into Tie Teases, altiouph the Tecord does Hot mc:hcafé that VIT. Hartiggha’d' Ay Tput on
any provision of the leases at issue here. E |

19.  EDC’s counsel controlled the drafting procéss and prepared the final execution
drafis of the leases, as indicated by the fact that the lcasies as executed and recorded are on
stationary embos;ed with the name of the law ﬁr;n that rep;irescntcd EDC. EDCS legal counsel
Yviﬂl respect ‘to the leases was William Evans’ brother and%Douglas Evans’ scﬁn, Wayne Evans,
and the law firm Wayne Evans was with at that time. Wayn%e Evans did not tes%.i:fy at trial.

20. In the oil and gas industry, language in an ofil and gas leas¢ 1eafsmg to the lessee
the right to develop “all gas” in the properticé described 13 commonplace. Such language was

16
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typical for EDC’s oil and gas leases dating back to its incep;tion, and its first o:iil‘and gas lease

”entered into in 1975 contained such language. Similar lang%uage is contained m the two 1986
leases between EDC and the lessors at issue in this case. ; |

21. As acknowledged by the testimony on behalf ;of .EDC, the produ;tion of coalbed

methane from the perenies described in the leases would require EDC (or anyé other developer
of the coalbed methane in those properties) to fracture the coaél. 1

22.  Fracturing a céal seam to stimulate the produgtion of coalbed mééthane can cause

cracks in the strata above a coal seam and create a hazard to fumre coal mining Qperations and to
the coal miners engaged in such operations. ‘

23.  West Virginia’s Coalbed Methane law, W.Va Code § 22-21-1, ; ___g enacted n

1994, specnﬁcally recognizes that the fracing of a coal seam has implications f:)r the safety and

economics of future coal mining operations. That law reqx}irés as a precondition to granting a
b

coalbed methane well permit that the proposed well operato% demonstrate that 1f has obtained the

coisent of the owner of the coal and demonstrate that the propos&f coalbed nnethane well will

not diminish the safety of future coal mining operatlons or ‘the recoverability of the coal. W.Va

Code § 22-21-7, -13. |
24.  As acknowledged by EDC witness William ﬁvans, to an oil andiégas lessee who 1s
either unaware of or indifferent to the commercial potcntialé of coalbed gas at thc time a lease is

entered into, the inclusion of coalbed gas under the Ieaschold nghts granted to the lessee would

not constitute an economic inducement or motivation to the Iessee for entering mto the lease.

17
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25, Coalbed methane has been known and recognized in McDowell County and
elsewhere in West Virginia as a hazard to coal miners andi coal mining operations since coal
mining began in the State over one hundred years ago.

26.  Oil, unlike coalbed methane, is not by deﬁni?ion and geology af&ssociated with a

i
H
4

separate and distinct estate in land.

27. At the time the leases in question were neg@étiated and drafted m 1986: (1) No
coalbed methane wells had been drilled or permitted in Mc]j)c;\;ven County or E\;mywhere else in
West Virginia; (2) West Virginia law did not provide for or%contemplat? the peérmitting of wells
to be drilled into coal- seams for the commercial production of coalbed methane%.;; (3) and coalbed
methane was generally recognized in West Virginia and in I\EcDowell C%Ioun'ty not as a
commercial resource but ‘as a hazardous gas associated with é:oal mining.

28. At the time the leases were negotiated and jexecuted in 1986, EDC had drilled
only conventional shallow natural gas wells. At that timé:, EDC had never Edrilled a coalbed
methane well, permitted a coalbed methane well or Tested 'fé;r the potential ﬁib&é}&ive“céﬁééify of
a coal seam for the production of coalbed methane. |

29.  Since its inception in 1975 and continuinég to the present, EDC has drilled
approximaiely 150 wells, all of which are conventional shall;ow natural gas wel};is. EDC has never
drilled or pennitt;ad a coalbed methane well or conducted any well logs or teé:ts to evaluate the
potential of the coal seams in its leaseholds for the produé:tion of coalbed rr;iethane. EDC has
never requested its geologists to advise it about the coalbed Emethane potential df its leaseholds.

30. EDC did not produce any documents indicatzing that it has ever‘f;intended to drill a

t
4
3

coalbed methane well.
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31.  Under West Virginia law, both as it existed in 1986 and cont%inuously to the
préseht, wells permitted as shallow wells are to be drilled through coal seams toé produce natural
gas from gas-bearing formations. Shallow wells are also reqjuired by law to be.j“cased” through

 the coal horiions.

32.  Wells to be drilled-into coal seams fpr the pur:iaose of producing ézoalbed methane
are permitted under a separate article of the West Virginia Cif)dc than are wells '0 be drilled into
gas-bearing fcnnationg situated below coal horizons. The p;ovisions of West “/ irginia law that
provide for the permitting of wells to be drilled into coal searps for the connnercéjal production of
coalbed methane were first enacted by the West Virginia ;Legislature in 19934. W.Va. Code
§ 22-21-1, et seq. - :

33, Once aborehole is drilled to a target conventi?onal natural gas fo{émation, the mos;t
opportune time to conduct tests on the coal seams drilled'thré)ugh to reach the ta%rget formation to

determine the properties and potential to capture the gas from the coal seams is prior to casing

throughthecoalsearms a5 Tequired by taw. EDC has casedf through the 'c"b’ﬁl'"éfé’a:“ﬁ‘s‘ﬁﬁﬂ"é‘f s
150 shallow wells withoﬁt first testing to evaluate the pf'otential of the coéﬂ seamns for tbe
production of coalbed methane. EDC ran well logs to evalnate the gas produ'ijttion potential of
conventional gas-bearing formations located above the target f;:o.zmations of its;‘%weﬂs but not the
potential of the ::oal hon'z;ms, even though William Evaxﬁs stated that he was aware of the
commercial potential of coalbed methane and regarded it as covered by the leasé:s,

34, In 1986, coalbed methane was recognized asa conunercially“pr;ducible resource
in states other than West Virginia and Virginia; and the US Steel v. Hoge, st{%nra, decision had
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been decided by the Supreme Court of Pennsylvania (in 1983), emphasizing the controversy

regarding the ownership of coalbed methane and the right to dfevelop coalbed met;;mne.
: _

35. EDC’s President William Evans testified t;hat at the time t}j}e leases were
negotiated and executed in 1986, he was aware of the comméarpjal potential of céoalbed methane
and was specifically aware of and familiar with the, U.S. Ste;el v. Hoge, supra é}lecision and the
‘fact that it created uncertainty about the night to devclop_coalb%cd methane. ;

36.  The first wells in West Virginia that commci:rcially produced Gioa'lbed methane
were initially drilled not to producg and market coalbed meﬂéane but as “vent hfi’)les” to increase
miner safety and to reduce the hazard of coalbed methane in:conjunction with _ci:al mining; The
first well permitted specifically to capture coalbed methane \;vas an eﬁ('I-Jerimenta‘Zi:{ well n Raleigh
County in 1991. A well was permitted for commercial captlére of coalbed methg!:ane in Wyoming
County in 1992. The first well permitted in McDowell Co%txn.lry to capture to ;:,oaibed methane
occurred in 1996. The commercial development of coaibedémethane occurred m northern West
Virginia, during the same period as it occurred in the souther;l part of the state.

37. EDC’s witness William Evans testified that "EDC mtends tc- dnll a coalbed
methane well in the very near future, and that EDC ownséa very small mterg,st In an existing
coalbed methane well drilled and operated by another entity; However, EDC né:ver provided any
documentary evicience indicating that it has ever intended t%) drill a coalbed mgaﬂlane well. Nor
did EDC provide documentary evidence of its small minoﬁt;iy interest in a coalé»ed methane well,
although the coalbed methane well in which EDC alleges to have an interest was apparently not

" drilled under a conventional o1l and gas lease but pursuant éo an explicit coalbiad methane lease,

evidenced by a Memorandum of Coalbed Methane Lease wl@ich is part of the re@?:_ord in this case.
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38.  Parties to an oil and gas lease granting the lessee the night to prodiucc vall oil and
gaﬁ’* have not by that language alone clearly expressed the i}%tent and agreemerf(t to include the
development of coalbed methane within the lessee’s drilling ;rights. With respe;ict to an oil and
gas lease entered into in West Virginia prior to the dcvclopméﬁt of coalbed methé’ane in the State,
the court finds that it is reasonable and appropriate to prestime, subject to rebé;lttal, the absent
language in the lease clearly expressing the right to develop coglbed methane th!e parties did not

coutemplate, intend or agree that the lessee would have that nght.

39.  William Evans was generally aware of the development-of coa?lbcd methane in

other states in 1986, and was at that time aware of the U.S. Steel v. Hoge decisiogl.

39. At the time of negotiation and execution of the leases, EDC ;was in the best
position to insure that the leases were explicit with respect to EDC’s drij;ﬂing rights and
obligations under the‘leases. ’

40. At the time of negotiation and execution of the leases thWCCI?gL the lessors and

EDC, the ificlusion or €Xclusion of coalbed méthane'hﬁier; the t
motivating factor or incentive to EDC in soliciting and enterifng into those leases%’.

41, The record contains no credible evidence that_é Dale Harmon, a lei‘s'sor under one of
the leases, was aware of the commercial development ojf coalbed gas in ?1986 or that he
contemplated or i;)tcnded for the leases to grant that right to IE*JDC.

42.  The record contains no credible evidence thaé C. Henry Hannan Dale Harman or

any of the lessors to the 1986 leases intended, contemp]atecf or agreed that EDC would have the

right and obligation to develop coalbed gas from the lessors’icoal seams.
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.

43. At the time the leases were negotiated and exécnted in 1986, the fglessors did not
have plans to lease or develop the coal located in the tracts déscribed in the Ieasé:s, but held the
coal for possible future development.

44.  The lessors entered into two Coalbed Methane ieases dated Augusgt 15, 2001 with
GeoMet, as lessee, granting GeoMet the right to extract coaf}bed methane only“éi from the same
tracts as described in the leases between the lessors and EDC Those Ieasesgstate expressly
GeoMet’s right to extract coalbed methane. Those lease?:s also set forth (E;xplicit drilling
requirements that GeoMet must develop at least two wells within three years uélder each lease,
and contain language that specifically addresses the rights of GeoMet as the devéioper of coalbed
methane in relation to the development of the coal within the %racts described in é)osé leases.

Conclusions of Law

1. Coalbed methane is inherently associated withicoal, coal seams ar&d the coal estate

in land. Coalbed methane is not unambiguously part of the gas estate.

coal estate of the lessors. The lessors retained exclusive right, dominion and ?conh’ol over-the
coal in place and the coal estate in the properties described, 'including the nght }to mine, lease or

convey the right to mine the coal seams located in those properties.
’

- 4
£

3. Parties to an oil and gas lease may express their intention and agf,reemeﬁt to grant
the lessee the right to develop the coalbed methane in thef lessor’s coal seams by employing

language that unambiguously expresses that coalbed meth::anc is included M?thin the lessee’s

rights and obligations.
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4, An oil and gas lease is generally to be construed strictly against thélqssee. Martin

v. Consol. Coal & Oil Corp., 101 W. Va. 721, 133 S.E. 626, 628 (1926) (“It is a recognized

doctrine of this court-that oil and gas leases generally are to bé construed liberally; in favor of the

fessor and strictly against the lessee.”); United Fuel Gas Co.' v Cabot, 96 W. Va 387, 122 SE.
922, 925 (1924) (*“Oil and gas leases are construed most stro?ngly against those i?who solicit and
prepare them.”).

5. EDC solicited the 1986 leases at ivssue n t}ns case and preparcc% the initial and
final documents. If EDC intended for the leases to include coalbed methane w‘n}nn its drilling
rights and obligations, it was in the best position to insu}e that the leases gwcre clear and

unambiguous in that regard.

6. The leases will be construed as of the date of their execution. Ozf'esta v. Romano

Bros., Syl. Pt. 2, 137 W. Va. 633, 73 §.E.2d 622 (1952).

7. The question of whether ambiguity exists in an instrument is a qrﬁxestion of law to

‘be decided by The court. Berkeley County Pub. Sch. Dist. V. Vifro Corp., 152 fW . Va. 752, 162

S.E.2d 189 (1968), Fraternal Order of Police v. City of Fairmont, 196 W. Va. 97, 468 S.E.2d 712
(1996). (“Courts sometimes may ponder extrninsic evidence to determine whetbitcr an apparently

clear term actually is uncertain.”).

“

8. Latent ambiguity, which does not appear upon the face of the décument, may be

created by intrinsic facts or extraneous evidence, Kopf v. Lacey, 208 W. Va.§307, 540 S.E.2d

170, 175 (2000); Bell v. Wayne Gas Co., Syl. Pt. 2, 116 W. Va 280, 181 S.E. 6309 (1935) (*“Oral
testimony of the general usages of the gas business, which ,Iﬁust have been in;%the minds of the
parties at the time of entering into the contract, is admissible to explain an ambfguity in a written
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contract for the purchase of gas, whether the ambiguity be latent or patent.”’); Beléher v. Big Four

Coal & Coke Co., Syl., 68 W.Va. 716, 70 S.E. 712 (1911) (“I%arol evidence is alévays adrnissible
to explain latent ambiguities in a written instrument.”). :

9. In the subject leases, lessors leases, let and ;iemiscd to the lesésee the right to
develop “all oil and gas” in certain formations, but did not érant lessee rights o or in the coal
estate retained by the lessors and did not unambiguously stzgte or indicate that he lessee would
have the right to extract coalbed methane from the lessors’ ccgal' seams. EDC’s Qlalm of the night
to invade and to potentially damage the lessors’ coal scams fo extract coalbed r;jlethane conflicts
with the lessors’ retention of the coal estate.

10. An oil and gas lease entered into before any?com'ﬁlercial coalbe?;d methane wells
had been permitted and drilled in West Virginmia and bcfoi;‘e West Virginia 1‘3w contemnplated
coalbed methane development which leased to the }eésee "all oil and gas" does not
unambiguously grant the lessee the right to dnill into the Ies‘;sor's coal searns tu produce coalbed
methane.  Because coalbed methane is unavoidably as§6c15ted ‘with c:%ozif and is mot
unambiguously part of the gas estate and since the Ieasesi were executed beéfofe any coalbed
methane development had commenced in West Virginia, tht_é: 1986 leases are l%tently arnbiguous
on the issue of whether they granted EDC the right to dnll into lessors’ coal §seams to develop
coalbed rnethane.~ |

1L An oil and gas lease entered into before any commercial coalbfed methane wells
had been permitted and drilled in West Virginia and beforeﬁi West Virginia Iav%‘! provided for the
drilling and fracing of coal seams to extract and market co'a%bed gas does not géve the oil and gas

lessee the right to produce gas from coal seams retairéed'i)y the lessorf; absent language
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specifically providing for or clearly indicating the intention of the parties to allowg for that right.
12.  The references in the leases to the terﬁr “shallow well” a‘nd to “possible
productive formations” are also ambiguous. West Virginia Iiaw in 1986 did'nogt provide for 6r
cqntamfnlate the drilling of commercial coalbed methane wellé; and required that ml and gas wells
to be cased through the coal seams (W. Va. Code § 22B—1-12§3, currently W. Va.;f Code § 2—6-18)

and thus did not regard “shallow wells” as coalbed methane wells and did no%t recognize coal

horizons as possible productive formations.

13. The law must be read into and with a contrac}. Carleton Mim'ng%& Power Co. v.

West Virginia N. R.R. Co., 106 W. Va. 126, 145 S.E. 42, 45 (1928). When telying upon the
statutory law to construe a lease, “statutes which relate to thef same subject m.attczzr should be read

, { o
and applied together so that the Legislature’s intention canibe gathered from the whole of the

enactments.” Rollyson v. Jordan, 518 S.E. 2d 372, 378 (1999;).

14.  The language contained in the 1986 leas:f;s is similar to ?the language in
conventional oil and gas Teases executed by EDC % decade earlier. Aitf]oﬁggﬁt}{e plaintiffs’
testimony about whgn EDC first learned of the existence; and commercial'%«alue of coalbed
methane was inconsistent, the testimony of William Evans?indicates that 197§i was the earliest
time that EDC would have determined that coalbed methanei*coul‘d be commerci?élly developed.

15. T};e conduct of parties duning the years subsﬁ%quent to execution of the leases may
be examined to ascertain the intention of the parties regardi\ing the inclﬁsion of coalbed methane

in the leases. West Virginia courts have repeatedly applied the doctrine of pratgf.tical construction

to oil and gas leases, Hays and Co. v. Ancro Oil & Gas Co.,ri] 86 W. Va. 153, 1.}%5-56, 411 S.E2d
478, 480-81 (1991) (reversing grant of summary judgme:mgj and noting practicj”zil construction 1s
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proper for use to construe ambiguities in an oil and gas lease); John D. Stump &:,:Assocs., Inc. v.

Cunningham Mem’l Park, Inc, Syl Pt 7, 187 W. Va. 438; 419, S.E2d 699 71992); Kelley,

Gidley, Blair & Wolfe, Inc. v. City o.f Parkersburg, 190 W. Va 406, 409, 438 SEZd 586, 589
(1993). | | |

16.  The conduct of EDC does not indicate that EI‘)C regarded its drfilling rights and
obligations under the leases to extend to coalbed methane and%;is inconsistent withg its claim of the

right to develop the coalbed methane m the tracts described inithe leases.

17.  All provisions in a mineral lease must be considered when determiining the intent

of the.parties. Marmet v. Watson, Syl. Para. 2, 106 W. Va. 429, 145 S.E. 744 (15528). Every part

of a lease must be considered in am'.ving at the intention of tihe parties. United é%’Fuel Gas Co. v.
Cabot, et al., 96 W. Va. 387, 122 SE 922 (1924). :

18.  The leases contain no language conferring upon the lessee the right -- or the
obligation - to drill into the lessors’ coal to develop coalbeé methane. Viewed 4m thelr entirety,
the Teases are 'é6n€éﬁtﬁﬁa7 o1l and gas leases, and were not iii::tehded to confer up,on t_he‘ lessee the
right to d;velop coalbed methane. A

19.  Under the leases, EDC intended to secure a;nd the lessors inteélded to grant to
EDC the right to produce all gas above shallow well depth ‘I;Ot associated with the lessors’ coal,

but the parties to the leases did not intend to and did not graflt EDC the nght togproducc coalbed

gas from the lessors’ coal seams.

20. EDC as the lessee under the leases has received the benefit of ywhat it bargained
for, and to now grant it the right to drll for and produce c;oalbed methane ergmld give EDC a
right it did not seek, solicit or secure.
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21.  The lessors had full right and authority to enter into the August 14, 2001 coalbed
methane leases with GeoMet, and under those leases GeoMet has the full and unencumbered
right to develop coalbed methane from the lessors’ properties, subject to the;:terms of those

leases.
ORDER
Accordingly, EDC’s request for an Order declaring?‘that, under the te?;ims of the two
September 15, 1986 leases at issue in this case, EDC has the Enght to dnill in the?fcoal formations
on the properties in question and produce natural gas thereﬁom, including coa;%bed methane is
hereby DENIED, and that this legal action is hereby DISMISSED, with prejudiceg.

-

It is further ORDERED, declared and decreed that under the two Chalbed Methane |
Leases between defendants in this case as lessors and the defendant G*::ol\/Irﬂt;E as lessee dated
August 15, 2001, GeoMet has the exclusive right to develop coalbed methane fram the properties

described in those Coalbed Methane Leases; and, further, that: those Coalbed Melthane Leases are

valid and enforceable in accordance with their terms.
The Clerk is directed to mail copies of this Order to:

Thomas McJunkin, Esquire,
Jackson & Kelly,

. P. O.Box 553 .
Charleston, West Virginia 253;22

Donald R. Johnson, Esquire,
Sugar Loaf Crossing

1950 Electric Road
Roanoke, Virginia 24018

Danny W. Barie, Esquire, :

93 Wyoming Street, Suite 207:

Welch, West Virginia 24801
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Kevin P. Oddo, Esquire,

Flippin, Densmore, Morse, Ruthierford & Jessee,
1800 First Union Tower .

Drawer 1200

Roanoke, Virgima 24006

ENTER this Order the 19th day of June, 2002.

 RIDOLMA 1 /U NFKY, I, JGPGE
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