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AGENDA

1:00 PM [ETHICS] Beyond Schadenfreude: Artificial Intelligence and Legal Ethics
Jessiah Hulle

1:30 PM  The Current State of Punitive Damages in Virginia
Josh Lepchitz

2:00 PM The Data Breach Lawsuit: Strategies for Avoiding and Winning Cyber Litigation
John Danyluk

2:30 PM Break

2:45 PM  What to Know About Raising Money Through Private Placements
Mike Moro

3:15 PM Five Common Legal Issues in Federal Government Contracting:
Issue Spotting for Non-Government Contract Specialists

Paul Hawkins

3:45 PM  [ETHICS] Strategies and Tips for Avoiding Legal Malpractice Claims and Bar Complaints
Guy Harbert

4:15 PM  Reception
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Attorneys

John M. Scheib

Partner

o Office: 757.916.3511
o Fax: 540.983.9400
e Email: scheib@gentrylocke.com

John Scheib is a partner in Gentry Locke’s General Commercial Practice Group. He is the former Chief Legal Officer and a former
senior executive of Norfolk Southern Corporation, and has extensive deal-making, legislative, regulatory, and business experience. The
majority of John’s career has been spent working in the legal aspects of the transportation and railroad industries. He has experience in
strategic communications and strategic planning as well as in managing internal teams across a variety of practice areas. He is adept at
managing administrative tasks as well as identifying and implementing process improvements.

John has served on the advisory board of several companies and previously served on the board of directors for Conrail. He served as
President of two captive insurance companies. John also served on the board of directors for the United States Chamber of Commerce
from 2018 to 2020 and is an active member of the Virginia Bar Association’s Transportation section. He currently serves on the Virginia
Bar Association Board of Governors, on the Virginia Small Business Financing Authority, and as President and Chair of the Board of
Scouting America.

Education

e Villanova University School of Law, J.D. magna cum laude with honors: Order of the Coif; Law Review; Hyman-
Goodman Award; Leonard Levin Memorial Award; Wapner, Newman & Wigrizer Award
o University of Virginia, B.A.

Experience
Legal Counsel

Recognized legal elite with more than twenty years practicing law and leading and evolving a law department based on four pillars —
quality legal advice timely, position for positive outcomes, cost effectiveness, and develop people. Extensive experience in commercial,
litigation, regulatory, and antitrust law.

Government Relations and Communications Leader

Developed comprehensive media, political, and legal strategies to position NS as thought leader. Led multiple government relations
campaigns to advance or oppose legislation or regulations. Led legal and public relations efforts to fight off takeover attempt.
Coordinated cohesive public relations campaign called “Reimagine Possible” to position company as industry thought leader on
technology in transportation, which was awarded Silver Bull Dog award for Best Public Relations campaign.

Vision/Strategy

Leveraged data analytics to drive vision, direction, and culture change in Legal, Government Relations, Corporate Communications,
Human Resources, and Labor Relations functions. Innovates with new tools, systems, and processes to streamline business operations,
improve efficiencies, and reduce costs. Redesigned and focused organization around lowering the effort for customers to interact with
the company, which is proven to be the key driver of customer loyalty.

Board Member and Advisor

Served on for-profit and not-for-profit boards and advisory boards to refine strategies and test management assumptions and plans.



Fundraiser and Trainer in Civic Roles

Chaired and worked 2020 Friends of Scouting campaign that is second best in Southern Region of BSA and finished at ~180% of 2019
campaign.

Professional Experience

e Provided legal support to and worked with clients on a broad range of issues, including regulatory, legislative, and
government relations issues; commercial contracts; business and transactional matters; antitrust issues; litigation
strategy; and board issues.

« Has worked with companies of all sizes to advance their business interests through effective lawyering.

¢ Representative clients include Class | railroad that was target of takeover, including advising the Board of Directors;
Class | railroad in regulatory proceeding to gain approval of acquisition of another Class | railroad; commercial vacuum
company in commercial contract drafting; and a consulting firm in agreement drafting and negotiation.

e Served as Executive Vice President and Chief Strategy Officer at Norfolk Southern Corporation, one of the nation’s
premier rail transportation companies with $11.5B in revenues and operating ~19,500 route miles in 22 states and the
District of Columbia. Prior to this, John served as General Counsel/General Attorney, then Senior Vice President of Law
and Corporate Relations, then Executive Vice President of Law and Administration/Chief Legal Officer for Norfolk
Southern Corporation.

Affiliations
e Advisory Board, AttorneyLive (2020-present)

¢ Advisory Board member, Telegraph, “Early stage startup transforming the rail industry through category-defining
software” (2020- present)

e Conrail, Board of Directors (2018); Benefits Committee (2016-2018)
e General American Insurance Company (NSC Vermont captive), President (2017-2018)
e General Security Insurance Company (NCS Bermuda captive), President (2017-2018)
« Railroads Subcommittee, Public Utilities and Railroads Section, American Bar Association, Vice Chairman (2009-2020)
¢ United States Chamber of Commerce, Board of Directors (2018-2020)
e Association of American Railroads, Policy and Management Committee or its subcommittees (2005-2020)
o \irginia Bar Association, member of Transportation Section; past Chair Corporate Counsel Section (present)
o Tidewater Council, BSA, Executive Board (2010-present)
o President (2024)
o Executive Vice President (2023)

e 2020 Chairman of Friends of Scouting Fundraising Campaign, doubling campaign size. Southern Region. 2020
campaign finished at ~180% of 2019 campaign.

¢ Vice President of Membership (2015-2017)

o Silver Beaver Award (2020)

¢ Council Alumnus of the Year (2020, first in Tidewater Council)
o NESA Outstanding Eagle Scout (2023)

Admissions

e Admitted to Bar in Virginia

o Eastern District of Virginia

e United States Court of Appeals for the Fourth Circuit
Executive Education

¢ Harvard Business School, Cambridge, Massachusetts
Certificate: General Management Program (2015)
Honors: Strategy Competition Finalist

o University of Virginia Darden School of Business, Charlottesville, VA
Executive Education for Norfolk Southern Employees (2007)

Awards

o Listed in Best Lawyers in America for Corporate Law (2024 — 2026)

« Named to the Leaders in the Law List by Virginia Lawyers Weekly (2023)

« Named a Virginia Legal Elite, Virginia Business Magazine (2011-2013, 2018, 2023-2024)

e Awarded the Surface Transportation Board Award for Excellence (2003)

¢ Received the Secretary’s Team Award, from Secretary of Transportation, Norman Y. Mineta (2005)
« Named Outstanding Young Virginian of the Year, awarded by the Virginia Jaycees (2002)

o Eagle Scout



Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES.

e Feb 20, 2025 — Port Commission Oversteps Its Authority in Pursuing Railroad
¢ May 20, 2024 — Railroad’s Track Cannot Be Taken by Local Development District
e Nov 17, 2023 — STB Holds That Town Can’t Thwart Development of Rail Facilities
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Attorneys

Jessiah S. Hulle

Associate

Office: 540.983.9416

Mobile: 540.798.5716

Fax: 540.983.9400

Email: hulle@gentrylocke.com

Jessiah Hulle is a litigation associate, with a practice focused on white collar defense, internal investigations, commercial litigation,
and criminal appeals.

Jessiah primarily represents individual and corporate clients in investigations, civil enforcement actions, and criminal prosecutions
brought by government entities—including grand juries, regulatory agencies, state Attorneys General, U.S. Attorneys, and branches of
the U.S. Department of Justice. These matters involve a wide range of criminal allegations—such as fraud, conspiracy, public
corruption, and violations of the Anti-Kickback Statute (AKS) and Food, Drug & Cosmetics Act (FDCA)—as well as civil claims under
the False Claims Act (FCA) and Virginia Fraud Against Taxpayers Act.

In his commercial litigation practice, Jessiah litigates disputes involving contract breaches and business torts like fraud, tortious
interference, conversion, and conspiracy. He also helps clients defend against discrimination claims under Title VII, Title IX, the Fair
Housing Act (FHA), the Virginia Fair Housing Law, and the Virginia Human Rights Act (VHRA).

As a former clerk for the Honorable Mary Grace O’Brien of the Court of Appeals of Virginia, Jessiah maintains an active criminal
appeals practice, representing clients before the Court of Appeals and Supreme Court of Virginia on both a retained and court-appointed
basis.

Outside of work, Jessiah writes and speaks on civil procedure and the intersection of artificial intelligence (AI) with litigation and legal
ethics.

Education

e Washington and Lee University School of Law, J.D. magna cum laude
e University of Valley Forge, B.A. summa cum laude

Experience
White Collar Defense & Investigations

¢ Represented businessman in high-profile investigation and prosecution of public-corruption conspiracy; secured
favorable plea deal and sentence of probation.

¢ Represented business consultant in high-profile sentencing for obstruction of justice.

o Assisted with securing Non-Prosecution Agreement without admissions for large healthcare company in joint federal-
state criminal investigation into alleged Medicaid fraud and abuse.

o Assisted with representing employees of large research company during federal grand jury investigation into alleged
Animal Welfare Act violations.

o Assisted with defending individual and corporate clients in the pharmaceutical industry against federal criminal and civil
investigations involving alleged violations of the Food, Drug & Cosmetic Act (FDCA) and Anti-Kickback Statute (AKS).

¢ Assisted with representing individual and corporate clients in the zoo industry against criminal and civil enforcement
actions brought by a state Attorney General.

¢ Briefed motion securing new trial for public official in politically-charged criminal prosecution; charge later dismissed with
prejudice.

¢ Obtained dismissal of student misconduct charges against students at Virginia Military Institute and the University of
Virginia.

Commercial Litigation



Won dismissal, with prejudice, of federal civil conspiracy claims brought under Racketeer Influenced and Corrupt
Organizations Act (RICO) against medical practice management consulting business and its executive.

Won summary judgment on federal sex discrimination claims brought under Title VII, 42 U.S.C. § 1981, and the Virginia
Human Rights Act against national food producer.

Won summary judgment, on sovereign immunity grounds, on whistleblower retaliation claims brought under the Virginia
Human Rights Act and Virginia Fraud Against Taxpayers Act against a city.

Assisted with litigating complex business disputes involving breach of contract, civil RICO, breach of fiduciary duty,
statutory business conspiracy, common law conspiracy, and fraud.

Assisted with defending national real estate development and management firms against federal class action involving
alleged violations of the Virginia Consumer Protection Act (VCPA) and Virginia Fair Housing Law; case settled favorably.
Successfully opposed motions to dismiss and/or demurrers in business disputes involving breach of contract, detinue,
and unlawful detainer of commercial property.

Pro Bono & Court-Appointed Work

Represented ex-inmate in Bivens lawsuit against Bureau of Prisons employees, alleging violations of the Fourth, Fifth,
and Eighth Amendments for excessive use of force, denial of due process, and denial of medical care.

Represented defendants convicted of violent crimes in appeals to the Court of Appeals of Virginia and in petitions for
appeal to the Supreme Court of Virginia.

Affiliations

Member, Virginia State Bar (2020-present)

Member, Roanoke Bar Association (2022-present)

Member, Federal Bar Association, Western District of Virginia Chapter (2021-present)

Appellate Advocacy Chair, Moot Court Executive Board, Washington and Lee University School of Law (2019-2020)

Admissions

Virginia
United States District Court, Western District of Virginia
United States District Court, Eastern District of Virginia

Awards

Pro Bono Honor Roll, Virginia Access to Justice Commission (2023, 2024, 2025)

President’s Bronze Volunteer Service Award, AmeriCorps (presented by the Roanoke Bar Association) (2023, 2024,
2025)

40 Under 40, The Roanoker Magazine (2024)
Best Petitioner Brief Award and Runner-Up Team, National Thurgood Marshall Moot Court Competition (2020)

Published Work

Lunch Orders, The Green Bag (2025)
Litigators Must Do Court-by-Court Homework as Al Rules Flourish, Bloomberg Law (2024)

Dual-Purpose Communications and the Attorney-Client Privilege in the Fourth Circuit, Wake Forest Journal of Law
& Policy (2024)

More Adjudication in the New Uncanny Valley, Roanoke Bar Review (2024)

Adjudication in the New Uncanny Valley, Roanoke Bar Review (2023) (with Megan Worley)

Al Standing Orders Proliferate as Federal Courts Forge Own Paths, Bloomberg Law (2023)
Artificial Intelligence, Real Discrimination, Richmond Journal of Law and Technology Blog (2023)

Renters with Criminal History as Quasi-Protected Class, The Fee Simple (The Journal of the Virginia State Bar Real
Property Section) (2023)

Presentations

growing pAlns, Vanderbilt University Law School (2025)

Generative Al in the Courtroom: The Legal Battles and Ethical Dilemmas Shaping Its Future, Bloomberg Law (2025)
(with Joshua Fairfield, Golriz Chrostowski, and Jason Wilson)

How to Avoid Misusing Al (When Not Using Al), Gentry Locke (2025)

How to Ethically Summon the Demon, Richmond Bar Association (2024) (with Harrison Richards and Ryan Starks)
How to Ethically Summon the Demon, Roanoke Bench-Bar Conference (2024) (with Harrison Richards)
Demystifying Al, Ferrum College-Gentry Locke Lecture Series (2024) (with Joshua Fairfield, Laura Sprouse, and
Katherine Martin)

Privacy and Cybersecurity Compliance in the New Era of Al, Gentry Locke Seminar (2024) (with John Danyluk)
Schrodinger’s CatDog: Dual-Purpose Communications in the Fourth Circuit (2023)

Ethics in Internal Investigations, Gentry Locke Seminar (2022) (with Thomas Bondurant, Erin Harrigan, and Jennifer
DeGraw)
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Josh E. Lepchitz

Associate

o Office: 757.916.3526
o Fax: 540.983.9400
e Email: jlepchitz@gentrylocke.com

Josh Lepchitz is a member in the firm’s Civil Defense Litigation practice group. Josh’s practice focuses on defense litigation, primarily
on workers compensation, personal injury and insurance defense. He handles complex cases both in the General District and Circuit
Courts throughout the Commonwealth.

Prior to joining Gentry Locke, Josh was an associate at a boutique law firm in Norfolk. He also served as Assistant Commonwealth’s
Attorney for the city of Norfolk, prosecuting criminal offenses. Josh is a native of Southwest Virginia.

Education

e University of Richmond School of Law, J.D.
e The College of William & Mary, B.A.

Experience

¢ 150 and counting cases handled involving workers compensation matters
o Defended against multi-million dollar personal injury and premise liability claims
¢ Handled cases involving complex employment matters, personal injury claims, criminal defenses, and insurance claims

¢ Prosecuted misdemeanor and felony offenses ranging from traffic infraction appeals to murder while serving as Assistant
Commonwealth’s Attorney for the city of Norfolk

e Served as a domestic violence prosecutor while serving as Assistant Commonwealth’s Attorney for the city of Norfolk

Affiliations

e Board Member, Norfolk Portsmouth Bar Association, Young Lawyers Division
¢ Member, PRISM Society of Young Professionals, Virginia Opera

¢ Member, Virginia Museum of Contemporary Art

e Board Member, GenZoo, Virginia Zoo

Admissions

¢ Virginia State Bar
¢ U.S. District Court, Eastern District of Virginia

Awards
« Named a Virginia Rising Star in Workers’ Compensation, Civil Litigation by Super Lawyers (2025)



@ GENTRY LOCKE

Attorneys

John G. Danyluk

Partner

Office: 804.956.2066

Mobile: 804.205.0157

Fax: 540.983.9400

Email: danyluk@gentrylocke.com

John Danyluk practices in Gentry Locke’s White Collar Defense, Investigations & Compliance practice group, ranked Band 1 by
Chambers USA. John represents both corporate and individual clients during their most difficult times, defending and guiding them
through all phases of the criminal process. John defends and counsels clients in highly-regulated industries, with a particular focus on
government contractors and the defense industrial base, healthcare and pharmaceutical companies, and critical infrastructure entities.

In addition to litigating on his clients’ behalf, John specializes in helping clients avoid government scrutiny through compliance. John
conducts internal investigations for organizations of all sizes to identify exposure areas and provide proactive compliance guidance to
protect those clients from future litigation or criminal prosecution.

An expert in data privacy and cybersecurity, John is a Certified Information Privacy Professional (CIPP/U.S.) with the International
Association of Privacy Professionals (IAPP) and guides clients through complex and evolving data privacy and cybersecurity laws and
regulations. John provides proactive compliance advice to major corporations and government contractors and guides these clients
through their responses to cyber incidents and ensuing investigations. Additionally, John uses his intimate knowledge of federal
procurement and trade regulations, which he first developed as an Army JAG Officer, to advise government contractors on a wide
variety of compliance requirements under the FAR, DFARS (including CMMC), DOJ’s Civil-Cyber Initiative, and ITAR.

Prior to joining Gentry Locke, John had a distinguished career with the U.S. Attorney’s Office and the United States Armed Forces,
serving for more than four years in the U.S. Army Judge Advocate General’s Corps and as a Special Assistant U.S. Attorney

(SAUSA). As a federal prosecutor in the Western District of Texas, John served as the lead trial attorney for Fort Hood’s exclusive
federal jurisdiction and litigated over 1,000 cases, including numerous federal jury trials. As an Administrative & National Security Law
Attorney in Grafenwohr, Germany, John advised on internal investigations into a variety of misconduct and financial issues, and advised
senior military leaders on regulatory requirements for construction and acquisition of defense equipment.
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John Danyluk

Education

o University of Richmond School of Law, J.D.
o University of Richmond, B.A.

Special Licenses
e Certified Information Privacy Professional with a U.S. designation (CIPP-US)

Experience



Represented multiple government contractors in responses to cyber incidents, including immediate containment of
threats, compliance with reporting obligations, and cooperation with complex DoD investigations

Regularly advise defense contractors regarding cybersecurity compliance and preparation for CMMC, as well as
compliance with other federal regulations, including the FAR, DFARS, ITAR, FOCI, BAA, and TAA.

Conducted multiple large-scale internal investigations and provided compliance advice for defense contractor pertaining
to compliance with NAVSEA requirements and False Claims Act liability.

Advised software and engineering firm throughout successful bid for government contract to serve as primary data
processor for U.S. Food and Drug Administration’s IT Infrastructure for State Regulatory Programs, including federal
cybersecurity and regulatory compliance and compliance with individual state privacy and security laws for all fifty states.
Advised large defense contractor providing veterans’ services regarding compliance for planning and completion of off-
shoring their IT department.

Represented former defense contractor executive in parallel civil and criminal federal investigations into procurement
fraud.

Represented large identity verification corporation in defending one of the first privacy-based government enforcement
actions under the newly implemented Virginia Consumer Data Protection Act.

Regularly advise private-sector clients on cybersecurity & data privacy compliance, including compliance with the
Virginia Consumer Data Protection Act (VCDPA), California Consumer Protection Act (CCPA), and General Data
Protection Regulation (GDPR), HIPAA, GLBA, and compliant cross-border data transfers.

Regularly advise private-sector clients regarding substantial losses due to cyber-attacks, including business email
compromise, ransomware, and cyber-extortion attacks.

Successfully defended multiple website tracking lawsuits targeting clients’ digital advertising and monitoring practices,
including claims brought under the California Invasion of Privacy Act (CIPA).

Represented a key member of management of National Football League franchise during federal and state regulatory
and criminal investigations.

Represented prominent NBA player agent throughout fraud investigation

Counseled corporate client throughout Virginia Department of Treasury investigation into compliance with state
regulations to minimize liability and avoid government enforcement action.

Defended multiple international pharmaceutical companies facing criminal charges or civil lawsuits related to healthcare
fraud.

Represented a non-profit university throughout a 13-month long internal investigation, as part of a team of 70 lawyers,
accountants, and IT members investigating the organization’s financial and business operations.

Conducted an internal investigation for a grant-funded non-profit organization during a nine-month long investigation that
included allegations of financial misconduct, sexual misconduct, and discrimination.

Represented Virginia state agency during a U.S. Attorney’s Office investigation into violations of the Affordable Care Act.
Represented a minor student with physical and developmental impairments accused of sexual assault, leading to a
finding of “not responsible” in a Title IX investigation.

Represented a university student in criminal and Title IX investigations who was accused of sexual assault of a minor,
leading to a full dismissal of the Title IX investigation and no criminal charges.

Represented multiple university students in Title IX and student misconduct investigations related to hazing, sexual
misconduct, and harassment, leading to full dismissals for each student

Represented numerous clients accused of state and federal crimes, including healthcare fraud, sexual assault, criminal
misbranding, Endangered Species Act violations, and various other regulatory and criminal offenses.

As a Special Assistant U.S. Attorney, served as lead trial attorney for Fort Hood’s exclusive federal jurisdiction within
WDTX.

As a Special Assistant U.S. Attorney, litigated over 1,000 federal cases, including numerous federal jury trials, bench
trials, and hearings.

As a Special Assistant U.S. Attorney, closely advised FBI and Army CID agents on criminal investigations.

As an Administrative & National Security Law Attorney in Grafenwohr, Germany, advised on internal investigations into a
variety of issues, including senior leader misconduct, discrimination, sexual harassment, death and suicide
investigations, and financial loss investigations.

As an Administrative & National Security Law Attorney in Grafenwohr, Germany, advised on regulatory requirements and
reviewed multi-million dollar purchase agreements for construction and acquisition of defense equipment.

As an Administrative & National Security Law Attorney in Grafenwohr, Germany, served as primary legal POC during
outbreak of COVID-19 and lead U.S. Army Europe’s commanders through complex legal hurdles of exercising
command/control of personnel in pandemic.

As a Military Magistrate, responsible for authorizing law enforcement search warrants and making pre-trial confinement
determinations for criminally charged defendants.

Affiliations

Chair-Elect, Federal Bar Association — Criminal Section
Criminal Justice Act Panel, Eastern District of Virginia
Member, Virginia State Bar

Member, Virginia Bar Association

Member, American Bar Association



¢ Judiciary Committee, Richmond Bar Association
e Editor-in-Chief, Richmond Journal of Law and Technology, University of Richmond School of Law (2015-16)

Admissions

¢ Virginia State Bar

o Western District of Texas
o Eastern District of Virginia
o Western District of Virginia

Awards

o Named “Up & Coming Attorney” for White Collar Investigations by Chambers USA

o Named to Best Lawyers in America “Ones to Watch” in Criminal Defense: White-Collar (2026)

o Recognized as an “Up & Coming Attorney” by Chambers and Partners USA (2025), Litigation: White Collar Investigations
o Named a “Legal Elite” for Cybersecurity & Data Privacy Technology law in Virginia Business magazine (2024)

¢ Named a Virginia Lawyers Weekly Go To Lawyer for Cybersecurity and Data Privacy (2025)

o Named a Virginia Super Lawyers “Rising Star” in Criminal Defense: White Collar (2025)
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Attorneys

Michael V. Moro, 11

Partner

Office: 757.916.3513

Mobile: 757.635.3983

Fax: 540.983.9400

Email: mmoro@gentrylocke.com

Mike Moro is a partner in the firm’s General Commercial Practice Group. Mike advises business owners and business organizations on
matters concerning mergers and acquisitions, corporate governance, corporate finance, and all manner of commercial transactions. He
assists clients in connection with the preparation of governing documents, shareholder agreements, and operating agreements. He
negotiates commercial contracts, including software license agreements and cloud computing agreements, handles all aspects of mergers
and acquisitions transactions, and advises clients in connection with the negotiation of commercial lease agreements.

Prior to joining Gentry Locke, Mike served as Of Counsel at a boutique business law firm and prior to that, served as Corporate Counsel
for a NASDAQ-listed financial services company. Previously, Mike served as Senior Counsel for a global sports and entertainment
technology provider and also worked at law firms in Miami, FL and Rome, Italy. Mike speaks Italian, Spanish, and Portuguese.

Education

¢ University of Miami School of Law, J.D.
¢ University of Massachusetts Amherst, B.A.

Experience

o Represented publicly traded company in multiple mergers and acquisitions transactions, including acquisitions in Europe
and South America.

¢ Represented publicly traded company in multiple renegotiations of its syndicated credit facility.

¢ Represented solar developer in negotiation of credit facility.

¢ Represented management team and investors in leveraged management buyout of specialized recruiting company.

¢ Represented real estate investment firm in connection with multiple Regulation D private placements.

¢ Represented health care technology company in connection with Regulation D private placement of convertible notes.

¢ Represented multinational sports media company in the negotiation of complex IT service agreements with global sports
federations and broadcasters.

¢ Represented security solutions company in the negotiation of software license agreements and cloud services
agreements with national retailers.

e Served as Virginia counsel to real estate developer in refinancing transaction.
o Represented real estate developer in negotiations with multiple telecommunications providers.

o Represented private equity firms, strategic buyers, target companies and target company shareholders in M&A
transactions.

e Acted as general counsel to the US subsidiaries of foreign companies.

Affiliations

e American Bar Association, Business Law Section, Mergers & Acquisitions Committee, Federal Regulation Committee

e Virginia Bar Association, Business Law Section

e Veterans Business Outreach Center, Consulting Attorney

e Virginia Beach Bar Association AN
e Virginia State Bar, Business Law Section

e Past Member, Sandler Center Foundation Giving Circle

¢ Hampton Roads Community Foundation Community Leadership Partners, Membership Committee

e Board Member, Association of Corporate Growth (ACG 757)



Admissions

¢ Virginia State Bar
e The Florida Bar

Awards

« Named to Coastal Virginia Magazine’s 2025 Top Lawyers list for Business Law, Corporate Finance and Mergers &
Acquisitions.
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Attorneys

Paul D. Hawkins

Partner

o Office: 757.916.4405
o Fax: 540.983.9400
o Email: phawkins@gentrylocke.com

Paul Hawkins practices in the firm’s General Commercial practice group specializing in government contracting. Paul helps
government contractors win more business and navigate complex regulations with confidence representing clients at every stage of their
business journey from assisting with corporate formation and governance issues to mergers and acquisitions and succession planning. As
a recognized “Rising Star” in government contracts law by Virginia Super Lawyers, he combines deep legal knowledge with real-world
military experience to deliver practical solutions that drive results.

Paul’s practice encompasses a broad range of services designed to support businesses throughout their lifecycle, with a particular focus
on government contractors. He advises on corporate formation and governance, including structures tailored for government contracting
needs. His experience includes guiding clients through strategic mergers, acquisitions, and succession planning, as well as structuring
joint ventures and partnerships, including opportunities under the SBA All-Small Mentor-Protégé Program. Paul also helps businesses
protect and grow their government contracting portfolios through bid and size protest representation, contract claims and appeals
advocacy, and negotiation of subcontracts and teaming agreements. Additionally, he provides critical compliance and risk management
counsel in areas such as Federal Acquisition Regulation (FAR) compliance, small business and socioeconomic set-aside programs,
intellectual property and data rights protection, and security clearance and export control regulations.

Before joining Gentry Locke, Paul was a partner at a boutique firm specializing in government contracting and construction, where he
developed a reputation for solving complex regulatory challenges and helping contractors win more business. Paul’s active-duty service
as a U.S. Navy Surface Warfare Officer and continued service in the Navy Reserve—including multiple overseas deployments—
provides invaluable insight into how government agencies think and operate. This military perspective gives his clients a distinct
competitive edge, especially in the defense sector.

Education

o William & Mary Law School, J.D.
o East Carolina University, B.S. summa cum laude

Experience

¢ Guides government contractors through complex compliance challenges, providing strategic counsel on FAR and
DFARS requirements during both proposal development and contract performance to minimize risk and maximize
success.

¢ Represents clients in bid protest disputes and protects their interests before the Government Accountability Office (GAO)
and U.S. Court of Federal Claims, while expertly navigating pre- and post-award debriefing processes to best advise
clients on their rights and options in the contract award process.

o Represented clients in Requests for Equitable Adjustment (REAs) and contract claims under the Contract Disputes Act
including successful advocacy before the Armed Services and Civilian Boards of Contract Appeals.

o Protects valuable intellectual property rights by providing sophisticated guidance on software and data rights compliance
under FAR and DFARS, including in Other Transaction Authority (OTA) agreements.

¢ Maximizes small business contracting opportunities by structuring compliant corporate formations and ownership
arrangements under SBA programs including 8(a) Business Development, Women-Owned, HUBZone, and Service-
Disabled Veteran-Owned certifications.

o Structured dozens of profitable joint venture partnerships through expertly drafted and negotiated agreements under the
SBA's small business programs, including the All-Small Mentor Protégé Program, expanding clients’ competitive
capabilities.

¢ Advised clients on compliance and data rights issues under the Small Business Innovation Research (SBIR) / Small
Business Technology Transfer (STTR) programs including representing both buyers and sellers in “successor-in-interest”



transactions under applicable SBIR/STTR program rules.

« Represented government contractor clients involved in mergers and acquisitions on both the buy and sell side advising
on various due diligence, structuring, and compliance/notification requirements.

o Assisted clients through efficient navigation of the FAR’s complex novation process, protecting business continuity and
contractual relationships.

o Built robust compliance frameworks for clients through development and implementation of comprehensive ethics and
compliance programs tailored to government contracting requirements.

o Worked with clients to ensure full compliance with export control regulations, cybersecurity requirements, facility security
protocols, and personnel clearance obligations.

Affiliations

¢ Incoming Chairman of the Board, Anchor Scholarship Foundation

o Board Member, Tidewater Association of Service Contractors

o Past Board Member, National Veteran Small Business Coalition, Mid-Atlantic Chapter
¢ Past Board Member, USO of Hampton Roads and Central Virginia

¢ Member, Virginia State Bar

Admissions

¢ Virginia State Bar
o Eastern District of Virginia
¢ U.S. Court of Federal Claims

Awards

e Virginia Business Magazine “Legal Elite” (2023, 2024)
e Virginia Super Lawyers “Rising Star, Government Contracts” (2024, 2025)
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Guy M. Harbert, 111

Partner

o Office: 540.983.9349
o Fax: 540.983.9400
e Email: harbert@gentrylocke.com

Guy Harbert chairs the Insurance practice group at Gentry Locke. For over 30 years, Guy has represented clients before trial and
appellate courts throughout Virginia on insurance coverage, insurance defense, and white-collar and other criminal defense matters. He
is an active member of the Virginia Association of Defense Attorneys and a frequent lecturer and author on insurance litigation issues.
Guy is consistently noted as a Virginia Super Lawyer in Personal Injury General: Defense, and since 2012 has consistently earned a spot
on the Best Lawyers in America list for Insurance Law.

Education

¢ Washington and Lee University School of Law, J.D. cum laude
¢ Davidson College, B.A.

Experience

« Representation of insurer in $6,000,000 third-party, bad faith litigation

o Representation of insurer in coverage matter for multi-million dollar “Chinese drywall” class action litigation

o Representation of insurers in numerous first-party arson/fraud/bad faith litigation

o Representation of insurers in numerous declaratory judgment actions regarding nature and extent of coverage owed on
liability and first-party claims

¢ Preparation of amicus curiae brief on behalf of the Virginia Association of Defense Attorneys in the Supreme Court of
Virginia regarding the scope of the Virginia Residential Landlord Tenant Act
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The Current State of Punitive Damages in Virginia

Joshua E. Lepchitz
Gentry Locke Norfolk Seminar — September 9, 2025

Punitive damages are damages that can be awarded in a civil litigation if the prevailing party can
meet its burden of proof and show that the defendant’s conduct was deliberate, or reckless to the
point that it shows a conscious disregard for the safety of others. Punitive damages are often
referred as “exemplary damages” because they are intended to send a message that such conduct
will be more severely punished, in an effort to deter any such conduct in the future—not simply
for the defendant involved in the lawsuit, but for society at large.

For punitive damages, Virginia courts are looking for, at a minimum, willful and wanton conduct
which reflects the defendant knew or should have known that an injury would have likely resulted
from their actions. Willful and wanton is the highest level of negligence. Punitive damages can
also be awarded for intentional tortious conduct. The burden of proof a plaintiff must carry to
justify punitive damages is the preponderance of the evidence. 1 Virginia Model Jury Instructions
— Civil Instruction No. 9.080 (2025).

The degrees of negligence:

e Simple Negligence
o Lowest degree of negligence.

o The failure to exercise the ordinary care of a reasonable person in the same
situation.

o Requires a duty, breach of that duty, harm/injury, and causal connection between
breach of duty and the harm/injury suffered.

o Compensatory damages are recoverable, not punitive damages.

e Gross Negligence

o Negligence that shows complete indifference and disregard for the safety of
others.

o Gross negligence refers to negligence that would be shocking to reasonable fair
minded people.

o Gross negligence is a question of indifference. A claim for gross negligence fails
when the defendant exercised some degree of care. The slightest consideration
towards the safety of others should defeat a claim for gross negligence.

o A plaintiff need not prove whether a defendant knew or should have expected the
consequences of their actions, but rather that the defendant disregarded any such
consideration pertaining to the consequence of its actions.



o Generally, the burden of proof for gross negligence is a preponderance of the
evidence. Virginia has particular carve outs for certain claims that will elevate the
burden of proof from preponderance of the evidence to clear and convincing.t

o Compensatory damages are recoverable while punitive damages are not
recoverable.

e Willful and Wanton Negligence
o This is the highest degree of negligence.

o This describes actions taken by a defendant that are executed either with malice,
intent, or a conscious disregard for the safety of others.

o A finding of willful and wanton negligence requires sufficient evidence that the
defendant(s) knew from the exiting circumstances that their conduct would
probably result in someone getting injured. Intent to harm or ill will is not a
required showing, but is quite helpful in establishing a deliberate disregard for the
safety of others.

o The burden of proof for willful and wanton negligence is by a preponderance of
the evidence. Much like gross negligence, statutory carve outs and exceptions can
shift the burden of proof to clear and convincing evidence. These carve outs
typically apply to sovereign and charitable entities, and will apply to particular
claims such as defamation.

o Compensatory and punitive damages are recoverable.

The level of negligence is a fact driven inquiry, and considers the entirety of the evidence,
circumstances, and reasonable inferences that can be made. For example, a professional in their
field with significant training will be expected to have a higher knowledge base and understanding
of potential consequences than a lay person.

Punitive damages are not without limitations in Virginia. There is a cap to how much a party can
receive in punitive damages of $350,000. Va. Code § 8.01-38.1. While it is not a reason to forego
the pursuit of punitive damages, they are subject to being taxed. The reason punitive damages are
taxable as “other income” is because punitive damages serve a purpose outside of making an
injured party whole.

Statutes to keep in mind regarding punitive damages.

11 Virginia Model Jury Instructions — Civil Instruction No. 4.010 (2025), states that the “plaintiff has the burden of
proving by the greater weight of the evidence that the defendant was [negligent; grossly negligent; willfully or
wantonly negligent] and that the defendant’s negligence was a proximate cause of the accident and any injuries to the
plaintiff.” The evidentiary burden to be carried by a plaintiff can shift to clear and convincing evidence depending
upon the claim being alleged, or the defendant being accused. Sovereign and charitable immunities protect against
negligence, but not gross negligence or willful or wanton negligence and can shift the burden of proof to clear and
convincing evidence. See Chapman v. City of Virginia Beach, 252 Va. 186, 475 S.3.2d 798 (1996). An accusation of
common law fraud must be sustained by evidentiary proof that is “clear, cogent, and convincing.” Patrick v. Summers,
235 Va. 452, 369 S.E.2d 162 (1988).



e Va. Code 8§ 8.01-38.1 — Limitations on recovery of punitive damages

o

Limits the value of punitive damages recoverable in any action. The cap is
$350,000. Va. Code § 8.01-38.1. The parameters of the $350,000 cap are
discussed in more detail below with case law examples.

“In any action accruing on or after July 1, 1988, including an action for medical
malpractice under Chapter 21.1 (8 8.01-581.1 et seq.), the total amount awarded
for punitive damages against all defendants found to be liable shall be determined
by the trier of fact. In no event shall the total amount awarded for punitive
damages exceed $350,000. The jury shall not be advised of the limitation
prescribed by this section. However, if a jury returns a verdict for punitive
damages in excess of the maximum amount specified in this section, the judge
shall reduce the award and enter judgment for such damages in the maximum
amount provided by this section.” Va. Code § 8.01-38.1

There has been no change in statute since it was originally written. An
amendment was attempted in 2020 to secure a carve out exception in cases
involving opioid related deaths.

e Va. Code § 8.01-38

(@]

o

o

This section governs tort liability for hospitals in the Commonwealth.
A hospital under this section is defined in VVa. Code § 32.1-123.

Only hospitals that exclusively render charitable medical services with no billing
to the patient are immune from negligence or tortious conduct. Va. Code § 8.01-
38.

A hospital that admits a patient under an express written agreement delivered at
the time of admission—with the terms that all medical services are to be supplied
on a charitable basis without financial liability—will be immune from negligence
or any other tort.

A Virginia hospital that is non-profit, but not exclusively a charitable service, that
carries liability insurance for negligence and other tortious conduct for an amount
that is less than $500,000, shall not be liable to another party in excess of the
liability policy they carry. Va. Code 8§ 8.01-38.

e Va. Code 8 8.01-44.5 — Punitive damages for persons injured by intoxicated drivers

o

o

The same standard of willful and wanton negligence is applied for defendants that
are intoxicated drivers. A defendant is deemed sufficiently willful or wanton if
they produce a BAC of .15 or higher, knew or should have known his ability to
operate a motor vehicle was impaired, and intoxication was a proximate cause to
injury incurred by plaintiff. Refusal to submit to a BAC test is deemed
sufficiently willful and wanton if the other two elements are met.

A lawsuit centered around a DUI does not require a BAC of .15 or higher for
punitive damages. A court will look at the totality of circumstances to determine
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whether or not a defendant acted with willful and wanton negligence. A BAC of
.15 or higher creates a rebuttable presumption.

e Va. Code 8§ 38.2-227 — Public policy regarding punitive damages.

©)

“It is not against the public policy of the Commonwealth for any person to
purchase insurance providing coverage for punitive damages arising out of the
death or injury of person as the result of negligence, including willful an wanton
negligence, but excluding intentional acts.” This statute was first enacted in in
1983 and has remained unchanged. It is a codification of the Commonwealth’s
public policy. This policy is applicable to death and injury of person. It does not
apply to property damages. United States Fire Ins. Co. v. Aspen Bldg. Corp., 235
Va. 263, 367 S.E.2d 478 (1988).

e Punitive Damages in Other 4th Circuit Jurisdictions

o

North Carolina — $250,000 or 3X the compensatory damages, whichever is
greater. The standard of proof for an award of punitive damages in North
Carolina is clear and convincing evidence.

South Carolina — Requires clear and convincing evidence to show willful and
wanton negligence. Damages are capped at $500,000 or 3X compensatory
damages and the burden of proof is by clear and convincing evidence.

Maryland — there is no statutory cap or limit on punitive damages, but very rare to
see amounts that exceed 4X compensatory damages. The burden of proof for
punitive damages in Maryland is clear and convincing evidence.

West Virginia requires clear and convincing evidence of actual malice or
“conscious, reckless and outrageous indifference.” Punitive damages are capped
in West Virginia at $500,000 or 4X the compensatory damages, whichever is
greater.

Case Law Examples

Wakenhut Applied Technologies Center, inc. v. Sygnetron Protection Systems, Inc., 979 F. 2d.

980 (4th Cir. 1992).

In Wakenhut Applied Technologies Center, Inc. v. Sygnetron Protection Systems, Inc., the

plaintiff was awarded punitive damages against only one of the defendants for $1,000,000. 979
F.2d 980, 984 (4th Cir. 1992). This case was a claim of breach of contract and tortious interference.
Plaintiff, a contractor, agreed to supply a building security system for a government facility.
Pursuant to Virginia Code § 8.01-38.1, the district court reduced the punitive damages awarded to
$350,000. Id. The plaintiff appealed this decision, advancing several arguments as to why the
district court erred in reducing the punitive damages. Id. First, the plaintiff argued that the
legislative history demonstrates the General Assembly’s intent for the punitive damages cap to
only apply to “unintentional tort actions.” Id. Plaintiff further argued that applying the cap to
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intentional tort actions would be inconsistent with other laws of the Commonwealth. Id. Finally,
it argued that “applying the cap to action such as [iS] involved in this case would violate the due
process clause of the Fourteenth Amendment ... and of the Virginia Constitution.” Id.

The Fourth Circuit held that these arguments were without merit and affirmed the district
court's decision. Id. First, the Court interpreted the statute's plain meaning, finding inclusion of the
language “any action” to mean that the punitive damages cap applied to any action, and further
reasoned that no definition section provided any other meaning. Id. Next, as to the plaintiff's
legislative history argument, the Court agreed that one of the original purposes of the provision
may have been “to limit recovery of noneconomic damages in personal injury actions.” Id.
However, during the drafting process, “noneconomic damages” was replaced by “punitive
damages,” indicating the intent was to include any action. Id. (citing Journal of the Va. Senate,
1987 Sp. Sess. 801-02 (Feb. 27, 1987)).

The plaintiff further argued that Virginia Code § 38.2-227 prohibited “the purchase of
insurance which would provide coverage for an award of punitive damages for intentional acts,”
which conflicted with § 8.01-38.1. Id. at 985. The Court reasoned that no inconsistency existed
and that both provisions support the purpose of punitive damages, which is “to punish and deter.”
Id. (citing Kamlar Corp. v. Haley, 224 Va. 699 (1983)). Further, the court reasoned that § 38.2-
227 ensured that the defendant paid its penalty, and that § 8.01-38.1 ensured that this penalty was
not excessive. See id. Finally, the Court reasoned that the provision did not run afoul of due process
because it was “an economic regulation,” and due process “requires only that an economic
regulation bear a rational relation to a proper governmental purpose.” Id. (quoting Duke Power
Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 83-84 (1978)). In conclusion, the Court disagreed
with the plaintiff on its many arguments and affirmed the district court's decision.

Alfonso v. Robinson, 257 Va. 540 (1999).

In Alfonso v. Robinson, the Virginia Supreme Court was asked to determine whether “the
trial court erred in instructing the jury on the issue of willful and wanton negligence.” 257 Va. 540,
542 (1999). The defendant had been driving his tractor-trailer at night on the interstate when it
then became disabled; he managed to “steer the truck into the right-hand lane of the highway near
a rest area,” deciding to run to the rest area immediately and telephone for assistance (leaving the
truck unattended for about 10 to 15 minutes). Id. While away from the truck, the plaintiff’s van
collided with the trailer's rear end at a speed of roughly 60 miles per hour. 1d. The plaintiff and
another witness testified that the “truck’s flashing hazard lights were not activated” and that “no
flares or reflective triangles had been placed in the roadway behind the truck before the collision.”
Id. at 543.

The plaintiff brought a claim for “willful and wanton negligence ... exhibit[ing] a total
disregard for the safety of the traveling public.” Id. The plaintiff’s case established that the
defendant had received training within a year, where he learned that “deployment of warning flares
or reflective triangles was the first thing you should do after securing a truck that had become
disabled.” Id. (quotations omitted). Further, the plaintiff established that the defendant knew of
federal regulations requiring him to take such action and that these safety measures aimed to “warn
people who are coming up from behind and let them know that you’re stopped.” Id. at 54344



(quotations omitted). The trial court overruled the defendant's motion to strike the claim for willful
and wanton negligence and submitted the case to the jury. Id. The jury found in favor of the
plaintiff, and the defendant appealed the trial court’s decision to submit “the issue of willful and
wanton negligence to the jury.” Id.

The Virginia Supreme Court affirmed the trial court's decision, holding that “the
cumulative evidence of [defendant]’s knowledge and conduct raised a question of willful and
wanton negligence for the jury’s determination.” Id. The Court reasoned that “[w]illful and wanton
negligence is action taken ... with reckless indifference to consequences that the defendant is
aware, from his knowledge of existing circumstances and conditions, would probably result from
his conduct and cause injury to another.” 1d. at 545 (citing Harris v. Harman, 253 Va. 336, 340-
41 (1997)). The Court agreed with the defendant that an “intentional violation of a traffic law,
without more,” does not constitute willful and wanton negligence. Id. However, it disagreed that
such a conclusion answered this case as a matter of law. Id. It further reasoned that the defendant
was a “professional driver” having received “specialized safety training,” and that “[d]espite this
training and knowledge, [defendant] consciously elected leave the disabled truck in a travel lane
... without placing any warning devices behind it.” Id. Thus, the Court stated that the defendant’s
“knowledge and omissions were factors to be considered in the context of the other evidence.” Id.

The jury awarded $550,000 in damages. That award was reduced to $450,000 on the
defendant’s motion and supported by the Plaintiff’s Amended Motion for Judgment. Id.
Unfortunately the case law does not address how much of the award was for punitive damages,
but Alfonso is often cited in cases involving professionals with specialized training or knowledge
where punitive damages are sought.

Al-Abood v. El-Shamar, 217 F.3d 225 (4th Cir. 2000).

In Al-Abood v. El-Shamar, the plaintiff had prevailed on its claims for “fraud, breach of
fiduciary duty, and conversion.” 217 F.3d 225, 229 (4th Cir. 2000). At the district court level,
“[t]he jury awarded punitive damages in excess of $4 million.” The trial court reduced that figure
pursuant to Virginia Code § 8.01-38.1. The district court reduced the punitive damages to
$700,000. Id. at 236-37. The Court found that punitive damages were applciable “as a per-
defendant cap” and, thus, awarded $350,000 per each of the two defendants totaling the $700,000
awarded. ld. On appeal to the Fourth Circuit, the defendants challenged the district court’s
interpretation of this provision and the amount awarded.

The Fourth Circuit held that “the statute mandates that the entirety of the punitive damages
awarded in the action amount to no more than $350,000” and remanded this part of the case back
to the district court to reduce the amount awarded. Id. at 237. The Court reasoned that no Virginia
decisions have addressed whether this provision was to be applied on a per-defendant basis. Id.
The Court then cited conflicting opinions but stated that neither had addressed this issue head-on.
Cf. Advanced Marine Enterprises, Inc. v. PRC Inc., 256 Va. 106 (1998) (affirming a circuit court
decision in which the lower court applied the punitive damage cap against each defendant), with
Huffman v. Beverly Calif. Corp., 42 Va. Cir. 205 (Rockingham Co., 1997) (applying the statutory
cap to the action as a whole rather than per defendant).



Next, the Court reasoned that it must apply the statute’s plain meaning. Id. (citing Bray v.
Brown, 258 Va. 618 (1999)). The Court found the first sentence of the provision persuasive,
which reads “the total amount awarded for punitive damages against all defendants[.]” Id.
(quoting Va. Code § 8.01-38.1)(emphasis added). The language “total amount awarded” and “in
any action” supported the Court’s finding that the total amount could not exceed the statutory
cap. Id. (citing Va. Code 8.01-38.1). The Court ultimately concluded that the statute’s plain
meaning mandated that the cap is not applied on a per-defendant basis, but rather on the action as
awhole. Id. This decision left the door open for Sines v. Hill, stating in a footnote that it
“express[ed] no opinion on how the cap would be applied in a case involving multiple plaintiffs.”
Id. at n.10.

Doe v. Isaacs, 265 Va. 531 (2003).

In Doe v. Isaacs, the plaintiff and his wife had been hit from behind by an unknown driver.
265 Va. 531, 533-35 (2003). The driver rear-ended them at a traffic light, stumbled out of his
vehicle, showed signs of intoxication, requested that the plaintiff not call the police, and then left
the scene of the accident. Id. The plaintiff’s wife suffered severe injury as a result of the accident.
Id. At trial, the jury found the defendant negligent and awarded the plaintiff and his wife each
$175,000 in punitive damages. Id. The plaintiffs argued that punitive damages were proper because
the defendant knew of the seriousness of the injuries, did not assist with mitigating the injuries,
and committed a felony hit-and-run by leaving the scene of the action. Id. The defendant appealed,
assigning error to the trial court’s decision to allow the jury to consider punitive damages in this
case. Id.

The Supreme Court of Virginia held that based upon the facts, punitive damages in this
case “are not recoverable as a matter of law.” Id. The Court stated that the purpose of punitive
damages was to protect the public, punish the defendant, and deter the defendant “and others from
committing like offenses.” Id. at 536 (quoting Baker v. Marcus, 201 Va. 905 (1960)). Thus,
punitive damages are only warranted when "misconduct or malice, or such recklessness or
negligence as evinces a conscious disregard for the rights of others.” Id. (quoting Baker, 201 Va.
at 909) (emphasis in original). The Court reasoned that the “objective facts” must show that
punitive damages are proper and then analyzed several cases to illustrate further. Id. at 537; cf.
Baker, 201 Va. 905 (overruling the award of punitive damages when an intoxicated driver caused
a rear-end collision on a city street), with Booth v. Robertson, 236 Va. 269 (1998) (reversing trial
court’s decision not to allow evidence to be heard on punitive damages where the defendant drove
his vehicle at night, severely intoxicated, the wrong way down the highway, had other vehicles
swerving, honking, and flashing their lights, and hit the plaintiff head-on). Ultimately, it was
concluded that in this case, the “defendant’s behavior was not so willful or wanton as to show a
conscious disregard for the rights of others.” Id. at 538.

Cowan v. Hospice Support Care, Inc., 268 Va. 482 (2004).

In Cowan v. Hospice Support Care, Inc., the Virginia Supreme Court was called upon to
determine whether the doctrine of charitable immunity barred claims of willful and wanton
negligence. 268 Va. 482, 484 (2004). The plaintiff's mother had been placed in the care of a
charitable temporary care facility. 1d. While there, the decedent's leg was broken while being



improperly lifted out of her bed; she received pain medication but was not “provided any other
medical treatment” during her week-long stay at the facility. Id. When the plaintiff discovered her
mother’s injuries, she took her mother to a hospital, where her leg had to be amputated. 1d. The
decedent ultimately died due to “complications resulting from the surgery.” Id. The circuit court
dismissed the plaintiff's claims against the charitable organization, holding that “the charitable
immunity doctrine bar[s] recovery for acts or omissions of gross negligence and willful and wanton
negligence.” 1d. at 485.

The plaintiff appealed, arguing that “because gross negligence and willful and wanton
negligence are different in degree and kind from simple negligence, the charitable immunity
doctrine should not be defined as including immunity for those more extreme acts.” Id. Plaintiff
further argued that “the public’s interest in encouraging charitable activities is outweighed by the
need to deter such acts of reckless and harmful behavior.” 1d. (citations omitted). The defendant
argued that “the absence of such immunity would discourage [charities] from performing their
beneficial activities.” Id. The defendant further argued that courts had never previously
distinguished between simple and gross negligence when applying the doctrine of charitable
immunity and that doctrine should be extended to all degrees of negligence. Id. The last argument
the defendant made was that the plaintiff was not without remedy and could pursue an action
against the individual tortfeasors rather than charitable organization. In support of their argument,
defendant asserted that Virginia Code § 8.01-226.4% “effectively subjects hospice volunteers to
liability for acts of gross negligence and willful and wanton negligence, [and] is evidence of the
General Assembly’s intent to shield charities from similar liability by providing a remedy against
the individuals who actually commit such acts.” Id. at 485-86.

The Virginia Supreme Court held that “the public policy rationale that shields a charity
from liability for acts of simple negligence does not extend to acts of gross negligence and willful
and wanton negligence.” Id. at 488. The Court reasoned that the doctrine of limited charitable
immunity was based upon public policy considerations because “the services charities extend to
their beneficiaries also benefit the public by alleviating a public burden.” Id. at 486. The Court
then stated that “there are fundamental distinctions separating acts or omissions of simple
negligence from those of gross negligence and willful and wanton negligence.” Id. at 487 (defining
each degree of negligence). The Court’s reasoning was that simple negligence does “not involve
an extreme departure from the charity’s routine action in conducting its activities.” Id. at 487—88.
In contrast, the other “two levels of negligence are characterized by conduct that represents an
unusual and marked departure from the routine performance of a charity’s activities.” Id. The
Court concluded that the defendant’s argument was inapplicable because conduct by the charitable
organization that amounted to a higher level of negligence than simple negligence could “never be
characterized as...carry[ing] out the mission of the charity to serve its beneficiaries.” Id.

2Va. Code 8§ 8.01-225.4 provides immunity for individuals who act in “good faith, without compensation, and in the
absence of gross negligence or willful misconduct” that render care to terminally ill patients under a hospice
program that’s sole purpose is to provide care to terminally ill people so long as the hospice provides services to all
members of the community.



Bavely v. Geneva Enters., Inc., 112 Va. Cir. 323 (Fairfax Co., 2023).

In Bavely v. Geneva Enters., Inc., the Court was called upon to determine whether the
Virginia Code § 8.01-38.1 punitive damages cap applied on a per-claim or per-lawsuit basis. 112
Va. Cir. 323 (Fairfax Co. 2023). The Court held that “[r]emarkably” the cap applies on a per-
lawsuit basis, not allowing the plaintiff to “stack multiple punitive damage caps per claim within
the same lawsuit.” 1d. In Bavely, the parties consolidated several lawsuits into one. Id. at 325. One
of the prevailing parties received $750,000 in punitive damages between two separate claims. Id.
They advanced three main arguments for why their punitive damages should not be reduced: (1)
there is no controlling case law on the question presented, (2) the facts of the case were such that
the maximum amount of punitive damages should be levied, and (3) they objected to consolidation
of their claims and thus equity required they receive maximum punitive damages for each claim.
Id.

The Court agreed that “[n]o controlling legal authority directly address[ed] the per-lawsuit
versus per-claim issue.” Id. at 326. However, it reasoned that the “plain language of the statute is
clear and unambiguous.” Id. at 327. Finding the leading phrase of the statute authoritative, the
Court stated “In any action,” means that punitive damages may not exceed $350,000 for the action
as a whole. Id. (emphasis in original). The Court further reasoned that § 8.01’s definition statute
states that “action” and “suit may be used interchangeably and shall include all civil proceedings
... in circuit courts or district courts.” Id.; Va. Code 8§ 8.01-2(1). The Court also found persuasive
the Virginia Supreme Court’s interpretation of the word “action” in Virginia’s nonsuit statute,
Virginia Code 8 8.01-380(A), defining the word as “comprised of the claims and parties remaining
in the case[.]” Id. (quoting Dalloul v. Agbey, 255 Va. 511 (1998)). Finally, the Court pointed out
the difference between “action” and ““cause of action,” stating that an action may include multiple
causes of action. Id. at 328. The Court found none of the prevailing party’s arguments persuasive.

Sines v. Hill, 106 F.4th 341 (4th Cir. 2024).

The City of Charlottesville, like many municipalities, decided to remove Confederate
monuments. This included a statute of Robert E. Lee in downtown Charlottesville. In August of
2017, protesters descended on Charlottesville. What unfolded became known as the Unite the
Right Rally or the Battle for Charlottesville. Among the protestors were white nationalists, white
supremacists, and neo-Nazis. The cavalcade of groups and individuals that came to Charlottesville
to protest the removal of the Robert E. Lee statue were present to “defend western civilization and
white men against perceived enemies — specifically Jewish persons, Black persons, and white
gentile traitor allies.” Sines v. Hill, 106 F.4th 341, 344 (4th Cir. 2024) (citing Sines v. Kessler, No.
3:17-cv-00072, 2022 U.S. Dist. LEXIS 233715, 2022 WL 18026336, at *23 (W.D. Va. Dec. 30,
2022)). The protestors that came to Charlottesville planned for violence, sought violence, and did
engage in violent activity. Afterwards the violence that unfolded was glorified by the protestors.
Id.

A jury trial was held. At the conclusion of the evidence the jury deliberated for three days.
Sines, 106 F.4th at 347. The jury found all of the named defendants guilty and awarded $2,000,000
in compensatory damages and $24,000,000 in punitive damages. Id. Both the plaintiffs and
defendants filed many post-trial motions, including the defendants’ motion to seek a reduction in



the jury’s award. Id. The defendants argued that that the punitive damages were statutorily capped
at $350,000, and that the district court erred in holding them jointly and severally liable for
compensatory and punitive damages. The district court ultimately reduced the total punitive
damages to $350,000. Id.

A group of the plaintiffs appealed the district court’s reduction of punitive damages from
$24,000,000 to $350,000. Id. There were multiple arguments raised by the plaintiffs to support
this appeal. Among them was that the statutory cap was not applicable to cases involving hate
crimes, and that statutory cap provided by Va. Code 8.01-38.1 does not apply to the entire action,
but rather on a per plaintiff basis. This was a question of first impression for the Fourth Circuit,
and was not an issue that had been raised to the Virginia Supreme Court. Id. at 349.

A group of the defendants also filed appeals. Their basis was that the district court erred
in holding them jointly and severally liable for counts that did not specifically name them, and that
the punitive damages were disproportionate to the compensatory damages. Id.

The Fourth Circuit agreed with the plaintiffs that the punitive damages statue applied on a
per plaintiff basis. The Fourth Circuit disagreed with the plaintiffs’ other contention regarding the
applicability of the punitive cap to hate crimes. The Court of Appeals agreed that the defendants
waived their arguments for not timely raising them at trial with the district court.

The Defendants argued that being held jointly and severally liable was error, because they
had not been named in all of the claims. The court disagreed. Civil conspiracy is a mechanism
for spreading liability among co-conspirators for damages stemming as a result of the underlying
act that is itself wrongful and tortious. It was not an error to include the unnamed defendants in
counts IV and V. La Bella Dona Skin Care, Inc. v. Belle Femme Enters., LLC, 805 S.E.2d 399,
406 (Va. 2017).

The objective of conspiracy is to spread liability to persons other than the primary
tortfeasor. Persons conspiring to commit one or more unlawful acts may be held liable for the
injuries that result from that conspiracy.

The court ultimately ruled the Virginia punitive damages statute applied generally to all
claims, and was applicable on a per plaintiff basis.

The Court considered certifying this question to the Virginia Supreme Court but opted not
to based on the federal questions within the lawsuit and the challenges on the merits of the jury
verdict.

The outcome of this appeal raises several questions, including how Va. Code § 8.01-38.1
awards and caps punitive damages. The plain language of the statute reads, “in any action.” While
many would agree that this ruling serves justice towards these plaintiffs (and generally), it does
cloud the application of VVa. Code § 8.01-38.1.

In Al-Abood, the Fourth Circuit concluded that the statute’s plain meaning mandated that
the cap is not applied on a per-defendant basis, but rather on the action as a whole. Id. The opinion,

10



however, was silent on how the cap applied in cases involving multiple plaintiffs because Al-Abood
was a single plaintiff litigation. Sine holds the $350,000 cap should be applied on a per plaintiff
basis

The district court in Sine relied on Al-Abood in order to differentiate and potentially stretch
the limits of the punitive damages statue. The Fourth Circuit reasoned that the statute specifically
refers to “all defendants,” but does not have any language regarding plaintiffs. But in any event,
the statute refers to the “total amount awarded” “[i]n any action.” This suggests the inclusion of
“all defendants™ in the statute, should not affect the total amount awarded for multiple plaintiffs.
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I.  Introduction

Regulation D (“Reg D”) was adopted by the U.S. Securities and Exchange Commission
(SEC) in 1982 to simplify and clarify existing exemptions for private offerings under the
Securities Act of 1933. Its primary purpose is to provide a safe harbor for issuers to raise
capital without registering securities with the SEC, thereby reducing compliance burdens
for startups and small businesses while maintaining investor protection. Reg D consolidates
and refines several statutory exemptions, particularly those in § 4(a)(2) of the Securities
Act, which exempts “transactions by an issuer not involving any public offering” from
registration. See SEC v. Ralston Purina Co., 346 U.S. 119, 126 (1953).

Regulation D created specific exemptions—Rules 504, 505 (now repealed), and 506—
codified at 17 C.F.R. 88 230.504—-.506. Rule 506(b) has become the most relied-upon
exemption for private placements. Regulation D continues to play a central role in modern
securities law, facilitating over $1 trillion in annual capital formation while allowing
issuers to avoid the costs and delays associated with public offerings. Legal counsel is
critical to navigating Reg D compliance, including advising on investor eligibility,
disclosure requirements, and state and federal filing obligations. Lawyers may also help
evaluate risk, prepare subscription documents, and coordinate with placement agents or
broker-dealers where applicable. 17 C.F.R. 88 230.501-508.; SEC.gov, Securities Act
Rules,https://www.sec.gov/rules-regulations/staff-guidance/compliance-disclosure-
interpretations/securities-act-rules (last visited July 1, 2025).

Il.  Defining Securities in the Context of Private Placements

The existence of multiple statutory definitions of the term “security” is significant because
it reflects the differing purposes and scopes of the federal securities laws. While the
definitions found in the Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Company Act of 1940, and the Investment Advisers Act of 1940 largely
overlap, each statute frames “security” slightly differently to serve distinct regulatory
goals—whether protecting investors during offerings, regulating trading markets,
overseeing pooled investment vehicles, or governing the conduct of investment advisers.

These definitional nuances can affect how an instrument is classified and whether a
transaction is subject to specific regulatory requirements. 15 U.S.C. § 77b(a)(1).
Understanding which definition governs a particular instrument or transaction is critical,
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as it determines whether the offering qualifies for an exemption and what disclosure, filing,
or antifraud obligations may apply under Reg. D.
A. Definitions

1)

2)

3)

4)

Securities Act of 1933

“The term ‘security’ means any note, stock, treasury stock, security
future, bond, debenture, evidence of indebtedness, certificate of
interest or participation in any profit-sharing agreement, collateral-
trust certificate, preorganization certificate or subscription,
transferable share, investment contract, voting-trust certificate,
certificate of deposit for a security, fractional undivided interest in oil,
gas, or other mineral rights, any put, call, straddle, option, or privilege
on any security... or, in general, any interest or instrument commonly
known as a ‘security.”” Securities Act of 1933 § 2(a)(1), 15 U.S.C. §
77b(a)(1).

Securities Exchange Act of 1934

“The term ‘security’ means any note, stock, treasury stock, bond,
debenture, certificate of interest or participation in any profit-sharing
agreement... investment contract... or in general, any instrument
commonly known as a ‘security’... and any certificate of interest or
participation in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of
the foregoing.” Securities Exchange Act of 1934 § 3(a)(10), 15 U.S.C.
§ 78¢(a)(10).

Investment Company Act of 1940

“‘Security’ means any note, stock, treasury stock, bond, debenture,
evidence of indebtedness, certificate of interest or participation in any
profit-sharing agreement... investment contract... or, in general, any

interest or instrument commonly known as a ‘security.”” Investment
Company Act of 1940 § 2(a)(36), 15 U.S.C. § 80a—2(a)(36).

Investment Advisers Act of 1940

“‘Security’ means any note, stock, treasury stock, bond, debenture,
evidence of indebtedness, certificate of interest or participation in any
profit-sharing agreement... investment contract... or, in general, any

interest or instrument commonly known as a ‘security.”” Investment
Advisers Act of 1940 § 202(a)(18), 15 U.S.C. 8 80b—2(a)(18).

Key Provisions of Regulation D

A. General Rule
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Section 4(a)(2) of the Securities Act provides the statutory basis for exempting
private offerings, stating that registration is not required for “transactions by an
issuer not involving any public offering.” 15 U.S.C. § 77d(a)(2). Regulation D
provides a safe harbor to ensure compliance with this exemption, and legal
counsel must assess whether the facts and structure of a particular offering
satisfy its criteria. Not all offerings are straightforward; many raise nuanced
issues about integration, the nature of investor relationships, and
communications that could be deemed general solicitation. Lawyers must tailor
their advice based on the client's offering size, audience, and strategy.

Rule 504

Rule 504 permits offerings up to $10 million in a 12-month period. 17 C.F.R. 8§
230.504(b)(2). This exemption is typically used by smaller issuers such as
early-stage companies that may lack access to institutional investors. Rule 504
allows for both accredited and non-accredited investors. ld. However, its
broader accessibility comes with greater state-level oversight. Because it does
not preempt state securities laws, issuers must comply with Blue Sky
requirements, including notice filings and fee payments.

Some states have adopted uniform exemptions or simplified filings for Rule
504 offerings, while others impose detailed disclosure and qualification
standards. Legal counsel must evaluate each jurisdiction's laws to avoid
inadvertent violations.

Rule 506(b)

Rule 506(b) allows issuers to raise an unlimited amount of capital without
registering with the SEC, provided they comply with the specific investor and
disclosure requirements. 17 C.F.R. § 230.506(b)(2)(i). Issuers may include up
to 35 non-accredited investors, but those investors must have sufficient
knowledge and experience in financial and business matters to evaluate the
investment. 17 C.F.R. 8 230.506(b)(2)(ii). Additionally, issuers cannot use
general solicitation or advertising to market the securities. 17 C.F.R. §
230.506(b)(1).

Where non-accredited investors are involved, the issuer must provide extensive
disclosure documents that are comparable to those used in registered offerings,
including financial statements prepared in accordance with U.S. GAAP. This
adds a layer of complexity and cost to the offering and heightens the need for
accurate, timely, and complete disclosures. Legal counsel is crucial in drafting
and reviewing these materials to ensure compliance and avoid liability under
the Securities Act’s anti-fraud provisions.



V.

D. Rule 506(c)

Rule 506(c) was adopted pursuant to the JOBS Act and represents a significant
shift by permitting general solicitation and advertising, provided that all
investors are accredited and the issuer takes “reasonable steps” to verify their
status. 17 C.F.R. § 230.506(c)(2)(ii). This verification requirement goes beyond
self-certification and typically includes reviewing IRS forms, bank statements,
brokerage reports, or receiving written confirmation from a licensed attorney,
CPA, or registered broker-dealer.

While Rule 506(c) allows broader marketing, it also introduces greater scrutiny,
especially if an investor later challenges their accredited status. Proper
documentation of verification procedures is essential. Lawyers should
implement and document policies for accreditation checks and help issuers
understand how to strike a balance between marketing reach and compliance
risk.

Issuer Eligibility: Who Can Offer Securities Under Requlation D?

A. Accredited Investors

Investor eligibility is a cornerstone of Regulation D compliance. The primary
classification is that of an “accredited investor,” as defined under 17 C.F.R. §
230.501(a). Accredited investors include individuals with a net worth exceeding $1
million, excluding the value of their primary residence, or individuals who have
earned income exceeding $200,000 (or $300,000 jointly with a spouse) in each of
the two most recent years, with a reasonable expectation of achieving the same
income in the current year. This standard reflects the SEC’s view that such investors
possess sufficient financial sophistication to evaluate investment risks and bear
potential losses.

Importantly, misclassification of an offering or failure to comply with investor
qualification rules—especially under Rule 506(c), which requires verification of
accredited status—can result in enforcement actions and potential civil liability.
See 17 C.F.R. 8 230.506(c)(2)(ii). Attorneys must rigorously document all steps
taken in the offering process, from due diligence and investor verification to
disclosures and filings, to protect clients from legal exposure.

B. Non-Accredited Investors

On the other hand, Non-accredited investors are generally excluded from many
Regulation D offerings. However, under Rule 506(b), issuers may include up to 35
non-accredited investors, provided those investors, either individually or through a
qualified representative, possess the financial sophistication necessary to
understand and evaluate the merits and risks of the investment. 17 C.F.R. 8
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230.506(b)(2)(ii). This financial sophistication standard helps mitigate risk when
offering unregistered securities to less experienced investors.

A non-accredited investor is considered “sophisticated” under Rule 506(b) of
Regulation D if they, either alone or with a purchaser representative, possess
sufficient “knowledge and experience in financial and business matters to be
capable of evaluating the merits and risks of the prospective investment.” 17 C.F.R.
8§ 230.506(b)(2)(ii). This standard is intended to ensure that such investors can make
informed decisions despite not meeting the financial thresholds required to be
deemed accredited. The company offering the securities must reasonably believe
the investor meets this level of sophistication at the time of sale. See Id.
Sophisticated investors are also entitled to receive disclosure documents that are
generally consistent with those required in registered offerings, including
potentially audited financial statements. See U.S. Sec. & Exch. Comm’n, Rule 506
of Regulation D, https://www.investor.gov/introduction-investing/general-
resources/glossary/rule-506-regulation-d (last visited July 1, 2025).

The presence of non-accredited investors in a Rule 506(b) offering triggers more
stringent disclosure obligations. Issuers must provide financial statements and other
material disclosures that closely resemble those required in registered offerings
under the Securities Act. See 17 C.F.R. § 230.502(b)(2). These include a
description of the issuer’s business, risk factors, management, and the use of
proceeds. These disclosures serve as a critical investor protection mechanism and
should be reviewed by legal counsel prior to distribution.

V.  Eiling Requirements And State Law Considerations
A. Filing of the Form D
Issuers must file a Form D notice with the SEC no later than 15 calendar days
after the first sale of securities. 17 C.F.R. § 230.503.

Form D includes essential details such as the name and address of the issuer,
the type and amount of securities offered, the exemption relied upon, and the
identity and number of investors. 17 C.F.R. § 230.503(b)(1). Although Form D
is a notice rather than a registration, late or inaccurate filings can result in SEC
scrutiny or complicate future offerings. See Id.; U.S. Sec. & Exch. Comm’n,

Form D: Notice of Exempt Offering of Securities,
https://www.sec.gov/smallbusiness/exemptofferings/formd (last visited July 1,
2025).

B. Blue Sky Laws
While Regulation D provides a federal exemption from SEC registration, it does
not preempt all state securities laws. See 15 U.S.C. § 77r(b)(4)(D) (2024)

5
12734727v4



(noting that offerings under Rule 506 are “covered securities” exempt from
certain state laws, but subject to notice filing and fee requirements). These state-
level requirements (also known as “Blue Sky” laws) may require separate notice
filings, filing fees, or the use of specific disclosure forms. For instance, some
states require a copy of the private placement memorandum (PPM), consent to
service of process, or evidence of the exemption claimed. Noncompliance with
these obligations can trigger enforcement actions by state regulators or
rescission rights for investors.

NASAA Guidelines and Other State Security Regulations

Legal counsel must evaluate the laws of each state in which the securities are
offered or sold. Some states have adopted uniform regulations under the North
American Securities Administrators Association (NASAA) guidelines, while
others maintain their own rules. See N. Am. Sec. Adm’rs Ass’n, Uniform
Limited Offering Exemption (ULOE), https://www.nasaa.org/industry-
resources/corporation-finance/uniform-securities-act/ (last visited July 1,
2025). Strategic planning to determine in which states to offer securities can
reduce regulatory burdens and help streamline compliance efforts. Counsel
should also track deadlines for amended Form D filings, which are triggered by
material changes. 17 C.F.R. § 230.503(b)(2).

VI. Advantages of Req. D Private Placements

A
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Regulation D offers a range of benefits that make it one of the most popular
avenues for private capital formation in the United States. Chief among these is
cost savings. Unlike public offerings, which require extensive registration,
compliance, and reporting procedures, Reg D offerings minimize regulatory
burden. See U.S. Sec. & Exch. Comm’n, Regulation D Offerings,
https://www.sec.gov/smallbusiness/exemptofferings/regd (last visited July 1,
2025). This is especially advantageous for startups, closely held companies, and
early-stage ventures with limited budgets and staffing. See Concept Release on
Harmonization of Securities Offering Exemptions, Securities Act Release No.
33-10649, 84 Fed. Reg. 30,460, 30,469 (June 26, 2019) (noting that small
businesses rely on Reg D for lower-cost capital raising).

. Another critical advantage is speed and flexibility. Because Regulation D

offerings are not subject to the lengthy SEC review process, they can be
structured, marketed, and executed more quickly. Id. at 30,468 (discussing
issuer flexibility and timing advantages under Reg D). Issuers also retain more
control over the terms of the offering, including valuation, investor rights, and
governance provisions. This flexibility allows companies to tailor offerings to



specific investor bases without having to conform to the more rigid frameworks
of registered public offerings. Id. at 30,470.

Additionally, Reg D placements are subject to fewer public disclosure
requirements. See U.S. Sec. & Exch. Comm’n, Exempt Offerings,
https://www.sec.gov/education/smallbusiness/exemptofferings (last visited
July 1, 2025). This confidentiality is appealing to companies that prefer to keep
their financial details, ownership structures, and business strategies out of the
public domain. This is especially important for companies operating in
competitive or sensitive markets. By limiting exposure to public filings,
companies can avoid disclosing strategic information to competitors or
customers. See Regulation D Offerings, supra.

Finally, the structure of Regulation D supports long-term relationships with
investors who often contribute more than just capital. Many private placements
involve investors who bring strategic value—such as business expertise,
networks, or advisory capabilities. See Concept Release on Harmonization, 84
Fed. Reg. at 30,471. Legal counsel plays an important role in crafting
agreements that balance investor protections with issuer flexibility while
complying with federal and state law. Id. at 30,468-9.

VII. Risk and Other Considerations

A
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Limited Market for Private Placements

The limited market for these securities can hinder the issuer's ability to raise
capital quickly or at scale. Regulation D generally restricts participation to
accredited investors and, in some instances, a small number of sophisticated
non-accredited investors. 17 C.F.R. 88 230.501-506. This limitation can be
particularly challenging for companies without existing investor networks.

Offerings Subject to Anti-Fraud Provisions

While Reg D offerings are exempt from registration, they are still subject to the
anti-fraud provisions of federal securities laws. Section 10(b) of the Securities
Exchange Act of 1934 and Rule 10b-5 prohibit the use of any manipulative or
deceptive device in connection with the sale of securities. See 15 U.S.C. §
78j(b); 17 C.F.R. § 240.10b-5. Issuers must ensure that all materials provided
to investors are complete, truthful, and free of misleading omissions. Violations
may result in SEC enforcement, civil liability, or even criminal penalties.

Under Rule 10b-5, it is unlawful “to make any untrue statement of a material
fact or to omit to state a material fact necessary in order to make the statements
made, in the light of the circumstances under which they were made, not
misleading” in connection with the offer or sale of securities. 17 C.F.R. §
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240.10b-5(b). Likewise, issuers may not “employ any device, scheme, or
artifice to defraud” nor “engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any person.” 17 C.F.R. §
240.10b-5(a), (c).

These provisions apply even in exempt offerings under Regulation D,
reinforcing that exemption from registration does not exempt issuers from the
obligation to provide accurate, complete, and non-misleading disclosures.
Accordingly, any false statement, material omission, or deceptive conduct in
the course of a private placement could trigger serious consequences, including
SEC enforcement actions under Section 10(b) of the Securities Exchange Act
of 1934, private lawsuits under Rule 10b-5, and potential criminal prosecution
for securities fraud.

Iliquidity of Securities

The illiquidity of securities sold under Regulation D poses challenges for
investors. These offerings involve “restricted securities” that are not freely
tradable. Rule 144 of the Securities Act establishes conditions for the resale of
such securities, including holding periods and volume restrictions. See 17
C.F.R. § 230.144(a)(3). This lack of liquidity can deter investors who may need
access to their funds in the near term and can affect pricing and demand.

These risks require careful structuring of the offering and diligent legal
oversight. Issuers must work with experienced counsel to prepare compliant
disclosure documents, vet investor eligibility, and ensure adherence to both
federal and state requirements. Documentation, communication, and planning
are essential to mitigating exposure and achieving a successful offering.

VIIl. Legal Precedent and Caselaw

A
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SEC v. W.J. Howey Co., 328 U.S. 293, 298-99 (1946).

A series of key Supreme Court decisions have laid the groundwork for
interpreting the definition of a “security” and determining the applicability of
Regulation D exemptions. At the core of these precedents is SEC v. W.J. Howey
Co., in which the Court established the “Howey test” to define an investment
contract. The test requires:

1) An investment of money,
2) inacommon enterprise,

3) with an expectation of profits,
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4) derived from the efforts of others.

This four-pronged test remains the foundation for determining whether a
transaction qualifies as a security under federal law. SEC v. W.J. Howey Co.,
328 U.S. 293, 298-99 (1946).

United Hous. Found., Inc. v. Forman, 421 U.S. 837, 851-53 (1975).

In United Housing Foundation, Inc. v. Forman, the Supreme Court considered
whether shares in a nonprofit housing cooperative constituted securities under
federal law. The purchasers were required to buy shares in order to gain access
to low-cost housing in a newly constructed co-op, but they were not promised
dividends, appreciation, or other investment returns. United Hous. Found., Inc.
v. Forman, 421 U.S. 837, 840-42 (1975). Applying the Howey test The Court
concluded the co-op shares were not securities because the purchasers were
motivated by a desire for affordable housing, not by profit. Id. at 851-53.

Tcherepnin v. Knight, 389 U.S. 332, 336 (1967).

In contrast, the Supreme Court in Tcherepnin v. Knight adopted a broad and
flexible interpretation of “security” in holding that withdrawable capital shares
in a state-chartered savings and loan association were securities under the
Securities Exchange Act. Tcherepnin v. Knight, 389 U.S. 332, 335-36 (1967).
The plaintiffs were depositors who sought federal protection for their interests
after the association was placed into receivership. Id. at 334. The Court
reasoned that the definition of "security” should be interpreted “flexibly to
effectuate its remedial purposes.” Id. at 336. The shares at issue exhibited many
traditional characteristics of securities, including investment of money with the
expectation of return, and thus satisfied the functional definition of a security
under the Act. Id. at 338-39.

SEC v. Joiner Leasing Corp., 320 U.S. 344, 352-53 (1943).

In SEC v. Joiner Leasing Corp., the Supreme Court examined whether the sale
of oil leases accompanied by promotional materials promising future profits
from exploratory drilling constituted a sale of securities. SEC v. Joiner Leasing
Corp., 320 U.S. 344, 34647 (1943). Although the transactions were nominally
sales of real property interests (oil leases), the Court held that they were in
substance sales of investment contracts. Id. at 352. The Court found that the
promotional efforts and bundled rights created a common enterprise and an
expectation of profits based primarily on the efforts of the promoter. Id. at 352—
53. Joiner Leasing established a foundational precedent for looking beyond
form to economic substance when evaluating whether a transaction falls within
the ambit of the securities laws. Id. at 352.



IX.

Conclusion

Regulation D remains an essential tool for private capital formation in the United States,
balancing efficient access to capital with meaningful investor protections. By reducing the
regulatory burden associated with public offerings, Reg D enables a broad range of
businesses—from startups to established private firms—to secure investment quickly and
flexibly. However, these benefits are accompanied by strict compliance obligations,
particularly regarding investor qualifications, disclosure standards, and filing
requirements.

Legal counsel plays a vital role in navigating these offerings, ensuring adherence to federal
and state laws, and advising clients on how to structure, document, and execute offerings
in a manner that mitigates legal risk. Counsel must stay informed of regulatory
developments, such as evolving definitions of “accredited investor,” proposed changes to
the exempt offering framework, and the growing use of technology in private placements.

Ultimately, Regulation D offers a powerful capital-raising alternative to the public markets.
With the right planning and legal guidance, issuers can leverage its exemptions to fund
innovation, expand operations, and achieve long-term strategic goals while maintaining
compliance with securities laws.
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Introduction

In Fiscal Year 2024, the United States Federal Government awarded over three quarters of a
trillion dollars to over one hundred thousand companies with 23.3% of spending going to small
businesses.® With such enormous business opportunities over a vast federal government,
contractors can span different industries (from information technology and professional services
to construction and manufacturing), hail from different geographic areas (with particular
concentration in places like Virginia), and come in varying business sizes. It is then likely
lawyers representing businesses and business owners may from time to time encounter the
unique legal landscape of government contracting. For the non-government contracting
specialist attorney, government contracts law can seem foreign, dense, and filled with potential
malpractice traps to the unknowing. For practitioners working in a geographic area with a large
concentration of federal contracting or working in particular industries common to federal
procurements, it would be helpful and prudent to understand key issues when they arise with
such related clients.

This presentation outlines five common areas where government contracting substantive and
procedural legal requirements may pose particular challenges if not properly anticipated or
accounted for. Understanding these specific areas can help a non-specialist practitioner issue-
spot such issues early to avoid negative client outcomes. This list is certainly not exhaustive but
does include commonly misunderstood areas as well as those with heightened risk.

1. Area 1: Government Contracting Issues in Business Transactions

When a business entity is engaged in federal contracting, it carries many compliance obligations
that may apply to its particular work, incurs risk of liability under statutes such as the civil False
Claims Act (31 U.S.C. §§ 3729 et seq.), is subject to specific contract obligations found within
its contracts and generally in the Federal Acquisition Regulation (hereinafter referred to as the
“FAR” and found in Title 48 of the Code of Federal Regulations) among a host of other potential
statutory and regulatory requirements. Also, depending upon the nature of the transaction, the
parties may be required to provide certain notifications and seek approvals before closing.?
Related to a federal contracting business, this can often cause issues to arise in structuring or
diligence considerations in various business transactions including corporate reorganizations,
ownership restructuring, financing, and mergers and acquisitions.

! https://govspend.com/blog/federal-contract-awards-hit-773-68b-in-fy24-small-businesses-see-4b-increase/

2 Companies receiving federal contracts may be subject to national security reviews and compliance requirements,
including those administered by the Committee on Foreign Investment in the United States (CFIUS) for transactions
involving foreign ownership, control, or influence (FOCI). In addition, federal contractors—particularly those
handling controlled technologies or classified information—must comply with export control laws such as the
International Traffic in Arms Regulations (ITAR) and Export Administration Regulations (EAR). These regimes are
designed to safeguard U.S. national security and economic interests by restricting access to sensitive information
and technology. See 50 U.S.C. § 4565; 31 C.F.R. pt. 800; 22 C.F.R. pts. 120-130; 15 C.F.R. pts. 730-774.
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In mergers and acquisitions particularly, buyers and sellers must account for the significant risk
of successor liability that may continue on with the business® or how specific regulatory
requirements affect deal structure. This risk impacts representations and warranties, their
corresponding disclosure schedules, and other risk sharing/mitigating provisions such as
indemnification, earn-outs, and purchase price adjustments. Two unique issues that often affect
government contracting business transactions relate to (1) the Small Business Administration’s
(“SBA”) size and affiliation rules applicable to contractors engaged in small business and other
socioeconomic set-aside contracting and (2) the requirements of the Anti-Assignment Act (41
U.S.C. § 6305) and corresponding novation process under the FAR.

A. SBA Regulations and Their Impacts on Government Contracting Mergers and
Acquisitions

In addition to the multiple legal and compliance issues that may apply in any transaction
involving a government contractor, another layer of complexity arises if the entity being acquired
currently represents itself as a small business under the SBA’s rules, carries a certain
“socioeconomic” based certification under one of the SBA’s programs, and/or has current
contracts that were awarded based upon it being a small business or having another
socioeconomic designation. Such considerations include whether upon closing that contractor
can still be considered “small” or meet the requirements of any applicable socioeconomic
program and what impacts that may have on contracts it is currently performing.

1. Small business contracting introduction and overview.

Pursuant to the Small Business Act, Congress has mandated that the federal government meet
specified small business contracting goals and within that created programs to benefit certain
socioeconomic type business categories based upon ownership or other factors. 15 U.S.C. § 631
et seq. These type of socioeconomic programs include the SBA’s 8(a) Business Development
Program (a business development program for businesses owned and controlled by socially and
economically disadvantaged individuals as well as certain business entities owned by Indian
Tribes, Alaska Native Corporations, or Native Hawaiian Organizations), Women-Owned and
Economically Disadvantaged Women-Owned Business Program (“WOSB/EDWOSB”),
Historically Underutilized Business Zone Program (“HUBZone”) (a program seeking to benefit
small businesses located in and employing individuals who live in designated “HUBZones”), and
Service-Disabled Veteran and Veteran Owned Small Business Program (“SDVOSB/VOSB”).
Generally, the federal government may restrict competition for awards based on a company’s
small business status and/or whether it maintains the required certification under the applicable
socioeconomic program (or otherwise meets the program’s requirements). Large businesses also
carry goaling requirements to award subcontracts to small businesses. Federal agencies then
track and report whether they are meeting the statutorily set spending goals through awarded
prime and subcontracts.

3 For cases in Virginia that discuss successor liability generally, see Harris v. T.L., Inc., 243 Va. 63, 70, 413 S.E.2d
605, 609 (1992); and PAE Nat’l Sec. Sols., LLC v. Constellis, LLC, 111 Va. Cir. 459, 466 (Cir. Ct. 2023).
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The SBA publishes rules to implement and administer these programs, which are generally
codified in Title 13 of the Code of Federal Regulations. Rules administering small business
contracting are also found within the FAR itself (primarily in FAR Part 19).4

2. The SBA’s Size and Affiliation Rules.

The SBA rules provide that when calculating a company’s size, it “‘counts the receipts,
employees, or other measure of size of the concern whose size is at issue and all of its domestic
and foreign affiliates, regardless of whether the affiliates are organized for profit.” 13 C.FR. §
121.103(a)(6) (emphasis added). Regarding affiliation, the SBA further provides:

Concerns and entities are affiliates of each other when one controls or has the power
to control the other, or a third party or parties controls or has the power to control
both. It does not matter whether control is exercised, so long as the power to control
exists.

Id. § 121.103(a)(1). Finally, the rules then outline various bases upon which affiliation may be
found. These include common ownership and management, affiliation based on identity of
interest, affiliation arising in certain circumstances when a “newly organized concern” is created,
and affiliation based upon a “totality of the circumstances”. See id. § 121.103(c)-(i).

One particular affiliation rule that must be taken into account in any merger or acquisition
involving a small business government contractor is the “present effect rule,” which provides:

In determining size, SBA considers stock options, convertible securities, and
agreements to merge (including agreements in principle) to have a present effect on
the power to control a concern. SBA treats such options, convertible securities, and
agreements as though the rights granted have been exercised.

1d. § 121.103(d)(1). In the past, the SBA’s Office of Hearings and Appeals (“OHA”) has
interpreted this rule to render some letters of intent, based upon their terms, as having “present
effect” and thus creating affiliation before the transaction has even closed. See Size Appeal of
Enhanced Vision Systems, Inc., SBA No. SIZ-5978 (2018) (affirming affiliation under present
effect rule based upon the terms and structure of the applicable letter of intent and facts
surrounding the transaction in question). However, this affiliation risk can be mitigated by
drafting a letter of intent that contains terms indicating it is only a non-binding “agreement[] to
open or continue negotiations towards the possibility of a merger or a sale of stock at some later
date[, which is] not considered [an] “agreement[] in principle” and . . . thus not given present
effect.” 1d. § 121.103(d)(2).

Therefore, upon closing and under the above-cited rules, the target entity’s size may change due
to any newly created affiliation. To illustrate with one simple example, if the target is acquired
by another business entity resulting in the target being a wholly-owned subsidiary of the

4 The FAR with its various departmental/agency supplements is codified in Title 48 of the Code of Federal
Regulations. However, citations are shortened to “FAR <section number>" (or for its supplements, for example,
“DFARS <section number>"").
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acquirer, the target is now not only affiliated with the acquirer itself but any other business entity
in which there may be common ownership or management (or any other basis of affiliation under
the SBA’s rules). This result would require the target entity to now change its size
representations to account for the revenue and/or employees of these newly gained affiliates,
which affect its future eligibility for certain restricted contracts. These impacts must obviously
be accounted for when structuring a transaction.

3. Socioeconomic Program Ownership and Control Requirements

In addition to business size and affiliation concerns, a merger or acquisition may also impact a
contractor’s ability to qualify or continue to qualify under one of the SBA’s socioeconomic
programs, which each carry requirements on ownership and control. Under socioeconomic
programs that seek to benefit individual owners (i.e., the 8(a), WOSB/EDWOSB, and SD/VOSB
Programs), the general requirement is that the respective qualifying individual(s) must directly
and unconditionally own at least fifty-one percent (51%) of the business concern to maintain its
eligibility under those programs with only a limited exception for ownership through a trust
meeting very specific requirements.> Regarding the requirement the ownership be
“unconditional,” the 8(a) Program rules define it for example as:

ownership that is not subject to conditions precedent, conditions subsequent,
executory agreements, voting trusts, restrictions on or assignments of voting rights,
or other arrangements causing or potentially causing ownership benefits to go to
another (other than after death or incapacity). The pledge or encumbrance of stock
or other ownership interest as collateral, including seller-financed transactions,
does not affect the unconditional nature of ownership if the terms follow normal
commercial practices and the owner retains control absent violations of the terms.

13 C.F.R. § 124.3 “Unconditional ownership”.

In addition to the ownership requirements, these concerns must also be controlled by the induvial
owner(s) in question. Generally this is defined (as an example under the EDWOSB/WOSB
rules) as providing that such individuals control the “management and daily business operations
of the concern.” 13 C.F.R. § 127.202(a). Each program’s rules then go on to specify what
constitutes ownership and control. Notably, with certain specified exceptions for extraordinary
corporate actions, terms in a company’s articles, bylaws, shareholder agreement, or operating
agreement may not restrict the qualifying individual(s) control of corporate decision making.

5> See 13 C.F.R. §§ 124.105 (8(a) Program); 127.201 (WOSB/EDWOSB Program); 128.202 (SDVOSB Program).
The HUBZone Program’s primary policy intent is not necessarily to benefit one or more individual business owners.
However, it still carries the requirement that the HUBZone business entity be “[a]t least 51% owned and controlled
by one or more individuals who are United States citizens” or one of five other specified entity types. 13 C.F.R. §
126.200(a). However, the HUBZone Program does permit indirect ownership unlike the other listed programs
above. Seeid.
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Also, the qualifying individual(s) must generally be the highest-ranking officer and control the
governing board of the entity. See, e.g., 13 C.F.R. § 128.203(c)-(f).5

With the above general restrictions in mind, transactions involving these types of businesses
must take into account how the resulting ownership and management structure will impact
program eligibility/certification under the rules. To the extent a strategic goal of the transaction
is to obtain one of these certifications, these rules must be reviewed carefully from the outset to
ensure the intended result and minimize the risk of later failure to obtain a new certification.

4. Post-Closing Notifications and Impacts on Awarded Contracts and Bids

Finally, the SBA’s regulations and the FAR require that an entity that has undergone an
ownership change must make required notifications after closing with respect to its active
contracts that were awarded based upon that entity’s small business or socioeconomic status and
timely update its size/status representations in the System for Award Management. See 13 C.F.R.
§ 125.12; FAR 52.219-28. Upon such notification, the SBA rules also outline the effect of such
notifications on the company’s awarded contract(s). 13 C.F.R. § 125.12(e). The rules governing
impact are complex and must be reviewed carefully. Each of the above-referenced
socioeconomic certification programs also contain post-closing notification requirements to the
SBA as well. See, e.g., 13 C.F.R. § 128.307 (requirement under the SD/VOSB program that a
certified SD/VOSB notify the SBA within 30 days of “any material changes that could affect its
eligibility”).

B. The Anti-Assignment Act and the FAR s Novation Process

The Anti-Assignment Act (41 U.S.C. § 6305) generally prohibits the assignment of government
contracts. In practice, this prohibits the practice of “buying and selling” of government contracts
between parties. However, typically when a party is selling all or substantially of its assets to
another party it would seek to assign its active contracts to the acquirer (each of which may be
subject to contractual provisions addressing assignment and/or change of control).

One exception to this prohibition is the FAR’s contract novation process. This process permits
the government upon request by the parties to approve the novation/transfer of the contracts in
question when a contractor’s assets are being transferred if it deems such approval to be “in the
Government’s best interest.” See FAR 42.1203. The FAR outlines the necessary documents that
must accompany such a request, the prescribed language of the Novation Agreement to be
entered into by the parties and the Government whereby the Government will recognize the
transferee party as the “successor-in-interest” to the contract, and the process for review and
approval of such requests. See FAR 42.1202-04. The FAR further makes it clear that this
process does not apply to a transaction where “there is a change in the ownership of a contractor
as a result of a stock purchase, with no legal change in the contracting party, and when that
contracting party remains in control of the assets and is the party performing the contract.” FAR
42.1204(b). However, that provision provides further that “whether there is a purchase of assets

8 It must be noted that each program includes very specified rules for what constitutes “control” of an entity. While
those rules are largely consistent with one another, they must be reviewed carefully for differences and specific
applicability.
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or a stock purchase, there may be issues related to the change in ownership that appropriately
should be addressed in a formal agreement between the contractor and the Government.” 1d.
Therefore, regardless of transaction structure, these requirements must be reviewed and
considered.

II. Area 2: Bid Protests

In federal contracting (as in contracting in Virginia at the state level), there are opportunities to
challenge procurement decisions formally in a protest. General practitioners could find
themselves discussing with a client a notification that its bid was unsuccessful, that it had been
excluded from further competition before final award, or even in the case it was the awardee, a
competitor has filed a protest. Very generally, protests challenge whether an agency’s decision
was arbitrary or capricious (i.e., not in accordance with applicable law/regulation or the terms of
the solicitation, or otherwise unreasonable). There are three general venues in which a protester
may choose to file such a challenge: (1) with the contracting agency itself, (2) with the
Government Accountability Office (“GAQO”), or (3) with the United States Court of Federal
Claims (“COFC”).

In each of these cases, even more than the substance of the potential protest, procedural
deadlines are the most critical initial set of issues to consider. Failure to follow these often quick
and completely unforgiving procedural pitfalls will lead to the automatic dismissal of even a
compelling and justified protest. While there are other jurisdictional and standing issues to
consider initially as well, this CLE seminar will focus specifically on the procedural filing
deadlines applicable to each chosen venue.

A. Agency-level Protests

The FAR permits that an offeror may submit a protest to the procuring agency directly.
Generally, protests must be filed within ten (10) days “after the basis of protest is known or
should have been known, which ever is earlier.” FAR 33.103(e). Otherwise, “[p]rotests based
on alleged apparent improprieties in a solicitation [i.e., “pre-award protests”] shall be filed before
bid opening or the closing date for receipt of proposals.” Id. For example, in most typical post-
award protest scenarios, the date an offeror receives a notice of award is the date on which the
ten-day clock starts, but this date could be impacted in certain circumstances by whether or not
the offeror requests and subsequently receives a debriefing from the agency.

B. GAO Protests

GAO protest deadlines are similar in operation to the above-described agency protest deadlines.
Similarly, the general deadline for any protest to the GAO is ten (10) days from when the basis
of the protest is “known or should have been known, whichever is earlier.” 4 C.F.R. § 21.2(a)(2).
The GAO rules do further outline that a post-award protest under a “procurement conducted on
the basis of competitive proposals under which a debriefing is requested and, when requested, is
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required . . . shall be filed not later than 10 days after the date on which the debriefing is held.””
Id. As also is the case under agency protests, any protest “based upon alleged improprieties in a
solicitation which are apparent prior to bid opening or the time set for receipt of initial proposals
shall be filed prior to bid opening or the time set for receipt of initial proposals.” Id. §
21.2(a)(1). Last, where a protester files an agency-level protest, the protester may subsequently
submit a protest to the GAO if unsuccessful as long as it files such protest “within 10 days of
actual or constructive knowledge of initial adverse agency action” provided that the initial
agency protest was itself timely. 1d. § 21.2(a)(3).

C. COFC Protests

If a protester chooses to submit its protest to the COFC8, the deadlines for filing are rooted in the
doctrine of laches. Therefore, delay in filing would impact whether the COFC would issue
injunctive relief in favor of a protester. See Nat’l Telecommuting Inst., Inc. v. United States, 123
Fed. Cl. 595, 603 (2015). Similarly, a “pre-award protest” as described above would need to be
filed with COFC prior to the deadline for proposal submission as is the case with agency and
GAO protests. See Blue & Gold Fleet, L.P. v. United States, 492 F.3d 1308, 1310-17 (Fed. Cir.
2007); Inserso Corp. v. United States, 961 F.3d 1343 (Fed. Cir. 2020).

111. Area 3: the Contract Disputes Act Process

Generally, federal contracts can give rise to disputes over performance, payment, or other duties
or obligations that arise from the contract in question. Specifically with respect to contract
actions, the federal government has waived its sovereign immunity pursuant to the Tucker Act,
28 U.S.C. § 1491. This permits contractors to bring contract actions and recover damages from
the government in certain designated forums for dispute resolution. The two primary venues for
bringing claims against the government under federal contracts are: (1) the Boards of Contract
Appeals® and (2) the COFC.

Further, for the vast majority of federal contracts, disputes are governed by the procedures of the
Contract Disputes Act (“CDA”). 41 U.S.C. §§ 7101-7109. Like with bid protests, failure to
follow the exacting procedural requirements and deadlines of the CDA can likely result in
outright dismissal of claims. Below are some key considerations:

e (DA Statute of Limitations: Six (6) years. A party must bring its claim within six (6)
years “after the accrual of the claim.” 41 U.S.C. § 7103(a)(4)(A).

" The question regarding whether debriefings are “timely requested” or “required” is a further set of issues rooted in
the FAR’s separate rules governing debriefings. These questions do impact protest timeliness and require further
analysis.

8 Of note, selection for the appropriate venue for a protest is another key matter a protester must consider. Prospect
for success, availability of certain types of relief (such as the stay of award available under the Competition in
Contracting Act (“CICA”) (41 U.S.C. 253)), and cost of protest pursuit are all relevant to such decision.

% The Contract Disputes Act has generally established two different administrative bodies to hear contract claim
appeals: the Armed Services Board of Contract Appeals and the Civilian Board of Contract Appeals (with additional
bodies related to the Tennessee Valley Authority and the Postal Service). 41 U.S.C. § 7105.

12742266v1


https://www.google.com/search?client=safari&sca_esv=5a4b1ba8a892269d&cs=0&q=41+U.S.C.&sa=X&ved=2ahUKEwjD1-DagbWOAxU7F1kFHShBOrkQxccNegQIAhAC&mstk=AUtExfAGK4RNH-sejHvuG3xrvsFjpoLGw65mJBZ3G3Nn7TTNcQVdTE7shOKfjr_GRfQLmUubDVqIk0PkIxP8gT7zyFeeYLjajhyYhPCqatGzl85Dn7bJhyM1EoVO_cJhbek7vJbw-TFBAn9zFKWSYpELe9qGLVShSQl-Nq3msj7vYUzRqnDP51wUBmMOPftWzNd-FdjB_WffIhRlfrdY9Z9JxzW1ZA&csui=3
https://www.google.com/search?client=safari&sca_esv=5a4b1ba8a892269d&cs=0&q=%C2%A7%C2%A7+7101-7109&sa=X&ved=2ahUKEwjD1-DagbWOAxU7F1kFHShBOrkQxccNegQIBBAB&mstk=AUtExfAGK4RNH-sejHvuG3xrvsFjpoLGw65mJBZ3G3Nn7TTNcQVdTE7shOKfjr_GRfQLmUubDVqIk0PkIxP8gT7zyFeeYLjajhyYhPCqatGzl85Dn7bJhyM1EoVO_cJhbek7vJbw-TFBAn9zFKWSYpELe9qGLVShSQl-Nq3msj7vYUzRqnDP51wUBmMOPftWzNd-FdjB_WffIhRlfrdY9Z9JxzW1ZA&csui=3

e A claim must be first submitted to the Contracting Officer and must be in writing. Id. §
7103(a)(1)-(2). Additionally, claims for more than $100,000.00 must contain an
accompanying certification as specifically prescribed in the statute. Id. § 7103(b).

e The Contracting Officer must then issue a “written decision” on the claim within sixty
(60) days (or with respect to claims of over $100,000.00 the Contracting Officer may
notify the contractor of a different timeframe). Id. § 7103(f). If the Contracting Officer
fails to issue his or her decision within the required timeframe, the contractor’s claim is a
“deemed” denial of the claim. Id. § 7103(f)(5).

e The Contracting Officer’s decision is “final and conclusive” unless timely appealed
strictly in accordance with the CDA. 1d. § 7103(g).

e Upon receipt of the contracting officer’s final decision or upon the “deemed” denial of
the claim, the contractor may appeal the decision either (1) to the applicable Board of
Contract Appeals within ninety (90) days or (2) to the COFC within twelve (12) months.
1d. § 7104.

IV. Area 4: Privity of Contract Issues

Many companies engaged in business with the federal government may not be performing
directly as prime contractors but instead as subcontractors, vendors, or suppliers. When engaged
in this way, the subcontractor lacks direct contractual privity with the federal government,
meaning that (except for its general obligations to comply with applicable laws, rules, policies,
and regulations) the subcontractor’s duties and obligations are primarily only to the prime
contractor or higher tier subcontractor with which it has its contract. While generally this
concept is simple and intuitive, it can give rise to unique considerations in the federal contracting
area with the following as examples.

A. “Flow down” FAR Clauses included in federal government subcontracts.

The FAR and its supplements contain various prescribed contract clauses that are in turn
included, often by reference but other times in full text, in federal contracts. These clauses cover
typical areas such as termination, suspension of work, and changes, but also serve to implement
federal government law and policy, which can range from employee equal opportunity to
cybersecurity. Some clauses contain mandatory flow down language directing the prime
contractor, for example, to “insert the substance of this clause . . . in all subcontracts . . ..” See,
e.g., FAR 52.204-25(e). It is therefore the contractual obligation of the prime contractor to insert
these mandatory flow down clauses in its subcontracts. If these clauses are not flowed down
properly, it could expose the prime contractor to liability for breach of contract. While other
FAR clauses may not contain the same “flow down” language, the prime contractor may desire
to nevertheless “flow down” certain provisions, notification requirements, and/or deadlines in
order to mitigate risk. For example, it is a hallmark of government contracting that the
government may terminate a prime contract without cause (i.e., for its own “convenience”)
simply upon notice. See FAR Subpart 49.1. A prime contractor will very likely want to include
within its subcontract a corresponding right of termination.

2

B. Interaction with government personnel and dispute resolution.
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Because a subcontractor is not in direct contractual privity, its personnel should not typically be
interacting with government personnel over contract administration matters. However, in reality
especially in services contracts where subcontractor personnel will blend and interact with
government and prime contractor personnel, confusion around who should be providing
directions during contract performance and to whom they should be providing them to can lead
to growth of work beyond the agreed-upon contractual scope. It is best practice often in

subcontracts to delineate clearly how direct government-to-subcontractor interactions should be
handled.

Additionally, because the subcontractor is not in direct privity with the government, it does not
generally possess a right to bring a “claim” against the government (as described in Section III
above). Instead, it must look to its subcontract to govern disputes it has with the prime
contractor. It is possible for the prime contractor to “pass through” a subcontractor’s claim in
certain instances. See E. R. Mitchell Constr. Co. v. Danzig, 175 F.3d 1369, 1370 (Fed. Cir.
1999). Even in such instance, the prime contractor must still “sponsor” the claim.

C. The Christian Doctrine.

A legal doctrine unique to federal contracting is the so-called Christian Doctrine. This legal
doctrine provides that a court may read certain contractual provisions into a government contract
even when omitted if it relates to a “deeply ingrained strand of public procurement policy.” G.
L. Christian & Assocs. v. United States, 160 Ct. CI. 1, 15, 312 F.2d 418, 426 (1963). However,
despite one questionable federal district court decision®®, the Christian Doctrine generally does
not apply to subcontractors. See Energy Labs, Inc. v. Edwards Eng'g, Inc., No. 14 C 7444, 2015
U.S. Dist. LEXIS 71058, at *15 (N.D. IIL. June 2, 2015). Therefore, “mandatory” flow downs
will likely not be inserted into a subcontract by a later court because of the privity issue. Prime
contractors must then ensure that flow down clauses are properly included as required in their
subcontracts.

V. Area 5: Key Ethics Requirements and the False Claims Act.

Because federal contracting obviously applies to conduct directly with government officials, a
host of civil and criminal statutes as well as accompanying polices apply to such conduct. While
of course all business dealings can be subject to civil liability for fraud or criminal penalties for
unlawful business practices, a federal contractor must also be mindful of specific ethical
obligations with respect to government officials and the potential for liability under the False
Claims Act, 31 U.S. Code § 3729. Below are only three of many potential considerations all
government contractors should be aware of.

A. Bribery and Gratuities Restrictions

Because a federal contractor’s customers include public officials, criminal statutes that outlaw
bribery and unlawful gratuities apply to their conduct. 18 U.S.C. § 201(b)(1) provides:

10 UPMC Braddock v. Harris, 934 F. Supp. 2d 238, 256-59 (D.D.C. 2013).
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Whoever—(1) directly or indirectly, corruptly gives, offers or promises anything of
value to any public official or person who has been selected to be a public official,
or offers or promises any public official or any person who has been selected to be
a public official to give anything of value to any other person or entity, with intent—
(A) to influence any official act; or (B) to influence such public official or person
who has been selected to be a public official to commit or aid in committing, or
collude in, or allow, any fraud, or make opportunity for the commission of any
fraud, on the United States; or (C) to induce such public official or such person who
has been selected to be a public official to do or omit to do any act in violation of
the lawful duty of such official or person

Unfortunately, there are often too many stories of bribes offered to and accepted by contracting
officers for the purpose of influencing the procurement process. In addition to the bribery
prohibition, federal law also prohibits unlawful gratuities, as follows:

Whoever—(1) otherwise than as provided by law for the proper discharge of
official duty—(A) directly or indirectly gives, offers, or promises anything of value
to any public official, former public official, or person selected to be a public
official, for or because of any official act performed or to be performed by such
public official, former public official, or person selected to be a public official

Id. § 201(c)(1). Note, the primary difference being that a gratuities violation does not include the
quid pro quo element present in the anti-bribery provision. Some very limited exceptions on
providing and accepting de minimis gifts to federal officials can be proscribed by specific agency
rules and regulations and such gifts would not generally violate the anti-bribery or anti-gratuity
statutes. See FAR 3.101-2; 5 C.F.R. § 2635.204. Violation of the anti-bribery and gratuities
statutes can result in fines and/or imprisonment.

B. The Anti-Kickback Act of 1986
Government contractors are also subject to federal statutes prohibiting kickbacks as follows:

A person may not—(1) provide, attempt to provide, or offer to provide a kickback;
(2) solicit, accept, or attempt to accept a kickback; or (3) include the amount of a
kickback prohibited by paragraph (1) or (2) in the contract price—(A) a
subcontractor charges a prime contractor or a higher tier subcontractor; or(B) a
prime contractor charges the Federal Government.

41 U.S.C. § 8702. The statute defines a “kickback™ as “any money, fee, commission, credit, gift,
gratuity, thing of value, or compensation of any kind that is provided to a prime contractor, prime
contractor employee, subcontractor, or subcontractor employee to improperly obtain or reward
favorable treatment in connection with a prime contract or a subcontract relating to a prime
contract.” Id. § 8701(2). These prohibitions therefore apply to both prime and subcontractors.
Similarly, violation of the anti-kickback provisions can result in both civil and criminal penalties.
See id. § 8706-07.
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C. The Civil False Claims Act

Last, federal contractors are also subject to the civil False Claims Act (31 U.S.C. §§ 3729-33).
Of note, the original impetus for this statute was to root out contractor fraud during the Civil
War.!! In general, the False Claims Act provides that any person who “knowingly presents or
causes to be presented, a false or fraudulent claim for payment or approval” or (particularly
relevant to contractors) “knowingly makes, uses, or causes to be made or used, a false record or
statement material to an obligation to pay” will be liable for civil penalties. 31 U.S.C. §
3729(a)(1). The latter basis for False Claims Act liability has been utilized extensively in the
government contracting context when contractors fraudulently misrepresent themselves within
SAM and in other certifications to the government.'? Another unique feature of the False Claims
Act is that in addition to the federal government itself initiating an action a private person (e.g., a
“whistle blower”) may also do so as a “qui tam relator.” 31 U.S.C. § 3730(b). Therefore,
contractors must have robust controls in place to prevent wrongful actions like false or over
billing or submission of untruthful or inaccurate representations/certifications to the government.

VI Conclusion

The Fifth Circuit Court of Appeals once plainly opined that “[g]overnment contracts are different
from contracts between ordinary parties. United States v. New Orleans Pub. Serv., Inc., 553 F.2d
459, 469 (5th Cir. 1977). There is much truth in that simple conclusion. Because of the
uniqueness of such contracts and the host of compliance obligations placed upon federal
contractors, these types of businesses deal with added layers of legal complexity. While not
every practitioner can or should be a government contracting expert, issue spotting is important
when working with these types of businesses in order to avoid both procedural and even
substantive land mines that can exist in this intricate area of the law.

1 https://www.justice.gov/civil/false-claims-act. This webpage maintained by the U.S. Department of Justice, Civil
Division, contains a helpful overview of the False Claims Act.

12 See, e.g., United States ex rel. Bid Solve, Inc. v. CWS Mktg. Grp., Inc., 567 F. Supp. 3d 59, 64 (D.D.C. 2021)
(denying motion to dismiss FCA claim against federal contractor that allegedly fraudulently induced award of small
business set-aside contract by falsely certifying its SBA size status and submitting misleading tax returns during
SAM/self-certification and protest processes).
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