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1:00 p.m. [ETHICS] Beyond Schadenfreude – Artificial Intelligence and Legal Ethics 

Jessiah Hulle and Ryan Starks 

 
1:30 p.m.  Anatomy of a Trademark: Helping Clients Fortify their Brands and Avoid Infringement 

Kevin Holt & Jake Bryant 
 
2:00 p.m.         The Data Breach Lawsuit: Strategies for Avoiding and Winning Cyber Litigation 

 John Danyluk 
 

2:30 p.m. Break 
 
2:45 p.m. Gentry Locke Consulting Legislative Update 
 Greg Habeeb, Carlos Hopkins, and Abigail Thompson 
 

3:15 p.m. Only Clients Die. Lawyers Live Forever – Succession Planning for Lawyers 
 Matthew W. O’Toole 
 
3:45 p.m. [ETHICS] Strategies and Tips for Avoiding Legal Malpractice Claims and Bar Complaints 

Guy Harbert 
 
4:15 p.m. Reception and Golf    

 
Total CLE Credit Hours: 3.00 hours, 1.0 hour of which are Ethics 
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Ryan Starks works in Gentry Locke’s commercial litigation practice group, where he assists clients with complex business and civil
disputes in state and federal courts throughout Virginia.  Ryan has also practiced before the U.S. Government Accountability Office and
the Court of Federal Claims.  Ryan has wide-ranging experience in courts extending from the eastern shore to southwest corner of the
state, including in construction, contract, employment, government contracting, and real estate disputes.  Ryan has worked with a broad
range of large and small domestic and international clients to achieve successful outcomes throughout the Commonwealth.

Education
Washington and Lee University School of Law, J.D.
State University of New York (SUNY) Albany, B.A.

Experience
Represents businesses and individuals in lawsuits involving contract disputes, business torts, professional liability,
personal injury, and other civil actions
Represents landlords and tenants in commercial lease disputes
Represents employers facing allegations of discrimination under Title VII of the Civil Rights Act
Counsels clients through investigations by the Department of Justice and the State Attorney’s General Office including
whistleblower litigation and alleged violations of the False Claims Act
Represents government contractors in bid protests, and disputes with prime and subcontractors
Represents construction professionals in disputes with subcontractors as well as the state and federal government,
including disputes related to Miller and Little Miller Act payment bonds, mechanics liens, claims for delay damages, and
other construction-related litigation
Counsels clients through multiparty alternative dispute resolution/mediation

Affiliations
Member: Virginia State Bar
Member: Richmond Bar Association (CLE Committee)
Member: Virginia Association of Defense Attorneys
Member: Washington and Lee University Alumni Association, Richmond Chapter
Member: New York State Bar
Member: District of Columbia Bar

Awards
Named to Best Lawyers in America for Commercial Litigation (2026)
Named to Best Lawyers “Ones to Watch” List for Commercial Litigation (2025)
Named to Virginia Lawyers Weekly “Up & Coming Lawyers” List for the Class of 2024
Named a “Legal Elite” by Virginia Business Magazine for Young Lawyers (2024)
Named a Virginia Super Lawyers “Rising Star” in Business Litigation (2025)

Ryan J. Starks
Partner

Office: 804.956.2062
Fax: 540.983.9400
Email: starks@gentrylocke.com
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Carlos Hopkins is a partner in both Gentry Locke’s White Collar Defense, Investigations & Compliance and Government & Regulatory
Affairs practice groups. Carlos previously served as Virginia’s Secretary of Veterans and Defense Affairs where he was the state’s top
official for coordinating resources to support Virginia’s veteran community. Carlos was also appointed by former Governor Terence R.
McAuliffe in 2014 to serve on the Governor’s Cabinet as Counsel to the Governor. At Gentry Locke, Carlos combines his criminal and
civil litigation experience and Virginia-government experience to help clients navigate their most significant litigation, regulatory, and
government-facing challenges.

Education
University of Richmond School of Law, J.D.
Virginia Commonwealth University, Executive M.B.A.
The Citadel, B.A. in Political Science, Law and Criminal Justice

Experience
Appointed Virginia’s Secretary of Veterans and Defense Affairs by Governors Terence R. McAuliffe and Ralph S.
Northam (2017-2022)
Appointed Counsel to the Governor on the Virginia Governor’s Cabinet as the Governor’s primary legal advisor (2014-
2017)
Served on the personal staff of the Commanding General (CG) of the 29th Infantry Division as Chief Legal Officer in the
Virginia Army National Guard
Mentored second and third year law students participating in the Criminal Law Placement Externship Program at the
University of Richmond, TC Williams School of Law (2019-2021)
Served as Deputy City Attorney and supervised the Special Litigation and Public Safety Division in the Richmond City
Attorney’s Office (2013-2014)
Owned and operated a boutique law firm representing individuals charged with various classes of felonies and
misdemeanors in state and federal court (2011-2013)
Played an integral role in developing policies and procedures to manage Virginia’s public defender system as the
agency’s Director of Training

Affiliations
Fellow, Virginia Law Foundation (2025)
Member, Virginia State Bar
Member, The National Black Lawyers Top 100
Board of Directors, Richmond Ambulance Authority
Board of Directors, Virginia Voice
Board of Directors, Richmond Public Schools Education Foundation
Richmond Steering Committee for Just the Beginning (JTB) Program
Life Member, The Citadel Alumni Association
Member, Alpha Phi Alpha Fraternity
Chairman, Virginia Military Advisory Council (2017-2022)
Member, Virginia Code Commission (2014-2017)
Board of Directors, Virginia Association of Criminal Defense Lawyers (2010-2013)

Admissions

Carlos L. Hopkins
Partner

Office: 804.297.3707
Mobile: 804.920.3928
Fax: 540.983.9400
Email: chopkins@gentrylocke.com



Commonwealth of Virginia
The Fourth Circuit Court of Appeals
The United States Court of Appeals for Veterans Claims
The United States District Court for the Eastern District of Virginia
The United States District Court for the Western District of Virginia

Awards
Designated one of the “Legal Elite” in Administrative/Government/Legislative law by Virginia Business magazine (2023-
2024)

Published Work
Author, Woulda, Coulda, Shoulda: How Virginia’s Everchanging Politics Creates “Missed) Opportunities for Major
Policy Decisions, Richmond Public Interest Law Review, 2023



Abigail serves as Gentry Locke’s Government Affairs Manager where she combines her love for public policy, data analysis, and writing
to help support and deliver thoughtful legislative and communications strategies for clients. Before coming to Gentry Locke in 2019,
Abigail served under Virginia Senator Frank Ruff where she aided the Senator and staff during the legislative session and assisted in
coordinating his re-election campaign. Abigail currently serves as a mayoral appointee to the City of Richmond’s Sustainability &
Resilience Commission and is a member of the Virginia Public Access Project’s Partners Board. She received her Bachelor of Arts from
the College of William & Mary where she studied Government and Arabic and recently completed the University of Virginia’s Sorensen
Institute Emerging Leaders Program.

Education
College of William & Mary, Bachelor of Arts in Government and Arabic
University of Virginia Weldon Cooper Center for Public Service: Sorensen Institute, Emerging Leaders Program

 

Experience
Developed materials to advance major legislative strategies, including issue briefs, public testimony, research
summaries, visualizations, and messaging documents.
Led coalition building and grassroots advocacy efforts.
Participated in numerous stakeholder roundtables and workgroups for renewable energy policy following the Virginia
Clean Economy Act (VCEA)
Wrote and published op-eds to advance clients’ legislative and regulatory interests.
Representation of clients in various regulatory work groups.
Developed and executed multi-million dollar contribution plans for political action committees.
Planned and organized fundraisers, legislative forums, and community events on behalf of clients.
Developed marketing materials and presentations for regional business conferences.
Created and maintained social media, newsletters, and web content for grassroots campaigns and legal blogs.

Affiliations
Mayoral appointee to the City of Richmond’s Sustainability & Resilience Commission.
Partners Board, Virginia Public Access Project (VPAP)
Junior League of Richmond.
Virginia Renewable Energy Alliance.

Published Work
Author, Woulda, Coulda, Shoulda: How Virginia’s Everchanging Politics Creates “Missed) Opportunities for Major
Policy Decisions, Richmond Public Interest Law Review, 2023
Author, A Legal Update on Environmental Justice in Virginia: Where are We Now?, University of Richmond Public
Interest Law Review, 2022

Abigail E. Thompson
Government Affairs Manager

Office: 804-489-0933
Fax: 540.983.9400
Email: athompson@gentrylocke.com



Matthew O’Toole is a member of the firm’s General Commercial group where he focuses on estate planning, trusts and estates
administration, and business succession planning. Prior to joining Gentry Locke, he worked at a boutique law firm in Richmond that
specialized in all facets of trust and estate planning, administration and trustee services. Before practicing law, Matthew worked in
private wealth management at SunTrust Bank, as a Vice President of the Closely Held Business group.
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Anatomy of a Trademark: 

Helping Clients Fortify their Brands and Avoid Infringement 

 

Kevin W. Holt & Jake L. Bryant 

 

I. INTRODUCTION 

 

This presentation provides an overview of the basics of Federal trademark law, including 

the nature of trademark protection, Federal registration, and infringement.  

II. WHAT IS A TRADEMARK? 

A. Definitions 

Trademark means any word, name, symbol, device, or any combination of those 

elements used, or intended to be used, in commerce to identify and distinguish 

one’s goods from those manufactured or sold by others and to indicate the source 

of the goods. A trademark can apply to goods, services (service mark), 

certifications (certification marks), and collectives. Trademarks can be words, 

phrases, symbols, colors, sounds, or even smells if they act as an indicator of 

source in commerce. Generally, trademark protection is limited only to the use of 

that mark (or marks likely to cause confusion with the protected mark) in 

connection with the goods or services offered under it. 

 

 Examples: ROLEX for watches; NIKE for athletic shoes  

 

 Example of Industry Limitation: DOVE for chocolate and DOVE for 

soap. Both marks are registered for different classes of goods and services. Dove 

chocolate’s protection does not extend to soap products and vice versa.  

 

Service mark means any word, name, symbol, device, or any combination of 

those elements used, or intended to be used, in commerce to identify and 

distinguish the services of one person from the services of others and to indicate 

the source of the services.  

 

Examples: FEDEX for delivery and logistics services; HILTON for hotel 

services 

 

Certification mark means any word, name, symbol, device, or any combination 

thereof used, or intended to be used, by a person other than its owner in 

commerce to certify regional or other origin, material, mode of manufacture, 

quality, accuracy, or other characteristics of such person’s goods or services or 

that members of a union or other organization performed the work or labor on the 

goods or services. 
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Examples: Energy Star for energy efficiency standards in appliances; 

GROWN IN IDAHO for potatoes grown in the State of Idaho  

 

Collective mark means a trademark or service mark used or intended to be used 

by the members of a cooperative, an association, or other collective group or 

organization; includes marks indicating membership in a union, an association, or 

other organization. 

 

Examples: FTD for membership in the Florists’ Transworld Delivery 

Association; GIRL SCOUTS for branded cookie sales and member 

activities;  

 

Trade Dress refers to the commercial image and overall appearance of a business 

or product. Trade dress may include elements, such as the size, shape, and color 

of packaging or the overall visual impression or concept of a product, its 

packaging, and/or decor. Trade dress still requires that the aesthetic elements of 

the packaging or visual concept act as an indicator of source.  

 

Examples: the golden foil wrapping on FERRERO ROCHER chocolates; 

the distinctive REALEMON juice container shaped like a lemon 

B. Core Functions of a Trademark 

1. Source Identification 

 

At their core, trademarks function as identifiers of origin. They enable 

consumers to easily and reliably identify the source of goods and services 

and distinguish them from those offered by competitors in the 

marketplace.  

 

Example: The Coca-Cola name and logo allow consumers to instantly 

distinguish its products from those of competitors like Pepsi or Dr. Pepper.  

2. Marketing and Communication Tool 

 

Trademarks are powerful branding tools that capture consumer attention, 

increase visibility in crowded markets, and convey messages about the 

company’s reputation, values, and identity. Over time, a well-established 

mark can represent not just the source of a product, but a lifestyle or ethos 

associated with the brand.  

 

Example: The Nike Swoosh conveys concepts of athleticism, motivation, 

and performance.   

3. Brand Image and Reputation 
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Trademarks are integral to shaping and reinforcing a company’s brand 

identity. Consumers begin to associate a mark with specific attributes, 

such as quality, reliability, innovation, or safety, based on their personal 

experiences and the brand’s broader public perception. These associations 

foster emotional loyalty, strengthen consumer trust, and contribute to 

long-term goodwill.  

 

Example: ROLEX has cultivated a prestigious reputation as a luxury 

Swiss watchmaker, creating unique movements in-house. Trademark 

protection allows ROLEX to protect its own goodwill from free riders and 

counterfeiters.  

4. Consumer Protection 

 

Trademarks protect consumers by signaling a consistent standard of 

quality and performance. In the event of product defects or dissatisfaction, 

the mark also provides a means to identify and hold the manufacturer 

accountable. 

 

Example: If a consumer receives a defective North Face jacket, the 

recognizable trademark helps direct him or her to the source for repair, 

refund, or customer support. If multiple North Face brands existed in the 

market for outdoor apparel, consumers would likely have difficulty 

distinguishing which brand was the source of the products they purchased. 

5. Business Asset 

 

Trademarks are long-term, valuable assets. A well-established mark can 

generate licensing revenue, support expansion, and increase a company’s 

valuation during mergers or acquisitions. 

 

Example: Google is estimated to be the world’s most valuable brand with 

a value over $229 billion. 

6. Protection Against Unfair Competition 

 

Trademarks provide companies with a legal framework to prevent others 

from using confusingly similar marks or engaging in unfair market 

practices that may harm a brand’s reputation or mislead consumers. 

 

Example: Louis Vuitton can stop counterfeiters from selling fake bags 

bearing its signature monogram. 

C. Case Example 

1. Hanover Star Milling Co. v. Metcalf, 240 U.S. 403 (1916) 
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"Where a party has been in the habit of labeling his goods with a 

distinctive mark, so that purchasers recognize goods thus marked as being 

of his production, others are debarred from applying the same mark to 

goods of the same description, because [that] would … represent their 

goods to be of his production and would tend to deprive him of the profit 

he might make through the sale of the goods which the purchaser intended 

to buy." 

III. TYPES OF TRADEMARKS 

 

Trademark protection extends across various formats, from traditional word and design 

marks to non-traditional marks that rely on sensory elements. 

A. Traditional Marks 

1. Word Marks 

 

A work mark consists of words, letters, numbers, or a combination of 

these elements, without reference to any particular font, style, size, or 

color. 

 

Example: LEGO is registered as a plain word (U.S. Reg. No. 1018875) 

2. Design Marks 
 

A design mark includes stylized text, logos, images, or a combination of 

these elements. Unlike word marks, protection for design marks is limited 

to the specific visual representation. Any substantial modification to the 

design may require a new registration. 

a. Stylized Word Marks (Design + Words) 

 

These marks include unique fonts, layouts, colors, and other 

artistic elements combined with text. They are used when a brand 

wants to protect not only the wording, but also the presentation of 

the brand name.  
 

Example: LEGO is also registered in a stylized manner (U.S. Reg. 

No. 1026871) 
 
 
 
 
 
 

b. Purely Figurative Trademarks (Logo without Words) 
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These marks consist entirely of graphic elements or symbols, 

without any text. They are often used where a visual identity 

has become strongly associated with a brand. 

Example: Outline of the LEGO minifigure (U.S. Reg. No. 

4534561) 

 

 
 
 
 
 
 

c. Composite Marks (Combination of Words and Design) 
 

These marks combine both textual and figurative components. 

Even when the words may not be registrable on their own, a 

distinctive design can render the overall mark eligible for 

protection.  

 

Example: LEGO stylized logo featuring the word 

“EDUCATION” (U.S. Reg. No. 6078384) 
 
 

 

B. Non-Traditional Marks 

 

In addition to conventional work and design marks, non-traditional marks include marks 

based on a single color, appearance, shape, sound, smell, taste, or texture. These marks are 

generally subject to heightened scrutiny and often require a showing of acquired distinctiveness. 

 

1. Color: A single color, without additional design elements, may function as 

a trademark if it has acquired distinctiveness and is non-functional. 

Examples: Canary yellow for Post-It notes; Pink for T-Mobile 

2. Sound: Short, distinctive sound sequences or musical tones may be 

registered as trademarks when they function as source identifiers and are 

not merely ornamental or functional. 

Examples: NBC three-tone chime sequence; MGM lion’s roar 
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3. Scent: A scent may be protectable if it is distinctive and non-functional. 

Functional or naturally occurring product smells, such as the scent of a 

perfume, are generally not registrable. 

Examples: Plumeria-scented sewing thread; signature scent of Play-Doh 

4. Shape: The configuration of a product or its packaging can function as a 

trademark if it is distinctive and not essential to the product’s use or affect 

cost or quality.  

Examples: Coca-Cola bottle shape; Toblerone chocolate bar packaging 

C. Case Examples 

1. Qualitex Co. v. Jacobson Products Co., 514 U.S. 159 (1995) 

2. Two Pesos, Inc. v. Taco Cabana, Inc., 505 U.S. 763 (1992) 

IV. STRENGTH OF TRADEMARKS 

A. Distinctiveness Spectrum 

Trademark protection is fundamentally tied to the distinctiveness of the mark. The 

more distinctive the mark, the greater its ability to serve as a source identifier and 

the more likely it is to withstand legal challenges. In Abercrombie & Fitch Co. v. 

Hunting World, Inc., 537 F.2d 4 (2d Cir. 1976), the Second Circuit established a 

framework that categorizes trademarks along a spectrum of distinctiveness, 

ranging from inherently distinctive to entirely unprotectable. Proposed trademarks 

generally fall into one of the following categories: 

 

 Description Examples Strength of Mark 

Fanciful Invented words KODAK for camera film 

HULU for subscription streaming 

service 

Inherently Distinctive  

Arbitrary Words that have no 

association with the 

underlying goods or services 

APPLE for computers 

PENGUIN for books 

Inherently Distinctive 

Suggestive Words that suggest some 

quality of the goods or 

services 

COPPERTONE for sun-tanning 

products 

GREYHOUND for transportation 

services 

Inherently Distinctive 

Descriptive Words that describe some 

aspect of the goods or 

services 

SEATTLE COFFEE CO. for coffee 

products or services based in Seattle, 

Washington 

AMERICAN AIRLINES for flight 

services 

Requires a demonstration of 

“acquired secondary meaning” 

Generic Common names for the 

goods or services 

Aspirin, cellophane, escalator, 

thermos, cereal 

Never protectable 
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Fanciful, arbitrary, and suggestive marks are considered inherently distinctive and 

are entitled to immediate protection once used in commerce. These marks 

function clearly as source identifiers and are the strongest types of trademarks.  

 

In contrast, descriptive marks are not inherently distinctive and are only 

registrable on the Principal Registry after acquiring distinctiveness, also known as 

secondary meaning. The applicant must demonstrate that consumers have come to 

associate the descriptive term with a particular source.  

 

Generic terms are never protectable. A term is generic if the public understands it 

to refer to the product itself, not its producer. Even a once-strong trademark may 

lose protection through genericide. 

B. Case Examples 

1. Abercrombie & Fitch Co. v. Hunting World, Inc., 537 F.2d 4 (2d Cir. 1976) 

2. Zatarain’s, Inc. v. Oak Grove Smokehouse, Inc., 698 F.2d 786 (5th Cir. 

1983) 

3. Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205 (2000) 

4. Bayer Co. v. United Drug Co., 272 F. 505 (2d Cir. 1921) 

5. Seabrook foods, Inc. v. Bar-Well Foods Ltd, 568 F.2d 1342 (C.C.P.A. 

1977) (setting forth a four-factor analysis for design mark distinctiveness) 

V. ACQUIRING AND REGISTERING A TRADEMARK 

Trademark rights in the United States can be acquired either through actual use in 

commerce (common law rights) or formal registration. While both methods confer legal 

protection, the scope, strength, and enforceability of those rights different substantially. 

A. Common Law Rights 

Common law trademark rights arise automatically through the actual use of a 

mark in commerce in connection with specific goods or services. These rights are 

geographically limited to the areas where the mark is used and where consumers 

associate the mark with the source. The scope of protection also includes a 

“reasonable zone of expansion” for both geography and collateral goods and 

services that consumers might reasonably expect to be within the normal 

expansion of a markholder’s business. See Maid to Perfection Corp. v. Hyman, 

1996 U.S. App. LEXIS 10328, *6 (4th Cir. 1996) (stating factors to be considered 

in determining a geographic zone of expansion). Common law protection is likely 

sufficient for localized businesses operating within a narrow market or defined 

geographic region. Most businesses do not have a registered trademark, and many 

enforcement actions rely on common law rights. 
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B. State Registration 

Registering a trademark with a State confers rights only within that State’s 

borders. While this approach may be appropriate for businesses operating 

exclusively within a single jurisdiction, State registration has several limitations, 

including: 

1. Geographic Scope: Scope of protection is limited to the registering State. 

The mark is not protected in other States unless separately registered or 

supported by common law use. 

2. Lack of Public Notice: Not all States maintain comprehensive or publicly 

accessible trademark databases, which may reduce the deterrent effect of 

registration. 

3. Limited Remedies: State registration generally does not provide access to 

Federal courts or nationwide enforcement mechanisms. 

4. Expansion Consideration: If a business expands across State lines, the 

owner must either seek registration in each additional State or pursue 

Federal registration to obtain nationwide rights. 

C. Federal Registration 

Registering a trademark with the United States Patent and Trademark Office 

provides the strongest and broadest protection available. Federal registration 

provides critical legal and commercial advantages, including: 

1. Nationwide Exclusivity: Federal registration grants the owner the 

exclusive right to use the mark in connection with the registered goods or 

services throughout the entire United States and its territories, regardless 

of the actual geographic scope of use. 

2. Public Notice and Deterrence: Federal registration places the mark in the 

USPTO’s public database, serving as constructive notice to others of the 

owner’s claim of rights. This deters others from adopting confusingly 

similar marks and helps avoid costly legal disputes. 

3. Legal Presumptions and Enforcement: Federal registration confers several 

procedural and substantive advantages, including a legal presumption of 

ownership, the exclusive right to use the mark nationwide in connection 

with the registered goods or services, and access to Federal courts and 

customs enforcement. 

4. Use of ® Symbol: Only Federally registered trademarks are entitled to use 

the ® symbol, which signals to consumers and competitors that the mark 

is registered and legally protected under Federal law. 
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5. International Expansion: Federal registration provides a foundation for 

international trademark filings under the Madrid Protocol and similar 

treaties. 

D. Case Example 

1. Park ‘N Fly, Inc. v. Dollar Park and Fly, Inc., 469 U.S. 189 (1985). 

VI. FEDERAL REGISTRATION PROCESS 

 

A. Prepare and Submit the Application 

To register a trademark with the USPTO, applicants must complete and submit an 

application. Application requirements include: 

1. Contact information for the trademark owner; 

2. A clear representation of the mark (word, design, or both) 

3. A listing of goods and/or services categorized by international class(es) 

4. Basis for filing (e.g., “use in commerce” or “intent to use”) 

5. Required filing fees 

B. Examination 

 

The USPTO examines the application to ensure it complies with formal 

requirements, such as proper classification, completeness of information, and fee 

payment. An examining attorney evaluates whether the mark is registrable (e.g., 

not merely descriptive or generic) and whether it conflicts with existing 

registrations or pending applications. Common grounds for refusal include: 

1. Likelihood of confusion with a previously registered or applied-for mark; 

2. Merely descriptive of the goods or services; 

3. Geographically descriptive of the origin of the goods or services; 

4. Failure of the specimen to show actual use of the mark in commerce for 

the listed goods or services; and 
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5. Ornamental use, where the mark appears as a decorative feature rather 

than a source identifier. 

 

The examiner may issue an Office Action if objections arise, requiring a timely 

response from the applicant. 

Publication and Opposition 

 

If approved, the mark is published in the Official Gazette for a 30-day opposition 

period, during which third parties may file objections to the registration. If no 

oppositions are filed (or if any are resolved), the application proceeds. 

C. Registration 

 

For use-based applications, the mark proceeds directly to registration. For intent-

to-use applications, the USPTO issues a Notice of Allowance, and the applicant 

must later file a Statement of Use to receive a registration. 

D. Renewal and Maintenance 

 

A registration is valid for 10 years, but it must be maintained by filing a 

Declaration of Use between the 5th and 6th year. It may then be renewed 

indefinitely in 10-year increments, provided the mark remains in use and 

maintenance filings are submitted on time. Failure to use the mark in commerce 

or file timely documents may result in cancellation of the registration. 

 

VII. CANCELLATION OF REGISTRATION 

Under 15 U.S.C. § 1064, a third party may petition to cancel a trademark registration 

under certain circumstances. 

A. Within Five Years of Registration 

 

For the first five (5) years following the date of registration, a petition to cancel 

may be filed for any reason. 

B. After Five Years of Registration 

 

Once a registration has been on the Principal Register for more than five (5) 

years, it is eligible for a declaration of incontestability, immunizing the mark from 

certain challenges. However, cancellation of an incontestable mark is still 

permitted on limited grounds, including if: 

1. The mark has become generic; 

2. The registration was obtained through fraud; 
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3. The mark has been abandoned; 

4. The mark is functional; or 

5. The mark was registered contrary to the provisions of § 1052(a), (b), or 

(c), such as for being deceptive or falsely suggesting a connection with a 

person, institution, belief, or national symbol. 

Cancellation proceedings are generally filed with the Trademark Trial and Appeal 

Board (TTAB). 

VIII. INFRINGEMENT AND ENFORCEMENT 

Trademark law protects not only the rights of trademark owners but also the interests of 

consumers by preventing confusion about the source of goods or services. Effective enforcement 

ensures that marks retain their distinctiveness and commercial value.  

A. What Constitutes Trademark Infringement 

Trademark infringement is the unauthorized use of a mark on or in connection 

with goods or services in a manner that is likely to cause confusion, deception, or 

mistake about the source of the goods or services. 

1. Confusion-Based Infringement 

 

Trademark infringement occurs when a defendant uses a protected mark 

that he/she/it does not own or a mark similar to a protected mark in a way 

that is likely to cause consumer confusion as to the source, sponsorship, 

affiliation, or approval of goods or services. See 15 U.S.C. § 1114. The 

marks at issue do not need to be identical. Instead, confusion could arise 

from similarities in sound, appearance, meaning, or commercial 

impression. 

 

Notably, a finding of confusing similarity between marks is not sufficient 

on its own. The relatedness of the goods or services also plays a critical 

role. Even identical or nearly identical marks may coexist without conflict 

if they are used for unrelated products or services. For example: 

 

• DOVE is registered for both soap and ice cream bars; and 

• DELTA is registered for both airline services and plumbing 

fixtures. 

 

To evaluate whether there is a likelihood of confusion, all Federal circuit 

courts apply multi-factor tests that typically include variations of the same 

factors. The Fourth Circuit has illustrated the factors commonly examined 

when evaluating likelihood of confusion: 
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• the strength or distinctiveness of the mark; 

• the similarity of the two marks; 

• the similarity of the goods/services the marks identify; 

• the similarity of the facilities the two parties use in their 

businesses; 

• the similarity of the advertising used by the two parties; 

• the defendant's intent; 

• actual confusion. 

 

Pizzeria Uno Corp. v. Temple, 747 F.2d 1522, 1527 (4th Cir. 1984) 

(stating that the court applies “these factors, but we do so with the caution 

expressed in Modular Cinemas of America, Inc. v. Mini Cinemas Corp., 

348 F. Supp. 578, 582 (S.D.N.Y. 1972), that “not all these [factors] are 

always relevant or equally emphasized in each case”).  

2. Trademark Dilution 

 

Dilution protects famous marks from uses that impair their distinctiveness 

or reputation, even in the absence of confusion or competition. There are 

two primary forms: 

a. Blurring: Occurs when the use of a similar mark weakens the 

distinctiveness of a famous mark, diminishing its ability to identify 

and distinguish its source. 

b. Tarnishment: Arises when a mark is used in a way that harms the 

reputation of the famous mark, often through association with 

inferior or unsavory products or services. 

3. Cybersquatting 

 

Cybersquatting involves registering, trafficking in, or using a domain 

name that is identical or confusingly similar to a trademark with bad-faith 

intent to profit. The Anticybersquatting Consumer Protection Act (ACPA), 

codified at 15 U.S.C. § 1125(d), provides a cause of action for trademark 

owners to seek transfer or cancellation of infringing domain names and, in 

some cases, monetary damages. 

B. Case Example 

1. Starbucks Corp. v. Wolfe’s Borough Coffee, Inc., 736 F.3d 198 (2d Cir. 

2013) (analyzing a trademark infringement and dilution action related to 

the defendant’s use of the mark “MR. CHARBUCKS” for the name of a 

dark roast coffee).  

C. Other Actions and Enforcement Options Against Third Parties 
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1. False Designation of Origin/False Description Claims (Section 43(a) of 

the Lanham Act) 

a. These relate to actions against third parties who use another’s 

trademark or name, regardless of whether the trademark is 

registered, as a “false designation of origin, false or misleading 

description of fact, or false or misleading representation of fact.” 

15 U.S.C. §1125(a)(1). 

2. Cancellation and Opposition proceedings at the USPTO 

IX. REMEDIES 

 

If the trademark owner is able to prove infringement, available remedies may include: 

 

• Injunctive relief ordering that the defendant stop using the accused mark; 

• An order requiring the destruction or forfeiture of infringing articles; 

• Monetary relief, including disgorgement of profits generated from the infringement, 

any damages sustained by the plaintiff; and 

• In the court’s discretion, an order that the defendant, in certain cases, pay the 

plaintiffs’ attorneys’ fees 

 

X. COMMON DEFENSES TO INFRINGEMENT 

1. No Likelihood of Confusion - the facts fail to satisfy the “likelihood of confusion 

factors”); 

2. Fair Use; 

a. Nominative Fair Use – “the defendant uses the famous mark to identify or 

compare the trademark owner's product.” Rosetta Stone Ltd. v. Google, 

Inc., 676 F.3d 144, 169 (4th Cir. 2012). 

i. Example: A Mechanic’s garage features a sign that states “We fix 

BMWs.”  

b. Descriptive Fair Use – “applies when the defendant is using a trademark in 

its primary, descriptive sense to describe the defendant's goods or 

services.” Rosetta Stone Ltd. v. Google, Inc., 676 F.3d 144, 169 (4th Cir. 

2012).  

i. Example: One coffee shop has a registered trademark for its name, 

SEATTLE COFFEE CO. Another coffee shop, PERFECT 

LATTE, includes on its “About Us” website page, the following 

phrase: “We are a Seattle coffee company.”  
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3. Laches – “Courts apply laches to address the inequities created by a trademark 

owner who, despite having a colorable infringement claim, has unreasonably 

delayed in seeking redress to the detriment of the defendant.” Ray Communs., Inc. 

v. Clear Channel Communs., Inc., 673 F.3d 294, 300 (4th Cir. 2012); 

4. Abandonment – If the owner of a registered trademark fails to continue to use the 

mark in commerce or police its licensees, the owner may be deemed to have 

abandoned their rights to that mark; 

5. Genericide – Otherwise valid trademarks can lose protection if they become 

ubiquitous to the public and become more commonly used as a descriptor of the 

good or service than as a source indicator; and 

6. Priority – The defendant began using the trademark in commerce prior to the 

plaintiff. 

a. In priority cases where a plaintiff is a junior user but holds a Federal 

registration and the defendant has priority but no registration, the parties 

will often be permitted to engage in “concurrent use,” whereby the 

defendant will have exclusive rights to the trademark in its geographic 

zone of expansion and the plaintiff will retain exclusive rights to the mark 

everywhere else.  

TRADEMARK LAW WITHIN THE LARGER SCHEME OF INTELLECTUAL 

PROPERTY 

 Trademark Copyright Patents 

Protectable 
Subject Matters 

A word, phrase, design, or a 
combination that identifies 
goods or services and 
distinguishes them from the 
goods or services of others 

Original works of authorship 
fixed in a tangible medium, 
such as novels, music, 
movies, photographs, or 
paintings 

Technical inventions, 
mechanical processes, or 
machine designs that are 
novel, useful, and non-
obvious 

Example TIDE for laundry detergent 
Song lyrics to “Let It Be” by 
the Beatles 

A new type of hybrid engine 

Benefits 
Prevents others from using a 
confusingly similar mark for a 
related goods or services 

Grants exclusive rights to 
reproduce, distribute, 
perform, or display the work 

Gives owner the ability to 
prevent others from making, 
using, selling, or importing 
the invention without 
permission 

Constitutional 
Basis 

Commerce Clause Intellectual Property Clause Intellectual Property Clause 

Statutory Basis 
Lanham Act (15 U.S.C. § 
1051, et seq.) 

Copyright Act (17 U.S.C. § 
101, et seq.) 

Patent Act (35 U.S.C. § 101, 
et seq.) 

Terms of 
Protection 

Perpetually renewable if 
renewed and used 
continuously in commerce 

Life of the author plus 70 
years (for individual works) 

20 years from the date of 
filing (for utility patents); 15 
years from date of grant (for 
design patents) 
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XI. ADDITIONAL RESOURCES 

For further guidance on trademark law, registration procedures, and enforcement 

strategies, consult the following resources: 

United States Patent and Trademark Office (USPTO) 

Trademark Manual of Examining Procedure (TMEP) 

USPTO Trademark Basics Video Series 

Trademark Trial and Appeal Board (TTAB) 
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Only Clients Die.  Lawyers Live Forever! 
Planning for the Unexpected as a Solo Practitioner or  

Small Firm Partner  
 

Matthew W. O’Toole 
Gentry Locke Seminar 

2025 
 
 

I. Build an ethics-compliant contingency plan for your law practice.  Protect 
your clients and yourself! While this is not an ethics-specific presentation, 
there is no escaping the ethical duty we owe to our clients in the event of an 
unexpected event and we are no longer able to practice.   

 
a. As a solo practitioner or partner in a small law firm, you have significant 

ethical responsibilities to your clients in the event you are no longer able 
practice, no matter the reason.  
 

i. Expect the unexpected! Develop a complete contingency plan and put 
procedures in place to protect your practice, your clients and your 
family. A well-developed, comprehensive plan can safeguard against 
unintended consequences when the unanticipated happens.   

 
ii. Never say never! No one ever plans to be involved in an accident or 

receive a life-altering diagnosis.  Unexpected death, disability, 
diagnosis/illness, injury – despite the reason, you are obligated to 
protect client interests if you can no longer practice.   
 

iii. Don’t wait! Take steps now to put a plan in place while you still have 
control over your practice. 

 
b. Key Themes  

 
i. It is common sense to establish a contingency plan and lawyers have an 

ethical duty to make arrangements in the event of an unexpected 
transition or emergency.   
 

ii. If something happens to a lawyer, what will happen to his or her clients 
and current matters?   

 
1. You still have a duty to meet litigation and transactional 

deadlines in the event of unexpected death, injury or illness.  
 

2. Missed deadlines and open matters left unattended can subject 
you to malpractice claims.   
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3. Keep your family in mind as you plan and make intentional, 

well-thought out decisions of how your practice will continue or 
wind-down in the event of unexpected death or illness and 
include the plan in your personal estate planning.  

 
iii. Important steps to consider doing now: 

 
1. Establish a secure plan for your files. See Section II below. 

 
2. Establish a plan to assure sufficient cash to continue your office 

operations for a reasonable time, with an authorized signatory 
to access such funds. See Section III below. 

 
3. Consider entering into a Contingency/Practice Succession 

Agreement with other attorneys or law firms for coverage. See 
Section IV below. 

 
4. Make sure your estate planning documents have specific 

directions and authorizations for the personal representative to 
deal with the logistics of transitioning your practice. See Section 
V below. 

 
5. Obtain appropriate insurance.  Consider professional liability 

tail insurance. See Section VI below. 
 

iv. How this works in real life:  
 

1. A lawyer either has his/her own solo practice or a lawyer in a 
two-person law firm has a partner who practices in a different 
field of law.  The lawyer enters into a Practice Succession 
Agreement with another firm that specializes in his/her area of 
practice to assume responsibility for his/her clients in the event 
of his/her death, disability, illness, or retirement.   
 
 

c. Ethics Rules – Contingency Plans 
 

i. ABA Formal Op. 92-369 provides that a lawyer’s duty of competent 
representation includes arranging to safeguard clients’ interests in the 
event of the lawyer’s death, disability, impairment, or incapacity. 

 
1. To fulfill the obligation to protect client files and property, a 

lawyer should prepare a future plan providing for the 
maintenance and protection of those client interests in the event 
of the lawyer’s disability or death. Such a plan should, at a 
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minimum, include the designation of another lawyer who would 
have the authority to review client files and make 
determinations as to which files need immediate attention, and 
who would notify the clients of their lawyer’s death. A lawyer 
who assumes responsibility for the client files and property of a 
deceased lawyer must review the files carefully to determine 
which need immediate attention. Because the reviewing lawyer 
does not represent the client, only as much of the file as is 
needed to identify the client and to make a determination as to 
which files need immediate attention should be reviewed. 
Reasonable efforts must be made to contact all clients of the 
disabled or deceased lawyer to notify them of the disability or 
death and to request instructions in accordance with Rule 1.15. 

 
ii. Comment [5] to Rule 1.3 Diligence of the Virginia Rules of 

Professional Conduct (“VRPC”) provides that “a lawyer should plan for 
client protection in the event of the lawyer’s death, disability, 
impairment, or incapacity.  The plan should be in writing and should 
designate a responsible attorney capable of making, and who has 
agreed to make, arrangements for the protection of client interests in 
the event of the lawyer’s death, impairment, or incapacity.”  

 
iii. Rule 1.6(b)(4) Confidentiality of Information of the VRPC provides 

that “to the extent a lawyer reasonably believes necessary, the lawyer 
may reveal… such information reasonably necessary to protect a 
client’s interests in the event of the representing lawyer’s death, 
disability, incapacity, or incompetence”  
 

II. File Management. 
 

a. Establish a written file retention and destruction policy.  Having a strong file 
management policy in place for your practice will make an emergent 
transition easier. 
 

i. The policy should address different forms of file retention (e.g. paper 
and electronic) and comply with ethics rules (further discussed below). 
 

ii. Communicate the policy to your clients in your engagement letter and 
closing letter. 

 
iii. Upon termination of representation, review a client’s file to determine 

the retention period that applies based on the written policy, and 
ensure that all original documents and any copies of documents 
requested by the client are returned to the client within a reasonable 
time.  
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iv. Make sure to address the file retention policy in the 
Contingency/Practice Succession Agreement. 

 
b. Ethics Rules to consider when drafting a your file retention policy: 

 
i. Rule 1.15(c)(4) Safekeeping Property requires that client trust 

account records be “preserved at least five calendar years after 
termination of the representation or fiduciary responsibility.”  
 

ii. Rule 1.16(e) provides that upon termination of representation, all 
original, client-furnished documents and any originals of legal 
instruments or official documents in the lawyer’s possession (e.g. wills, 
corporate minutes) should be returned within a reasonable time to the 
client or the client’s new counsel upon request.   

 
iii. LEO 1305: A lawyer does not have a general duty to preserve 

indefinitely all closed or retired files.  A lawyer should screen all closed 
files in order to ascertain whether they contain original documents or 
other property of the client, in which case the client should be notified 
of the existence of those materials and given the opportunity to claim 
them.  A lawyer should use care not to destroy or discard materials or 
information that the lawyer knows or should know may still be 
necessary or useful in the client’s matter for which the statute of 
limitations period has not expired or which may not be readily 
available to the client through another source.  Similarly, a lawyer 
should be cognizant of the need to preserve materials which relate to 
the nature and value of his or her legal services in the event of any 
action taken by the client against the lawyer.  The lawyer may at the 
appropriate time dispose of the remaining files in such a manner as to 
best protect the confidentiality of the contents. 

 
iv. ABA Informal Opinion 1384: In determining the length of time for 

retention or disposition of a file, a lawyer should exercise discretion.  
The nature and contents of some files may indicate a need for longer 
retention than do the nature and contents of other files, based on their 
obvious relevance and materiality to matters that can be expected to 
arise.  A lawyer should preserve for an extended time an index or 
identification of the files that the lawyer has destroyed or disposed of. 

 
 
 
 
 

III. Office Operations 
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a. Establish a plan to assure sufficient cash to continue or wind-up office 
operations of the practice in the event of an unexpected emergency or 
transition. 
 

i. Consider retaining funds in your law practice bank account to cover 
costs in the event of a transition.  Life insurance and disability 
insurance can also help to provide financial stability and flexibility. 
Insurance options are further discussed in Section VI below. 
 

ii. Designate an authorized signatory to access your law practice bank 
account in the event of your death, disability, impairment or incapacity.  
Ensure that the authorized signatory is informed of your office 
operations, applicable ethics rules, and contingency plan.  

 
b. Office Procedures 

 
i. Consider developing a manual that outlines basic office procedures (i.e. 

file retention and destruction, fees and billing, marketing).  Make sure 
other lawyers/support staff in your practice know where this can be 
accessed.  Consider updating this manual no less than annually.  

 
ii. Make sure someone else is able to access your emails, case schedules, 

documents, social media, accounting platforms, client contact 
information and vendor contact list. (See Uniform Fiduciary Access to 
Digital Assets Act, Virginia Code § 64.2-116, et seq.) 

 
IV. Written Agreement with a Responsible Attorney to Protect Client Interests 

 
a. Pursuant to Comment [5] of Rule 1.3 Diligence, a lawyer has an ethical 

responsibility to plan for client protection in the event of his or her death, 
disability, impairment, or incapacity. If the lawyer is a solo practitioner, he or 
she should consider entering into a written agreement with an attorney (the 
“Responsible Attorney”) who can assume responsibility for closing his or her 
law practice and arranging for the protection of client files.  These agreements 
are commonly referred to as Contingency Agreements or Practice Succession 
Agreements. [Sample agreement attached.] 
 

b. Although a lawyer generally has a duty to maintain confidentiality of client 
information, Rule 1.6(b)(4) Confidentiality of Information permits the lawyer 
to disclose such information to the Responsible Attorney as is reasonably 
necessary to protect client interests in the event of his or her death, illness, 
disability, impairment, or incapacity.   

 
c. The written agreement should authorize the Responsible Attorney to: 

 
i. Contact clients for instructions on transferring files 
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ii. Disposition of closed files  
iii. Obtain extensions of time in litigation (if needed)  
iv. Collect accounts receivable/bill for and collect fees on open files 
v. Payment of outstanding liabilities of the office 

vi. Take appropriate actions to close/transition/sell your law practice in 
accordance with ethics rules. 

 
d. It is important to note when considering who you name as the Responsible 

Attorney, if the Responsible Attorney also represents you in an attorney 
capacity, the Responsible Attorney may be prohibited from representing your 
clients, as he or she would have fiduciary obligations to you.   

 
e. Consider whether you would like for an authorized signatory to access your 

client trust account in the event of your incapacity, extended absence due to 
illness,  disability or death.  If you do not designate an authorized signatory, 
client money will remain in the trust account until a court order is granted.  
You may want to consider someone other than the Responsible Attorney, as 
this provides for checks and balances.  Make sure the person is a trusted 
individual, as you remain responsible for any misappropriated funds.   

 
f. Regularly review and update the written agreement with the Responsible 

Attorney (and/or agreement with your authorized signatory), as 
circumstances change.  

 
g. Consider putting a Durable Special Power of Attorney in place. [Sample Special 

Power of Attorney attached.]  
 

i. This allows you to name a lawyer attorney-in-fact to act on your behalf 
regarding matters related to your clients and your law practice in the 
event you are incapacitated or otherwise unable to do so.  

ii. Lawyer attorney-in-fact is limited to the scope of powers you choose to 
put in the document, including but not limited to the power to notify 
clients, deal with financial institutions, examine files and records, sell 
the law practice, etc.  

 
V. Estate Planning Considerations  

 
a. Do your clients, colleagues and family a favor and have a well-organized, 

comprehensive estate plan in place that, in addition to family and financial 
matters, also addresses protection of clients, files, and the future of your law 
practice.  The most flexible and comprehensive estate plan involves using a 
revocable trust structure accompanied by other important ancillary 
documents.  

 
i. Revocable Trust 
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1. A Revocable Trust offers privacy and significant flexibility. 
 

2. You can designate a lawyer or special trustee (i.e. your law firm 
or a colleague) to specifically address the closure or transition 
of your law practice.  If you have already entered into a separate 
agreement with a Responsible Attorney to close your practice 
(as mentioned above in Section IV), note this in your Trust 
document and authorize your personal representative to carry 
out the terms of the agreement. 
 

3. If you own an interest in a law firm, make sure provisions in the  
Operating Agreement or Partnership Agreement coordinate 
with your estate plan.  Best case: assign your interest to your 
Revocable Trust to avoid a public record generally required as a 
part of the probate process.  

 
4. Other practical considerations: 

 
a. Avoids the probate process otherwise applicable to 

tangible and intangible property passing under a Last 
Will and Testament.  

 
b. Allows seamless transition of your practice with specific 

instructions, rather than folks wondering what to do, 
how to do it and who can do it.  
 

c. Assures that your assets go where you want them to go 
and how you want them to go. 

 
d. Children can direct the funds into lower level trusts for 

their children. 
 

e. Can protect against beneficiaries’ domestic situations 
(divorce).  

 
f. Can protect against remarriage of surviving spouse.  If 

premature death, surviving spouse usually remarries. 
 

g. It is best way to provide direction/instruction to your 
beneficiaries from the grave! 

 
 

ii. Last Will and Testament 
 

1. If you have a Revocable Trust in place, the Will would provide 
that the balance of your estate pour over into the Revocable 
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Trust.  Although the Will is public record and property passing 
pursuant to its terms subject to the probate process, the balance 
of the estate would be distributed pursuant to the terms of the 
Revocable Trust, which is not public record.   
 

2. Identify an Executor to carry out administrative details of 
probate (if any assets in your estate are subject to probate), such 
as payment of creditors, filing federal and state tax returns, 
martialing assets into the trust if you have one in place and 
making a disposition of property.   

 
3. Best case scenario is all of your assets are titled in the name of 

your Revocable Trust so there will be no need to use the Will, it 
is only there in the event you inadvertently missed transferring 
an asset to your Trust. 

 
iii. Durable Power of Attorney 

 
1. This document specifically authorizes a named individual to 

carry out your legal affairs in the event that you should become 
mentally or physically incapable of handling your own affairs.  A 
“durable” Power of Attorney survives your incapacity.   
 

2. Although cumbersome, a Power of Attorney is great to have in 
place if the need arises. 

 
3. Consider an escrow arrangement:  

 
a. Usually an attorney-in-fact immediately possesses the 

authority set forth in the Power of Attorney document. 
 

b. In order to assure that the attorney-in-fact does not act 
before needed, you can request that a trusted individual 
(i.e. your attorney or a law firm) hold the Power of 
Attorney, and once certain circumstances are met, 
deliver the original document to the attorney-in-fact. 

 
iv. Durable Medical Power of Attorney   

 
1. This document specifically authorizes a named individual(s) to 

interact with your medical providers in the event that you are 
unable to communicate with such medical providers.  Avoids the 
issues that can occur under Virginia’s Health Care Decisions Act. 
Simply say what you want and who you want to implement it.  
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2. Establish a clear cascade of authorized agents so that the 
healthcare providers do not have to make a determination 
under the statutory default provisions. 
 

v. Advance Medical Directive 
 

1. The Health Care Decisions Act of Virginia authorizes you to 
formally state your desires regarding the providing, 
withholding, or withdrawal of life-prolonging procedures in the 
event of a terminal medical condition.    
 

2. You may also appoint an agent to make health care decisions for 
you under specified circumstances if you are determined to be 
incapable of making an informed decision.  You can direct your 
agent to follow your desires and preferences as stated in the 
Advance Medical Directive or as otherwise known to your agent. 

 
3. You make the decisions and your agent simply implements 

them. 
 

vi. A Note About Digital Assets 
 

1. With the rise of social media, online advertising, and electronic 
data storage it is important to consider digital assets in the 
transition of your practice. 
 

2. Consider including provisions in your estate documents that 
enables your personal representative or trustee to access and 
control digital assets, obtain passwords and other electronic 
credentials, and have rights and authority granted under the 
Virginia Uniform Fiduciary Access to Digital Assets Act (Va. Code 
§ 64.2-116 et seq.). 

 
3. You can also enable your Responsible Attorney or an attorney-

in-fact under your Power of Attorney to access, use and control 
digital devices and digital assets related to your law practice.  

 
VI. Insurance Considerations.  Insurance is not only a helpful tool in times in of 

uncertainty to give your family and legal practice financial flexibility, it is the 
responsible thing to do as a solo practitioner or partner of a small firm.  Below are 
some insurance options to ensure your practice and your loved ones have added 
financial protection. 
 
a. Professional Insurance: 

i. Legal Malpractice Insurance. 
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1. Ensure your legal malpractice is up to date and sufficient for the 
types of matters you take. 

ii. Professional Liability Insurance 
1. Consider adding professional liability tail coverage.  This is an 

add-on option that protects your business after the policy 
expires or is canceled.  

 
b. Disability and Life Insurance 

i. These products can add flexibility, financial stability and continuity for 
the practice.  

ii. Both serve a different purpose, consider obtaining both if practical.  Life 
insurance only helps if you are dead! Disability insurance can provide 
a financial safety net if you survive an accident but are severely injured, 
leaving you unable to work.  

 
c. Liability Umbrella Policy – Why the heck not? 

 
i. An umbrella policy provides an added layer of liability insurance that 

extends beyond the limits on a home or automobile policy.  It provides 
additional protection in situations involving personal injury, bodily 
injury, or property damage. 

 
d. Under-insured/Uninsured Motorist Coverage – Absolutely a must as part of 

your umbrella liability policy. 
 

i. This form of coverage helps to pay for damage caused by an uninsured 
or under-insured driver.   
 

ii. Obtain as much as possible.  For example, some companies will provide 
$1 million liability limits on personal auto policies, which will 
automatically provide $1 million limits on the uninsured and 
underinsured coverage as well.   

 
iii. Look for umbrella policies that allow you to match uninsured liability 

coverage with the liability coverage (i.e., $5mil liability coverage/$5 mil 
uninsured and underinsured coverage). 

 
VII.  Final Arrangements -  If you do everything else, you may as well do this too!  

 
 

ATTACHMENTS 
 

1. Sample Durable Special Power of Attorney for Attorney at Law regarding Law 
Practice 

2. Sample Contingency/Practice Succession Agreement 
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SAMPLE FORM  

 

DURABLE SPECIAL POWER OF ATTORNEY 

FOR ATTORNEY AT LAW REGARDING LAW PRACTICE 

 

KNOW ALL MEN BY THESE PRESENTS: That I, [NAME], a licensed attorney-at-law and 

member of the ___________ State Bar, whose __________________ State Bar Number is 

_____________________, whose date of birth is __________________, of _______ County, 

[STATE], presently residing at _________________________, and whose law practice office 

address is ______________________________ (and who, for purposes of recordation is the 

"Grantor"), has made, constituted and appointed and by these presents, do make, constitute and 

appoint _____________________, a [STATE] licensed attorney-at-law and member of the 

________________ State Bar, whose _________________ State Bar Number is _______, as my 

true and lawful attorney-in-fact, referred to herein as "my lawyer attorney-in-fact," for the 

following limited purposes. I intend by this instrument to create a Durable Special Power of 

Attorney, to be used by my lawyer attorney-in-fact for purposes of dealing with my law practice, 

in the event of my disappearance, disability, incapacity, incompetence, or inability to act on my 

own behalf (for purposes of this instrument, my "law practice" is defined as [TITLE OF LAW 

OFFICE], with my office in _____________, [STATE] as [TITLE OF LAW OFFICE], or any 

other successor in interest, may operate an office for the practice of law. 

 

The affidavit of my lawyer attorney-in-fact that I have disappeared, am disabled, incapacitated or 

incompetent, shall be conclusive proof of the facts stated in such affidavit. In determining whether 

I have disappeared, am disabled, incapacitated, incompetent, or unable to act on my own behalf, 

my lawyer attorney-in-fact may act upon such evidence as my lawyer attorney-in-fact shall deem 

reasonably reliable, including, without limitation, communications with members of my family or 

other reliable sources, or written opinions of one or more medical doctors duly licensed to practice 

medicine. 

 

I hereby relieve my lawyer attorney-in-fact from any liability for actions taken in good faith under 

this instrument. All actions taken pursuant to this Durable Special Power of Attorney by my lawyer 

attorney-in-fact shall be taken in compliance with all applicable [STATE] laws governing 

attorneys-at-law and all rules and regulations of the [STATE] Supreme Court and the [STATE] 

State Bar, including, without limitation. Rules of Professional Conduct adopted by the [STATE] 

Supreme Court and Legal Ethics Opinions; to the extent that any provision of this Durable Special 

Power of Attorney should be in conflict with any such laws, rules, regulations, or legal ethics 

opinions, such laws, rules, regulations, or legal ethics opinions shall govern. 

 

This power of attorney and the authority of my said lawyer attorney-in-fact hereunder shall not 

terminate in the event of my disappearance, disability, incapacity, or incompetence, or because of 

lapse of time and shall be deemed a "durable" power of attorney under the laws of the [STATE]. 

 

My true and lawful lawyer attorney-in-fact is appointed to manage all property associated with my 

law practice, real and personal (when the term "property" is hereinafter used, it shall include, 

whenever applicable, both real and personal property, tangible, intangible and mixed, and any 

interest or right therein) and to act in and conduct all matters related to my law practice, and for 
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that purpose and in my name, place and stead, and for my use and benefit, and as my act and deed, 

to do and execute, or to concur with persons jointly interested with myself therein in the doing or 

executing of, all or any acts, deeds and things, that is to say: 

 

1.  Power To Inventory And To Conduct His/Her Own Conflict Of Interest 

Check. To inventory all client case files and client property under my control, and 

to conduct his/her own conflict of interest check before delving into client files; in 

the event that my lawyer attorney-in-fact identifies such a conflict of interest, my 

lawyer attorney-in-fact shall appoint a Successor or Substitute lawyer attorney-in-

fact as provided in paragraph 14 below, to deal with that file. 

 

2.  Power To Notify Clients. To notify all of my clients of my disappearance, 

disability, incapacity, incompetence, or inability to act on my own behalf, and to 

take whatever action my lawyer attorney-in-fact deems advisable to protect the 

interests of my law practice and the interests of my clients, until such time as my 

clients have obtained substitute counselor have engaged my lawyer attorney-in-fact 

as substitute counsel. 

 

3.  Power To Safeguard Clients Files and Property. To safeguard client's files and 

property, and to deliver client's files and property as directed in writing by the 

clients, obtaining proper receipts therefor. 

 

4.  Power To Deal With Financial Institutions. To open accounts for my law practice 

with, to add to, withdraw from, or close accounts for my law practice (including 

operating or general accounts, and attorney escrow or trust accounts) in financial 

institutions, including, without limitation, banks, trust companies, brokerage firms, 

mutual fund companies, or other institutions, or to draw upon any such financial 

institution, corporation, firm, association, or individual for any sum or sums of 

money or other property to which I may be entitled as I might or could do; to 

execute and deliver any instruments, checks, or other negotiable instruments with 

respect to the accounts with such financial institutions; to contract for any services 

rendered by such financial institutions; upon receipt of any checks, drafts, 

dividends, interest, income, or moneys, to deposit the same in the appropriate 

account in my name in any financial institution; 

 

5. Power To Enter My Law Office. To enter my law office and to use the office 

equipment and supplies as necessary; 

 

6.  Power Regarding Mail And Courier Deliveries. To receive, to sign for, and to 

open my law practice mail (including electronic mail (email)) and courier deliveries 

and to process and respond to them, as necessary; To deal with the United Postal 

Service; 

 

7. Power To Examine Files And Records. To examine files and records of my law 

practice and to obtain information as to any pending matters requiring attention; 
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8.  Power To Obtain Client Consent To Obtain Extensions Of Time. To obtain 

client consent to obtain extensions of time and to contact opposing counsel and 

courts/agencies to obtain extensions of time; 

 

9. Power To Apply For Extensions Of Time. To apply for extensions of time 

regarding any pending matters; 

 

10. Power To Prepare And File Accountings and Bills. To prepare and file or submit 

accountings and bills to my clients and others; 

 

11. Power To Preserve Client Confidences And Secrets. To preserve confidences 

and secrets of my clients and to protect the attorney-client privilege; 

 

12.  Power To Screen Files For Conflicts Of Interest. To screen my client files for 

conflicts of interest on the part of my lawyer attorney-in-fact or any other attorney 

to whom a client is referred; 

 

13. Power To Mediate And Arbitrate. To submit to mediation and/or arbitration on 

my behalf; 

 

14.  Power To Appoint Successor Or Substitute Lawyer Attorney-in-Fact. If my 

lawyer attorney-in-fact is unable or unwilling to act on my behalf under this 

instrument, either as to a specific matter, or overall, then my lawyer attorney-in-fact 

is empowered to appoint in writing another discreet and competent attorney-at-law 

licensed in the [STATE] as a Successor or Substitute lawyer attorney-in-fact to act 

on my behalf, with full powers to act under the terms of this instrument; 

 

15. Power To Collect Accounts Receivable. To collect accounts receivable belonging 

to my law practice. 

 

16.  Power To Deal With Creditors. To determine the nature and amounts of all claims 

of creditors, including clients, of my law practice and to deal appropriately with 

said creditors. 

 

17.  Power To Sell My Law Practice. To sell my law practice, partially or in its 

entirety, including good will, in accordance with Rule 1.17 of the [STATE] Rules 

of Professional Conduct, or any successor or replacement Rule. My lawyer 

attorney-in-fact is empowered to purchase my law practice, partially or in its 

entirety, but only if such purchase is pursuant to a written agreement entered into 

between my lawyer attorney-in-fact and me prior to my disappearance, disability, 

incapacity, incompetence, or inability to act on my own behalf. 

 

18.  Power To Request Appointment Of Receiver. If deemed necessary and 

appropriate in my lawyer attorney-in-fact's discretion, to seek the appointment of 

my lawyer attorney-in-fact or other discreet and competent attorney-at-law as 

receiver, in accordance with the provisions of [STATE] Code Section 54.1-
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3900.01, or any successor replacement statue. 

 

19.  Power To Terminate Attorney-Client Relationship And To Appear Before 

Court Or Other Tribunal To Request Withdrawal Of Appearance. To 

terminate the attorney-client relationship with a client by proper notice to the client, 

and to appear before court or other tribunal to request withdrawal in a pending 

matter; 

 

20.  Power To Sell, Encumber And Dispose Of Real and Personal Property. To sell, 

pledge or otherwise encumber or dispose of any real or personal property belonging 

to my law practice; 

 

21.  Power To Purchase Real And Personal Property. To buy, or otherwise acquire, 

any property, including stocks, bonds. Treasury- securities, or other investments, 

all in a prudent manner; 

 

22.  Power To Invest And Manage. To Invest or reinvest, lease or let, or otherwise 

manage any of the property of my law practice, real and personal, tangible and 

intangible; to make investments and re-investments on behalf of my law practice, 

being bound by the Prudent Investor Rule, including, without limitation, taking the 

following actions: exercising all rights with respect to investments which my law 

practice now owns or may hereafter acquire, including, without limitation, the right 

to buy, sell, grant security interests in, or otherwise deal with such investments; 

opening, establishing, utilizing, or closing investment and brokerage accounts; to 

sell, assign, endorse and transfer any stocks, bonds, options or other securities of 

any nature whatsoever standing in the name of my law practice, and to execute any 

and all documents necessary to effectuate the foregoing, including, without 

limitation, stock and/or bond powers and certificates, and affidavits of domicile; 

 

23.  Power To Sue And Defend. To commence or carry on, or to defend, at law or in 

equity, all actions, suits or other proceedings touching my law practice, or touching 

anything in which my law practice may be in any wise concerned; 

 

24.  Power To Demand And Receive. To demand, settle, collect, sue for, receive, 

enforce payment of, submit to arbitration or mediation, compromise, receive, give 

receipts or discharges for, or make such other appropriate disposition regarding 

such matters related to my law practice as my lawyer attorney-in-fact deems 

appropriate, of all moneys, rights to payment, property (real and personal, tangible 

and intangible), securities, debts, chattels, causes of action, or other property 

whatsoever now belonging or hereafter to belong to my law practice; 

 

25.  Power To Settle, Compromise, Arbitrate Or Mediate. To settle or compromise, 

or submit to arbitration or mediation, all debts, taxes, accounts, claims, causes of 

action or disputes between my law practice and any other person or entity, 

regardless of the identity of the person or entity involved; 
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26.  Power To Borrow. To make or endorse promissory notes, or to renew the same 

from time to time, without personal liability on the part of my lawyer attorney-

in-fact; 

 

27.  Power To Deal With Taxes And Tax Agencies. To inspect, prepare, execute or 

file income, information, or other tax returns or forms and to act on behalf of my 

law practice in dealing with any office of the Internal Revenue Service, any office 

of the [STATE] Department of Taxation, or any office of any other federal, state or 

local tax department or agency in connection with any income, withholding, 

employment or other tax matters (including, without limitation: signing a waiver 

agreeing to a tax adjustment or an offer of waiver of restriction on assessment or 

collection of a tax deficiency, or a waiver of notice of disallowance of claim for 

credit or refund; signing a consent to extend the statutory time period for assessment 

or collection of a tax; signing a closing agreement under Section 7121 of the 

Internal Revenue Code; receiving a refund check and negotiating it on behalf of my 

law practice; representing me at a conference with the tax agency; filing a written 

response on my behalf with the tax agency; signing employment tax returns; 

receiving confidential tax information); designating in writing any other person or 

agent to act on my behalf regarding the foregoing tax matters; 

 

28.  Power To Employ And Dismiss. To employ or dismiss agents, accountants, 

attorneys, or others, and to compensate them from assets or income from my law 

practice; 

 

29.  Power Regarding Insurance. To apply for, take out, renew, maintain, pay 

premiums on, modify, make claims against, collect benefits from, surrender, or 

cancel fire, casualty, professional liability, or other liability insurance policies on 

me, on my lawyer attorney-in-fact, or any property of my law practice; to apply for, 

take out, renew, maintain, pay premiums on, modify, make claims against, take 

loans against, collect benefits from, surrender or cancel policies of disability 

insurance, long term care insurance, office overhead insurance, life insurance, or 

other insurance; the foregoing powers apply to private and public insurance plans, 

including, without limitation Medicare, Medicaid, SSI, and Workers 

Compensation; 

 

30.  Power To Execute Instruments. Regarding my law practice, to execute, 

acknowledge or deliver in my name, or to sign my name to, any deed, contract, 

instrument, certificate or document, including giving all necessary covenants, 

warranties and assurances, and to sign, seal, acknowledge and deliver the same; to 

execute disclosures, disclaimers, affidavits or any other documents on my behalf; 

 

31.  Power Regarding Safe Deposit Boxes. Regarding my law practice, to rent or 

surrender safe deposit boxes, and to enter any safe deposit boxes which I may now 

or hereafter have and to remove any of the contents therefrom or to place items 

therein; 
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32.  Power Deal With Any Governmental Agency. Regarding my law practice, to act 

on my behalf in dealing with any federal, state or local governmental department 

or agency; 

 

33.  Power To Resign As Fiduciary And To Appoint Successor Fiduciary. When 

authorized by the governing instrument, to resign any position which I may hold as 

fiduciary, and to appoint a successor fiduciary in my place and stead, including the 

appointment of my lawyer attorney-in-fact as such successor fiduciary; 

 

34.  Power To Petition Court To Permit My Resignation as Fiduciary And For 

Appointment Of Substituted Or Successor Fiduciary. To petition the Court of 

appropriate venue and jurisdiction on my behalf to permit my resignation as 

fiduciary and to request the appointment of a substituted or successor fiduciary in 

my place and stead, including the appointment of my lawyer attorney-in-fact as 

such successor or substituted fiduciary; 

 

35.  Power To Maintain, Repair, Or Demolish Property. To contract with and to pay 

contractors or workmen to maintain, make repairs to, or demolish any real or 

personal property which I may own in connection with my law practice; 

 

36.  Power To Enforce Acceptance Of This Durable Special Power Of Attorney. 

To initiate any litigation that may be necessary in order to require third parties to 

recognize the validity of this power of attorney and to seek damages, including 

punitive damages, for injury to me and my law practice because of any 

nonrecognition; 

 

37.  Power To Coordinate And Cooperate With Any Other Fiduciary Acting On 

My Behalf. To coordinate and cooperate with any other attorney-in-fact or other 

fiduciary acting on my behalf, in order to carry out the powers conferred on my 

lawyer attorney-in-fact herein; 

 

38.  Power To Notify Professional Liability Insurance Carriers. To notify any 

professional liability insurance carriers of my disappearance, disability, incapacity, 

incompetence, or inability to act on my own behalf, and to cooperate with such 

insurance carriers regarding matters related to my insurance coverage, including 

the addition of my lawyer attorney-in-fact as an insured under my policy or policies. 

 

Except as otherwise limited in this instrument, I do give and grant unto my said lawyer attorney-

in-fact full power and authority to do and perform all and every lawful act, deed, matter and thing 

whatsoever in and about my law practice and property associated with my law practice as 

effectually to all intents and purposes as I might or could do in my own proper person if personally 

present, the above specially enumerated powers being in aid and exemplification of the power 

herein granted regarding my law practice and not in limitation or definition thereof; and I hereby 

ratify all that my said lawyer attorney-in-fact shall lawfully do or cause to be done by virtue of 

these presents. 
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And I hereby declare that any act or thing lawfully done hereunder by my said lawyer attorney-in-

fact shall be binding on me, and on my heirs, legal and personal representatives, and assigns, 

whether the same shall have been done before or after my death, or other revocation of this 

instrument, unless and until reliable intelligence or notice thereof shall have been received by any 

party who, upon the faith of this instrument, accepts my said lawyer attorney-in-fact as authorized 

to represent me. 

 

I intend that this power of attorney be a substitute for the necessity of any court or agency 

proceeding to appoint a guardian, conservator, trustee, representative payee, receiver, or other 

similar fiduciary for my law practice, since I wish to avoid the necessity for such a proceeding; 

however, should it become necessary for the court or agency to appoint such a guardian, 

conservator, trustee, representative payee, receiver, or other fiduciary, I nominate my above named 

attorney-in-fact to be such guardian, conservator, trustee, representative payee, receiver, or other 

fiduciary. I intend that the agency created by this power of attorney shall not be subsumed, 

nullified, or in any way impaired by the court or agency appointment of such a guardian, trustee, 

conservator of my person or estate, representative payee, receiver, or any other similar fiduciary. 

I intend that any such fiduciary shall not be entitled to revoke, impair, or alter the agency 

relationship created by this power of attorney. I intend that, in accordance with the law of every 

state or other jurisdiction, including, in the Commonwealth of Virginia, the statutory provisions of 

Title 11 of the Code of [STATE], 1950, as amended, regarding survival of powers of attorney 

after appointment of a guardian, this power of attorney shall continue in force after any such 

appointment, and shall in every respect be superior to and prevail over any such appointment, 

regardless of the jurisdiction appointing the guardian, conservator, trustee, representative payee, 

receiver, or other fiduciary for the administration of my affairs regarding my law practice during 

my lifetime. 

 

Any provision of the law to the contrary, no person or entity (other than a court of competent 

jurisdiction and the _________ State Bar) shall have the authority to require my said lawyer 

attorney-in-fact to disclose any information relating to the actions taken or not taken by my said 

lawyer attorney-in-fact hereunder, and no person or entity (other than a court of competent 

jurisdiction and the ________ State Bar) shall have the authority to inspect or to permit the 

inspection of the records maintained by my lawyer attorney-in-fact hereunder. Nonetheless, my 

lawyer attorney-in-fact may consent to the disclosure of such information and/or the inspection of 

such records if my lawyer attorney in fact is required to do so by court order or the order of the 

____________ State Bar. 

 

My lawyer attorney-in-fact shall be entitled to the payment of reasonable compensation from my 

law practice for any services which my lawyer attorney-in-fact renders under this instrument. 

Reasonable compensation shall be deemed to be the usual and customary hourly rate in effect at 

the time services are rendered, and such compensation may vary from time to time based on such 

rates. 

 

I reserve the right to amend in writing or to revoke this durable special power of attorney. This 

power of attorney may be revoked only by a document signed by me, expressly revoking this 

power of attorney, and recorded in the Clerk's Office of the Circuit Court of the City or County in 

which my law practice is located, or if more than one location, in the City or County where my 
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primary office is located. The revocation of this power of attorney shall not affect the validity of 

any action taken by my said lawyer attorney-in-fact prior to the revocation. This power of attorney 

expressly supersedes and revokes all other durable special powers of attorney heretofore made by 

me regarding my law practice. 

 

The actions authorized by this power of attorney are intended to create only the authority to act; 

this power of attorney is not intended to create any obligation to act on the part of my lawyer 

attorney-in-fact to act. My lawyer attorney-in-fact shall neither be liable for the failure to act nor 

for the failure to consider taking any of the actions authorized in this power of attorney. My lawyer 

attorney-in-fact, while acting in good faith, is released from any liability to me or my estate for 

any acts or failures to act of my lawyer attorney-in-fact, except for willful misconduct or gross 

negligence. I agree to indemnify and hold my lawyer attorney-in-fact harmless from any liability 

and expense, including attorney's fees, that my lawyer attorney-in-fact may incur as a result of 

serving under this power of attorney, except for liability or expense arising from willful 

misconduct or gross negligence. This indemnification agreement does not extend to any acts, 

errors, or omissions of my lawyer attorney-in-fact while rendering or failing to render professional 

services in my lawyer attorney-in-fact's capacity as attorney for my former clients, after such 

clients have become clients of my lawyer attorney-in- fact. 

 

This power of attorney is granted in and shall be governed by the laws of the [STATE]; however, 

I intend that this power of attorney be universally recognized and that it be universally admissible 

to recordation. 

 

The captions used in this Durable Special Power of Attorney have been used for ease of reference, 

and are not to be used for its interpretation. 

 

This Power of Attorney is executed pursuant to the laws and statutes of the [STATE] and shall not 

be affected or terminated by my subsequent disability, incapacity or mental incompetence, and all 

acts done or performed by my lawyer attorney-in-fact pursuant to this Power of Attorney during 

such disability, incapacity or mental incompetence on my part shall bind me as fully as if I were 

not subject to such disability, incapacity or mental incompetence. 

 

By signing below, I indicate that I am emotionally and mentally competent to make this document, 

and that I understand the purpose and effect of this instrument. The signature of my lawyer 

attorney-in-fact is shown below. 
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IN WITNESS WHEREOF, I have hereunto set my hand and seal this ____ day of   

__________________________, 20______. 

 

 

       _____________________________ 

       Lawyer 

 

 

_____________________________ 

_____________________, Lawyer 

Attorney-in-Fact 

 

 

 

[NAME] signed the foregoing durable special power of attorney in my presence. I am a 

disinterested witness and I am not the spouse or a blood relative of [NAME]. 

 

 

____________________________  ________________________________ 

Witness     Witness 

 

 

[STATE] 

CITY/COUNTY OF ____________________ , to-wit: 

 

I, the undersigned Notary Public in and for the jurisdiction aforesaid, in the [STATE], do 

hereby certify that [NAME] whose name is signed to the foregoing power of attorney dated 

_____________________________, 2022, has acknowledged the same before me in my 

jurisdiction aforesaid. 

 

Given under my hand on _________________, 20_____. 

 

 

       ____________________________ 

Notary Public 

 

My commission expires:  ___________________ 
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PRACTICE SUCCESSION AGREEMENT 

THIS AGREEMENT, dated for identification this ____ day of ______ , 20___, by and 

among ____________________ ("Solo Practitioner / Small Firm") and  

_________________________ ("Successor Practitioner / Successor Firm"); 

WITNESSETH THAT: 

RECITALS 

A. Solo Practitioner currently practices law through Small Firm; 

B. Solo Practitioner / Small Firm desires to provide for successor representation for his 

or her clients upon his or her death, disability, or retirement; 

C. Successor Firm is willing to assume responsibility for Solo Practitioner / Small 

Firm's clients in the event of Solo Practitioner’s death, disability, or retirement on the terms 

and conditions herein; now, therefore, 

 

IN CONSIDERATION OF the mutual covenants herein, and for other good and valuable 

consideration, the receipt and sufficiency of which is acknowledged, it is AGREED as follows: 

 

ARTICLE I 

Definitions 

For purposes of this Agreement, the following words have the meaning ascribed to them: 

"Case" means a _______________ case for which Solo Practitioner / Small Firm has been 

retained, whether or not suit has been filed. Litigation and other law files that are not these types of 

_________________________ cases are excluded from this Agreement. 

"Disabled" means that Solo Practitioner is absent from his or her full time duties at Small 

Firm on account of physical, mental, or emotional condition, disease, or injury, for 180 consecutive 

days or 352 days in any three (3) consecutive years or (ii), Solo Practitioner’s attending physician 

(and, if Successor Practitioner so elects, a second physician acceptable to him or her) determines 

that, due to physical, mental, or emotional condition, disease, or injury, Solo Practitioner more 

likely than not will be permanently unable to resume his or her customary duties as a lawyer on a 

full-time basis within one (1) year following such determination. Notwithstanding the foregoing, if 

Solo Practitioner would be considered disabled under the terms of Small Firm’s partnership 

agreement then in effect, he or she shall be "disabled" for purposes of this Agreement. 

"Retire" means to voluntary or involuntary withdraw from the full time practice of law, 

regardless of age, provided Solo Practitioner shall not be deemed to be retired for purposes of this 

Agreement until Small Firm has received notice of same. 
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ARTICLE II 

Transfer of Cases 

It is the intent of the parties that Successor Firm will assume responsibility for all Cases that 

do not present disqualifying conflicts, subject to client approval. 

2.1  Conflict Check. Upon Solo Practitioner’s dying, retiring, or becoming disabled, Solo 

Practitioner, or his or her personal representative or other legal representative, and Successor 

Practitioner, shall meet with Successor Firm representatives to review the identities of the parties 

to Solo Practitioner's Cases. Successor Firm shall forthwith perform a conflict check and promptly 

advise of any Cases that present conflict problems. Conflicted Cases shall not be subject to the 

remaining terms of this Agreement. 

2.2  Notice to Clients. Upon culling conflicted Cases, the parties will prepare a joint 

notice to Solo Practitioner's clients advising of the client's rights under Virginia law, stating that 

Successor Practitioner has agreed to take on the client's Case, subject to client and, if necessary, 

court approval, such notice to comply with all Virginia rules governing attorney conduct. 

2.3 Transfer of Files. Upon receipt of approval of a transfer of a client's Case file to 

Successor Firm, the party receiving approval shall notify the others, whereupon Solo Practitioner / 

Small Firm will make the client's file available for pickup by Successor Practitioner / Successor 

Firm.  Small Firm shall render a receipt for each file received. If  Successor Practitioner / Successor 

Firm desires to photocopy a file, it may do so at Solo Practitioner’s cost. Successor Practitioner / 

Successor Firm shall be responsible for all work on the Case from and after the earlier of the date 

of notice that all approvals have been obtained or the date the file is picked up by or otherwise 

comes into Successor Practitioner / Successor Firm’s possession. 

2.4 Unapproved Transfers. Solo Practitioner, or Successor Practitioner / Successor Firm if 

Solo Practitioner is deceased or disabled, may take any action he, she, or it chooses to dispose of 

any Case for which all requisite approvals for transfer to Successor Practitioner / Successor Firm 

have not been obtained within sixty (60) days of notice to the Case client. 

2.5 Excessive Conflicts. Solo Practitioner, or his or her personal representative or other 

legal representative, may terminate this Agreement if the number of Cases which Successor 

Practitioner / Successor Firm declines to assume exceeds 10% of the total number of Cases. 

 

ARTICLE 111 

Allocation of Earned Fees 

3.1 Fee Division. The parties intend to comply with all rules of the Supreme Court of 

Virginia, Virginia State Bar governing the sharing of legal fees. The parties intend that Solo 

Practitioner / Small Firm divide the fees received on a Case in an equitable manner based roughly 

on the amount of work each party contributes to the Case. Therefore, unless Solo Practitioner, or 

Solo Practitioner’s personal representative or other legal representative, and Successor Practitioner 

/ Successor Firm agree otherwise, fees received on Cases assumed by Successor Practitioner / 

Successor Firm shall be divided as provided in Schedule A attached hereto and incorporated herein. 
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Should a Case not fall precisely in any one category described in Schedule A, the parties will in 

good faith endeavor to reach an equitable division. 

3.2 Costs Advanced. Solo Practitioner / Small Firm and Successor Practitioner / Successor 

Firm will each be entitled to recoverable costs advanced by each, respectively with respect to each 

Case. 

3.3 Collection: Payment. Small Firm will collect and hold in trust for Solo Practitioner, his 

or her estate, Successor Practitioner / Successor Firm, as applicable, all fees due to Solo 

Practitioner or his or her estate hereunder and all recoverable costs advanced by Solo Practitioner 

/ Small Firm on the Cases assumed by Successor Practitioner / Successor Firm, and will promptly 

remit all such sums as and when collected to Solo Practitioner or to Solo Practitioner's personal 

representative or other legal representative, or to Successor Practitioner / Successor Firm, as 

applicable. If Solo Practitioner receives less than the full amount due from the client for any Case, 

amounts received shall be divided on a pro rata basis, such that fee receipts shall be divided in 

accordance with Schedule A and cost recoveries will be divided based on the relative proportions 

of costs advanced by each of Solo Practitioner / Small Firm and Successor Practitioner / Successor 

Firm on that client's Case. 

ARTICLE IV 

Relationship to Other Agreements 

Solo Practitioner / Small Firm and Successor Practitioner / Successor Firm agree that 

payments received by Solo Practitioner or his or her estate under this Agreement shall be applied 

toward amounts that may otherwise be due to Solo Practitioner or his or her estate by reason of 

the liquidation of Small Firm upon Solo Practitioner 's death, disability or retirement, as provided 

in Successor Practitioner / Successor Firm’s partnership agreement. 

Small Firm may be dissolved upon Solo Practitioner’s death or retirement, in which 

event Successor Practitioner, if he or she was a partner in Small Firm at the time of such event, 

shall succeed to all of the rights of Successor Firm herein. 

 

ARTICLE V 

Disputes 

If any dispute arises under this Agreement, the parties shall utilize the mediation and, if 

necessary, binding arbitration services of the Virginia State Bar Fee Dispute Resolution Program, 

whose decision shall be final; but if that Program declines to make its services available for a dispute 

hereunder, the parties may resort to any available legal and equitable remedies. 

 

ARTICLE VI 

Revocation 

The parties desire that this Agreement remain in full force and effect through performance; 

however, recognizing that personal professional services are involved, that rules governing 

attorneys and their relationships with each other and with clients are subject to change, and that 
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changes in personnel may occur at Small Firm as well as at Successor Firm, this Agreement may 

be terminated by Solo Practitioner or by Small Firm upon sixty (60) days' advance written notice 

to the other, except that Small Firm may not terminate if Solo Practitioner dies or becomes disabled 

prior to the end of such sixty (60) days or if Solo Practitioner has Retired. 

ARTICLE VII 

Notices 

For purposes of this Agreement, notices shall be effective when delivered in person or one 

(l) day following delivery to FedEx or other nationally-recognized courier prepaid, addressed as 

follows: 

If to Solo Practitioner / Small Firm: 

ADDRESS 

 

If to Successor Practitioner / Successor Firm: 

ADDRESS 

 

 

 

A party may change his, her, or its address for notices by giving notice to the other parties 

in the manner provided above. 

 

ARTICLE VIII  

Miscellaneous 

This Agreement comprises the entire understanding of the parties with respect to the 

subject matter herein. It may be amended only by writing signed by the parties charged with 

performance under the amended provision. This Agreement shall be governed by and construed 

in accordance with the laws of Virginia. Should any provision herein be determined by a court 

of competent jurisdiction to be void or unenforceable, the remaining provisions shall remain in 

full force and effect and the parties shall endeavor in good faith to effectuate in a valid and 

enforceable manner the intent of the void or unenforceable provision. Neither party may assign 

any rights or obligations under this Agreement without the consent of the other, which may be 

withheld in the other's sole discretion. 
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_________________________________ 

Signature Solo Practitioner 

 

SMALL FIRM NAME 

 

 

By: ______________________________ 

Its authorized partner 

 

 

 

SUCCESSOR FIRM  NAME 

 

 

By: ______________________________ 

Its authorized partner 

 

 

_________________________________ 

Signature Successor Practitioner 
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Schedule A 

Fee Division 

 

Stage of Case at Solo Practitioner’s death. etc. 

Preliminary: 

Solo Practitioner’s % Share Small Firm’s 

Share 

Met with client, file opened 

Initial: 

15 85 

Medical records obtained. insurer put on 

notice, experts not retained 

25 75 

Underway: 

Suit filed & experts retained 

35 65 

Pretrial: 

Trial date scheduled. discovery 

substantially complete 

50 50 

Tried to Verdict: 

Case has been tried but appeal 

70           30 

is filed and prosecuted or defended 

by Small Firm 
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