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GREAT WORK STARTS WITH GREAT PARTNERSHIPS

12:00 p.m. Lunch and Networking

12:30 p.m. The Augmented Attorney: Using Al to Practice Law Smarter [ETHICS]
John Danyluk and Paul Hawkins

1:30 p.m. Your Exit Playbook: The Smart Way to Sell Your Business
Mike Moro and Wythe Michael

2:00 p.m. Your Appeal Starts at Trial: Overturning the Largest Verdict in
Virginia History
Monica Monday and Michael Finney

2:30 p.m. Break

2:45 p.m. Hard Knocks: When the Feds Come Calling
Mike Gulland and Jessiah Hulle

3:15 p.m. The Lay of the Land: Effective Communication in Land Use
and Real Estate Matters
Karen Cohen and Nicole Pasho

3:45 p.m. Nice Clause You’ve Got There... Shame If It Were Unenforceable:
What You Should Know About Construction Indemnification
Spencer Wiegard and Teddy Paisley

4:15 p.m. Where Is That Lawyer From, Anyway?
Charlie Morrison and Jared Tuck

4:45 p.m. Reception
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The Augmented Attorney:
Using Al to Practice Law Smarter
[ETHICS]

John G. Danyluk
804.956.2066
danyluk@gentrylocke.com

Paul D. Hawkins
757.916.4405
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John G. Danyluk

Partner

Office: 804.956.2066

Mobile: 804.205.0157

Fax: 540.983.9400

Email: danyluk@gentrylocke.com

John Danyluk practices in Gentry Locke’s White Collar Defense, Investigations & Compliance practice group, ranked Band 1 by
Chambers USA. John represents both corporate and individual clients during their most difficult times, defending and guiding them
through all phases of the criminal process. John defends and counsels clients in highly regulated industries, with a particular focus on
government contractors and the defense industrial base, healthcare and pharmaceutical companies, and critical infrastructure entities.

In addition to litigating on his clients’ behalf, John specializes in helping clients avoid government scrutiny through compliance. John
conducts internal investigations for organizations of all sizes to identify exposure areas and provide proactive compliance guidance to
protect those clients from future litigation or criminal prosecution.

An expert in data privacy and cybersecurity, John is a Certified Information Privacy Professional (CIPP/U.S.) with the International
Association of Privacy Professionals (IAPP) and guides clients through complex and evolving data privacy and cybersecurity laws and
regulations. John provides proactive compliance advice to major corporations and government contractors and guides these clients
through their responses to cyber incidents and ensuing investigations. Additionally, John uses his intimate knowledge of federal
procurement and trade regulations, which he first developed as an Army JAG Officer, to advise government contractors on a wide
variety of compliance requirements under the FAR, DFARS (including CMMC), DOJ’s Civil-Cyber Initiative, and ITAR.

Prior to joining Gentry Locke, John had a distinguished career with the U.S. Attorney’s Office and the United States Armed Forces,
serving for more than four years in the U.S. Army Judge Advocate General’s Corps and as a Special Assistant U.S. Attorney

(SAUSA). As a federal prosecutor in the Western District of Texas, John served as the lead trial attorney for Fort Hood’s exclusive
federal jurisdiction and litigated over 1,000 cases, including numerous federal jury trials. As an Administrative & National Security Law
Attorney in Grafenwohr, Germany, John advised on internal investigations into a variety of misconduct and financial issues, and advised
senior military leaders on regulatory requirements for construction and acquisition of defense equipment.
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John Danyluk John Danyluk

Education

o University of Richmond School of Law, J.D.
o University of Richmond, B.A.

Special Licenses
o Certified Information Privacy Professional with a U.S. designation (CIPP-US)
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Experience

Represented multiple government contractors in responses to cyber incidents, including immediate containment of
threats, compliance with reporting obligations, and cooperation with complex DoD investigations

Regularly advise defense contractors regarding cybersecurity compliance and preparation for CMMC, as well as
compliance with other federal regulations, including the FAR, DFARS, ITAR, FOCI, BAA, and TAA.

Conducted multiple large-scale internal investigations and provided compliance advice for defense contractor pertaining
to compliance with NAVSEA requirements and False Claims Act liability.

Advised software and engineering firm throughout successful bid for government contract to serve as primary data
processor for U.S. Food and Drug Administration’s IT Infrastructure for State Regulatory Programs, including federal
cybersecurity and regulatory compliance and compliance with individual state privacy and security laws for all fifty states.
Advised large defense contractor providing veterans’ services regarding compliance for planning and completion of off-
shoring their IT department.

Represented former defense contractor executive in parallel civil and criminal federal investigations into procurement
fraud.

Represented large identity verification corporation in defending one of the first privacy-based government enforcement
actions under the newly implemented Virginia Consumer Data Protection Act.

Regularly advise private-sector clients on cybersecurity & data privacy compliance, including compliance with the
Virginia Consumer Data Protection Act (VCDPA), California Consumer Protection Act (CCPA), and General Data
Protection Regulation (GDPR), HIPAA, GLBA, and compliant cross-border data transfers.

Regularly advise private-sector clients regarding substantial losses due to cyber-attacks, including business email
compromise, ransomware, and cyber-extortion attacks.

Successfully defended multiple website tracking lawsuits targeting clients’ digital advertising and monitoring practices,
including claims brought under the California Invasion of Privacy Act (CIPA).

Represented a key member of management of National Football League franchise during federal and state regulatory
and criminal investigations.

Represented prominent NBA player agent throughout fraud investigation

Counseled corporate client throughout Virginia Department of Treasury investigation into compliance with state
regulations to minimize liability and avoid government enforcement action.

Defended multiple international pharmaceutical companies facing criminal charges or civil lawsuits related to healthcare
fraud.

Represented a non-profit university throughout a 13-month long internal investigation, as part of a team of 70 lawyers,
accountants, and IT members investigating the organization’s financial and business operations.

Conducted an internal investigation for a grant-funded non-profit organization during a nine-month long investigation that
included allegations of financial misconduct, sexual misconduct, and discrimination.

Represented Virginia state agency during a U.S. Attorney’s Office investigation into violations of the Affordable Care Act.
Represented a minor student with physical and developmental impairments accused of sexual assault, leading to a
finding of “not responsible” in a Title IX investigation.

Represented a university student in criminal and Title IX investigations who was accused of sexual assault of a minor,
leading to a full dismissal of the Title IX investigation and no criminal charges.

Represented multiple university students in Title X and student misconduct investigations related to hazing, sexual
misconduct, and harassment, leading to full dismissals for each student

Represented numerous clients accused of state and federal crimes, including healthcare fraud, sexual assault, criminal
misbranding, Endangered Species Act violations, and various other regulatory and criminal offenses.

As a Special Assistant U.S. Attorney, served as lead trial attorney for Fort Hood’s exclusive federal jurisdiction within
WDTX.

As a Special Assistant U.S. Attorney, litigated over 1,000 federal cases, including numerous federal jury trials, bench
trials, and hearings.

As a Special Assistant U.S. Attorney, closely advised FBI and Army CID agents on criminal investigations.

As an Administrative & National Security Law Attorney in Grafenwohr, Germany, advised on internal investigations into a
variety of issues, including senior leader misconduct, discrimination, sexual harassment, death and suicide
investigations, and financial loss investigations.

As an Administrative & National Security Law Attorney in Grafenwohr, Germany, advised on regulatory requirements and
reviewed multi-million dollar purchase agreements for construction and acquisition of defense equipment.

As an Administrative & National Security Law Attorney in Grafenwohr, Germany, served as primary legal POC during
outbreak of COVID-19 and lead U.S. Army Europe’s commanders through complex legal hurdles of exercising
command/control of personnel in pandemic.

As a Military Magistrate, responsible for authorizing law enforcement search warrants and making pre-trial confinement
determinations for criminally charged defendants.

Affiliations

Chair-Elect, Federal Bar Association — Criminal Section
Criminal Justice Act Panel, Eastern District of Virginia
Member, Virginia State Bar

Member, Virginia Bar Association



Member, American Bar Association
Judiciary Committee, Richmond Bar Association
Editor-in-Chief, Richmond Journal of Law and Technology, University of Richmond School of Law (2015-16)

Admissions

¢ Virginia State Bar
o Western District of Texas

Eastern District of Virginia

o Western District of Virginia

Awards

Named to Best Lawyers in America “Ones to Watch” in Criminal Defense: White-Collar (2026-2027)

Recognized as an “Up & Coming Attorney” by Chambers and Partners USA (2025-2026), Litigation: White Collar
Investigations

Named a “Legal Elite” for Cybersecurity & Data Privacy Technology law in Virginia Business magazine (2024-2025)
Named a Virginia Lawyers Weekly Go To Lawyer for Cybersecurity and Data Privacy (2025)

Named a Virginia Super Lawyers “Rising Star” in Criminal Defense: White Collar (2025-2026)

Named a “Up & Coming Lawyer” class of 2025 by Virginia Lawyers Weekly



Paul D. Hawkins

Partner

o Office: 757.916.4405
o Fax: 540.983.9400
o Email: phawkins@gentrylocke.com

Paul Hawkins practices in the firm’s General Commercial practice group specializing in government contracting. Paul helps
government contractors win more business and navigate complex regulations with confidence, representing clients at every stage of their
business journey from assisting with corporate formation and governance issues to mergers and acquisitions and succession planning. As
a recognized “Rising Star” in government contracts law by Virginia Super Lawyers, he combines deep legal knowledge with real-world
military experience to deliver practical solutions that drive results.

Paul’s practice encompasses a broad range of services designed to support businesses throughout their lifecycle, with a particular focus
on government contractors. He advises on corporate formation and governance, including structures tailored for government contracting
needs. His experience includes guiding clients through strategic mergers, acquisitions, and succession planning, as well as structuring
joint ventures and partnerships, including opportunities under the SBA All-Small Mentor-Protégé Program. Paul also helps businesses
protect and grow their government contracting portfolios through bid and size protest representation, contract claims and appeals
advocacy, and negotiation of subcontracts and teaming agreements. Additionally, he provides critical compliance and risk management
counsel in areas such as Federal Acquisition Regulation (FAR) compliance, small business and socioeconomic set-aside programs,
intellectual property and data rights protection, and security clearance and export control regulations.

Before joining Gentry Locke, Paul was a partner at a boutique firm specializing in government contracting and construction, where he
developed a reputation for solving complex regulatory challenges and helping contractors win more business. Paul’s active-duty service
as a U.S. Navy Surface Warfare Officer and continued service in the Navy Reserve—including multiple overseas deployments—
provides invaluable insight into how government agencies think and operate. This military perspective gives his clients a distinct
competitive edge, especially in the defense sector.

Education
o William & Mary Law School, J.D.
o East Carolina University, B.S. summa cum laude

Experience

o Guides government contractors through complex compliance challenges, providing strategic counsel on FAR and
DFARS requirements during both proposal development and contract performance to minimize risk and maximize
success.

¢ Represents clients in bid protest disputes and protects their interests before the Government Accountability Office (GAO)
and U.S. Court of Federal Claims, while expertly navigating pre- and post-award debriefing processes to best advise
clients on their rights and options in the contract award process.

¢ Represented clients in Requests for Equitable Adjustment (REAs) and contract claims under the Contract Disputes Act
including successful advocacy before the Armed Services and Civilian Boards of Contract Appeals.

o Protects valuable intellectual property rights by providing sophisticated guidance on software and data rights compliance
under FAR and DFARS, including in Other Transaction Authority (OTA) agreements.

¢ Maximizes small business contracting opportunities by structuring compliant corporate formations and ownership
arrangements under SBA programs including 8(a) Business Development, Women-Owned, HUBZone, and Service-
Disabled Veteran-Owned certifications.

e Structured dozens of profitable joint venture partnerships through expertly drafted and negotiated agreements under the
SBA’s small business programs, including the All-Small Mentor Protégé Program, expanding clients’ competitive
capabilities.
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e Advised clients on compliance and data rights issues under the Small Business Innovation Research (SBIR) / Small
Business Technology Transfer (STTR) programs including representing both buyers and sellers in “successor-in-interest”
transactions under applicable SBIR/STTR program rules.

o Represented government contractor clients involved in mergers and acquisitions on both the buy and sell side advising
on various due diligence, structuring, and compliance/notification requirements.

¢ Assisted clients through efficient navigation of the FAR’s complex novation process, protecting business continuity and
contractual relationships.

o Built robust compliance frameworks for clients through development and implementation of comprehensive ethics and
compliance programs tailored to government contracting requirements.

o Worked with clients to ensure full compliance with export control regulations, cybersecurity requirements, facility security
protocols, and personnel clearance obligations.

Affiliations

e Chairman of the Board, Anchor Scholarship Foundation

e Board Member, Tidewater Association of Service Contractors

e Past Board Member, National Veteran Small Business Coalition, Mid-Atlantic Chapter
e Past Board Member, USO of Hampton Roads and Central Virginia

e Member, Virginia State Bar

Admissions

e Virginia State Bar

o Eastern District of Virginia

e U.S. Court of Federal Claims

Speaking Engagements

¢ Regular speaker for the Virginia APEX Accelerator (formerly Procurement Technical Assistance Centers) (topics include
joint ventures and teaming, the SBA's All-Small Mentor Protégé Program, SBIR, and export control basics)

¢ “Navigating Legal Success: When and Why Veteran Owned Small Businesses Need Legal Representation in
Government Contracting,” National Veteran Small Business Coalition (NVSBC) Colorado Springs Chapter

e Cohort Speaker, 757 Defend (Defense Technology Accelerator (DTA) under 757 Collab)

e “Minority Owned Business in Trump 2.0,” Asian Business Association of Hampton Roads

o Panel Moderator, “Planning the Next Chapter: ESOPs, Succession, and Strategic Transitions”

Awards

¢ \Virginia Business Magazine “Legal Elite” (2023-2025)

¢ Virginia Super Lawyers “Rising Star, Government Contracts” (2024-2026)

¢ Named to Coastal Virginia Magazine’s 2026 Top Lawyers list for Government and Administrative Law



The Augmented Attorney: Using Al to Practice Law Smarter.

John Danyluk
Paul Hawkins
Callie Loveland
Gentry Locke Seminar 2026

L Program Overview, Learning Objectives, and Agenda

i, Program overview, This program addresses how lawyers can use artificial-intelligence
tools responsibly while satisfving professional duties of competence, confidentiality,
communication, supervision, candor to courts, and reasonable billing. The materials focus
on practicel risk management for Virgina lawyers, including cour-filing obligations,
client communications, contract drafting, law firm governance, and emerging Virginia-
specific authority.

b. Learning objectives. By the end of this program, participants should be able to:

i, Identify common legal-practice wses of Al and distinguish lower-risk
administraiive uses from higher-nsk legal, Iineaton, and chent-data uses.

ii. Apply the Virginia Rules of Professional Conduct to Al-assisted work, including
duties of competence, confidentiality, communication, supervision, candos, and
reasonable fees,

{TH Recogmize when Al use may require client disclosure, cliesl consent, court
disclosure, certification, or additiomal verification.

iv.  Develop practical safeguards for Al-assisted drafting, legal research, contract
review, litigation filings, and law firm governance.

. Introduction and Al terminology.

i.  Core ethics duties: competence, confidentiality, communication, supervision, and
professional judgment.

ii.  Litigation risks, court disclosure reguirements, hallucinated authorities, and
verification protocols.

iii.  Transactional uses, client-generated Al documents, billing, and value-based fees.

. Law firm governance, hypatheticals, and practical takeaways.

1L Substantive Outline: Why Al Ethics Matters Now

a. (Generative artificial intelligence is no longer a theoretical issue for lawyers. Lawyers
and legal stfT are already using Al-enabled tools w summanze documents, drafi
correspondence, generate first drafis of agreementz, compare contract versions, preparg
chronologies. analyre discovery, create deposition outlines, improve grammar, develop
research plans, and manage administrative tasks.

l
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Those uses can improve efficiency and quality when they are supervised and
verified.

They can also create serioas professional risks when a lawver reals Al output as
self-validating,

b. The central ethical principle is that Al may assist the lawyer, but it cannot be the
lawyer. The lawver who signs, sends, Fles, bills for, or relies upon Al-assisted work
remains responsible for the work under the Virginia Rules of Professional Conduct, court
rules, contracts with clients. protective orders, and ordinary standards of professional
Judgment,

¢ Key Themes

ik,

.

Artificial intelligence can assist legal work, but it does not replace the lawver's
professional judgment, responsibility. or duty to verify work product.

The lawyer remains responsible for confidentiality. competence, diligence,
communication, supervision, candor. and reasonable billing when using Al-
assisted wools,

Al creates especially important issues in contract drafting, contract revision,
neeotiations, and client-generated Al documents because transactonal work ofien
contains confidentinl facrs, business terms, and jurisdiction-specific legal
assumplions,

For count filings, the practical rube is simple: check local rules, judge-specific
procedures, scheduling orders, and case-specific directives before filing, and
independently verify every legal citation. quotation, factual assertion. and record
reference.

For law firms. responsible Al use requires governance: approved tools, data
safeguards. employee training, attomey supervision, citation-checking procedures.
and billing gurdance,

[MI. What Lawyers Mean hy Artificial Intelligence

a.  “Artificial intelligence™ is a broad term.

Traditional legal technobogy has long included machine-learning or Al-like
features, including e-discovery technology-assisted review, legal research ranking,
contract analvtics, litigation analytics, document classification, optical character
recognition, and automated workflows.

Generative Al 15 different because it produces new confent in response (o prompis,
including text, summaries, emails, clauses, ouotlines, memoranda. code, and

arguments.

b. Because the phrase “Al™ can describe many different tools, a lawver should avoid
treating all Al uses as equivalent.

1.

SO0T 28 135530553

A closed, enterprise-controlled document-summarization tool uvsed on firm-
approved systems presents a different risk profile than a public consumer chatbot.

2



ii. A legal-specific research product that links output to primary authority presents a
different verification problem than a general-purpose model that generates fluent
text but cannot reliably wdentify source material

c. From a practical and legal ethics standpoint, the most useful distinction is not “Al
versus no ALY It is whether the proposed use 15 low risk, moderate risk, or high risk.

I, Low-risk uses typically involve public information or stylistic drafting,

i Moderate-risk uses muay mvolve client documents but can be managed with
ppproved tools and atfomey review,

iti. High-risk uses involve legal research, litigation filings. confidential data, regulated
information, or advice that materially affects a client’s legal position.

IV. Competence and Technological Literacy

. Rale 1.1 and Functional Understanding of AT Tools

i.  Virginia Rule of Professional Conduct 1.1 requires eompetent representation (Va,
RULES OF Pro. Compuct ro L1 (2026) (A lawyer shall provide competent
representation (o a client, Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the representation.”)).

o,  In the Al context, competence does mof require lawyers to become software
engineers,

b, It dees require lawyers to understand encugh about the tools they use o assess
whether:

i. The tool is appropriate for the task,

it. The input creates confidentiality concems,
iit,  The outpul can be relied on, and
iv, What verification is necessary before use,

ii.  The practical competence standard. Before using Al for legal work, the lawyer
should be able (o explain:

a&.  What the toal is being used for,

b. What information is being provided to it,
What the tool can and cannot reliably do,
d. What safeguards applv, and

e. How the lawyer will verify the output.

Lit]

b, Questions a Competent Lawyer Should Ask

i. s this a public consumer tool, a firm-approved enterprise tool, or a legal-specific
research or drafting platform?

il.  Will the information entered inte the tool be retained, reviewed by vendor
personnel, used to train a model, or shared outside the firm environment?

fad
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iii.  Does the tool provide source citations, document links, or other material that
allows verification?

i Daes the toal have access o current law, or is it himited to a trained dataset or user-
provided documents”

v, Is the task administrative, editorial, substantive, strategic, or legal-research
oriented?

vi,  Can the lawyer independently verify the output before relying on it?

¢. Competesce requires knowing Al's limitations. Al tools can produce material that is
Mwent. confident, and wrong.

1, I'he familiar problem is the hallucinated case citation, but that is not the only risk.

a. Al may misquote a case or sialutory/regulaiory provision, omil a material
exception, misstate the procedural posture, flatten fact-specific legal standards,
confuse jurisdictions, summarize a document inaccurately, or assume business
terms that the client never accepted.

b. Competence therefore reguires active skepticism and independent review.
V. Confidentiality and Data Protection

a. Why confidentiality is often the most important Al issue, Lawyers often focus on
hallucinated citations because those mistakes are public and embarrassing.

i.  Inevervday practice, confidentiality may present the more common risk. Al wols
may mvelve cloud processing, vendor access, retenfion of prompis, training on
user nputs, or unclear contractual obligations.

i, Before entering matter information into any Al system, a lawyer should consider
whether the use is consistent with Virginia Rule of Professional Conduct 1.6
(VA RULES OF PrO, CONDUCT v [6{a) (2026} (A lawyer shall not reveal
information protected by the attormey-client privilege under applicable law or other
information gained in the professional relationship that the client has requested be
held inviolate or the disclosure of which would be embarmassing or would be likely
to be detrimental to the client unless the client consents after consultation.™)), the
engagement letter, outside counsel guidelines, protective orders, privacy law, and
the firm’s technology policies.

b, Recent court guidance illusirates why confidentiality should be assessed before Al s
wsed. In June 2026, the Unmed States District Court for the Morthemn District of West
Virginia issued a standing order limiting the use of artificial intelligence tools in criminal
cases involving sensitive discovery materials,

i.  The order reflects concern that consumer-facing or data-retentive Al systems may
compromise litigation materials if submined information is retained, wsed for
model training, or exposed to unauthorized third parties.

ii, N prohibits defense teams from uploading designated sensitive discovery maierials
into Al systems without prior govermnment consent and requires assurances that any
approved ool will maintain confidentiality, avoid model-training use, and permit
deletion of the information at the end of the case

4

SO0 (028, 1 35530532



i,

Althpugh the order arose in the criminal-discovery context, its broader lesson
applies across practice areas: lawvers must understand how an Al tool stores,
processes, retains, and discloses information before entering confidential client or

litigation materials,

¢. High-Risk Inputs

|8

iii.
iV,

V.
Vi,

Vil

Medical records and protected health information.

Personnel files and employvment investigations.

" lient financial records and trade seerets.

Litigation strategy, settlement ranges, and witness assessments.
Attomey-=client communications and attomey waork product.
Discovery materials subject to protective orders.

Personally wdentifiable information and nonpublic corporate mformation.

d. Safer Practices

Vi,

Lise only approved tools for client work and confirm iff Al tools within your firm’s
miformation technology {IT) suite can be utilized in sich o way where client and
other sensitive information will not be shared outside of the system.

Minimeze the amount of client mformation entered mto the tool,
Redact or anonymize inputs when workable,

Avoid entering privileged or protected information unless the platform and matter-
specific circumstances justify the use.

Keep a record when confidential information is entered into an Al platform i firm
policy requires documentation,

Confirm whether chient outside counsel guidelines restrict Al use.

VL Communication with Clients

#. There is no single universal rule that every use of Al muost be disclosed o every client
in every matier.

b.  The need for disclosure or consent depends on:

|
i,
.
iv.
¥,
wi.

wii,

The nature of the wse,

The sensitivity of the information,

The client’s instructions,

The platfonm used,

Whether Al use affects the means by which the representation is carried out,
Whether expenses will be charged to the chient, and

Whether applicable court or agency rules require disclosure,

¢ RNituations Where Disclozsure or Consent Should Be Considered:

SO0V OU2R 1355305342
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i

iw,

v,

v,

Vil

Confidential client information will be entered into a third-party or public Al teol.
The client has outside counsel guidelines addressing Al

Al will materially assist legal research, drafting, document review, transactional
analysis, or strategy.

Al will process sensitive employment. medical, financial, or regulated data.
The client asks whether AT will be used.

The lawyer intends to pass through an Al-related expense.

The ool is novel, experimental, or not designed for legal use

d. Sample Engagement-Letter Concept. The following language is provided as a drafting
concept only and should be tailored to the firm, client, platform. and matter:

The firm may wse approved techrology tools, including artificial-inelligence-enabled
toods, fo assist with fegal research documemt review, drafting, summmarization,
crefminisirative fasks, and other waork on ihe mairer. The firme remaing responsible for s
legal work amd will wse those tools consistent with fix professional obligations, inchading
duties of confidentinlity, comperence, supervision, and independent professional fudgment,
The firm will not wse A5 foals in o mamrer faconsistent wirly client nstreciions, applicoble
cotrd ovders, or confidentiality obligations,

VIl. Supervision and Law Firm Governance

a. Al use i8 rarely an individual-lawyer issue.

Assoctales, summer associabes, paralegals, legal assistants, marketing staff,
accounting personnel, contract lawvers, vendors, and outside scrvice providers
may all use Al-enabled tools.

Virginia Hules of Professional Conduct 5.1 and 5.3 make govemance essential
because a firm must have reasonable measures in place to assure that Ixwyers and
nonlawyvers conform to professional obligations (VA, RULES OF PRO, CONDUCT T.
5.1¢a) (2026) (A partner in a law firm . . . shall make reasonable efforts to ensure
that the firm has in effect measures giving reasonable assurance that all lawyers in
the firm conform to the Rules of Professional Conduet,™); YA, RULES OF PRO,
CONDUCT r. 5.3(a) (2026) (“With respect to a nonlawyer employved or retained by
or associated with a lawver: a partner . . . in a law firm shall make reasonable
efforts to ensure that the firm has in effect measures giving reasonable assurance
that the person’s conduct is compatible with the professional obligetions of the

lawver." )

b, Components of a Responsible Law Firm Al Policy
Policy Com panent Practical Content

Define Al, generative Al apgroved tools, prohibited ools,

Scope confidential mformation, client mformation, and maner-
related use.
Approved Tusls Maintain a list of tools approved For client work and identify

SOOI 0028 135530512

uses reguiTting attorney approval,
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Require minimization, redaction, anonymization, wvendor

SAutien ity resviiw, ind comphiance with elient lnstructions,
Reguire verification of citations, quetations,  factual

Yerification SlAlements, Swnmaries, contract  provisions, and  legal
conclusions.

Supervision ﬂ&:t:‘e:’.s wse by cattormeys, ostaff. wvendors, outsourced
providers, and local counsel

Billing Address howrly billing, fnt rﬂ:j.i, valae billing. pass-through
expenses, and explanation to clients.

Trahuing |:'I'I:I'|-'I-ﬂ-l.‘ periodic iraining and examples of approved and
profuibited uses.

Pt State consequences for bypassing fiom policy or using

unapproved tooks for client waork.

VIIl. Candor to Courts, Meritorious Claims, and Al Hallucinations

o, The lawyer who signs or files a document remains responsible for jits contents.

Al-generated legal arguments, citations, quotations, factual asscrtions, and record
references must be checked ppainst reliable sources before they are fled or sent
externally.

Courts gencrally have not treated the mere use of Al as the problem; they have
treated failure to verify Al-assisted work as the problem.

b. Mg v Aviomea, Tee. (Marr v Awiameg, Tnc, 678 F. Supp. 3d 443 {(5.DNY. 20230
remains the leading early sanctions example. It is useful for teaching because the court did
not hold that Al use is inherently improper. The central failure was that counsel submitted
nonexistent judicial opinions with fake quotes and citations, then continueed to rely on them
after the court questioned the authorities.

i.
il
il

iw.

The lawver used Al for legal research without understanding its limitanions.
The awwer failed to verify cazes before filing.
Another lwwyer signed/filed the work without reviewing the crted authonties.

Counsel continued to rely on fabricated authonities after opposing counsel and the
court raised concerns,

The court emphasized harm to the opposing party, the court, the client, the
reputation of judges, and public confidence in the legal system.

c. Park v. Kim and Wadsworth v, Walmarr Inc. (Park v, Kim, 91 F.dth 610 (2d Cir. 2024);
Wadsweorth v. Walmart fnc., 348 F.R.D. 489 (D. Wyo, 2025}) provide additional examples
of federal courts treating Al-generated citation problems as professional responsibility and
verification failures, These cases are helpful because they show that sanctions and
disciplinary consequences can arise even when the lawver did mot intend 1o mislead the

Csurt,
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In Park v. Kim, the Second Circuit addréessed a lawser™s cilation 1o & nonexistent
case generated using ChatGPT,



I. The ecourt stated (thai counsel admitted using ChatGPT w0 idenntify
precedent and did not read or otherwise confirm the wvalidity of the
nonexistent decision cited.

2. This case i5 useful because it shows that appellate courts view Al
hallucinations as a professional responsibility issue. not merely a technical
research mistake,

3. It also underscores that client notification may become part of the remedy
when a lawyer's Al-related conduct affects the representation.

ii.  In Wadsworth v. Walmart Ine., the Disirict of Wyoming entered an order on
sanctions after attormeys submitted filings containing Al-related hallucinated
authority,

I. The court explained that Al can be beneficial when used properly, but
emphasized that corrent Al tools have shortcomings, including
hallucinations, where Al generates fake sources of information.

8]

The count’s discussion is helpful for CLE purposes because it does not
reject Al categorically. Instead, it frames the problem as one of verification

and lawwver responsibility.
The case is a vseful teaching example because courts may permit Al-

assisted practice while still sanctioning lawyers who fail o check output
before filing.

d. Fowarth Cirenit: fo re Erfc Chibueze Mwanbanl, The Fourth Circuit’™s 2026 unpublished
disciplinary decision in fr re Eric Chibueze Nwaribani (fn re Nwaubani, No. 25-9517, 2026
LX 135104 (4th Cir. Mar. 11, 2026) {per curiam) (unpublished)) is cspecially important
For lawyers practicing in Virginia federal couns, The court imposed a public admonishment
after briefing contained citations o nonexistent judicial opinions potentially denved from
generative Al The court stated that it did not need to decide whether generative Al was
actually used because submitting a brief with nonexistent cases can violate professicnal
obligations regardless of how the false citations were produced, Submitting briefs with
nonexistent cases is sanctionable “no matter how itis done.™

Aand

i The Fourth Circuit’s lesson is broader than “do not use Al badly.”

i, It is: e lawyer's signature and filing obligations require verification of authorities
regardless of the tool, source, or delegation path that produced the citation,

ifi. Virginia Lawyers Weekly reported that the Fourth Circuit admonished Eric
Mwaubani and guoted the court’s waming: “Whether done in modem, innovative
ways or old-fashioned ways, citing nonexistent decisions i3 not permitted.”

e. Virginia transcript and evidence issue: Fairfax v. Fairfux. A useful Virginia-specific
example is Fafrfar v, Felrfee (Fadrfor v Faivfax, No. CL-2025=-106032, slip op. {Va. Cir
CL Fairfax Caty, Mayv 22, 20267}, a Fairfax County Circuit Court order addressing a request
for an uncertified, Al-generated transcript from a child custody and visitation trial. The
order explained that the transcript was machine-generated by natural-language-processing
software, had not been checked, proofread, or corrected, was not an official court record,
and could not be relied upon without agreement of all parties and further court order,

]
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i The court reviewsd the transcript and found it was “replete with errors, omissions,
and other insccuracies.” so it did not accurately reflect the testimany, argument, or
rulings from trial. The court therefore denied release of the uncertified transcript.

ii.  The practical point is that Al-generated transcripts, summaries, and demonstrative
materials should be treated as unverified unless they have been reviewed through
an approved process and accepted by the court or agreed to by the parties.

I. The teaching point for Virginia lowvers i3 technologv-neutral: whether an emror
originates from Al, poor delegation, carcless rescarch, or inadequate supervision, the
lawwver remains responsible for the fling. A reasonable amormey should discover
nonexistent authorities before filing.

IX. Al use in Contract Drafting, Revision, and Negotiation

. Transactional work deserves more atteation in Al cthics discussions.

i. Al tools are already being used to create first drafis, generate clauses, compare
redlines, summarize deal terms. identify missing provisions, suggest negotiation
points, and prepare client-facing summaries.

ii.  These tasks can be useful, but they also involve confidential facts, business
Judgment, enforceabilily issues, and jurisdiction-specine law.
b. Contract Drafting: Al can be usefil for generating a first draft of routine or lower-risk

documents when the lawver supplies the business erms, selects the coverning law, and
reviews the cutput,

i It may help create structure, flag missing provisions, or produce altemative
formulations of standard ¢lauses.

ii.  But Al-drafted contract language should not be treated as form language unless the
lawyer has reviewed it for the client’s objectives. poverning law, industry context,
defined terms, internal consistency, and enforceability.

¢. Contract Revision and Redlines: Al tools can assist with redline review by identifying
changed provisions, summarizing business terms. flagging missing definitions, comparing
versions, and highlighting inconsistent obligations.

i.  Those uses can improve diligence, especially when multiple drafts circulate
quickly.

ii.  The lawyer must still verify that the ool accurately identified changes and that the
revised language matches the negotiated business deal.

d.  Negotintion Preparation: Al can help prepare negotiation strategies by generating 1ssue
lists, identifying fallhack positions, summarizing opposing edits, incorporating data 1
advise on what terms are “market” or “typical™ in a given transaction, and comparing
proposed language against a preferred form.

i, Butnegotiation advice requires legal judgment and client counseling,

ii. Al may help the lawyer prepare; it should not decide which risk the elient should
accept,
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. Common Coniraci-Specific Al Risks:

v,

vi

Vil

Lse of law from the wrong jurisdiction or outdated law
Inconsistent defined terms or cross-references.

Creneric clauses that do not reflect the client’s business ohjectives,
lirmstation-of-limbality,  imsurance, and  fermination

Conficting  indemnity,

Provisions.

Arbitration, venue, goveming-law, and confidentiality clauses that do not match
client expectations.

Orverconfident explanations of enforceabiliny without jurisdiction-specific support.

Logs of privilege or confidentiality if drafts are uploaded to unapproved tools.

[ Practical Contract Review Checklist

i
ii.
iii.
iv,
¥.

Wi

¥il.

Confirm the governing law and venue provisions,

Check all defined terms and cross-references,

Compare Al-generated clauses against the client’s preferned forms.
Verifv statutery or regulatory requirements independently.

Review for business consistency, not just grammar,

Confirm that negotiation recommendations are lawyer-approved befare being sent
to the client,

Document what sources were used and what verification was performed for higher-
risk magers.

X. Clients Who Bring Al-Generated Documents or Advice to Counsel

A Lawvers will increasingly encounter clienis who have already used Al before
consulting counsel.

A client may amive with an Al-drafied contract, a handbook, demand letter,
severance agreement, emploviment policy, lease, setlement proposal, or business
advice,

The ethical issue i5 not that the clwent used Al
The issue is how the lawyer responds.

b. Lawyer’s Role When Reviewing Client-Generated Al Materials. The lawyer should
treat Al-generated client materials as unverified drafis.

00 1 (038 35530532

The document may be useful as a starting point for understanding the client’s
eoals, but it should sot substitute for legal analysis.

Counsel should identify the client’s objective, determine whether the document
reflects the actual business arrangement, verify governing law, review
enforceability, assess missing provisions, and explain the rigks of relying on
generalized Al output.
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¢. Managing Client Expectations: Clients may believe Al has already answered the legal

question.

i The lawyer's counselor role is to explain why legal advice depends on jurisdiction,
procedural postune, Facts, risk wolerance, business context, and legal authority.

i, A helpful framing is: “This is a useful starting point for discussion, but | need to
verify the legal assumptions and revize it for vour speeific situation,™
d. Client-Facing Talking Points
i.  Al-generated documents may omit mandatory state-specific requircments.
i, Al may use culdated or inapplicable law,

ili, Al may produce language that is internally inconsistent or commercially
unreasonable.

iv. Al may not understand the client’s factual context, risk tolerance, or sirategic
preferences.

v. Al output should be reviewed by counsel before signature, filing, or external use.

vi.  Clients should not upload privileged. confidential. or sensitive information into
public Al tools withous legal guidance.

Xl.  Court Al Rules, Disclosure Requirements, and Emerging Guidance

a. Couwrt Al requirements remain ancyen.
i Bome courts require disclosure of Al use.
.  Some require certifications that citations were verified.
pii.  Bome address Al in judge-specific standing orders or scheduling orders.

iv., (Mher couris have no Al-specific rule bui sill enforce Rule 11, stae-law
certification requirements, professional conduct rules, and ordinary duties of
candor,

b, Virginia Federal Courts: Current public summaries report that the Eastern District of
Yirginia has not adopted a districi-wide Al standing order.

i. Instead, EDVA judges have addressed Al through case-specific directives
emphasizing accuracy and independent verification of citations.

ii.  The Western District of Virgimia likewise has notl adopied a district-wide Al
standing order or local rule on generative Al, but recent scheduling orders show
that Al requirements may now appear at the judge-specific level.

i, Counsel should therefore check district-wide materials, assigned judge procedures,
and the actual scheduling order before filing.

c. Western Distriet of Virginia scheduling orders: At least Judges Norman Moon and
Thomas Cullen have recently included Al disclosure language in scheduling orders.
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iii.

Judge Moon appears 1o have first used the requirement afier a pro se party filed a
generative- Al-drafted complaint. He later repeated it in a July 1, 2026, scheduling

order involving represented parties.

Judge Cullen entered a scheduling order with the same requirement on July 2,
2026, also in & case involving represented partics.

. The requirement is limited: o party that eses a generative Al ool to prepare
any document filed with the court must disclose the use, certify that the
filer independently reviewed and venfied the accuracy of any Al-drafted
portion, and centity compliance with Rule 11,

b

The requirement excludes information gathered through Al embedded in
legal research platforms such as Westlaw or LexisNexis and wams that
noncompliance may result in sanctions, striking of the filing. or other
remedies.

Recent June and July scheduling orders reviewed for Judges Urbanski, Jones,
Dillon, Ballou, and Y oon reportedly did not include similar language. The practical
point is that WDVA obligations may depend on the assigned judge and the
scheduling order.

d. HRecent federal district cases:

SO O02E D355 M 32

Tovino v. Michae! Stapleton Associates, Led. { fovino v. Michoe! Stapleton Assocs.,
fid., Mo, 5:21-cv-00064, 2024 LX 204304 (W.Dn. Va July 24, 2024)% The
plaintiffs attomeys fled objections containing ¢ilations and quotations that the
court and opposing counsz| could not verify.

. The court identified multiple cases that appeared not to exist and
quotations attributed to existing cases that did not actually appear in those
opinions,

2. Judge Cullen stressed that attorneys remain responsible for evervthing
fled with the court, regardless of whether Al was used in drafting.

3. The court ordered counsel to show cauze why they should not be
sanctioned under Rule 11 and referred the issue for possible professional

misconduch review,

Powlatan Connty School Board v, Skinger [ Fowhaton Ceiy, Sch, Bd. v, Skinger,
Mo, 3:24-cv-00874, 2025 LX 374420 (E.D. Va. July 31, 2023)) demonstrates that
Virginin federal courts treat Al-generated hallucinated citations as Rule 11
problems attributable 1o the filing party. The court held that litigants remain
responsible for verifving cited authorities, recognized Al hallucinations as o
growing litigation problem, and struck multple pleadings containing fabricated
authoritics,

The practice lesson from Fowlne and Powhaton Connly Scloel Board, Al may
be used as w draftinge tool, but lawyers have a nondelegable duty o verify that:

. Cases exist:



2
5
i,

Citations are accurate;
Quotations ane accurate; amd

Legal propositions are supported by authority,

e. Virginia state trinl courts: Local Virginia trial-court guidance is developing.

i Richmond and Amberst Circuilt Courts

rd

Public commentary reparts that the Circuit Court of the City of Richmand
entered a local Al rule on January 13, 2026, requiring disclosure of Al use
and cerlification of compliance with Virginia Code § B.01-271. 1B} (Va,
Code Ann, § 801-27 1 LB (2026) (*The signature of an attorney or party
constitutes a certificate by him that (i) he has read the pleading, mation, or
other paper, (i) to the best of his knowledge, information and belief,
formed after reasonable inquiry, it is well grounded in fact and is
warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law, and (i) 15 not interposed for
any impraper purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation.™)).

The Circuit Cournt for the County of Amherst reportedly entered a similar
focal mile on March 3, 2026, These rules should be verified directly before
any filing.

i, Additional Virginia circuit-court rules

&

Local Al-disclosure rules have also been idemtified in Melson, King
William. Staunton, James City County/Williamsburg, and Wayneshoro
Circurt Courts.

The reported rules generally require written disclosure or certification
when generative Al is used to draft, create, enhance, or modify filings,
pleadings. maotions, briefs, memoranda, orders. letters.  exhibits,
aftachments, or similar materials submitted to the court,

iii,  Trial and evidentiary-hearing materials

I

b

Some reported [ocal rules require a separate certification before trial or an
evidentiary hearing when generative Al was used in proposed exhibits,
including demonstrative exhibits.

Counsel should check the applicable count’s local rules, any judge-specific
directives, and the case’s scheduling order before relving on Al-assisted
materials,

f.  Practical filing protocol:
i.  Atcase intake, check district-wide local rules and standing orders.

ii.  Before filing, check judge-specific procedures, scheduling orders, and case-
specific directives, especially in WDV A where Al disclosure language may appear
in individual scheduling orders.

. Determine whether disclosure, certification, or no-Al cerfification is required,

SRR MM E 1353305342
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iv.

Wi,

Vid.

Yerify every citation in Westlaw, Lexis, Fastcase, Bloomberg Law, official
reporiers, or other reliable sources.

Verify quotations, record citations, factual assertions, and procedural history,
Koop a matter-level verification record for high-risk filings.

If an Al-retuted error s discovered after fling, escalate immedistely o the
responsible attorney 1o evaluate correction, withdrawal, notice, or other remedial
action,

g Sample Coart Certification Concepl

Counsel should use the language required by the applicable court or judge. Where
a court permits or requests a general certification, the following may work:

Cowunsel certifies that any artificial-intelligence-assisted content used in preparing
this filing has been reviewed by cowmsel, and thar off legal citations, quotations,
record references, factwal  assertions, ond fegal propogitions  have  been
independenily verified for accwracy.

XIl.  Fees, Billing, and Value-Based Pricing

a. Al raises an important billing question: if Al makes a task faster, what may the
lawyer charge?
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Virginia has taken a relatively lawver-value-focused approach to A1 billing:
hourly lawyers cannod bl phantom tme, but value-based fees may account for
akill, jndgment, verification, and the value of the final work product.

. Wirginia Legal Ethics Opinion [ states that time-based billing, such as
hourly fees, can only be based on actual time spent { Fa. Legal Ethics Cip.
901, Reasomable Fees and the Use of Generative Artificial nrelligence
[2025)),

It alzo explains that non-hourly or value-based fees may reflect efficiency
gains, specialized skill in using techoology, and the value of the lawyer's
services and output, 50 long as the fee remains reasonable under Virginia
Rule of Professional Conduct 1.5 and is adequately explained o the
client (VA RULES OF PrO. CONDUCT . 1.5(a) (2026} (*A lawyer's fee
shall be reasonable.”); VA, RULES OF PRO. CoNDUCT r. 1.5(b) (2026)
{“The lawyer's fee shall be adequately explained 1o the client.™})).

1. For hourly matters, the lawyer may bill for actual time speni using,
reviewing, revising, verifying. and integrating Al-assisted work,

Tk
i

2. The lawyer should not bill for time not actually spent

3. The lawver alzo should be careful about billing for tme spent learning
how to use a tool unless the learning is properly chargeable under the
engagement and billing rules.

Flat Fees and Valwe Billing
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. For flat-fee or value-based work, the analysis is different.

!'_I

LECY 1901 recognizes that the time saved by Al does not automatically
require a proportional fee reduction.

3. The lawyer's skill in framing the problem, prompting the tool, identifving
errors. integrating the output, counseling the client, and accepting
professional responsibility can constitute real value.

4. But the fee must sill be reasonable and sufficiently explained.

b. Billing Best Practices

i

i,

N

wi.

XIIIL.

Clarify the fee basis in the engagement leiter.

For hourly work, bill only actual fime spent,

For flat fees, confirm reasonableness under Rule 1.5 factors.

Disclose any Al-related expense i it will be passed through o the client
Digtinguish firm overhead from client-chargeable expenses.

Be propared to explain the value of technology-gssisted work product if
challenged.

Law Firm Administrative Uses of Al

g  Notall Al use involves substantive legal advice,

Administrative uses may include scheduling, document formatting, proofreading,
drafting internal announcements, summarizing non-confidential meetings, creating
training hypotheticals, organizing knowledge-management materials, and
preparing markenng drafis.

These uses are often lower risk, but they still require supervision, confidentiality
screening, and attention to accyracy.

b, Lower-Risk Adminisirative Uses

i
ii.
fii.
iv,

WL

Formatting and proofreading non-confidential materials.

Drrafting agendas and internal meeting summaries.

Creating training hypotheticals from public or fictional Facts.
Improvimg readability of public-facing hicgraphies or announcements.

Cienorating first drafts of internal checklists for attorney review.

¢, Administrative Uses Requiring Cauotion

L
ii.
i,

.
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Timekeeping narratives that reveal confidential strategy.
Murketing materials that imply expertise or results without review.
Human respirces materials involving emplovée privacy or legal rights.

Knowledge-management summaries of privileged work product.
15



v.  Client alerts or public legal updates that require current-law verification.

XIV. Practical Al Governance Checklist for Virginia Lawyers

lssue
Purpose

Tool Approval
Confidentiality
Client Instructions
Court Requirements
Verification
Supervision

Contract Accuracy

Billing

[Bocamentation

XV. Hypotheticals for Discussion

Question to Ask

What exactly am | asking Al o do?

15 the tool approved for this type of work”?

Am [ entering confidential. privileged, sensitive, or
profected information”

Haz the client restricted or conditioned Al use?
Does any local rule, standing order. scheduling
order, or case-specific dirsctive require disclosure
or cerification?

How will | venify the output before relying on 17
Who used the tool, and who is respensible for
artomey review?

[f draftmgirevising a contract, have [ checked
governing law, definitions, cross-references, and
business terms?

Am | billing only actual time or chasging a
reasonable and explained non-howrly fee?

Should | decument Al use, verification steps, client
consent, of court compliance?

a. Hypothetical 1: The Hallucinated Brief. A lawyer asks a public Al ol to draft an
opposition brief. The brief includes three cases that appear directly on point. The lawyer
files the brief after only a quick skim. Opposing counsel advises that the cases do not exisL.

i. Issues for discussion: Competence under Virginia Rule 1.1, diligence under
Virginia Rule 1.3 (VA RULES 0F PrO. CONDUCT r. 1.3(a) (2026) (<A lawyer shall
act with reasonable diligence and prompiness in representing a client.™)), candor
under Virginia Rule 3.3 (VA RULES OF PRO. CONDUCT r 3.3(a) | ) (2026) (A
lawyer shall not knowingly make a false statement of fact or law to a tribunal. ")},
Bule 11 or state-law certification, remedial duties, sanctions, and professional

discipline.

ii, Teaching point: The misconduct is not simply using Al the misconduct is filing

unverified legal authority.

b. Hypothetical 2: Uploading Client Medical Records. A lowyer uploads medical records,
billing data. and patient information into a public Al platform o generate a chronology,

i. Issues for discussion: Rule 1.6 confidentiality, privecy obligations, wendor
retention, training use, clignt consent, anonymization, and approved tools,

ii. Teaching point: Confidentiality analvsis must occur betore data is entered,

¢. Hypothetical 3: Al Drafts a Settlement Evaluation, A lawyer asks Al 10 estimate
settlerment value from short summaries of liability and damages and sends the
recommendation to the client with minimal review,
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d.

i. Isswes for discussion: Competence, independent professional judgment,
communication under Virginia Rule 1.4 (WA, RULES OF PRO. CONDUCT 1. 1.4(a)
(2026) (A lawyer shall keep a client reasonably informed about the stats of a
matter and prompily comply with reasonable requests for information. ™), hidden
assumptions, bias, and improper delegation.

ii.  Teaching point: Al may assist analysis, but the lawyer must own the advice.

Hypothetical 4: The Ten-Minute Contract. A lawver chargesa flat fee to drafi a contract.
Al creates a first draft in minutes, followed by one hour of lawyer review, The client later
objects that the fee was unreascneble because Al did most of the drafiing.

i. Issmes Por discussion: Viezinia Bule 1.5, LEO 1901, fee explanation, distinction
between hourly and value billing, and value of lawyer judgment.

it,  Teaching point: Al efficiency does not automatically make a flat or value fee
improper, but the fee must be reasonable and explained.

Hypothetical 5: Client Brings an Al-Drafted Employment Agreement. A business
client brings an Al-generated emplovment agreement and asks counsel to “just look it over
guickly." The document includes noncompete language, arbitration [language.
confidentiality provisions, and & generic governing-law clause.
i Issues for discussion: Chent counseling, contract review, state-specific
enforceability, conhidennality, business terms, and scope of representation.

ii. Teaching point: Client-generated Al documents should be treated as unverified
drafis, not legal advice

XVl. Key Takeaways

8
b.

L]
E5

Al may bz permissible, but it is not self-validating.
Competence mncludes functional Al literacy.
Confidentiality analvsis is essential before entering client information into Al tools.

Werification is non-negotiable for legal citations, guodations, factual assertions. summaries,
and contract provisions.

Court Al requirements are ofien judge- and case-specific; check the applicable rules,
orders, and scheduling order before filing.

Virginia LED 1901 provides important guidance on reasonable fees and generative Al.

Law firm govemance should address approved fools, supervision, confidentiality.
verification, training, and billing,

Clients will increasingly bring Al-generated documents 10 counsel; lawvers should use
those materials as starting points, not as reliable lepal advice.

17
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¢ Represented healthcare practice groups in the purchase and sale of practice assets to both Private Equity backed
acquirors and strategic acquirors.

e Assisted numerous business owners with succession planning and the transition of ownership to employees and third-
party buyers.

e Prepared and reviewed numerous employment and consulting agreements for physicians and mid-levels working for
both practice groups and hospital systems.

« Represented a private equity fund in a $75 million private securities offering for the acquisition of a large, diversified
portfolio of commercial real estate properties.

» Assisted a regional construction company in the formation of an ESOP and the purchase and financing of 100% of the
company’s stock by the ESOP.

e Advised a medical technology company in developing a model for joint venture arrangements with physician-users,
including resolving regulatory issues, developing agreements and structuring securities offerings.
o Represented several private equity and hedge funds in offerings targeting real estate and long/short opportunities.

o Represented a regional venture capital firm in numerous “Series A”, “Series B” and “Series C” preferred stock
investments, as well as several bridge financings in portfolio companies.

Affiliations

e Member, Virginia State Bar

e Member, American Health Law Association

e Board of Directors, Do-Rights Inc. (local charity providing support to diabetic patients)
¢ Regional Board of Directors, Chesterfield, Towne Bank

¢ Member, American Bar Association (Business Law and Health Care Law Sections)

o Past Member, Board of Directors; Past Chair, Personnel Committee; Past Chair, Presidential Search Committee,
Chesterfield Chamber of Commerce


https://www.gentrylocke.com/email-speedbump/?aid=26871
https://www.linkedin.com/in/wythemichael/
https://www.linkedin.com/in/wythemichael/
https://www.gentrylocke.com/

e Past Chairman of Advisory Council, Salvation Army Adult Rehabilitation Center

Admissions

e \irginia

e U.S. District Court for the Eastern District of Virginia
¢ U.S. Court of Appeals for the Fourth Circuit

Speaking Engagements

o Buy-Sell or Succession — What'’s Your Plan? (September 2013 presentation to Business Beyond Banking program
sponsored by local bank)

Awards

« Named to Best Lawyers in America for Corporate Governance Law, Corporate Law, and Mergers and Acquisitions Law
(2027)

¢ Virginia’s Legal Elite®, in Business law, Virginia Business Magazine (2023-2025)

Published Work

e Using the New Crowdfunding Rules to Raise Capital, Paradigm Magazine

e Evaluating Clinically Integrated Networks, What Should My Practice Consider Before Joining, Hampton Roads Physician
Magazine

o Advertising and General Solicitation Now Permitted for Companies Conducting Private Securities Offerings, Paradigm
Magazine

e Momentum Continues Toward Advisor and Fund Registration

e Traps for the Unwary in TIC Deals, Co-authored with J.M. Ramey

e SEC Issues Proposed Rules Regarding Changes to Regulation D

e The Virginia Limited Liability Company Act



Your Exit Playbook:
The Smart Wav to Sell Your Business
2026 Gentry Locke Seminar
Mike Moro, Bill Gust, and Joshua Justus

L. Introduction

For most business owners approaching a transition, the sale of their company is the
largest financial transaction of their lives—and the outcome depends far less on
finding a willing buyer than on understanding what is actually being negotiated,
These materials address many of the legal, tax, and struetural issues that seller-side
counsel must address before a company goes to market: the choice between an asset
and stock purchase. merger mechanics, reorganizations under Section 368(a)(1)(F) of
the Internal Revenue Code (the *Code”), installment sale treatment, and the deal
terms that most commonly erode seller valoe, including working capital adjustments,
indemmification exposure, eam-ouls, and rollover equity. The central lesson 15
straightforward: headline purchase price and take-home value are rarely the same
number. and the difference is almost always determined by decisions made before the
documents are drafied.

Il

A. The *Silver Tsunami™ Defined

The term “Silver Tsunami” reters to the demographic wave of baby boomer
business owners—those born roughly between 1946 and | %4—rcaching
retirernent age and bringing their businesses 10 market simultancously. An
estimated 2-3 million U.S. small and mid-sized businesses are expected 1o change
hands over the next decade as baby boomer owners retire, and baby boomers still
own an estimated 40-50%+ of LS. private businesses, creating substantial
supply-side pressure on the M& A market. See Alison Coleman, The *Silver
Tsunami’ Is Reshaping Small Business: Why Exit Planning Can’t Wait, Forbes
(Jan, 14, 2026}, hitps:/'www forbes.com/sites/alisoncoleman/2026/01/14/the-
silver-tsunami-is-reshaping-small-business-why-exit-planning-cant-wait/.

T'his supply surge is increasing buver selectivity, particularly for businesses that
arc owner-dependent, operationally disorganized, or difficult to diligence.

B. Market and Demographic Context

KPMG's 2025 M& 4 Deal Market Siudy identified valustion disagreement (44%),
diligence completion (41%s), and regulatory hurdles (41%) as the top barriers to
deal closure. 2025 M&A Deal Market Study, KPMG (2025),
https://'kpmg.com'us'en/articles 202 5202 5-ma-deal-market-study hitml.

ABA deal point research confirms that indemnification caps, escrow periods, and
representation and warranty insurance adoption continue 1o shift in buyer-friendly
directions in competitive processes. ABA Bus. Law Section, Private Target
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Mergers & Acguisitions Deal Points Study (2023) [hereinalter A 84 Deal Pointy
Stucty)-

C. Why Seller-Side Counsel Has an Outsized Role

For most founders. the sale of their business is their largest lifetime liquidity
event—aofien exceeding the value of their home, retirement accoums, and other
savings combined. Lawyers who engage before the LOT can materially improve
outeomes; those engaged later in the process typically cannot unwind unfavorable
economics already agreed in principle.

A recurring theme for counsel is that sellers think they are selling a company for a
price, In reality, they are negotiating a package of price, tax treatment, risk
allocation, timing. and legacy considerations. Headline value 15 not the same as
take-home value,

II. Understanding Seller Priorities: Baby Boomer Owner Psvchology
A. Typical Seller Priorities

*  Liguidity and retirement security—eertainty of cash at closing

*  Preserving legacy: employees, customers, community relationships

* Limiting post-closing entanglement {no long consulting arrangements, no
open-ended liability)

»  Minimizing unpleasant surprises in tax, indemnity. or working capital true-up
mechanics

B. The Counseling Challenge

Many founder-owners overestimate value by pricing the business on personal
sacrifice, tenure, and identity, while buyers price on transferable cash flow, risk,
and future growth. See Crossroads Advisers, Are Baby Boomers Finally Ready fo
Sell? (Jaly 10, 2025), hitps./icrossroadsad visers.com/2025/07/1Vare-baby-
boomers-finally-ready-to-sell/. Advisors involved in business-owner planning
should be alert to this disconnect: the business owner's sense of value is
emotional and relational. while the buyer's model is financial and risk-adjusted.

C. Ask Early
“Are vou aprimizing for mocimum price, certaimy of closing. or
continuitylegacy? " In many processes, sellers can optimize all three only
imperfectly. Client goals drive structure; a seller prioritizing a clean exit prefers
an all-cash transaction; a seller seeking maximum price may telerate more
structured consideration (e.g., seller note, eamout, rollover equity).

fd
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1v. Pre-Sale Planning: Where Seller Value 1s Created
A. Start Earlv—I12 to 24 Month Runway

Value is created before the business goes 1o market, not during document
negotiation. A 12-24 month preparation runway is the standard recommendation.
Buyers expect disciplined preparation; businesses with strong records and lower
owner dependence command premium multiples and shorter diligence cyeles.

B. Entity Structure and Tax Planning—Choose the Right Yehicle

S | OD2ZHY | 335157 5v]

I, Asset Sale vs. Stock/Equity Sale

Buyers prefer asset transactions: they obtain a stepped-up tax basis
in acquired assets under 1LR.C. § 1012 and can ring-fence pre-
closing liabilities. Sellers prefer equity sales (stock or membership
interest} as they are generally cleaner, avoid double taxation for C-
corp s¢llers, and better support a “walk-away™ outcome.

The gap is partially bridged by LR.C. § 338(h) 10) elections (5-
corp and certain subsidiary stock =ales treated as asset sales for tax
purposes) and § 336(e) elections (available to S-corps and certain
subsidiarics not eligible for § 338(hy107). LR.C. §§ 338(h)i( 10},
336(e).

. Merger Structures

Forward triangular mergers and reverse triangular mergers are
common in strategic deals and can achieve assct-purchase
economics in an equity form. See Del. Gen. Corp. Law §§ 251, 259
(2024); Va, Code Ann, §§ 13.1-716, 13.1-721 (2024). Counsel
should confirm state merger statute requirements-—board approval,
shareholder vote thresholds, dissenters’ rights—early in the
process,

. S-Corp to Partnership Reorganization (the “F Reorg™)

Private equity (PE) buvers typically make acquisitions through
entities taxed as partnerships, not S-corps. An S-corp seller
targeting PE buvers may need to convert to a single-member LLC
before closing via an “F reorganization™ under LE.C. §

368(a) 1 )(F). LR.C. § 368(a) 1 )}(F); Rev. Rul. 2008-18, 2008-1
C.B.674,

The F reorganization allows an S-corp 1o convert Lo a single-
member LLC (disregarded entity ), enabling a deemed asset sale for
tax purposes while maintaining legal continuity. The acquiring
entity then purchases the LLC interests, which are treated as a
purchase of assets for income Wax purposes, Timing matters: the
resrganization must be completed before signing, and counsel
must coordinate with the Seller’s CPA to preserve S-corp status
through conversion.



In current middle-market and PE-driven deals. the F reorganization
has largely supplanted § 338Ch) 10) and § 336(e) elections as the
go-10 bridge between buyer and seller tax objectives.

4. Qualified Small Business Stock (QSBS)
If the company is a C-corp and stock qualifies under LR.C. § 1202,
the seller may exclude up to 310 million {or 10x adjusted basis) of
gain from federal income tax, LR.C. § 1202(b). This is one of the
most significant tax benefits available (o small business sellers.
Eligibility requirements are strict (active domestic C-corp, original
issuance of stock, a five-year holding period. § 1202{e) active
business test); counsel should confirm eligibility early.

C. Taxation of Deals—Muodel Before LOI
Allocation of purchase price in an asset sale is governed by LR.C. § 1060 and
Treas. Reg. § 1.1060-1. Both buver and seller must file Form 8594 {Asset
Acquisition Statement) with consistent allocations. LR.C. § 1060; Treas. Reg. §
1.1060-1. Asset classes carry different tax rates: ordinary income for inventory,
receivables, and depreciation recapture; capital gain for § 197 intangibles and
goodwill, LR.C, §§ 1221, 1245, 197,

The installment sale method (LR.C, § 453) allows sellers receiving payments over
time {seller notes, eamouis structured as contingent payments) o defer gain
recognition proportionally. Note: the instalbment method is not available for sales
of inventory or marketable secuntics. LR.C. § 453(b) (i), (k). State income tax on
sale proceeds varies, Virginia taxes gain from the sale of a Virginia business, and
nonresident sellers may have Virginia-source income for Virginia-located assets,
Va. Code Ann. §§ 58.1-302, 58.1-322 (2024).

D. Financial Readiness
* Financial statements must be consistent and defensible (at least three years of
clean P&Ls and balance sheets).

= Earnings Before Interest, Taxes, Depreciation and Amortization (EBITDA) or
Seller’s Discretionary Earnings (SDE) add-backs must be supportable and
documented. Unsupported add-backs are the first target in gquality-of-eamings
(QofE) review.

»  QofE report is expected in most sponsor-driven or competitive anction
processes. A seller-commissioned QofE prepared before marketing reduces
post-L O surprises.

E. Legal Housekeeping Checklist

*  Clean cap table: stock ledger. membership interests, option plans, wamrants all
current

« Governing documents and board/member minutes current and accurate

* UCC and lien search; identify and plan for payoft of debt instrumenis
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*  Anti-assignment and change-of-control provisions in material contracts
{leases, customer agreements, supplier agreements, licenses —these can block
or delay closing

=  Employment agreements, non-competes, confidentiality/ NDA agreements,
and [P assignment agreements with key emplovees in place

» Duata privacy compliance (if applicabie): applicable state law equivalents and
any FTC guidance

F. Assemble the Right Advisory Team
* [Invesiment banker or business broker o manage the process and buver pool
=  M&A counsel {structure, documents, negotiation)

= CPA/tax advisor (model after-iax proceeds under multiple structures before
LOT)

= Estate or wealth planning advisor—business sale proceeds must How into a
broader estate plan

*  Employment or other regulatory specialists as needed

¥. Todav's Buvers And What They Expect

A. Private Equity Buyers

PE remains the dominant buyver class in the middle market. Financial buyers
captured 44.9% of M&A activity in 2025, up from 43.4% in 2024, Add-on
acquisitions accounted for roughly 39.8% of total PE buyouts in 2025, as many
PE buyers seck companies to integrate into existing portfolio companies,
Capstone Partners, Middle Market Private Eguity Index (Mav 2026),
https:/'www.capstonepartners.com/insights/report-middle-market-private-equily-
index..

PE buyers are structured as partnerships {LLCs/LPs), which drives the F
reorganization discussion above, They expect strong or replaceable management.,
defensible EBITDA margins, recurming revenue, clean diligence, and a credible
growth thesis.

B. Strategic / Corporate Buyers

Strategic buyers can pay the highest nominal value where synergies are real. Bain
reported strategic deal value rose 42% year-over-vear in 2023, Bain & Company.
Looking Back ai Md&eA in 2023 Behind the Grear Rebound (2026),

hitps:/fwww bain.com/insights/looking-back-m-and-g-report-2026/, Strategic
buyers run rigorous diligence and integration planning. As a result,
representations and indemnities in strategic deals can be more demanding than in
PE deals,

C. Search Funds / ETA Buyers
Entrepreneurship-through-acquisition (ETA) buyers are now a meaningful feature
of the small and lower-middle market. Stanford-tracked search fund formation

3
SO02Y 281355357 5v]



reached 94 new search funds in 2023—a record. Stanford Graduate School of
Business, 2023 Search Fund Study (2024), Over 56% of current business buyers
have never owned a business before, and approximately 42% are “corporate
refugees” leaving corporate employment for ownership. Small Bus. &
Entrepreneurship Council, Businesses for Sale: Will 2025 Be a Buyer's Market?
{Feb. 20, 20235), https=//sbecouncil.org/2025/02/20/businesses-for-sale-will-202 5-
be-a-buvers-market/.

ETA buyers often care most about transition support and cultural continuity. ETA
buyers often rely on SBA 7(a) loans. The approval process for these loans can be
unpredictable so counsel should scrutinize financing certainty.

D. Family Offices / Independent Sponsors

Family offices and independent sponsors can be attractive for sellers seeking
Mexibility, longer-lerm onentation, or legacy preservation. These buyers are often
less process-rigid than large PE funds but they still expect clean diligence and
credible financials. Additionally, they may accommodate seller-friendly
governance arrangements post-close.

E. What All Buyvers Expect Today
Buyers increasingly focus on risk allocation and cash-flow certainty in
competitive processes, as reflected in deal terms. See SRS Acquiom, M&A Deal
Terms Study (2025), https:/fwww._srsacquiom.com/our-insights/deal-terms-study-
2025/ {(analyzing more than 2,200 private-target acquisitions valued at
approximately $5035 billion),

V1. Deal Structure And Economics
A. Transaction Form—Statutory Framework

I. Stock Purchase

Seller transfers shares of stock; buyer steps into seller’s shoes.
Govermed by state corporation law, See Va. Code Ann. § 13.1-605
(2024) (Virginia stock transfers), No third-party consent is
typically required for contracts unless a change-of-control
provision is triggered. This structure also applies muratis mutandis
for the acquisition of other types of equity such as limited liability
membership interests or partrership interests.

2. Asset Purchase
Buyer acquires specified assets and assumes specified liabilities:
seller retains excluded liahilities. Governed by state commercial
law. See Va. Code Ann. §§ B.2-101 ¢f seq. (2024) (UCC Article 2);
Va. Code Ann. §§ 8.6A-101 e seq. (2024) (UCC Article 6, bulk
transfers).

3. Merger
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Forward or reverse triangular merger achieves similar economic
result in & single statutory step. See Va, Code Ann. §§ 13.1-716 to
13.1-721 {2024) (Virginia corporations); Va. Code Ann. § 13.1-
1071 et seq. (2024) (Virginia LLCs). Requires board/manager
approval and often member/shareholder vote; dissenters” rights
may attach under Va. Code Ann. § 13.1-730.

B. Purchase Price Contains Multiple Components

Modern M&A transactions rarely involve a simple lump-sum payment, Sellers
should expect and plan for the following components:

Cash a1 closing (the “headline™ number)

Working capital adjustment: post-closing true-up based on normalized
working capital at closing

Escrow / holdback: portion of price held back pending indemnification
claims, typically 10%—15% of purchase price, released 12-18 months
post-close

Seller note: promissory note payable over time; may qualify for
installment sale deferral under |LR.C. § 453; subordinated 1o senior
debt in PE deals

Rallover equity: seller reinvests a portion of proceeds in the acquiring
entity—common in PE deals, typically 10%-20% of deal value

Earnout: contingent consideration tied to post-closing financial
performance; addressed in Section VI

C. Working Capital Adjustments—The Most Commaon Surprise

The working capital adjustment is the most commaon source of post-closing seller
frustration and disputes. Sellers who do not understand working capital mechanics
before signing the LOI are frequently caught off-guard. Key negotiation points

include;

Target peg (the normalized working capital amount): negohate based
on trailing | 2-month average, not a single point in time

Caleulation Methodology: which GAAP principles govern; how are
deferred revenue, accrued liabilities, and customer deposits treated 7
Dbt and Debt-like items: what is included in “closing indebtedness™
(e.g., deferred revenue, sellér transaction cosis)?

Post-closing adjustment procedure, dispute resolution (neutral
accountant), and timing of true-up payment

D. Rollover Equity—Not Cash at Close

Rollover equity is often marketed as the “second hite of the apple.” but sellers
must understand: rollover value is not equivalent to cash at close. Key issues
include: minority governance protections, tag-along rights. information rights.
drag-along exposure, preferred return on PE sponsor’s equity, and illiquidity until
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the next exit. Rollover equity has its own tax consequences. See LR.C. §§ 721,
722, 723 (partnership contribution rules); Rev. Rul. 2000-5, 2000-1 C_B. 436.

E. Eart-outs

Eamouts are commonly used to bridge valuation gaps, but they shift economic
risk back to the seller and create post-closing management tension. ABA Deal
Points Study data indicates carnouts appear in approximately 20=-30% of private
ME&A transactions, with greater frequency where target performance 18 uncertan
or seller/buyer valuations diverge significantly. ABA Deal Points Study, supra
Counsel should model an earnout as a loan to the buyer with uncertain repayment,
not as deferred price.

VIl. Keyv Legal Terms Where Sellers Most Commonly Lose Value

A. Representations and Warranties

Seller's counsel should focus on: compliance representations, tax and employee
benefit representations { ERISA: LR.C. §§ 401-409A), intellectual property (1P)
and data/privacy representations, and the interplay of knowledge qualifiers and
materiality qualifiers.

The materiality scrape is a significant economic issue: buyers often insist that
materiality qualifiers in representations are disregarded for indemnification
purposes, effectively expanding seller exposure. See ABA Deal Points Study,
supra (tracking prevalence of materiality scrape provisions across deal cohoris).
Recent ABA data shows that approximately 79% of private-target deals include
some form of materiality scrape, a dramatic inerease from just 14% in 2004,
confirming that scrape provisions are now market standard, /d. Disclosure
schedule quality is as important as the agreement itself. Overbroad or imprecise
disclosures can waive protections or inadvertently create claims,

B. Indemnification Mechanics
Core negotiation points include:
= Survival period: typically 12-24 months for general reps; longer for
fundamental and tax-related representations

« (Cap:often 10%—20% of purchase price for general representations.,
LO0% for fundamental reps
* Basket/deductible: tipping basket vs. true deductible—an important
distinction that can dramatically affect exposure
= Fraud carve-out: always present; counsel should ensure definition of
“fraud™ is narrowly tailored
See ABA Deal Poinis Study, supra (tracking cap, baskel, and survival period
trends across middie-market deals). The exclusive remedy clause is critical: 1f
representations and warranty insurance (R'W1) is the exclusive remedy (except tor
fraud). seller’s post-closing exposare 15 limited—Dbut only if the policy is properly
structured amd the purchase agreement and RW1 policy are aligned.

B
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C. Repand Warranty Insurance (RW1)
RWTI has become increasingly common in middle-market M&A, See Brendan
Ciallagher & Maria Kordunsky, The Comtinued Rise of Representalions and
Warranties fnsurance, ABA Bus, Law Today (Mar. 2024),
https:/www.americanbar.org/groups/’business lawiresourcesbusiness-law-
todayi2024-march/the-continued-rise-of-representations-and-warranties-
nsurance’.
Typical coverage is 10%-20% of enterprise value or purchase price. Premiums
have declined; recent pricing in many cases is below 3% of policy limits, with
retentions as low as 0.5% of enterprise value, The Horton Group, Reps &
Warranties fnsurance: Key Trends and Opportunities in 02 2025 (2025),
https:/‘'www. thehortongroup. com/resources/ reps-warranties-insurance-k ey -trends-
and-opportunities-in-q2-2023/. Seller’s counsel must confirm that the RW1 policy,
escrow agreement, and purchase agreement align on procedures, retention, and
exclusions before signing.

. Earnout Provisions—Where Seller Optimism Becomes Litigation Risk
If an eamout is unavoidable, seller’s counsel must negotiate the following points
expresshy:
*  Precise metric definition (EBITDA vs. revenue: GAAP vs. cash basis)
* Accounting consistency covenant binding on buyer post-closing
= Buyer's operational conduct restrictions post-closing
= [Dispute resolution mechanism (neutral accountant or arbitration))
= Information and inspection rights for seller

E. Non-Compete and Restrictive Covenant Provisions

Sellers should expect non-compete, non-selicit, and confidentiality obligations. In
Virginia, covenanis must be reasonable in scope, geography, and duration to be
enforceable. Va. Code Ann. § 40.1-28.7:8 (2024) restricts non-competes for “low-

wage employees” but does not restrict owner-level non-competes in M&EA
transactions. Counsel should tailor scope to what is actually necessary to protect
the poodwill being sold—overbroad restrictions may be unenforceable.

VIII. Closing And Post-Closing Obligations

A. Transition Services and Consulting Arrangements

Many sellers expect a gradual handofl, but vague transition obligations create
long-tail frustration. Key terms to negotigte and spell out include:
hours/availability per week, compensation (if any ), scope of duties, term, and
early termination triggers. If the seller is a “key man” for contracts, licenses, or
relationships, the transition period may be non-negotiable for the buver so it is
important to plan for this at the LOT stage.

B. Eszcrow Release and Claims Process

9
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The escrow agreement and purchase agreement must align on; timing (release
date), notice procedures for claims, dispute resolution mechanics, and release of
unclaimed amounts. Counsel should avoid structures that allow buvers to hold
proceeds hostage without a disciplined, time-limited claims process. General
indemnification claims should have a procedural cutoff.

C. Post-Closing Tax Compliance

Final short-vear tax returns, S-corp elections, and stub-period allocations require
coordination with the CPA. For an S-corp sale, LR.C. § 1377 elections (closing
the books at the sale date) may be needed to properly allocate income between
pre- and post-closing periods. LR.C. § 1377(a)(1). Form B394 {Asset Acquisition
Statement) must be filed consistently by both buver and seller. LE.C. § 1060
Treas. Reg. § 1.1060-],

IX. Pi Practical Seller-Side Takeaways
The most common seller mistakes that counsel should work to prevent include:

»  Waiting too long to prepare the business for sale—starting only after the LOI
15 received

» lgnoring tax planning until afier the LOT is signed: deal structure is difficult to
unwind once agreed in principle

= Assuming valuation is driven by effort or history rather than transferable
eamings and future cash flow

=  Accepting an LOI with a long exclusivity period and weak process
protections, giving buyer leverage to renegotiate

» Underestimating post-closing exposure: working capital true-ups,
indemnification claims. and earnout disputes are more common than setlers
expect

* Taking the “best headline price™ from the weakest or least-certain buyer—
certainty of close matters, KPMG s 2025 Md& A Deal Marker Study
underscores the risk: financing challenges {53%), preferences for lower-risk
deals (329}, and term renegotiation pressure (49%) remain significant barriers
to completion. 2025 W& A Deal Marker Study, KPMG, supra. Sellers who
give leverage away early suffer most when these dynamics materialize.

=  Failing to model after-tax proceeds under multiple structures: the highest
gross price may not be the highest net-to-seller

= Mot briefing the éstate planning attorney early: sale proceeds tlowing into an
estate plan require pre-close coordination, not post-close

A. Key Messages
=  Start carly. Exit planning is part legal, part operational, and part emotional.
The best outcomes come from prepared businesses, not just good businesses.

* Headline value # take-home value. Model after-tax. risk-adjusted. actually-
collectible proceeds before any deal is signed,

10
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*  Structure before LOL Asset vs. stock, merger form, S-corp reorganization,
(JSBS eligibility, and installment sale elections all need to be modeled before

the letter of intent locks in a structure,

*  Buvers are available, but sclective. Well-prepared, transferable businesses
command better multiples and better terms, Unprepared businesses are
discounted or passed over.

» The non-price terms matter. Working capital, indemnity, earnout, and rollover
mechanics can erode 10-25% of nominally agreed price. Seller’s best
protection is careful, early negotiation of these terms.

= Coordinate across disciplines. M&A counsel, tax advisor, and estate planner
must work together, Be sure 10 bring vour business-owning clients o M&A
counsel early—before the deal is on the table.

11
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Your Appeal Starts at Trial:
Overturning the Largest Verdict in Virginia History
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540.983.9405
mondayi@gentrylocke.com

Michael J. Finney
540.983.9573
finney@gentrylocke.com



Monica Taylor Monday

Partner

o Office: 540.983.9405
o Fax: 540.983.9400
e Email: monday@gentrylocke.com

Monica Monday heads the firm’s Appeals and Critical Issues practice. Monica represents her clients in Virginia’s state and federal
appellate courts across a wide variety of cases, including commercial and business disputes, healthcare, property, personal injury, local
government matters, domestic relations and more. In 2015, Monica was inducted as a Fellow of the American Academy of Appellate
Lawyers — only the fifth Virginia attorney to be so honored. Monica is ranked (Band 1) in Chambers USA, Virginia, for Appellate and
General Commercial Litigation. She has been described by Chambers USA as having “a commanding reputation as ‘one of the go-to
practitioners’ for appellate work™ (2018), as being “held in high esteem as a leading appellate lawyer” (2022), and as being “the dean of
Virginia Supreme Court litigation” (2023). She has been recognized among Virginia's Top 10 Lawyers, Virginia'’s Top 50 Women
Lawyers, and Virginia's Top 100 Lawyers by the Thomson Reuters’ Virginia Super Lawyers, and on the Best Lawyers in America and
Virginia Business magazine’s Legal Elite lists. She was a “Leaders in the Law” honoree and named a “Go To Lawyer for Appellate” by
Virginia Lawyers Weekly.

Monica frequently lectures and writes on appellate issues. She has served as Chair of The Virginia Bar Association’s Appellate Practice
Section Council, the Appellate Practice Committee of the Virginia State Bar Litigation Section, and the Fourth Circuit Rules Advisory
Committee.

Monica served as Managing Partner of the firm from 2013-2022, and now serves as Chair of Gentry Locke’s Executive Board.

Before joining Gentry Locke, Monica clerked for the Honorable Lawrence L. Koontz, Jr., who served as Chief Judge of the Court of
Appeals of Virginia, and as a Justice and Senior Justice of the Supreme Court of Virginia.

Education
¢ College of William and Mary, J.D.; B.A.

Experience

¢ In a trade secrets dispute, secured reversal of largest jury verdict in Virginia history. Appian Corporation v. Pegasystems
Inc., _Va._, 924 S.E.2d 621 (2026)

¢ Obtained affirmance of defense verdict in tractor-trailer accident case. LeDoux v. Western Express, Inc., 126 F. 4th 978
(4th Cir. 2025)

e Obtained reversal of trial court’s ruling refusing to enforce a personal guaranty. CSE, Inc. v. Kibby Welding, LLC, 77 Va.
App. 795, 887 S.E.2d 789 (2023)

e Court affirmed trial court’s interpretation of post-nuptial agreement. Worsham v. Worsham, 74 Va. App. 151, 867 S.E.2d
63 (2022)

e Secured final judgment for bank in equitable subrogation case concerning entitiement to funds in deposit account. Arch
Insurance Company v. FVCbank, 301 Va. 503, 881 S.E.2d 785 (2022)

o Court affirmed summary judgment in suit alleging discriminatory taxation. Norfolk Southern Ry. Co. v. City of Roanoke,
916 F.3d 315 (4th Cir. 2019)

e Court affirmed the trial court’s decision to set aside a multi-million dollar verdict in a government contracting case. CG/
Federal, Inc. v. FCi Federal, Inc., 295 Va. 506, 814 S.E.2d 183 (2018)

e Court held that property owners had a vested right to the use of their property. Board of Supervisors of Richmond County
v. Rhoads, 294 Va. 43, 803 S.E.2d 329 (2017)

¢ In question of first impression involving social host duty to child guest, obtained affirmance of motion to strike. Lasley v.
Hylton, 288 Va. 419, 764 S.E.2d 88 (2014)
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e Court reversed dismissal of defamation case and clarified the defenses to qualified immunity. Cashion v. Smith, 286 Va.
327,749 S.E.2d 526 (2013)

o Obtained reversal of workers’ compensation case where the Full Commission lacked authority to decide the case with a
retired Commissioner. Layne v. Crist Electrical Contractor, Inc., 62 Va. App. 632, 751 S.E.2d 679 (2013)

¢ Obtained reversal of $25 million jury verdict in maritime case relating to asbestos exposure. Exxon Mobil Corp. v. Minton,
285 Va. 115, 737 S.E.2d 16 (2013)

¢ Obtained reversal of decision striking down water and sewer rates that town charged to out-of-town customers; won final
judgment in favor of town. Town of Leesburg v. Giordano, 280 Va. 597, 701 S.E.2d 783 (2010)

¢ In question of first impression, obtained dismissal of domestic relations appeal based upon terms of property settlement
agreement, which waived the right of appeal. Burke v. Burke, 52 Va. App. 183, 662 S.E.2d 622 (2008)

o Obtained reversal of award of writ of mandamus against municipal land development official in subdivision application
case. Umstattd v. Centex Homes, G.P.,, 274 Va. 541, 650 S.E.2d 527 (2007)

¢ Secured affirmance of compensatory and punitive damages awards for breach of fiduciary duty, tortious interference, and
conspiracy. Banks v. Mario Industries of Virginia, Inc., 274 Va. 438, 650 S.E.2d 687 (2007)

o Successfully represented an individual in a premises liability case involving a question of first impression. Taboada v.
Daly Seven, Inc., 271 Va. 313, 626 S.E.2d 428 (2006), adhered to on rehearing, 641 S.E.2d 68 (2007)

e Obtained a new trial on damages for injured plaintiff in a medical malpractice case. Monahan v. Obici Medical
Management Services, 271 Va. 621, 628 S.E.2d 330 (2006)

¢ Successfully defended decision of the Virginia Workers’ Compensation Commission awarding attendant care benefits for
employee who lost both arms in an industrial accident and assessing a large award of attorneys fees against opposing
party. Virginia Polytechnic Institute v. Posada, 47 Va. App. 150, 622 S.E.2d 762 (2005)

¢ Obtained reversal of summary judgment in federal court negligence case. Blair v. Defender Services, 386 F.3d 623 (4th
Cir. 2004)

¢ Successfully defended compensatory and punitive damages jury verdict in malicious prosecution case. Stamathis v.
Flying J, Inc., 389 F.3d 429 (4th Cir. 2004)

¢ Obtained reversal of summary judgment in state malicious prosecution case representing chairman of a school board.
Andrews v. Ring, 266 Va. 311, 585 S.E.2d 780 (2003)

o Successful defense of jury verdict in a construction case interpreting statutory warranty for new dwellings. Vaughn, Inc. v.
Beck, 262 Va. 673, 554 S.E.2d 88 (2001)

e Successfully defended federal court’s dismissal of First Amendment constitutional challenge in voting rights case.
Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th Cir. 1997), cert. denied, 522 U.S. 1077 (1998)

Administration & Litigation

o Represent medical providers, including physicians, veterinarians, dentists, chiropractors, nurses, and nurse practitioners
in disciplinary and licensure matters before the Virginia Department of Health Professions

Affiliations

¢ Boyd-Graves Conference: Chair (2024-2026); Secretary (2022-2024); Steering Committee Member (2016-present);
Member (2011-present)

¢ Member, Advisory Committee on Rules of Court (2024-present)

¢ Member, Virginia Poverty Law Center Advisory Council (2022-present)

¢ Member, Virginia Trial Lawyers Foundation Board (2022-present)

¢ Roanoke Symphony Orchestra Board of Directors (2023-present)

e Member, Judicial Council of Virginia (2013-2023)

¢ The Virginia Bar Association Appellate Practice Section Council (2009-2023), Chair (2019-2021), Past-Chair (2022-2023)

¢ Chair, Appellate Committee of the Virginia State Bar Litigation Section (2009-2019)

¢ Fourth Circuit Rules Advisory Committee; Chair (2017-2018), Virginia Representative (2013-2017)

e Member, Virginia Model Jury Instruction Committee (2012-2020)

¢ Board of Directors, The Harvest Foundation (2015-2023)

¢ Member, Special Committee to Study Appellate Mediation in Virginia

¢ Member, American National Bankshares, Inc., Virginia State Banking Board (2019-2023)

o Board of Trustees, Virginia Museum of Natural History (2009-2019)

e Member, Virginia Workers’ Compensation American Inn of Court (2015-2023)

¢ Member, Virginia State Bar Professionalism Course Faculty (2013-2016)

¢ Member, Blue Ridge Regional Library Board (2007-2011)

¢ American Heart Association Roanoke “Go Red for Women” Luncheon; Chair (2017-2018), Co-chair (2016-2017)

¢ Board of Governors, The Virginia Bar Association (2011-2014)

e Board of Directors, Virginia Law Foundation (2005-2011)

¢ Member, The Ted Dalton American Inn of Court (2003-2012); Secretary (2007-2012)

¢ Chair, Committee on Federal Judgeships, Western District, Virginia Bar Association (2004-2008, 2015-present)

¢ Member, Nominating Committee, The Virginia Bar Association (2004); Membership Committee (2003-2005)

¢ Board of Directors, Virginia Association of Defense Attorneys (2001-04)



e Co-Chair, Judicial Screening Committee, Virginia Women Attorneys Association (2001-03)

e Member, Board of Trustees, Adult Care Center (1999-04)

o Executive Committee, Young Lawyers Division, Virginia Bar Association (1998-02)

e President, William & Mary Law School Association (2000-01)

e Law Clerk to the Honorable Lawrence L. Koontz, Jr., Chief Judge, Court of Appeals of Virginia (1991-93)

Awards

¢ Recipient of the inaugural Circle of Excellence Award by Virginia Lawyers Weekly (2024)

¢ Recipient of the William & Mary Law School Edmund Randolph Award for Excellence in Oral Advocacy (2023)

¢ “Leading Individual” by Chambers and Partners USA (2021-2026), Band 1, Litigation: Appellate (Virginia)

¢ “Leading Individual” by Chambers and Partners USA (2017-2026), Band 1, Litigation: Commercial (Virginia)

¢ Named a “Go To Lawyer for Appellate” by Virginia Lawyers Weekly (2023)

¢ “Roanoke Lawyer of the Year for Appellate Law” (2020, 2025, & 2027) by Best Lawyers in America

¢ Recipient of the Gentry Locke J. Rudy Austin Pro Bono Service Award (2023)

¢ “Virginia Business Power 500” (2020 — 2024)

¢ “Virginia Business Women of Leadership” (2021)

e “Circle of Excellence” Honoree by Virginia Lawyers Weekly (2024)

¢ Peer rated “AV/Preeminent” by Martindale-Hubbell

¢ Fellow, Litigation Counsel of America (inducted 2026)

¢ Fellow, American Academy of Appellate Lawyers (inducted 2015)

¢ Fellow, American Bar Association (inducted 2013)

¢ Fellow, Roanoke Law Foundation (inducted 2013)

¢ Fellow, Virginia Law Foundation (inducted 2011)

e Benchmark Appellate Local Litigation Star (2013)

¢ 2013 Class of “Influential Women of Virginia” by Virginia Lawyers Media

o Named one of The Best Lawyers in America in the field of Appellate Law (2009-2027)

o Named to Virginia Super Lawyers for Appellate Law in Super Lawyers magazine (2010-2026), listed in Virginia Super
Lawyers Top 100 in Virginia (2013-2026), listed in Virginia Super Lawyers Top 50 Women in Virginia (2015-2026), listed
in Virginia Super Lawyers Top 10 in Virginia (2019-2026), named to Super Lawyers Business Edition US in the area of
Appellate Law (2012-2014), and previously was a Virginia Super Lawyers Rising Star (2007)

o Designated one of the “Legal Elite” by Virginia Business magazine for Appellate Law (2011-2025)

o Named a “Legal Eagle” for Appellate Practice by Virginia Living magazine (2012, 2015)

o Named a “Leaders in the Law” honoree by Virginia Lawyers Weekly (2006)

e Sandra P. Thompson Award (formerly the Fellows Award), Young Lawyers Division, Virginia Bar Association (2003)

o Best Appellate Advocate, First Place Team, and Best Brief, 1991 National Moot Court Competition

Published Work

e Appeals of Right are Coming to Virginia, The Virginia Bar Association Journal, Vol. XLVIII, Number 2 (Fall 2021).
o Interview with the Honorable Marla Graff Decker, The Virginia Bar Association Appellate Practice Section, On Appeal,
Vol. VI, Number 1 (Spring 2021).

o Drawing Jurisdictional Lines: New Virginia Rules 1:1B and 1:1C, The Virginia Bar Association Appellate Practice Section,
On Appeal, Vol. V, Number 1 (Spring 2020).

¢ Appellate Mediation in Virginia, The Virginia Bar Association Appellate Practice Section, On Appeal, Vol. V Number 1
(Spring 2020).

o Appellate Mediation Comes to Virginia, Virginia Lawyer, Volume 67, No. 3 (October 2018).

« New Rules for Appeal Bonds and Suspending Bonds, The Journal of the Virginia Trial Lawyers Association, Vol 26,
Number 4 (2017).

e Confessions of an Oral Argument Junkie, The Virginia Bar Association Appellate Practice Section, On Appeal, Vol IV,
Number 1 (Fall 2015).

o Drafting Good Assignments of Error, VTLAppeal Volume 1 (2012).

e Lessons from the Supreme Court of Virginia in 2010 on Preserving Error and Rule 5:25, The Virginia Bar Association
Appellate Practice Section, On Appeal, Vol. Il No. 1 (Summer 2011).

o Editorial Board, The Revised Appellate Handbook on Appellate Advocacy in the Supreme Court of Virginia and the Court
of Appeals of Virginia, 2011 Edition, Litigation Section of the Virginia State Bar.

e Co-author, Something Old, Something New: The Partial Final Judgment Rule, VSB Litigation News, Volume XV .
/\

Number IlI (Fall 2010).
e Co-author, Thoughts on Trying Construction Cases: An Appellate Perspective, Virginia State Bar Construction Law and
Public Contracts News, Issue No. 56 (Spring 2010).

o You May Need to Object Twice...What “A Few Good Men” Taught Us About Preserving Error of Appeal, Virginia State
Bar Litigation News (Winter 2005).

Case Studies
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THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES.

o Feb 28, 2025 — Defense Verdict Affirmed for Western Express in Rear-end Accident

e Oct 19, 2023 — Upheld Opinion in Gender Pay Bias Case

e Jul 1, 2018 — Federal contracting_client prevails in teaming agreement appeal

e Jun 29, 2018 — Judge Reduces Jury Verdict Due to Defect in Plaintiff’s Complaint

e Aug 31, 2017 — Property Owners Entitled to Relief from Zoning Administrator’s Mistake

e Dec 14, 2016 — Supreme Court of Virginia Affirms Circuit Court Decision in Construction Claim
e Aug 3, 2016 — Court of Appeals Affirms Finding_of Desertion, Awards Appellate Attorney’s Fees
e Aug 18, 2015 — Fraud and Breach of Contract Claims Dismissed, Affirmed on Appeal

¢ Nov 8, 2013 — Physician Successfully Defended Before Medical Board

e Jun 11, 2013 — Court of Appeals Affirms Decision, Awards Attorney Fees
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Michael J. Finney

Partner

r
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Michael Finney is Gentry Locke’s Litigation Section Leader. His practice focuses on complex litigation and appeals, including
business/shareholder disputes, whistleblower claims under the False Claims Act, defamation, local government zoning litigation, and
intellectual property matters. Prior to joining Gentry Locke, Michael practiced in Washington, DC, and clerked at the United States
District Court in Roanoke for the Honorable James C. Turk. Since 2012 he has been recognized by Virginia Super Lawyers and is
consistently named one of the “Legal Elite” by Virginia Business magazine.

o Office: 540.983.9373
o Fax: 540.983.9400

Education

e Harvard Law School, J.D.
o Stanford University, B.A.

Experience
Michael Finney is admitted to practice law in Virginia, the District of Columbia (inactive), and the State of California (inactive).

o Represent appellant in Pegasystems Inc. v. Appian Corporation, No. 1399-22-4 (Court of Appeals of Virginia),
overturned $2 billion trade secrets judgment

o Lead appellate counsel for whistleblowers in United States ex rel. Arven et al. v. Florida Birth-Related Neurological Injury
Compensation Association, et al., Case No. 20-13448 (11th Circuit), a False Claims Act case where the Eleventh Circuit
affirmed the district court’s ruling that the defendants/appellees were not “arms of the state” of Florida, leading to $51
million settlement

o Represented whistleblower in False Claims Act case involving research fraud, United States ex rel. Thomas v. Duke
University, Case No. 1:17-cv-276-CCE-JLW (Middle District of North Carolina), which resulted in $112.5 million
settlement

¢ Obtained partial summary judgment and jury verdict for natural gas companies in defense of $14 million breach of
contract claims, and then successfully argued appeal. Knox Energy, LLC et al. v. Gasco Dirilling, Inc., No. 17-1878 (4th
Circuit)

¢ Represented social media/blockchain company in a dispute over the ownership of cryptocurrency tokens

¢ Represented national retailer in multi-million dollar contract dispute with inventory service provider

o Defended magazine publisher in high-profile defamation case. Eramo v. Rolling Stone LLC, et al., No. 3:15¢cv23 (W.D.
Va.)

o Represented company President/CEO/Director in shareholder’s derivative action, where asserted claims exceeded $200
million

o Represented municipality in construction dispute over airport runway project

¢ Represented company on products liability claims arising from plant explosion

¢ Obtained dismissal of defamation and business tort claims action against newspaper publisher

o Represented shopping center owner seeking to declare that a restrictive covenant was invalid

¢ Represented former owner of accounting company in contract dispute over earn-out provision

¢ Represented international pharmaceutical company in intellectual property dispute with former employee-inventor and
his competing company

¢ Represented national galvanizing company in open account contract dispute, obtaining trial judgment for full amount
claimed

o Represented guarantor of a commercial shopping center loan in federal litigation

e Represented group of individuals who had purchased illegitimate annuities, in both primary and insurance coverage
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actions

Represented numerous business entities and departing individuals in non-compete, trade secret, conspiracy,
defamation, and other “business divorce” cases

Served as local counsel in both state and federal litigation
Lawyer with Latham & Watkins before joining Gentry Locke
Federal judicial clerk for the Honorable James C. Turk, Western District of Virginia (2008-2009)

Affiliations

Council Member, Virginia Bar Association, Appellate Practice Section

Member, Boyd Graves Conference (2021-present)

Board Member, Virginia State Bar Education of Lawyers Section (2023-present)

Member, Asian Pacific American Bar Association of Virginia (2022-present)

Board Member, Virginia State Bar Litigation Section (2018-2024)

Board Member, Boys & Girls Club of Southwest Virginia (2017-2020)

Secretary, Federal Bar Association, Roanoke Chapter (2012-14)

Chair, Corporate and Commercial Litigation, Virginia Association of Defense Attorneys (2012)
Vice-Chair, Corporate and Commercial Litigation, Virginia Association of Defense Attorneys (2011)
Member, Virginia State Bar

Member, Washington DC Bar (inactive)

Member, California State Bar (inactive)

Member, Virginia Bar Association

Member, Federal Bar Association

Member, Roanoke Bar Association

Member, American Bar Association

Awards

Named to “Best Lawyers in America” for Commercial Litigation and Qui Tam Law (2020-2027), and for Appellate Law and
Labor and Employment Litigation (2024-2027)

Named a Virginia Super Lawyers Rising Star in Business/Corporate Law (2012) and Business Litigation (2013-2018, and
2026)

Designated one of the Legal Elite by Virginia Business magazine in the area of Civil Litigation (2016-2020, 2023-2025)
and Young Lawyer (Under 40, 2015)

Published Work

Co-author, Rule 68 Offers of Judgment — a Useful Defense Tool; The VADA Journal of Civil Litigation, Vol. XXIV, No. 4
(Winter 2012-2013)

Co-Author, Internet Theft from Business Bank Accounts — Who Bears the Risk?; VADA Journal of Civil Litigation,
Vol. XXIlI, No. 4 (Winter 2011-2012)

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES.

e Jul 19, 2016 — Successful Defense of Multi-Million Dollar Defamation Suit Against Newspaper
¢ May 16, 2014 — Virginia Company Prevails in Hard-Fought Labor Arbitration Case
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Your Appeal Starts at Trial:
Overturning the Largest Verdict in Virginia History

Gentry Locke Seminar

Moniea T. Monday
Michael J. Finney
Noah P. Sullivan

1. Case Overview

Appian Corporation v. Pegasystems Inec. 18 a trade secret case filed in the Fairfax
County Cirewat Court in 2020, Appian Corporation ("Appian”) and Pegasystems
Inc. (“Pega™) are competitors in the business process management software
industry. Both are publicly-traded companies; Appian is based in Virginia while
Pega 15 a Massachusetts company,

Appian sued Pega and Youyong Zou, a eonsultant who had worked with Pega
from 2010-2012. Appian claimed that Pega and Zou stole its trade secrets and
Pega then incorporated those secrets into its software or used those secrets fo
compete with Appian. The suit sought damages under the Virginia Uniform
Trade Secrets Act ("VUTSA™) and the Virginia Computer Crimes Act (“VCCA"),
as well as for other torts that were later dismissed or nonsuited. A few months
before trial, Appian increased its initial ad damnum of 390 million to $3 billion
in compensatory damages; Appian also sought punmitive damages, attorneys fees,
and costa,

In 2022, there was a week-long jury trial on Pega's plea of the statute of
limitations. After the close of the evidence, the trial court held that there were
no questions of fact for the jury to decide and that Appian's claims were timely.

On the heels of this ruling, a seven-week jury trial ensued on Appian's claims. In
what is the largest jury verdict in Virginia history, the jury found for Appian on
both claims and returned a verdict of $2.03 billion on the VUTSA claim and 81
on the VOCA claim. As to Zou, the jury awarded Appian $5000 on the VUTSA
claim. z

Pega appealed the VUTSA judgment and a three-judge panel of the Court of
Appeals of Virginia reversed.? In a landmark ruling defining the contours of the

' The VUTSA is Attachment A to this outline.
* The Court of Appeals opinion (*CAV Op.”) is Attachment B.

l
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VUTSA, the Court held that a “series of errors” required reversal. CAV Op. at 2.
The unanimoug decision 1segued on July 30, 2024, and awarded a new tral on all

VUTSA issues—both liability and damages. Id. at 60-61.

The Court of Appeals held that the trial court improperly instructed the jury
that Appian’s only causation burden was to show Pega's total sales over an
eight-year period. Jd. at 28-40. That flawed instruchion, according to the Court,
“relieved Appian of its proper burden to prove causation between the alleged
misappropriation and any damages.” Id. at 60. And that error was compounded
when the trial court prevented Pega from presenting evidence that many of its
total =ales were in areas in which the parties did not compete. Id. at 41-45.

In addition to these prejudicial errors concerning causation and damages, the
Court also found that Pega should have been permitted to demonstrate its
software to the jury and to introduce the number of people with access to
Appian's platform. Id. at 45-60. These were critical facts to hability 1ssues—
namely Pega’s defenses that it did not copy Appian's software and that Appian
did not take reasonable measures to protect its alleged trade secrets. Although
the Court ruled against Pega on itz contention that there was insufficient
evidence of trade secret misappropriation, the Court ultimately held that there
were multiple evidentiary and substantive errors that deprived Pega of a fair

trial.

Both Appian and Pega appealed to the Supreme Court of Virginia ? The Court
granted review of all 1ssues — including the sufficiency 1ssues Pega lost at the
Court of Appeals, In a January 8, 2026 opinion, the Supreme Court affirmed the
Court of Appeals on all issues and remanded the case for a new trial. See
generally, SC Op,

Monica Monday and Mike Finney led the appellate team from Gentry Locke that
assisted in securing this result for Pega. Monday and Finney served as
embedded appellate counsel for Pega at trial, assisting the trial team from
Choate Hall and Offit Kurman with evidentiary issues, preservation-of-error,
jury instructions, eritical legal issues, and post-trial motions. In both appeals,
Gentry Locke's appellate team — including Monday, Finney, Dave Berry, and
Noah Sullivan — worked alongside an outstanding appellate team from Orrick.

2. The Keys to Success

A, Preservation of Error: As embedded appellate counsel during the trial,
Gentry Locke worked with the trial team to preserve error for appellate
review. This included ensuring that there were timely, fulsome, and specific

* The Supreme Court of Virginia opinion (“SC Op.”) iz Attachment C.

.
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objections made on the record and that we secured ruling on those objections.
Further, when Pega's evidence was excluded, the appellate team assisted the
trial team in making timely and complete proffers of what the excluded
evidence would have been. The appellate team alzso handled post-trial
motions and a jury misconduct 1ssue that surfaced after the verdict.

Comprehensive written materials regarding the preservation of error in
Virginia are provided as Attachment .

B. Issue Identification: During the trial, Gentry Locke's appellate team began
compiling a list of potential errors (even those that had oceurred pre-trial
before Gentry Locke's involvement) that could be appealed in the event of an
adverse judgment. The team refined and updated the List throughout and
after the trial. Some of these key iszues on the list were included, briefed, and
argued in a motion to set aside the verdict. Ultimately, the list of potential
1ssues was long and set the stage for the process of selecting those issues that
would be included in the appeal.

Practice pointers:

= Cataloging potential appellate issues should start pre-trial, based on
the court’s rulings during the pendency of the case. For example, key
motons in limine that are denied.

» Although the trial focus must be on the trial itself, this appellate effort
should continue during the trial to the extent practicable.

= Having an appellate lawyer—who dees not have the same trial
responsibilities—attend trial helps focus on these and other appellate
issues, and can be well worth it in the appropriate case.

C. Izsue Selection; After the motion to set aside the verdict was unsuccessful,
the appellate team undertock an evaluation of the list of potential appellate
issues to determine which ones were strong issues for an appeal. As to each
1ssue, this evaluation considered the standard of review, how well the issue
was preserved for appeal, the merits of the issue, whether the error was
harmful, the available remedy (1.e., 8 new trial), and thematic value. The
final selection of igsues for the appeal boiled down to a holistic consideration
of a variety of factors, and several viable issues were left on the cutting room
floor.
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Practice potnters;

« Cast a wide net when evaluating potential appellate 1ssues. Some
1ssues look better—individually or as a compliment to other issues—
upon eloser inspection. Similarly, top candidates can lose their initial
luster,

* How many issues should be raised? "It depends” is not a satisfying
answer, but any rules of thumhb (e.g., 3-5 isauez) must be balanced
against the particular appeal’s circumstances—including harmony
with other 1ssues, epace required to develop the igssue, and the strength
of the issue.

s  While evidentiary 1ssues have a more challenging standard of review
{abuse of diseretion) than legal 1ssues (de novo), they can lead to more
complete relief. For example, despite the issues with the
causation/damages jury instruction (see below), it is unclear whether
Pega would have received a new trial on Liability if it had not also
prevailed on at least one evidentiary issue (e.2.. the software issue
below).

3. Specific Discussion Points from the Opinions

A. The Jury Instruction: The jury instruction on causation and damages
became a key issue at trial and later on appeal. Appian sought an
instruction that shifted the burden of proving unjuzt enrichment damages
caused by misappropriation to Pega after Appian simply proved Poga's
total =sales. For its part, Pega tendered a jury instruction based on
traditional prineiples of Virginia law and assigned the burden of proving
causation and damages to Appian as the plaintiff.

The Court of Appeals found the plain meaning of VUTSA § 59.1-338(a)'s
language put the burden of providing unjust enrichment damages caused
by the misappropriation on the complainant, here Appian. CAV Op. at 32-
33. The Court’s interpretation was buttressed by the fact that the relevant
VUTSA language departed from that of the Uniform Trade Secret Act
("UTSA"). Id. at 33. In addition, the Court found that (1) Virginia common
law generally places the burden to prove causation and damage on the
plaintiff, (i1} even if burden-shifting was appropriate under VUTSA, the
trial court had misapplied this framework, and (i) *from a policy
perspective, chaos would ensue in commercial litigation settings if we
adopted the premise that the burden for a plaintiff seeking unjust
enrichment for any misappropriation of a trade secret in Virginia is
simply showing all sales made by the defendant.” See id. at 34-40 & n. 20,

4
IIEI0O0011 135206883



The Supreme Court affirmed the Court of Appeals’ jury instruction ruling,
and focused on the top-line holdings that Pega bore no burden on
causation and damages. Key to the Supreme Court’s decision were: (1) the
“fundamental precept of Virginia law that a plaintiff bears the burden of
proving both that he has been harmed by the defendant’s wrongful act
and that the defendant’s wrongful act proximately caused the damages
the plaintiff seeks to recover;” (2) the plain meaning of VUTSA § 59.1-
338(a); and (3) VUTSA's key departures from the UTSA's language. See
SC Opp. at 25-34.

B. Exclusion of Pega's Software; One of Pega's liability defenses was that it

did not incorporate Appian's purported trade secrets into its software.
However, the trial court excluded Pega from introducing or demonstrating
its software at trial. This evidentiary issue turned on questions of
authentication, the scope of expert testimony, and the nature of the
software as evidence.

The Court of Appeals held that the trial court had abused its discretion,
by not allowing Pega to authenticate its software through its chief
designer, on a different laptop than used to transmit a copy of the
saftware to Appian in digscovery. The Court rejected Appian’s argument
that Pega had identified the discovery laptop on itz exhibit list, and found
that “the court conflated the evidence at issue—software—with the
method by which the evidence was to be transmitted in discovery {i.e., an
electronie transfer link, an external hard drive, or a different laptop). See
CAV Op. at 45-53.

While acknowledging that trial courts “must be given wide latitude in
dealing with such issues,” the Supreme Court nevertheless affirmed the
Court of Appeals’ software decision and associated reasoning, SC Op. at
37-41.
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Code of Virginia

Uniform Trade Secrets Act

§ 59.1-336. Short title and definitions
As used in this chapter, which may be cited as the Uniform Trade Secrets Act, unless the context

requires otherwise:

"Improper means” includes theft, bribery, misrepresentation, use of a computer or computer
network without authority, breach of a duty or inducement of a breach of a duty to maintain
secrecy, or espionage through electronic or other means.

"Misappropriation” means:

1. Acquisition of a trade secret of another by a person who knows or has reason to know that the
trade secret was acquired by improper means; or

2. Disclosure or use of a trade secret of another without express or implied consent by a person
who

a, Used improper means to acquire knowledge of the trade secret; or

b. At the time of disclosure or use, knew or had reason to know that his knowledge of the trade
secret was
(1) Derived from or through a person who had utilized improper means to acquire it;

(27 Acguired under circumstances giving rise to a duty to maintain its secrecy or limit its use;

(3) Derived from or through a person who owed a duty to the person seeking relief to maintain its
secrecy o limit its use; or

{4} Acquired by accident or mistake.

"Person” means a natural person, corporation, business trust, estate, trust, partnership,
association, joint venture, government, governmental subdivision or agency, or any other legal
ar commaercial entity.

"Trade secret” means information, including but not limited to, a formula, pattern, compilation,
program, device, method, technique, or process, that:

1. Derives independent economic value, actual or potential, from not being genemlly known to,
and not being readily ascertainable by proper means by, other persons who can obtain economic
value from its disclosure or use, and

2. Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
1986, c. 210; 2009, cc, 321, 376

§ 59.1-337. Injunctive relief

A, Actual or threatened misappropriation may be enjoined. Upon application to the court, an
injunction shall be terminated when the trade secret has ceased to exist, but the injunction may
he continued for an additional reasonable period of time in order to eliminate commercial
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advantage that otherwize would be derived from the misappropriation.

B. In exceptional circumstances, an injunction may condition future use upon payment of &
reasonable rovalty for no longer than the period of time for which use could have been
prohibited. Exceptional circumstances include, but are not limited to, a material and prejudicial
change of position prior to acquiring knowledge or reason te know of misappropriation that
renders a prohihitive injunction ineguitable.

C. In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by
court order.

1986, c. 210.

§ 59.1-338, Damages

A. Except where the user of a misappropriated trade secret has made a material and prejudicial
change in his position prior to having either knowledge or reason to know of the
misappropriation and the court determines that a8 monetary recovery would be inequitable, a
complainant is entitled to recover damages for misappropriation. Damages can include both the
actual loss caused by misappropriation and the unjust enrichment caused by misappropriation
that is not taken into account in computing actual loss. If a complainant is unable to prove a
greater amount of damages by other methods of measurement, the damages caused by
misappropriation can be measured exclusively by imposition of liability for a reasonable rovalty
for a misappropriztor's unauthorized disclosure or use of a trade secret.

B. If willful and malicious misappropriation exists, the court may award punitive damages in an
amount not exceeding twice any award made under subsection A of this section, or 350,000

whichever amount 15 less.

1986, c. 210; 1990, c. 344.

§ 59.1-338.1. Attorneys' fees
If the court determines that (i) a claim of misappropriation s made in bad faith, or (ii) willful and

malicious misappropriation exists, the court may award reasonable attorneys’ fees to the
prevailing party.

1940, c. 344.

§ 59.1-339. Preservation of secrecy
In an action under this chapter, a court shall preserve the secrecy of an alleged trade secret by
reasonable means, which may include:

1. Granting protective orders in connection with discovery proceedings;
2. Holding in-camera hearings;
3, Sealing the records of the action; and

4, Ordering any person invoelved in the litigation not to disclose an alleged trade secret without
prior court approval.

1986, c. 210.
§ 59.1-340. Statute of limitations

ha
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An action for misappropriation shall be brought within three vears after the misappropriation is
dizcovered or by the exercise of reasonable diligence should have been discovered. For the
purposes of this section, a continuing misappropriation constitutes a single claim.

1986, c. 210.

§ 59.1-341. Effect on other law

A. Except as provided in subsection B of this section, this chapter displaces conflicting tort,
restitutionary, and other law of this Commonwealth providing civil remedies for
misappropriation of a trade secret.

B. This chapter does not affect:

1. Contractual remedies whether or not based upon misappropriation of a trade secret; or
2. Other civil remedies that are not based upon misappropriation of a trade secret; or

3. Criminal remedies, whether or not based upon misappropriation of a trade secret.

1986, ¢. 210,

§ 59.1-342. Repealed
Repealed by Acts 2015, ¢. 709, ¢l. 2.

§ 59.1-343. Time of taking effect

This chapter shall become effective on July 1, 1986, and shall not apply to misappropriation
occurring prior to the effective date. With respect to a continuing misappropriation that began
prior to the effective date, the chapter also shall not apply to misappropriation that occurs after
the effective date.

1986, c. 210.
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COURT OF APPEALS OF VIRGINIA

Present: Judges Beales, Friedman and Callins
Arpued at Leesburg, Yinginia

PEGASYSTEMS INC,
OPINION BY

V. Record No. 1399-22-4 JUDGE FRANK K. FRIEDMAN
JULY 30, 2024

APPIAN CORPORATION

FROM THE CIRCUIT COURT OF FAIRFAX COUNTY
Richard E, Gardiner, Judge

E. Joshua Rosenkranz (Christopher J. Cariello: Eric A. Shumsky:
Jeremy Peterman; James A. Flynn; Jonas Wang; Monica T. Monday:;
Michael J. Finney; Orrick. Hemrington & Sutcliffe LLP; Gentry
Locke, on briefs), for appellant.

Adeel A, Mangi (Jeffrey 8. Ginsberg: Muhammad U, Faridi;

Clinton W, Momizon; Rebert W, Loftin; Jenathen Y. Ellis; Ellen D.
Marcus; Sheila M. Costin; Patterson Belknap 'Webb & Tyler LLP;
MoGuireWoods LLP; Holmes Costin & Marcus PLLC, on brief), for

appellee.

Amicus Curiae: Morthern Virginia Chamber of Commerce
(Wemon E. Inge, Jr.; Michael H. Brady; Whiteford, Tavlor &
Preston L.L.P., on brief), for appellee.

Amicus Curiag: Professor Harvey 8. Perlman (Juli M. Porto;
Blankingship & Keith, P.C.. on brief), for appelice.

Amicus Curiae: The American Intellectual Property Law
Association (Richard T. Mamhews: Williams Mulien, P.C., on
brief), for neither party.
Amici Curige: Professors Mark Gergen and Pamela Samuelson
{William M. Jay; Rohinivurie Tashima: Goodwin Procter LLP. on
brief), for neither party,
This case raises questions about trade secrets, corporate espionage, and the proper

measure of unjust enrichment damages for such offenses under the Virginia Uniform Trade
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Secrets Act (VUTSA). The trial below resulted in the largest damages verdict in the history of
the Commonwealth of Virginie—an award of over two billion dollars. A jury found
Pegasystems, Inc. (Pega) used improper means to misappropriate trade secrets from Appian
Corporation {Appian). On appeal, Pega asks this Court to reverse the jury verdict and enter
Judgment for Pega because it contends, as a matter of law, there was insufficient evidence that
Pega misappropriated any trade secrets. In the alternative, Pega seeks a new trial, arguing the
trial court erred in excluding certain evidence and in granting flawed jury instructions
{particularly with respect to proximate cause). We reject Pega's claim that it is entitled w
judgment as a matter of law; however, we find that the trial court committed a series of errors
that require us to reverse the judgment as to Appian’s rade secret claims.
BACKGROUND'

I. Ihe Business Process Management Indusiry

This controversy involves companies engaged in the business process management
{BPM) industry, Appian and Pega are competitors and “industry leaders” in the BPM field.
Both companies offer platforms that enable third party business customers to build complex
software applications using “low-code application development platforms.” These customers
purchase the BPM platform 1o generate programs or applications (apps) that automate processes,
such as fulfilling orders or opening new customer accounts. A BPM customer might use its own
emplovees to design a project or it might hire outside “developers™ to do so.

At trial, Pega portrayed itsell as having expertise in platforms catering to big. complex,

and sophisticated problems with many permutations for “very large . . . companies.” Pega's

' On appeal from a judgment of a jury verdict, “[w]e consider the evidence and all
reasonable inferences fairly deducible from it in the light most favorable 1o the prevailing party
below.” WCR Fed, LLC v, JBEA, Ime, 294 Va. 446, 457 (2017) (quoting Govermment Emps.
Ins. Co. v. United Servs, Auto. Ass'n, 281 Va, 647, 655 (2011)).
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platform put a premium on “scalability™—the ability to quickly and reliably create, customize,
and modify apps used by large numbers of users. Thus, Pega suggesied its BPM product was
particularly useful for complex undertakings. Appian painted Pega’s product as overly complex,
difficult to grasp, hvper-technical. and clunky. By contrast, Appian’s BPM product focused on
casc-of-use, speed, and simplicity.

The gist of this digpute is that Appian contends that Pega misappropriated its trade secrets
to copy and steal Appian’s user-friendly features to enhance Pega’s appeal with a broader bage of
potential customers. Appian further asserts that in the course of stealing its secrets, Pega illicitly
obtained trade secrets regarding weaknesses in Appian’s BPM platform and Pega used this
ill-gotten knowledge for its own advantage.

Il. Pega Studies Appian's Product

Pega acknowledges that “[l]ike most companies in a competitive market, . . . Pega stays
abreast of its competitors.” Appellant’s Br. at 8. The trade secret claims in this case primarily
arose from activities that Pega’s then-head of competitive intelligence, John Petronio, managed
from 20012 to 2014, Pega’s goal was to examine how Appian’s BPM platform performed from
the perspective of a developer creating apps. In so doing. Pega hoped to improve its own
platform and to learn of Appian’s weaknesses to better market its own platform. Pepa did not
have access to Appian’s platform because, as Appian witnesses confirmed, Appian “never made
[its] sofiware publicly available without license terms.” Appian’s sofiware, including its
“internal workings,” remained & mystery to Pega. Intermally, Pega acknowledged that Appian

was “guarded” with respect to its “technalogy.”
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A, Pepa Hires a Consultant, Zou, (o Gain Access 1o Appian’s Platform

Through a staffing agency, Petronio sought a source to demonstrate how developers used
Appian’s platform. In seeking out & consultant, Petronio informed the recruitment company that,
“la]cess o the Appian BPM tool is a must™ and “make sure they aren’t ‘loval’ to Appian because
[Pega] doesn’t want it getting back to Appian that Pega is doing this work.” This search
culminated in Pega hiring Youyong Zou to provide consulting services for Pega about Appian’s
BPM platform. Zou's consulting work for Pega was a side-job; he worked for Serco, a company
that implemented government contracts. Zou had access (o Appian’s platform through his
employment with Serco, which licensed Appian’s platform.

As part of his consulting services, Zou provided presentations to Pega in which he
demonstrated Appian®s platform. illustrating strengths and weaknesses. Petronio described Zou
as Pega’s "spy.” Appian characterized Zou as Pega’s “Trojan horse.” Pega took measures to
hide Zou's identity by giving him an alias and blurring his username on sereenshots, Over a
twa-and-a-half-year period. Zou spent approximately 200 hours consulting for Pepa and received
$23.608 in compensation,

Pega’s executives observed some of Zou's demonstrations, which were recorded for
training purposes. Pega recorded nearly 100 videos of Zou using Appian’s platform, in which
Zou would explain strengths and weaknesses of various features on Appian’s BPM system. See,
e.g, Pl Ex, B33-910 (training videos). Zou also demonstrated building apps with Appian’s
software. At trial, Appian established Pega’s widespread use of Zou's witorals. Several of the
videos “cascaded” through Pega’s product management team. Zou even came Lo Pega’s
Massachusetts headquarters for an all-day meeting with Pega's senior leadership, Pega’s
engineers participated in meetings with Zou, including Kerim Akgonul, Pega's Head of Product

Management—the group responsibie for making improvements o Pega's platform. Petronio
o L4
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encouraged Akzonul to meet with Zou to “see something in [t]here that [Akgonul] might like for
our product.™ PL Ex. 853 at 01:00-01:135. Appian’s expert opined that following Zou's
demonstrations, Pega made changes to its platform that had “striking similarities™ to Appian's
product. Moreover, Pega used the information gathered by Zou to improve its own platform and

also to identify and attack Appian’s weaknesses.

After Zou stopped consulting for Pega, Pega continued its attempis 10 access Appian’s
trade secrets via improper means. For example, in 2017, three years after Zou stopped
consulting for Pega, Pega employees accessed Appian’s platform using aliases to discreetly view
Appian’s free trials.

I Appian Learns of Pepa's “Research” and Files this Action

In 2015, Petronio and Pega parted ways. Appian hired Petronio the following year as a
consultant, He later became Appian’s Senior Director of Market Intelligence and Strategy.
Eventually, in 2020, Petronio informed Appian about Zou and his consulting work on behali of
Pepga. Appian responded by suing Pega and Zou.

Appian brought claims against Pega under the Virginia Uniform Trade Secrets Act, Code
& 59,1-336 et seq., based on Pega’s alleged misappropriation of rade secrets through its dealings
with Zou, and under the Virginia Computer Crimes Act, Code § 18.2-152.1, et seq.. relating 10
Pega’s efforts to obtain improper access to Appian materials.

IV, What Secrets Did Pepa Allegedlv Receive?

The trade secrets that Appian contends were misapproprinted by Pega basically fell into
three categories: (1) functions of Appian’s platform that Appian accused Pega of copying: (2)

knowledge relating to weaknesses of Appian’s platform which Pega vsed to its own advantage;
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and (3) access i Appian’s confidential documentation such as it user manual which assisted

Pega in copying Appian’s strengths and exploiting its weaknesses.

Appian identified five functions related to “the architecture and design underlying
speeific features of Appian’s platform™ that Pega copied to improve its platform based on Zou’s
demonstrations. Appellee’s Br. at 8. Dr. Marshall, Appian’s expent witness, provided extensive
testimony over the course of multiple days. He westified that it appeared Pega made
improvements to its platform based on trade secrets it obtained from Appian. Marshall testified
that Pega misappropriated the following features of Appian’s platform, which constituted trade
secrets: (1) Smart Services, (2) Custom Data Types, (3) Euse"a.f-Editing Functionality, (4}
Out-of-the-Box Ability 1o Deploy Applications o Mobile, and (5) Out-of~the-Box Integrated
Social View of Worklist and Tasks, These features can be briefly summarized as follows:

l. smart services: this tool enables a developer to implement a
function by dragging and dropping an icon into an app:

2. custom data types: these features allow a developer to group
related pieces of data together:

J. anedit button: this tool lets a developer toggle between testing
an application and editing it;

4, put-of-the-box mobile: this feature permits apps to run on bath
a deskrop and mobile device without additional configuration:

3. out-of-the box social: this provides a pre-programmed user
interface that displays work lists and tasks in a social feed
permitting casy communication among teams.

Pega countered that none of these features were unique to Appian, that it was

commonplace for businesses to study competitors’ products. and that its own software did not

utilize any of Appian’s innovations.
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B. Pega Gaing Access to Appian Documentation and Insights into Weaknesses in
Agpian’s Plath

Zou's presentations sugeested that Appian struggled with “*scalability™ —the ability 1o
handle large, complex projects. Pega’s head of sales concluded that Appian’s “weaknesses are
glaring and big.” Pega’s product manager for social features was “not impressed” with Appian's
social features, while noting its marketing was “impress[ive].” Pega also identified significant
weaknesses in Appian's mobile capabilities. Upon learning about the “internal workings” of
Appian’s platform from Zou, Petronio announced, “we should never lose to Appian.” Prior to
Fou's work for Pega, Pega’s marketing materials had addressed various Appian weaknesses,
However, Pega updated and bolstered these materials to reflect its competitor’s shortcomings
based on information £ou provided.

Appian asserted Pega's knowledge of these platform foibles constituted additional trade
secrets related to the “sensitive structural limitations of Appian’s platform previcusly unknown
to Pegal.]” Appellee’s Br. at 14, Most of the purpored secrets were Appian product
deficiencies that Appian did not want potential customers to consider when making purchasing
decisions.” Appian ultimately categorized these “weakness™ rade secreis as problems involving:
Concurrent Development and Locking of Process Model
Specific Reporting Tools and Chart Types Available
Web Services Retumed Only the Process [D
Specifics on Unified Management Tools Available

Star SchemaReporting on External Data
Configuration and Customization of Checkpointing

LA b b —

* At the same time, similar information was available through reviews, intemet videos,
and basic customer observation and comparison. Relatedly, when asked whether Appian’s
business partner, Serco, was required to have prospective customers sign non-disclosure
agreemenis after receiving demonstrations, Appian’s witness Dr. Cole stated. "1 don’t belicve
they do, but they do have restrictions,” including “careful]] supervis[ion].”

e,
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7. Topology Specifics, Including Information from
Experimentation

This is verbarim how Appian described the weaknesses to the jury in closing argument.

Finally, Appian asserted that, through Zou, Pega obtained Appian’s documentation which
ingluded private information that enabled Pega to further exploit its knowledge of Appian’s
platform. For example, Zou gave Pega confidential portions of Appian materials, including a
document entitled “High Availability and Dizaster Recovery Configurations,” This document
conteined descriptions of Appian’s software. Zou also provided Pega documentation related 1o
Appian’s mobile and social capabilities, Zou further accessed Appian’s user manual through
Appian Forum and provided this information to Pega, With respect to Appian’s “weaknesses,”
Pega used the information it gained from Appians documents to create marketing materials that
attacked Appian.

V. How Secret was the Information Pega Obtained?

Appian conténded that the information Pega received was “confidential” and closely
guarded. Appian’s evidence demonstrated that many leatures of its BPM platform were
protected from widespread public consumption. For example, Apptan stored its software and
related documentation on Appian Forum, a password protected website accessible by authorized
users including Appian employees and business partners. To access Appian Forum, a
prospective user had to comply with Appian’s terms of use, which incorporated individual
license agréements that contained some confidentiality provisions. As one witness explained,
Appian “never made [its] software publicly available without license terms.™

Appian asserted that any third-party companies or partners accessing its software and

documentation *had licensing agreements in place™ and “any individuals that were
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mocessing . . . Appian Forum®™ had to agree to the "terms of use.” Appian’s “terms of use” on its

Forum stated, in part, as follows:
Use of Software
You may access and download certain software ., .. Any
Software You download or access through the Site is the
copyrighted work of Appian . ., . Use of the Software is subject to
the terms of the . . . software license agreement between You and
Appian which governs Your use of the Software and which
trigeered Your receipt of a username and password to access the
Site. To the extent you do not have a . . . license agréement with
Appian for the Software, you are prohibited from downloading,
accessing or using the Software without Appian’s express prior
written consent.

At the same time, Appian was involved in sales—and it encouraged its sales
representatives to share information about its platform. It urged these representatives or
“resellers”™—who worked on commission—to demonstrate the platform to potential buyers
without significant restrictions.” Appian did not limit “the number of people who could be
shown the documentation™ or view demonstrations provided by its resellers.

Appian also granted |atitude in its agreements with its business partners, authorizing them
to “market. promote and demonstrate the Appian software to prospective customers.” Business
Partner Agreement af §§ 1.1, 2.2, 1 see afso Valoe-Added Service Provider Agreemenl. Serco
was just one of many of Appian’s business partners. The Business Partner Agreement provides

the business parmer “with a nonexclusive, nontransferable license to use, copy and display

Appian’s published marketing materials associated with the Appian Software, and to incorporate

1 Appian delegated discretion to these resellers o demonstrate features of its platform and
1o display decumentation (o prospective customers. |t permitted resellers to decide what was
reasonable to disclose, while actively encouraging resellers to promote the benefits of the
product. Appian diminishes the breadth of this discretion by retaining the right to enforce
disclosure restrictions. Appian confirmed it had no way of tracking usage of its software by its
business partners: “We had no automated mechanism for introspecting and anditing installations
..+ by companies like Serco.” Appian further acknowledged it gave discretion to its partners o
decide who could have access to Appian’s software,

-0.
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the Marketing Materials into Business Partner’s promotional and marketing literature ., . " In
addition to granting business partners the ability to demonstrate Appian’s software for
prospective customers, with certain limitations, the agreement provides that a business pariner
can “[e]nhance, modify and/or combine the Appian software with other software or code to
develop prototvpes to be demonstrated o prospective customers.” The business paniner
ngreement contained a confidentiality provision, but it did not mention any trade secrets. See
Business Partner Agreement at § 6.1 (listing software as confidential).

Potential customers, who received demos from Appian partners like Serco, could share
descriplions, sereenshots, and videos of the demos. Further, potential customers, who received
demos from Appian's business partners, were not required to sign non-disclosure agreements.
Similarly, Appian offered free trials to prospective buyers. These prospective buyers were not
required to sign restrictive non-diselosure agreements either (but were subject to “click-through™
terms of service). Nonetheless, Appian asseried that it could impose careful supervision over
prospective customers and business partners.

V1. Serco's Restrictions on Loy

Motably, £ou was not an Appian employee; he was employed by Serco, o government
contractor. #ou had access to Appian’s platform and user manuals through his work at Serco,
which was a business pariner of Appian’s. Zou did not have access (o Appian’s source code. [n
2012, Lou, as a condition of employment with Serco, signed an “Emplovee Proprietary and

Confidential Information Agreement.™ As part of his contract with Serco, Zou was precluded

=0 =
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from sharing confidential information that he learned through his work., Appian claimed “all
[its] developers™ were governed by “|s]imilar agreemenis™ as Zou's.” Appellee's Br. at 6.

VIl Disputed Rulings at Trial

A_ The Trial Court Grants Appian’s Motion fr Limine Excludine Evidence of the
i h r F w‘ - ap I a M

Appian filed a motion fn fimtine to exclude evidence of the number of people with access
to its software. Appian argued. and the tral court ruled, that the number of people with access
Appian’s trade secrets was “not refevant at all”™ to the question of whether the software was
sufficiently protected to be a trade secret. The court gave the jury a specific instruction that
provided, “[t]he numbers of users of the Appian Platform and Appian Forum licenses are not
relevant 1o any issue in this case, and any evidence as to those numbers should be disregarded.™
In explaining its decision, the trial court stated, “Pegasystems cannod offer mere numbers as a
way of showing that the trade secret—that these are not Appian’s trade secrets . . . . Pegasystems

can certainly put on evidence concerning the security that Appian attached to its licensees and

* The question of whether Zou's agreement to protect Serco’s confidential information
extends Lo Appian is a point debated by the parties, Zou's confidentiality agreement with Serco
included the following provisions related o confidentiality:

« “Confidential Information’ means any and all information disclosed
or made available to the Employee or known by the Employecas a
direct or indirect consequence of or through his or her employment
by Serco and not generally known in the industry in which Serco is
or may become engaged during the course of Emplovee’s
employment, and which is non-public information of commercial
value to Serco, and/or any information related to Serco’s business,
employees, customers, products, processes . . . and trade secrets.”

s “Emplovee agrees not to use or disclose to anyone or any entity.
other than as necessary and appropriate in further of Serco’s business
activities, any Confidential Information, either during or after
employment by Serco.”

* “Employee agrees that all Confidential Information used or
penerated by him or her in connection with emplovment for Serco is
the sole property of Serco.”
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require of its licensees . . . but it cannot just offer sheer numbers as & way 1o show that Appian

was not maintaining the seerecy of its alleged trade secrets,”

After the trial court granted Appian’s motion in limime prohibiting evidence of the
number of people with access to its platform. Pega proffered the following evidence. which it
argued was relevant to whether Appian took reasonable measures (o protect its trade secrets and
whether the trade secrets were generally known:

e From 2012 through 2006, over | 2,500 individuals were granted
access W Appian Forum.

o  Appian did not track the number of “value added service
providers™ it had.*

e Owver 44,000 people had access 1o Appian Forum between 2012
and 2021,

s Appian entertained | 2,000 free-trial recipients between 2017 and

2021.
B. The Trial Court Prevented From Demonstrating its Software to the Jury 1o

Show that it Had Mot Stolen Disputed Features of Appian's Platform

Before trial, Pega timely disclosed, in an exhibit list, that it intended to introduce versions
of its software as evidence, including versions 6.3 and 7.1. Per the exhibit list, Pega stated that it
would present its software evidence on a “Pega Laptop” that it described as a “physical object.”
Dwring discovery, Pega provided Appian with a laptop containing its software for Appian to
review. Motably, despite numerous objections to the exhibit list generally, Appian did not object

to Pega’s exhibit [ist entries providing that it intended to present its software evidence to the jury.

* The Value Added Service Provider Agreement enabled companies (or service
providers) to “provide value-added intellectual property on top of the Appian platform.™ The
agreement allowed service providers to “market, promote and demonstrate” Appian’s softwane (o
“prospective End Users[.]" See Value Added Service Agreement at § 2.2.1. The agreement also
allowed service providers to “enhance, modify and/or combine the Appian software with other
software . . . to develop prototypes o be demonstrated to prospective End Users .. .7 Service
providers “retain[ed] exclhusive ownership and control of the resulting enhancement . . . .

=2
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In fact, during the trial, Appian itself presented evidence of Pega’s BPM platform software on a
different computer than that used in discovery.

Al trial, Pega sought to present its software to illustrate that many of the features Appian
claimed Pega had “stolen™ pre-gxisted Pega’s contact with Zow or were developed wholly
independently of his demonstrations. However, when Pega sought to introduce this sofiware
evidence af trial, on & computer that was not the same laptop on which it had transmitted a copy
of the software during discovery, Appian ohjected because the evidence was on a different
computer than used in discovery, Pega explained that the original laptop, which transporied the
software for discovery purposes, was simply a medium for translerring its evidence to Appian.
The original, transport laptop was now inoperable and could not run the software at trial; thus,
Pega argued it should be allowed o present its software evidence via another medium soch as a
different laptop so long as it could authenticate the software. Appian had already introduced the
software on a different laptop during its case in chief. Yet Appian argued that Pega's evidence
was inadmissible unless Pega used the exact same laptop on which it transmitted a copy of the
software to Appian during discovery, The trial court agreed.

The trial court suggested that using a different computer might raise doubts about the
software’s authenticity, calling for “a trial within & trial to authenticate,” Pega was prepared 1o
authenticate the software through Stephen Bisby—the person who led development of the
software at Pega. Bixby would have testified that the software introduced at rial was “the exact
same thing™ Pega produced to Appian during discovery. The trial court, however, refused to
permit Pega to antempt 10 authenticate the software:

The fact that this upcoming witness may be able to authenticate
what's on there, we're not doing that. We're not having a trial

within a trial to authenticate that. That's something that should
have been dealt with pre-trial during discovery.
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I'm not going o—this is essentially what vou're asking me to do is
to conduct a discovery proceeding here to determine whether the
infermation on the software is the same as other software, and 'm
simply not going to do that. That should have been done during
discovery pre-trial,

The court permitied Pega witnesses to testify that various features were not copied from
Appian. However, the jury was not allowed o view Pega’s software evidence.
C. The Damages Instruction Relating to Proximate Cause
One of the central disputes at the instructions phase of the trial concerned the appropriate
proximate cause instruction in the unjust enrichment context under YUTSA. Over Pega’s
objection, the trial court granted Instruction | 4:
If you find that plaintiff Appian has proved by greater weight of
the evidence its claim for misappropriation of trade secrets against
defendant Pepasysiems, you must find vour verdict for Appian and
decide the issue of damages as to Pegasystems. You may award
the amount of unjust enrichment caused by misappropriation.
For unjust enrichment, Appian is entitled to recover Pegasysiems’
net profits, Appian has the burden of establishing by greater
weight of the evidence Pepasystems’ sales; Pegasystems has the
burden of establishing by greater weight of the evidence any
portion of the sales not attributable 1o the trade secret or trade
secrets and any expenses to be deducted in determining net profits.

'hus, the court instructed the jury that Appian could prove its damages simply by
establishing *Pegasystems’ sales™ during the relevant time frame. Upon Appian proving Pega’s
total sales, the burden would shift to Pega 1o prove damages (sales) were unrelated 1o s
wrongdoing. Accordingly, Appian produced evidence that Pega’s sales for the relevant time
period were in the billions of dollars. Consistent with Instruction 14, Appian stated in closing

argument that “the burden is on [Pega). [f they want to show you some of those sales were

innocent, right. because it"s about some other feature than ours, they have to show that[,]” and
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further, “remember the shifting burdens, it’s their burden to show you any sales they made were

innocent,”

D. The Trial Court Excluded Critical Damages Evidence Based on an nigrmogatory

Angwer

Instruction |4 allowed Appian to rely on Pega's total sales to establish its damages and
shifted the burden to Pega to prove which sales were not tainted. Pega was then prohibited from
introducing significant evidence regarding its “tolal sales™ based on a discovery response.
Appian propounded the following interrogatory to Pega in discovery secking information
relating to revenues tied (o versions of Pega’s BPM soffware:

Interroeatory Mo, 18: [dentify all revenuwes received by
Pegasystems for each fiscal year from 2012 through 2021 relating
1o Pega 6.3, Pega 7.0 and any subsequent version broken out by

year and version of the software; and identify the costs and
expenses Pegasystems incurred in order to realize those revenues.

Pega responded:

Answer: Pegasystems does not record or report revenue, or any
associated costs and expenses incurred by Pegasystems, hased on
the “vergion™ of the product sold (e.g., Pega 6.3, Pega 7.0}, There
is no mechanism or process by which Pegasystems is able to
determine these revenue, cost and expense amounts. As a result,
Pegasystems” financial results (including total revenue and all
associated costs and expenses) for ench applicable liscal year as
reported to the SEC in Pegasystems’ annual Form 10-K filings and
quarterly Form 10-0) filings are attached as Schedule 3.

{Ohjections omitied: emphases added). The trial court viewed this response as a declaration that

Pega “can’t breakdown [its] revenue based on lines of business.” Thus, it ruled that Pega could
not present evidence that much of its revenue came from products with which Appian did not

EVEen compete.

Pega asserted that the fact that it did not track revenue by version of its BPM software did

not mean that Pega did not track revenue by other products or lines of business. In facl, Pega
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submitted an expert report in discovery breaking down its revenues from other business sources.
However, the trial court ruled that Pega had “essentially given up™ any such defense 1o damages
with its response to Interrogatory 18.

As a result, the trial court excluded this “other lines of business"” damages evidence and
Pega made a proffer of what its evidence would have been, According to the proffer, Pega's
Chief Executive Officer Allen Trefler would have testified that Pega sold products that did not
compete with Appien: specifically "more than 50 percent of Pega’s revenue is derived from
customers for these other products™ that do not compete with Appian. Trefler also would have
testified that Pega offers features unrelated to Appian’s trade secrets. Pega’s Chief Technology
Ofificer Don Schuerman would have testified that Pega had customers who “bought things that
Appian didnt sell.” Schuerman was barred from testifying about 25 produects unigue o Pega
that increased its sales and that were distinct from its BPM platform. Further, Simon Platt, who
created an expert damages repont for Pega, would have testified that Appian’s damages should be
significantly reduced 1o account for sales driven by Pega’s umique products thar “were not
available from Appian.” Platt would have provided that the associated revenue from these sales
was atributable to Pega’s own innovation rather than as a result of misappropriating Appian’s
trade secrets. Finally, in challenging the testimony of Appian’s damages expert, James
Malackowski, Pega was prevented from demonstrating that the expert’s damages figure included
Pega sales unrelated 10 Pega’s BPM platform.
VI The Verdict

The jury returned a verdict in Appian’s favor, finding that Pega and Zou misappropnated
Appian’s trade secrets, in violation of VUTSA, and awarding damages against Pega in the

amount of $2,036.860,045, The jury also rendered judgment against Zou in the amount of
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£5,0040." The trial court entered & written order of judgment in Appian’s favor against Pega,
awarding the damages verdict, plus attomey fees, costs, and interest. The trial court denied
Pega's motions to strike the evidence and to set aside the verdict. The court also denied Pega’s
request for a new trial or remittitur. This appeal followed.

AMALYSIS

[. The Tral Court Did Mot Err in Denving Pepa’s Motions to Strike and to Set Aside the
Verdiet

A, Standard of Review

“When ruling on a motion to strike a plaintifi™s evidence, & trial court *is required to

accept as true all evidence favorable to a plaintiff and any reasonable inferences that may be
drawn from such evidence.™ T8 Fenture, LLC v, Arfington Caty., 280 Va. 558, 562 (2010)
{quoting Jemes v. City of Fally Cherch, 280 Va, 31, 38 (20010)). “The trial court is not to judge
the weight and credibility of the evidence, and may not reject any inference from the evidence
favorable to the plaintfT unless it would defy logic and common senge.” fof at 562-63 (quoting
Austin v, Shoney's, Ine., 254 Va, 134, 138 (1997)). “That same standard is applicable to
[appellate] review of the decision of the trial court granting the motion to strike.” Baysden v.
Roche, 264 Va. 23, 26 (2002).

Pega asks this Court to enter judgment on its behalf as a matter of law on the ground that
Appian failed to prove the existence of its trade secrets. Specifically, Pega argues (1) “[n]one of

Appian’s purported secrels were trade secrets as a matter of law because Appian exposed them

“ The jury also found in Appian’s favor on its computer fraud claim, in vielation of the
VCCA., and awarded damages in the amount of $1. Pega has not appealed the VCCA verdict
The court entered a suspension of judgment pending the appeal. Similarly, Zou has not appealed
the judgment against him and is not a party to this appeal.
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without requiring confidentiality,” Appellant’s Br. at 19, and (2) “Appian did not identify key
trade secrets with the requisite particularity.” ld at 26.

The purpose of VUTSA is “to protect the owner of a trade secret from another's misuse
of that secrer.” Calfelo v. Geographic Servs.. 283 Va. 56, 68 (20012) (quoting MicreStratesy fnc.
v Li, 268 Va. 249, 263 (2004}). *To state a trade secret claim, a plaintiff must allege sufficient
facts to establish (1) the existence of a trade secret. and (2) its misappropriation by the
defendant.” Preferved Sys. Sols, fne. v. GF Consulting, LLC, 284 Va. 382, 405 (2012). Owr
Supreme Court has stated that “whether a trade secret exists,” and “whether a trade secret has
been misappropriated” are generally fact questions for the factfinder. See MicroStrategy fnc.,
268 V. at 264-65; see also Decision Insights, Inc. v. Sentia Grp., fnc.. 311 F. App’x 586, 592
{4th Cir. 20009 (“Whether or not a trade secret exists is & * fact-intensive guestion to be resolved
at trial.”” (gquoting Hoechst Diafodl Co. v, Man Ya Plasties Corp,, 174 F3d 411, 419 {dth Cir.
1999})).

B. Identifving Trade Secrets and Misappropriation

Linder Virginia law, a "trade secret” is “information, including but not limited to, a

formula, pattern, compilation, program, device, method, technique, or progcess,” that “[d]erives
independent economic value, actual or potential, from not being generally known 1o, and not
being readily ascertainable by proper means by, other persons who can obtain economic value
from its disclosure or use” and “[i]s the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.” Code § 59.1-3136; see alvo Diomne v, Southeast Foam
Converting & Packaging, fnc., 240 Va, 297, 302 (1990).

Under VUTSA, “[m]isappropriation” requires:

1. Acguisition of a trade secret of another by a person who knows
or has reason to know that the trade secret was acquired by
improper means; or

-
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2. Disclosure or use of a trade secret of another without express
or implied consent by a person who
. Used improper means to acquire knowledge of the trade
secrel; or
b, At the time of disclosure or use, knew or had reason o
know that his knowledge of the trade secret was
{1} Derived from or through a person who had
utilized improper means to acquire it;
(2} Acquired under circumstances giving rise to a
duty o maintain iis secrecy or limil its use;
{3) Derived from or through a person who owed a
duty to the person seeking relief to maintain its
secrecy or limit its use; or
(4} Acquired by accident or mistake.
Code § 59.1-336. “Improper means” includes theft, bribery, misrepresentation, use of a
computer network without authority, breach of a duty or inducement of a breach of a duty to
maintain secrecy, or espionage through electronic or other means. fdl; see Kent Sinclair, |
Virginia Remedies § 29-1 {2023) (noting “the Act’s definition of improper means is broad (o the
point of being sweeping ™).
“The crucial characteristic of a trade sccret is secrecy rather than novelty.” Dionne, 240
Va. at 302, For example, a list of contacts may have little noveliy but still may be a trade secret.
See, e.g., MicroSwrategy, fme. v. Bus. Ofyects, 5.4, 331 F. Supp. 2d 396, 416 (E.D. Va. 2004)
ifinding “under the right set of [factual] circumstances™ customer lists, pricing information,
marketing and sales technigues, and information about products ¢can be considered trade secrets),
aff'd. 429 F 3d 1344 (Fed Cir. 2005). Further, secrecy need not be absolute: “the owner of a
trade secret may, without losing protection, disclose it to a licensee, an employee, or a stranger,

if the disclosure is made in confidence. express or implied.™ Dionne, 240 Va. at 302; see alvo

Trandes Corp, v. Guy F. Atkinsan Co., 996 F_2d 655, 664 (4th Cir. 1993) (“Absolute secrecy is

not essential, It is enough that [plaintiff] made it difficult for others to acquire copies of

the . . . software through proper means”™ (internal citations and quotations omitted))).

Slo-



ATTACHMENT B

“Depending on the facts of a particular case, software components, as partz of a computer
‘program.” may be trade secrets covered by the Act” MicroSiralegy fnc., 268 Va, at 163,

Pega asserts the jury verdict should be reversed because, as o matter of law, there was
insufficient evidence to find that Pega misappropriated information that qualified as trade
secrets. [t claims that the information Zou accessed was not secret, but generic knowledge that
was unprotected as it floated amidst thousands of users and various internet discussions and
displays.” Pega argues that Appian’s alleged trade secrets lost legal protection because they were
“penerally known,™ “readily ascertainable.” and no reasonable effors were taken to maintain
their secrecy. As a result, Pega asks this Court to enter judgment on its behalf. Similarly, Pega
claims the trial court erred in denyving Pega's motion to strike and motion to set aside the verdict
on the grounds that Appian failed to “identiflv] its alleged trade secrets with sufficient

particularity.” We address each argument in tum.

. Appian did not Fail. as a Matter of Law, to Show the Misappropriated
Infi ian Caalified 18 Trade &

Mot every piece of information a business might wish to keep from its competitors is a

trade secret. IFa party seeks to avail itself of rade secret protections, it must make reasonable
efforts under the circumstances to keep its information secret, Code § 59.1-336. 1Ma company
chooses 1o release or publicize the information, it cannot later wield a trade secret club against
competitors who gain access 1o the information. See MicroStrategy fnc., 268 Va, at 262 (“[Tlhe
owner of a trade secret is not entitled to prevent others from using public information to replicate

his product. nor may the owner prevent others from making similar products which are not

T A wrade secret can exist initially, but lose its status when the process or design becomes
generally known or independently derived by others over time. See Symopsys, . v. Risk Based
Sec., Imc., 70 F.4th 759, 772 (4th Cir. 2023) (“The trade secret’s economic value depreciates or is
eliminated altogether upon its loss of secrecy[.|” (quoting Owbwood Labs, LLC v. Thanoa, 999
F.3d 892, 913 (3d Cir. 2021}}).
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derived from the trade secret,” (quoting Am. Com Co. v, Mansukhani, 742 F.2d 314, 329 (Tth Cir.
19843

There is an inherent tension between a company's goal of keeping its product’s secret
features hidden, while also promoting the product’s innovative attributes to boost sales. To help
businesses navigate this uncertain landscape, the law imposes certain requirements of proof on a
party asserting a trade secret claim: (1) each trade secret must derive independent economic
value from not being “generally known™ nor “readily ascertainable by proper means™; and (2) the
plaintifT must make reasonable efforts o maintain the secrecy of the information at issue. Code
§ 59.1-336. Thus, generally “{i]f an individual discloses his trade secret to others who are under
no ebligations to protect the confidentiality of the information . . . his property right is
extinguished.” Ruckelshous v. Morsamio Co., 467 ULS. 986, 1002 {1984).

. Pega's Claims that the Trade Secrets were “Generally Known"™ or Left

Unprotected

Pepa asserts that Appian lost trade secret protection because it “exposed™ its secrets

“without requiring confidentiality.” Appellant’s Br. at 19. For example, Pega claims that
Appian delegated to independent resellers complete discretion to disclose its software. Pega also
points to Appian’s agreements with its resellers as proof that strict confidentiality measures were
not in place and that trade secret protection, accordingly, was not preserved. See Business
Partner Agreement; Value-Added Service Provider Agreement.

Relatedly, Pega arpues that Appian shared its secrets with countless independent
developers and end users without taking reasonable measures to gpuard its seerers. Pega claims
that “{jjudgment is required for the separate reason that Appian exposed its alleged secrets to
thousands of independent app developers . . . without imposing the required confidentiality

obligation.” Appellant’s Br. at 23, For example, Pega assens: “[t]here were over 6000 people

e [
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with aceess to the alleged trade secrets through Appian Forum alane when Zou provided his
demonstrations . ., ™

The problem with MPega’s analysis is that. as our Supreme Court stated in Microsiraregy
Ine., “whether a trade secret exists™ and “whether certain information constitutes a trade secret™
are generally questions of fact. 268 Va. at 264-65. Under VUTSA, a rade secret is information
that: { 1) derives econamic value from being neither generally known nor readily ascertainable,
and (2) is the subject of reasonable efforts to maintain its secrecy. Code § 59.1-336. And
secrecy need not be absolute. See Diomne, 240 Va. at 302. Certainly, here, a jury question was
presented where the reasonableness of Appian's efforts was hotly contested—and Appian

provided considerable evidence that it ook careful steps 1o safeguard its secrets and that the

information was neither “generally known™ nor readily ascertainable.

2. The Record Contains Ample Evidence that the Contested Information was not

Generally Known nor Readily Ascertainable—and that Appian Took
Reasonable Steps o Protect its Trade Secrels

Appian’s evidence included extensive expert testimony reganding Appian’s measurcs to
pratect its rrade secrets, including through emploving “terms of use and license agreements,”
restricting “access to documentation,” and using “firewalls.” Appian’s expert. Dr. Cole, also
described Appian’s use of “multifactor authentication,” “encryption . . . [.] user authentication,
[and] password change requirements.” Ultimately, Dr, Cole opined that the steps Appian took to
protect its trade secrets were reasonable under the circumstances and entirely consistent with

industry standards, Courts consistently have recognized such measures as reasonable under

¥ Pega acknowledges that Appian used “terms of use,” which were imposed on
developers. Pega argues that Appian’s “terms of use™ are insufficient 1o protect its trade secrets
because many of the “terms of use™ provisions contained no confidentiality restrictions. Pega
acknowledges that the agreement between Zou and his employer, Serco, did in fact contain
“some confidentiality provisions,” Appellant’s Br, at 25. But it also points out that the language
does not mention Appian, nor identify what information constitutes Appian’s trade secrets,
.
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comparable circumstances. See Sinclair, | Virginia Remedies, yupea, § 29-1 (listing reasonable
efforts to protect trade secrets).

Moreover, while Pega suggested that resellers could freely disclose the targeted
information 1o prospective buyers, the lengthy record is devoid of any evidence of such
wholesale disclosures taking place. As Appian observes, evidence from Pega’s own witnesses
spoke volumes as to the difficulty Pega had geting its hands on Appian’s product. One Pega
executive, Ben Baril, told a colleague: “Appian is very guarded about their technology so some
of this information is impossible 10 come by withoul access 1o a system.” Given Pega's access
problem, when Petronio utilized a search firm to identify a developer to share the desired
information, he advised the recruiter that “access to the Appian BPM tool is a must” and “make
sure they aren’t loval 1o Appian . .. " Ultimately, the evidence. when viewed in best light 1o
Appian, reveals that Pega used a “spy™ to obtain access to Appian’s software and confidential
“documentation.”

The trial court here correctly determined that Appian provided sufficient evidence to
survive Pega’s motions to strike and to set aside the verdict. Whether Appian established that its
information constituted a trade secret was a question of fact for the jury, The voluminous record
here demonstrates numerous, eamnest wavs in which Appian sought to protect its information;
similarly, when viewed in best light to Appian, the record shows that the trade secrets were not
generally known nor readily ascertainable, Accordingly, we cannot say, as a matter of law, that

Appian failed to prove the existence of any trade secrets.

D. Pega's “Particularity” Argument
Pega next asserts that Appian failed to identify its secrets with sufficient particularity “to

allow the finder of fact to distinguish that which is legitimately a trade secret from other
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information that is simply confidential but not a trade secret, or 18 publicly available
information.” MicroStrafegy fne., 331 F. Supp. 2d at 418.

Pepa suggests that a heightened “particularity™ requirement should be read into Code
§ 59.1-336. But, as the Utah Supreme Court has opined: “[l]fa *particularity’ requirement
beyond what is present in the statute is to be required in trade secret cases, it is for the legislature
to implement.” US4 Power, LLC v, PacifiCorp, 371 P.3d 629, 649 n.44 (Lah 2016),

Crtherwise, o plaintiff need only “definfe] its purported trade secret in a manner that would allow
the factfinder to determine if it met the statutory requirements.” Jd at 64%-50. Virginia's
General Assembly has implemented no “particularity” requirement here,

Monetheless, this debate is somewhat semantic—because Appian is still required fo plead
and present its case under Virginia law with enough clarity that Pega is adequately informed of
what it is defending. See Ted Lonsing Supply Co, v. Roval Aluminuem & Constr, Corp., 221 Va.
11391141 (1981} In Diemne. our Supreme Court noted that “the proponent must bear the
burden of proving a trade-secret claim.” 240 Va. at 303 n.2; see alvo Preferred Spe. Sols 284
Va. at 407 (stating plaintift's trade secret claim must provide sufficient facts informing defendant
of the nature and characier of the claim asserted): Restatement ( Thirdy of Unfair Competition
§ 39 emt, d (explaining “[a] person claiming rights in a trade secrel bears the burden of defining
the information for which protection is sought with sufficient definiteness to permit a court o
apply the criteria for protection . . . and to determine the fact of an appropriation™).

The need for such clarity is paramount in the trade secret arenn because the scope of a
trade secret may be quite broad, while at the same time there is no requirement that the hobder
must file with an administrative body either a written description or an example of the material 1o
be protected, in contrast to patent and copyright law, respectively. See 35 US.C. §§ 111-112: 17

LLS.C. § 411, Only the plaintiff knows what it considers 1o be secret—and the defendant cannot
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hamess o defense without gaining 2 meaningful description of the violation. See Imteliclear, LLC
v ETC Gilob. Holdings, Inc., 978 F.3d 653, 658 (9th Cir. 2020) (1o “prove ownership of a trade
secret, plaintiffs ‘must identify the trade secrets and carry the burden of showing they exist™
(quoting MAS Spr. Corp. v. Peak Comput., fne.. 991 F2d 511, 532 (9th Cir. 1993))). Similardy,
the factfinder necds to know the alleged secrets” precise contours so it can determing whether the
information was generally known and reasonably protected, as well as o assess jts worth. See
Frandes Corp., 996 F.2d at 661 (a plaintiff must “deseribe the subject matter of its alleped rade
secrets in sufficient detail to establish each element of a trade secret™).

While we decline to impose any “heightened” particularity standard that is not found in
VUTSA. we do adhere 1o the admonition that Appian was required to identify its claims in a
manrier that informed the defendant of the character of the claims asseried. See Preferred Spx.
Sols,, 284 Va, at 407, MicroSirategy, Img., 331 F. Supp, 2d at 418. We believe, on this record,
Appian’s evidence sulliciently identified its secrets to survive Pega's motions 1o strike and (o set

aside the verdier,

I. The “Architecture and Design™ Trade Secrets Were Sufficiently
Delineated to Survive a Motion to Strike and to Set Aside the Verdict on

this

Appian alleged that Pega misappropriated five “architecture and design™ trade secrets:
... information Pega lifted from Appian’s platform to bolster its own product. These design
secrets were Appian innovations dealing with Smart Services, Custom Data Types.
Ease-of-Editing Functionality, Out-of-the-Box Ability to Deploy Applications to Mobile, and
Out-of-the-Box Integrated Social View of Worklist and Tasks. We will address each feature in
turn—and in each case Appian’s expert, Dr. Marshall, provided testimony establishing the

conbours of the secrel.

.25.



ATTACHMENT B

(&) Smart Services

Appian’s Smart Services feature enabled software developers to build applications maore
easily by making available a pre-coded tool “shape™ to perform a given task. Dr. Marshall
testified that Pega “did not have Smart Services” in Versions 6.2 and 6.3 of its software. He
firther testified that although “[rjhere was information that these services existed,” information
about “how they worked, how [they | were used was not publicly available. That was privileged
information.” According to Dr. Marshall, Pega focused on this feature in its sessions with Zow,
*“asking a number of questions about how Smart Services work in the context of building an
application].]"

Uttimatelv, according to Dr, Marshall, Pega added a Smant Services feature similar to
Appian’s 1o its own plaiform. Dr, Marshall testified that Pega’s improvement refated (o Smart
Services was “released in September 2013 and “there [was] a new category that hafd| been
added to the flow editor, which is the Pega equivalent of what we've just seen called smart
shapes. These smart shapes are & subset of the Smart Services offered by Appian.” This
improvement, according to Dr. Marshall, “greatly enhance[d] [Pega's] ease of use,” “greatly
reduce[d] the need for training,” “reduced the number of errors that developers mafde],”
“increase|d] the number of people who can use the [Pega] platform,” and “increase[ed] the
productivity of those people.” In Pega’s marketing publication, “Pega 7: Why Upgrade? Pega
touted this new feature as a reason for customers io purchase the latest version of its software.

(b} Custom Data Types and Ease-of-Editing

Appian’s Custom Data Types (CDTs) were a means of improving “human understanding
of data” in a project. According to Marshall, Pega had a “different mechanism™ called “data
classes™ which was “difficult for developers to understand.™ Dr. Marshall testified that Pega

made improvements 1o its platform by adding custom data types that mimicked Appian’s CDTs,
.
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He further testified that “[t]hese changes significantly simplify and accelerate the data modeling
process in the Pega platform.” In its marketing materials, including its “Why Upgrade?
publication, Pega highlighted its new CDT-like feature that would “make|] it easier and faster for
developers to know how to use the data and modify the application,”

Appian’s Ease-o-Editing Functionality feature allowed developers to transition from a
simulated end-user environment to an editing environment without having to go through a
complex series of navigations. Zou also disclosed this feature to Pega. According to Marshall,
Pega’s “editing process” did not have an equivalent feature, and Appian alleged that Pega copied
this feature to improve its own platform. Dr, Marshall opined that Pega's changes to its editing
features were the result of Zou’'s demonstrations of the plattorm for Pega’s product management
team. He further testified these changes were significant because they enabled Pega’s platform
to be used by *'a much broader constituency of users,” and allowed “business analysts, less
techmical people 1o be able to accomplish far more.™

{¢) Out-of-the-Box Features

According to Appian’s evidence, Pega also co-opted Appian’s “out-of-the-box" mobile
capabilities. Appian’s model did not require any coding to deliver applications to mobile
devices, while “Pega had a very basic capability that was not out of the box™ and *[d]idn"t do
very much.” Marshall suggested that Pega was floundering in this arena while Appian’s mobile
capability “was already delivering the ability to take your applications . . . and deliver them to
mobile devices as well as the desktop . . . ." Ulimately, Pega added out-of-the-box ability to
deploy applications to mobile devices in Version 7.1. Per Dr. Marshall: “this improvement
increased developer efficiency and eliminated the need to create separate versions of an

application for a phone, tablet, or desktop.”
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Appian’s final “architecture and design™ trade secret related to its “Out-of-the-Box
Integrated Social View of Worklist and Tasks." This feature allowed for better social interaction
amang users working on a project. Again, according to Marshall, prior 1o meeting with Zou,
Pega did not have a comparable feature, as its social capability was “extremely basic.™ After
Zou conducted training videos on social interactions among users, Pega subsequently made an
improvement to this feature. In its “Why Upgrade? publication, Pega listed its new social
capabilities as a “new and improved feature]|” that “enhance|d] the valuc of . . . Pega
applications.” and ““gives users the (ools to char easily with colleaguesl.] . . . advance a process or
resclve a case directly from their conversation feeds, and #ven incorporate conversations from
external social media networks.”

Appian's expert identified contours of each of these “Design and Architecture™ trade
secrets. Marshall's testimony spanned nearly three days and over 800 transcript pages. Appian

sufficiently laid out these trade secreis, letting the jury know what Pega was accused ol

misappropriating,

2. Identifying “Documentation” Secrets and Weaknesses in Appian's
Product

In addition to identifying its "Architecture and Design™ trade secrets, Appian asserted
additional trade secrets were misappropriated based on “sensitive structural limitations of
Appian’s platform previously unknown to Pegal.]® These secrets essentially boiled down o
serious weaknesses in Appian’s BPM platform that competitors could exploit. Again, VUTSA s
definition of a trade secret encompasses information that derives independent economic value
from not being known or readily ascertainable by competitors whao “can obtain economic value
for its disclosure or use,” Code § 59.1-336. Appian’s asserted trade secrets in this regard relate

to Pega obtaining Appian’s “written documentation™ that included private information as well as
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Pega's ability to identify and exploit weaknesses in Appian’s software once armed with Zou's
demonstrations and Appian's documentation.”

Indeed, Pega initiated a program dubbed “Project Crush™ where it analyzed Appian’s
strengths and weaknesges, and determined that Pepa’s software had many significant advantages
over Appian’s. Buttressed by this knowledge, Pega created or updated marketing materials
attacking Appian based on these vulnerabilities. Each of the so-called “weakness™ trade secrets
identified by Appian was the subject of a Pega marketing foray. Supra at 7-8, Pega marketing
materials addressing these weaknesses were presented o the jury as exhibits,

On this record, the trial court did not err in denying Pega’s motions to strike and to set
aside the verdict as a matter of law. Having rejected Pega's position that it is entitled to
judgment as a matter of law, we next turn o Pega's claims that a series of evidentiary errors and

instruction missteps below necessitate a retrial, Here, we agree with Pega,

il ial Court Erred by Givi i
Proving Proximate Causation on Appian

A. Standard of Review

The sole purpose of appellate review of jury instructions is “to see that the law has been
clearly stated and that the instructions cover all issues which the evidence fairly raises.” Dorman
v, State Indux., Inc,, 292 Va, 111, 125 (2016) (quoting Cain v. Lee, 290 Va, 129, 134 (2015)).
“We review a trial court’s decisions in giving and denving requested jury instructions for abuse

of discretion.” Conley v. Commonweaith, T4 Va. App. 658, 673 (2022). “Whether & proffered

* For example, Zou gave Pega confidential portions of certain Appian documents
including one entitled “High Availability and Disaster Recovery Configurations,” which
contained descriptions of Appian’s software. Zou also gave Pega a portion of Appian’s “Tempo
documentation,™ and additional documentation relating Lo its mobile and social capabilities. Zou
further accessed Appian’s user manual through Appian Forum and provided this information to

Pega.
]
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jury instruction accurately states the law, however, is reviewed de novo.” Halmey v
Commarnwealth, 76 Va. App. 34, 53 (2022). “Questions relating to burden of proof, including
the standard of proof and which party bears the burden to meet it, are questions of law reviewed
de novo.” La Bella Dona Skin Care, Inc. v. Belle Femme Enters, LLC, 294 Va, 243 257 (2007
(quoting Ballagh v. Fauber Enters., 290 Va. 120, 124 (20135)).

B. VUTSA and Virginia Precedent Require Plaintiffs to Prove Proximate Cause

Remedies based on unjust enrichment require a defendant to disgorge its gain resulting

from a wrong. Schmidt v. Household Fin, Corp., 276 Va. 108, 116 (2008)."" The damages
Appian sought against Pega were grounded in unjust enrichment., VUTSA requires the
complainant to prove that “unjust enrichment” damages were “caused by misappropriation.”
Code § 59.1-338(A). Yet the trial court’s instructions, here, relieved Appian of its burden of
proving that the alleged misappropriation cowsed Pega to win any sale. The trial court rejected
Pega's requests for instructions requiring Appian to prove that “Pega’s wrongful conduct was the
proximate cause of Appian’s damages.” Instead, the court instructed the jury w apply a
burden-shifting approach under which, upon proving a misappropriation of a trade sccret,
Appian’s only further burden was o “establish[] by . . . greater weight of the evidence
Pegasystemns” sales.” (Emphasis added).

The reselt was a presumption that Appian’s trade secrets were the but-for cause of all of
Pega’s sales—including product lines that did not use any information associated with Appian’s
claimed trade secrets. Under this hotly contested framework, once Appian proved Pega's (otal

sales revenue (which was billions during the relevant time frame). the burden shifled to Pega to

" WUTSA expressly states that it “displaces conflicting tort, restitutionary, and other law
of this Commonwealth providing civil remedies for misappropriation of a trade secrel.” See
Babeock & Wilcox Co. v. Areva NP, Inc., 292 Va. 165, 205 n.51 (2016) (quoting Code
§ 59.1-341{A)).
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prove what portion of these sales were not attributable to the trade secrets. Pega contended that
this damages rubric was impermissible on multiple levels: (1) it failed to place the burden of
proving proximate causc on Appian, (2) it utilized burden shifting concepts that the Supreme
Court of Virginia has rejected, and (3) even if burden shifting were appropriate in the unjust
enrichment arena, the instruction utilized here, which was modeled after principles enunciated by
the Restatement of Unfair Competition, improperly applied the Restatement framework. We
agree with Pega on all fronts,

1. Instruction 14

Appian argued to the trial court that burden shifting was appropriate under the

Restatement (Third) of Unfair Competition in the siuation where a victim of misappropriation
has relied upon unjust enrichment damages under YUTSA because the wrongdoer has more
knowledge of its own sales than the victim. Based on this logic, Appian championed a
burden-shifting framework which placed the onus on Pega, after Appian demonstrated
misappropriation, to prove alf of i1s sales were not @minted. This instruction followed:

If you find that plaintiff Appian has proved by greater weight of

the evidence its claim for misappropriation of trade secrets against

defendant Pegasystems, you must find vour verdict for Appian and

decide the issue of damages as to Pegasystems. You may award

the amount of unjust enrichment caused by misappropriation.

For unjust enrichment, Appian is entitled to recover Pegasystems”

net profits. Appian has the burden of establishing by greater

weight of the evidence Pegasystems’ sales; Pegasystems has the

burden of establishing by greater weight of the evidence any

portion of the sales not atiributable to the trade secret or trade

secrels and any expenses o be deducted in determining net profits.

Instruction 14,

Per the instruction, the court advised the jury that Appian could prove iis damages simply

by establishing “Pegasvsiems® sales.” This framework impermissibly “shified the burden™ to
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Pega to prove sales were not related to the wrongdoing and relieved Appian of its burden to
prove proximate cause for the misappropriation. Put another way, for damages purposes, Appian
only had to establish Pega’s enrichment—it did not have to prove “unjust” enrichment.
Moreover, by permitting Appian to use off of Pega’s sales gs damages, the instruction removed
any causation nexus between the sales and the misappropriation.

“Statutory interpretation is a question of law which we review de novo, and we determine
the legislative intent from the words used in the statute, applying the plain meaning of the words
unless they are ambiguous or would lead to an absurd result.” Weight v. Commomivealth, 278
Va. 734, 739 (2009). When a statute “is plain and unambiguous, [courts] are bound by thiat)
plain meaning.” Jowes v. Commomeealils, 296 Yo, 412, 415 (2018) (quoting Alston v
Commonwealth, 274 Ya. 759, 769 (2007)). A counl “must presume that the General Assembly
chose, with care, the words that appear in a statute, and must apply the statute in a manner
faithful to that choice.” Jd (quoting Johrson v, Commonwealth, 292 Va, 738, 742 (2016)).
*“Once the legislature has acted, the role of the judiciary “is the narrow one of determining what
[the legislature] meant by the words it used in the statute.™ fionme, 240 Va. at 304 (quoting
Digmond v, Chakrabarty, 447 U5, 303, 318 (1980)),

VUTSAs plain language places the burden of proving unjust enrichment damages
caused by misappropriation on the complainant:

Damages can include both the actual loss coused by
misappropriaiion and the unjust enrichment coused &y
misappropriciion that is not taken into account in compating actual
loss. If @ complainant is unable fo prove a greater amount of
damages by other methods of measurement, the damages caused

by misappropriation can be measured exclusively by imposition of

[iability for a reasonable royvalty for a misappropriator’s
unauthorized disclosure or use of a trade secret.
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Code & 539.1-338( A} (emphases added). First, under the statute’s plain language, only damages
“caused by misappropriation™ are recoverable.

Muoreover, the second sentence of the provision makes clear that it is the complainam—
Appian—ihat has the burden o “prove™ unjust enrichment damages.'' 1t is also notable that the
key statutory language “[i]f a complainant is unable to prove™ is unique to VUTSA., While
fortv-zight other states have enacted the Uniform Trade Secrets Act (LTS A), the model uniform
act does not speak in terms of the comiplainant “proving” damages."”” Virginia expressly codified
this language clarifying that the burden 1o “prove” damages is on the complainant. Where a
legislative body deviates from a model, uniform act to add language, we effectunte this
“deliberate and intentional™ choice. Commonwealth, Dep 't of Taxarion v. Champion fat 'l Corp.,
220 Va, 0El, 902 (1980): see Cormell v. Benedicr, 301 Va, 342, 3530(2022) (*Our canons of
statutory construction presume that the General Assembly’s decision™ not to adopt some of the
statute’s definitions, while accepting others, “represents a conscious decision with deliberate
implications.”). Thus, VUTSA's express language militates against relieving Appian of its

burden of proving proximate cause.

' Construing the burden is straightforward. The first sentence authorizes damages in the
form of actual loss andfor unjust enrichment caused by misappropriation. The second sentence
sets forth when a plaintiff may pursue a reasonable rovalty, In doing so, the second sentence
refers to “other methods of measurement™—which includes the methods mentioned in the first
sentence: actual loss and unjust enrichment, Code § 59.1-338{A). Thus, a reasonable rovalty is
available only if @ complainant is umable (o prove a greater amount of actual loss, unjust
enrichment or other damages caused by misappropriation. Notably, the availability of the
royalty recovery hinges on the complainant 'z inability to prove higher unjust enrichment
damages; this framework confirms the complainant has the burden to prove unjust enrichment
caused by misappropriation in the first instance.

'? In discussing when a royalty remedy is available, the corresponding sentence in section
Jia) of the UTS5A begins in relevant part: “In lieu of damages measured by any other
methods . .. ." Virginia replaced this wording with: “If a complainant is unable to prove a
greater amount of damages by other methods of measurement . . . ." Supra at 32.
5%
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3. Virginia Precedent Beguires that Appian Bear the Burden of Proving
Proximate Cause

Even if VUTSA did not contain this clarifying lenguage, Virginia law generally places
the burden an plaintiffs “in any case™ to “prove with reasonable certainty the amount of [their]
damages and the cause from which they resulted,” Hole v. Faweenr, 214 Ya. 583, 585-86 (1974},
Establishing proximate cause requires a plaintiff to prove that defendant’s unlawful conduct
produced the damages in a “natural and continuous sequence”™ and that it was a bui-for cause
“without which that event would not have occurred.” Ford Motor Co. v. Boomer, 283 Va. 141,
150 (2013): see alva Saks Fifth Ave., Inc. v, James, Ld, 272 Va, 177, 189 (2006) (plaintiff bears
burden of proving its damages were proximately caused by defendant’s wrongful conduct). This
requirement also applies in the trade secret arena.

Our Supreme Court has stated that to establish lost profits a plaintifl has “the burden of
proving with reasonable centainty the amount of damages and the cause from which they
resulted; speculation and conjecture cannot form the basis of the recovery.” Banks v. Mario
fndus., 274 Va. 438, 455 (2007} (quoting Saks Fifth Ave., Inc., 272 Va. at 188). A plaintifl must
establish both a causal connection between delendant’s wrongful conduct and the damages
claimed—and prove the amount of damages with reasonable certainty using a proper method and
factual foundation for calculating such damages. See Saks Fifth dve., dmc, 272 Va. at | 88-89.
Professor Sinclair’s treatise on remedies also notes that this causation requirement should be
applied to trade secret claims, inchuding claims for unjust enrichment damages. See Sinclair, 1
Virginia Remedies, supra, § 29-3[A]; see¢ alsa Saks Fifth Ave., Imc., 272 ¥Va. at 190 (Plaintiffs
must “show the necessary factor of proximate causation.”).

Given the plain language of the Act and the foregoing case law on causation and damages

principles, Instruction 14 was erroneous in requiring Appian to prove only misappropriation plus
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Pepa’s total sales to meet its burden in proving damages. Appian should have been required to
carry the burden of proving that the misappropriation caused the damages—and to prove its
damages and their cause with reasonable certainty.'? Banks, 274 Va. at 455.

C. Virginia h i e -Shifti - the Trial

and even if it had not, the Instruction Granted by the Trial Court Misconstrues the
Restatement Approach

In addition to relieving Appian of its obligation of proving proximate cause, the trial
court’s Instruction 14 openly applies a burden-shifting framework. Our Supreme Court has
explicitly addressed the issue of burden-shifting under VUTSA: “The plain language of the Act
does not provide any burden-shifting requirement. As we observed in fionne, ‘the proponent
must bear the burden of proving a trade-secret claim.” This burden does not shift, even when a
plaintiff has presented a prima facie case.” MicroSrrategy fnc.. 268 Va. at 263 (quoting DinwHe,
240 Va. at 302 n.2).

Appian argues that MicraSrraregy is not controlling here becawse it was discussing

burden-shifting in the context of the misappropriation element. However, the Court in

'* Appian observes that the instructions permit the jury to find “the amount of unjust
enrichment cansed by misappropriation.” However, we agree with Pega that saving & jury may
“find something is not the same as sayving Appian has the burden of proving it, Only one
sentence in the instructions addresses Appian's burden: . . . “Appian has the burden of
establishing by greater weight of the evidence Pegasystems’ sales.”™ Reply Br. at 13, Even if we
did not hold that this instruction is erroneous, under Virginia law, the uncertainty spawned by
this feamework would warrant reversal based on confusion, See Riverside Hasp., Inc. v,
Johnson, 272 Va. 518, 536 (2006) ([ Where an erroneous instruction conflicts with an
instruction that correctly states the law. the verdict must be set aside because it is impossible to
determine which instruction was the basis for the jury's decision.™ ), Gabbard v. Knighi, 202 Va.
40, 47 (1960) {finding that giving conflicting and inconsistent instructions is error, unless it
plainly appears from the record that the jury could not have been misled by them); yee alvo 404
Motors, Inc. v. Butfer, 432 P.3d 4435, 451 (Wash, Ct. App. 2018) (finding trial court erred by
granting instruction that only required plaintiff to establish defendant’s sales because such
instruction contained potential for confusion or uncertainty). “No instruction should be given
that incorrectly states the applicable law or which would be confusing or misleading o the jury.”
Kemnemore v. Commeanwealth, 50 Va. App. 703, 712 (2007) (quating Mouberry v
Commomnwealth, 39 Va, App. 576, 5381-82 (2003}).
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MicroStrategy did not qualify or limit its finding that VUTSA does not permit any
burden-shifting. While the Court made this ruling in the context of the misappropriation
element, VUTSA contains no burden-shifting requirement as to damages either; indeed, as
discussed above, the statutory language in Code § 59.1.338(A) places the burden of proof for

damages squarely on the complainant.

1. i i t n Is that ‘omplainant Bears the
Burd ¢ Proving Proxi C

Even if it were appropriate under Virginia law 1o employ burden-shifting and to invoke
the approach adopted by the Restatement { Third) of Unfair Competition, the instruction
advanced by Appian wholly misconstrued the Restatement framework. Jurisdictions that allow
burden-shifting require plaintiffs to prove more than misappropriation plus tal sales. These
Jurisdictions still require the plaimifif to prove “whether or not the sales are attributable o the
trade secret[s]"—what some commentators call “sales causation.” See, e.p., AD4 Movors, frc. v
Butler, 432 P.3d 445, 44951 (Wash. Cr. App. 2018); Symiel Srerlin Best Shoves Mawrittus Lrd v,
Trizestor Grp., fnc., 68 F.4th 792, 810 (2d Cir. 2023} (finding Restatement requires plaintiff to
gstablish “defendant’s profits on sales attributable to the use of the trade secret”™),

Under the Restatement formula, affer the plaintiff has established sales causation, the
burden shifts to defendants for analysis of subsequent considerations including: (1) deducting
expenses from revenue to vield profits; and (2) what is often called “apportionment™ which is the
exercise of segregating the portion of revenuwe from any particular sale that is attributable to the
weid

misappropriated information from the portion that is “not attributable 1o the trade secret[s].

ADA Motors, Inc., 432 P.3d at 450-51.

" Apportionment attempts to identify the value of the copied feature from the value
aftributable to the defendants” own contributions. A0 Motors, 432 P.3d at 430-31; gecord
William O, Kerr & Richard B. Troxel, Calculating fntellecinal Property Damages 8§ 7:2. T4

e



ATTACHMENT B

These steps—apportionment and profit calculation—help isolate the defendant’s unjust
gains from its just ones. See William O, Kerr & Richard B. Troxel, Calcwlating Imtellectual
Property Damages § 7:4 (2018 ed.); Codlefo, 283 Va. at 84 (McClanahan, J.. concurring and
dissenting in part) (explaining that plainti{fs must “provid[e] a factual basis upon which a jury
could discern between [defendants”] just and unjust enrichment™). And, again, the Restatement
shifis the burden to defendant to prove these adjustments to the damage calculation—deducting
expenses, apportionment, and isolating “just” profits—only after plaintiffs prove the first step:
the share of sales that were caused by the misappropriation. In short, nothing in the Restatement
methodology relieved Appian of its obligation to prove causation in the first instance. This
approach is consistent with the Restatement comments and uniform practice of the states that
have adopted the Restatement framework, See ADA Motors, fme., 432 P3d at 451 (*The plaintff
has the initial burden of proving sales attributable to the trade secret,”); feanics, fnc, v. Massara,
266 F. Supp. 3d 461, 467 (D. Mass. 20173 (“[i]n order to establish defendants’ unjust profits,
plaintiffs must “do more initially than toss up an undifferentiated gross revenue number; the

revenue siream must bear a legally significant relationship to the infringement™ {citations

(2018 ed.). For example. il a defendant made a wonderful, groundbreaking innovation, but then
misappropriated one minor editing function from a competitor to enhance the creation, the
competitor would not usually recover all profits from the innovation. See Restatement § 45, cmt.
{2 “[1]f the trade secret accounts for only a portion of the profits carmed on the defendant’s sales,
such as when the trade secret relates to a single component of a product marketable without the
secret, an award to the plaintiff of a defendant’s entire profit may be unjust.”
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omitted)).”” The Restatement certainly does not authorize a plaintifl to sidestep its burden of

proof as io proximate cause between sales and the misappropriation.'”

2. The Trial Court Misplace = LIEACE
Competition § 45 and nn J“'Ene'r.rv Wil lenmrsenn o
(Wash. Cr App. 2000, to Justily Instruction 14 Nmther the Reslalemenl nor the

Washington Case Law Support Instruction |4
The trial court granted Instruction 14 based on a misreading of comment fof the

Restatement of Unfair Competition § 45 and a case from Washington state that utilized the
instruction at issue in another context. Ultimately, Instruction 14 was inconsistent with the very
authorities Appian invoked—the Restatement and Washington law.

Comment f, set out below, actually confirms that plaintiffs bear the burden to show

proximate cause (or sales causation).'” The comment first defines the outer limits of recoverable

'S Tavlor v. Medrick, 712 F.2d 1112, 1122 (Tth Cir. 1983) (“[1]f General Motors were 1o
steal your copyright and put it in a sales brochure, you could not just put a copy of General
Motors’ corporate income tax return in the record and rest vour case for an award of infringer’s
profits.”); fnfeum Co. v. Nat T Univ, of Sing., 371 F. Supp. 3d 864, 884-85 (W.D. Wash. 2019)
{providing the plaintiff bears the initial burden of establishing the defendant’s profits, and then
the defendant subsequently bears the burden of establishing which portion of those profits is not
aitributable to the trade secret and any expenses that should be deducted),

'S The Restatement makes clear that unjust enrichment is not simply a deep pocket
mechanism for collecting sales profits unconnected o wrongdoing. “Allegations that the
defendant is a wrongdoer, and that the defendant’s business is profitable, do not state a ¢laim in
unjust enrichment.” Restatement (Third) of Restitution and Unjust Enrichment § 51, cmt. |
(2011): accord Restatement (First) of Tons § 747, cmt. ¢ (1934) (*[T]he defendant is liable not
for the entire profits of his business but only for the profits eamed by means of his tortious
conduct.” ).

""In pertinent part, comment { states:

Relief measured by defendant’s gain, The traditional form of
restitutionary relief in an action for the appropriation of a trade
secret is an accounting of the defendant’s profits on sales
attributable to the we of the trade secrel. The peneral rules
governing accountings of profits are applicable in trade secret
actions. The plaintiff is entitled to recover the defendant’s net
profits, Tie plaintiff has the burden of establishing the defendant s
sales; the defendant has the burden of establishing any portion of
-38-
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unmjust enrichment damages: plaintiffs can recover a defendant’s “prafits om sales attributabie to
the wse af the frade secrer” Restatement (Third) of Unfair Competition § 45, cmt. £ (1995)
{emphasis added). The comment then uses the language Appian emphasized in Instruction 14—
identifying a plaintiff”s burden as “establishing the defendant’s sales.” fof This mid-paragraph
proposition. however, assumes what has been previously stated in the comment—that plaintiff
must firess identify sales attributable 1o the improper use of the trade secret. Thus, when this
sentence speaks of identifving defendants’ “sales.” it takes for granted that this figure will bea
subset of relevant damages—i.e., sales attributable to the use of the trade secret.'

The trial court, however, applied the term “sales™ to all Pega’s sales—not just sales
attributable to the misappropriation of the trade secret. To support its reading of comment T, the
trial court adopted a novel interpretation of the law of Washington state and purported to follow
Petrers, 210 P.3d at 1054, Pesters involved the misappropriation of the design of an undersea
drill. Motably. Petters did nos absolve plaintiffs of the initial burden of proving sales causation;
it addressed the defendant’s apportionmient burden following the Restatement’s burden-shifting
template. fo Critically. several vears later, in A4 Modors, the Washington Court of Appeals
clarified and emphasized that Peirers should not be read to relieve a plaintiff of its burden of
proving proximate cause. The 404 Motors court flatly rejected an instruction nearly identical 1o
the one issued here: “Plaintiff has the initial burden of proving defendants® sales.” See 432 P.3d

al 431 (emphasis omitted), The ADA Modors court held the instruction 1o be error—even under

the sales not attributable to the trade secret and any expenses to be
deducted in determining net profits.

Restatement (Third) of Unfair Competition § 45, emt. £(1995) (emphases added).

' Comment fthen shifts the burden to defendants to winnow damages via other factors
such as profit calculation and apportionment; for example, showing the value of features that the
defendant contributed to the disputed sale.
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Petters—because it could “be read to allow the plaintiff to satisfy its burden with gross sales
data, wherther or not the safes are artributable to the rode secret.” I (emphasis added), That is
exactly what happened here.

The ADA Motors court explained that a proper instruction must impose on plaintiffs the
burden of proving not just any sales, but sales “atributabie to the trade secret.”™ Jd ; accord
fmterm Co,, 371 F. Supp. 3d at gR4.85. 2

Thus, Instruction 14 contravenes Virginia case law, VUTSA"s express language, and the
Restatement’s own burden-shifting framework. We hold that the granting of Instruction |4 was
reversible error. Accordingly, we remand for a new trial in which the jury is instructed that the
complainant bears the burden of proving proximalte cause between the misappropriation and any

unjust enrichment damages, See Saks Fifth Ave., Inc., 272 Va, at 190,

"% Here, the trial court acknowledged that Instruction |4 was inconsistent with
Washington law under 404 Mators: *1 see that and [ disagree with [ 404 Motors ']
conclusion . . . | think this is the wrong standard™ under Virginia law. [n doing so. it adopted
Perrers while rejecting a subsequent—and controlling—holding of the same court.

* Finally. from a policy perspective, chaos would ensuc in commercial litigation settings
if we adopted the premise that the burden for a plaintiff seeking unjust enrichment for any
misappropriation of a trade secret in Virginia is simply showing all sales made by the defendant.
Here, Instruction 14 bluntly informed the jury that Appian could establish damages merely by
showing that Pega camed $6 billion in sales revenue during the relevant time frame. That is
certainly what Appian argued to the jury. noting that “the burdens of proof . . . are critical™ and
repeatedly focusing on Instruction 14: “We just got to show all the money that flowed in, the 6
billion plus from their customers, right? That's what we have (o show.” 1T this instruction were
comect, billions of dollars in “total sales™ commonly would be in play in corporate trade secret
cases involving unjust enrichment—regard less of whether a single, minor misappropriation were
asserted or a hundred serious ones. Trade secret litigation routinely would devolve into a “bet
the company™ gamble unfettered by proximate cause burdens.

! We recognize that this error is central to damage issues; however, errors addressing
linkility follow which require a new trial on VUTSA liability issues as well,
-40-
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[, The Trial Courn 0 icley i
on & Skewed Reading of an [nterrogatory Response

After Instruction 14 improperly shifted the burden to Pega to disprove damages, the trial

court then hampered Pega from meeting that burden by precluding Pega from presenting
evidence, or conducting cross-examinalion, @ demonstrate that much of Pega’s total sales
revenue was attributable to products with which Appian did not compete and that had “nothing
to do with” the misappropriation. This evidence, highlighted in detail earlier, supra at 16,
included testimony that “more than 50 percent of Pega’s revenue is derived from customers™
buying products not in competition with Appian and that Pega had many customers who “bought
things that Appian didn't sell.”

Pega’s efforts to disprove such total sales, under the flawed instruction, were
short-circuited based upon a dispute involving an interrogatory., The interrogatory sought
information about Pega revermes derived from different versions of its soffware;

Interropatory Mo, | 8: Identify all revenues received by .
Pegasystems for each fiscal year from 2012 through 2021 relating
to Pega 6.3, Pega 7.0 and any subsequent version broken out by

vear and version ol the soltware; and identify the costs and
expenses Pegasystems incurred in order to realize those revenues.

Answer: Pegasystems does not record or report revenue, or any
associated costs and expenses incurred by Pegasystems, based on
the “version™ of the product sold (e.z., Pega 6.3, Pega 7.0). There
is no mechanism or process by which Pegasysiems is able to
determine these revenue, cost and expense amounts. As a result,
Pegasystems’ financial results (including total revenue and all
associated costs and expenses) for cach applicable fiscal year as
reported to the SEC in Pegasystems” annual Form 10-K filings and
guarterly Form 10-0) filings are aitached as Schedule 3.

R. 47523-26 (objections omitted). While Pega disclaimed revenue records for versions of its
software in this answer-—the trial court interpreted the response (o disclaim records for all of its

producty or other fines of business: *[Y]ou've essentially given up by answering an
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interrogatory that you can't breakdown the damages, you can’t breakdown your revenue based
on lines of business,”

The trial cournt’s reading of the response misses the distinction between different prodects
and different “versions™ of the same product. The interrogatory asked about “versions™ of a
specific product: Pega's software. Reporting that Pega does not track revenue by software
versions is not tantamount to asserting that Pega sells no other products or that Pega does not
track revenue by product or by lines of business. This is particularly true where long before trial
Pega's damages expert, Platt, submined a report breaking out revenue attributable to various
products.

A trial court has the authority to exclude evidence when, for example, a party makes a
blunt disaviwal of “overcharge damages™ and then shows up at irial seeking 1o provie such
dumages, See Little v. Cooke, 274 Va. 697, 717-18 (2007). Similarly, if a party asserts in
discovery it has no witnesses on whether the traffic light was green or red—and that it conducted
no tests on its car’s brakes—the tral court can limit the litigant from providing witnesses at trial
who claim the light was green, Martin & Martin v. Bradley Enlers., 256 Va, 288, 292 (1998); it
can also bar undisclosed test reports that reveal the brakes were working perfectly. See Jofm
Crame, Inc. v. Jones, 271 Va. 581, 393 (2007) {in an expert report context). The logic behind
this authority is (1) to aid in disclosure of “all relevant and material evidence before trial in order
that the trial may be an effective method for arriving at the truth™ and (2) 1o prevent ambush at
trial. Cooke, 274 Va. at 717-18.

The above examples of clear discovery misstatements are straightforward and stark. And
litigants who provide misleading or false answers in discovery run the rizk of harsh
consequences at trial, But, here, Pega's discovery response was appropriate, under the

circumstances, and the proponent did not object or seck clarification of the response prior to trial.
Lo
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Appian framed its interrogatory to ask about “versions” of software rather than product lines.
Pega answered the interrogatory as it was posed. The interrogatory sought revenues “relating to
Pega 6.3, Pega 7.0 and any subsequent version broken out by vear and version of the soffweare.”
R. 47525 (emphases added). The interrogatory request by its express language did not ask Pega
to break down revenue based on other product or business lines—rather it focused on “versions™
of software. There was no ambush by Pega—or even surprise—as Appian received breakdowns
of other product lines in discovery.

If Appian felt the inlerrogatory answer was unclear or incomplete, it was permitted Lo
seck clarification through a pre-trial motion to compel and, further, @8 motion secking sanctions
for any failure to comply. Rule 4:12.% These options. oo, are consistent with the objectives
stated in Cooke of employing methods designed to arrive “at the truth™ and to prevent trial by
ambush. fd What happened at trial with respect to Interrogatory 18 defeated both of these
goals.

While a trial court wields considerable discretion in deciding evidentiary matters,
discretion does “not mean that the [trial] court may do whatever pleases it. The phrase [abuse of
discretion] means instead that the court has a range of choice, and than its decision will not be
disturbed as long as it stays within that range and is not influgnced by any mistake of law."
Lardrum v. Chippesham Jotmston-Willis Hosps,, fnc., 282 Va. 346, 352 (2011) (quoting Kern v,

TXC Prod. Corp., 738 F.2d 968, 970 (8th Cir, 15847).

% If Appian saw a possible inconsistency between Pega's interrogatory answer and its
evidence at trial, then its options for relief included objecting or seeking clarification pre-trial, or
introducing the response as evidence at trial and asking the jury to reject Pega's “new position™
as untrue, See Transilift Equip, Led v, Cunningham, 234 Va. 84, 93 (1987) ("Resolution of any
inconsistencies and discrepancies is peculiarly within the province of the jury.”); see aiso Gentry
v. Tovera Motor Corp., 252 Va. 30, 34 n.2 (1996) (*Discovery depositions and answers to
interrogatories generally are not conclusively binding upon a party.”™).
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An abuse of discretion . . . can occur in three principal ways: when
a relevant factor that should have been given significant weight is
not considered; when an irrelevant or improper factor is considered
and given significant weight: and when all proper {actors, and no
improper ones, are considered, but the court, in weighing those
factors, commits a clear error of judgment.

fd (quoting Kern, 738 F.2d at 970),

We do not see any justifiable basis for the trial court™s decision to bar admission of
evidence of Pega’s massive revenue from products which had nothing to do with any alleped
misappropriation based on the interrogatory response.  See Lawlor v. Commormwealth, 285 Va.
IB7, 213-14 (2013}, Landrunr, 282 Va. at 352, Here, the mrial court demonsirated an enror in
judgment in concluding that Pega's response to this interrogatory somehow foreclosed the
availahility of evidence of sales of other product lines.

Appian now posits two cases in an attempt to justify the exclusion of this evidence as a
recourse for “discovery abuses.” But both cases involve exclusion of evidence as a sanction for
violation of a court order. See Spaid v, Spaid, No. 0021-22-4_ slip op. a1 10-11 (Va. Cr. App.
Oet. 25, 2022) (affirming discovery sanction “afier the circuit court ordered™ compliance);
Moore v. Moore, No. 03 14-20-4, slip op. at 22 (Va. Cr App. Oct. 27, 2020) ([W]ife violated the
scheduling order.”™). Appian did not seek sanctions or assert noncompliance with a court order
regarding the interrogatory below. The trial court did not exclude Pega’s damages evidence as a

sanciion pursuant to Rule 4:12; thus, Appian’s reliance on the two, unpublished cases is

unpersuasive.

** Motably, even if a sanction had been imposed—and it was not—sanction analysis must
encompass some notion of proportionality. See Emerald Point, LLC v, Hawkins, 204 Vo, 544,
558-59 (2017) (in a spoliation context, “[t]o allow such a severe sanction as a matter of course
when a party has only negligently destroved evidence is neither just nor proportionate™ (quoting
Brookshire Brox., Lid v, Aldridge, 438 5. W.3d 9, 24 (Tex. 20014))); see afso United Stares v,
Rhymes, 218 F.3d 310, 321 (dth Cir. 2000) {en banc) (“[S]anction analysis must encompass
proportionality, and sanctions as extreme as witness exclusion must be proportional to the
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The trial court’s ruling to exclude Pega’s damages evidence was particular]y
consequential given the burden-shifting instruction on damages; we cannot say the wrongful
exclusion of this evidence based on the interrogatory response constitutes harmless error, given
the type of evidence excluded and the ultimate award in excess of two billion dollars, See Egan
v. Butler, 290 Va, 62, 69 (2015) (“In a civil case, the emroneous exclusion of evidence is
reversible error when the record fails to show plainly that the excluded evidence could not have
affected the verdict.” (quoting Barkley v. Wallace, 267 Va. 369, 3174 (2004)). Indeed. the
exclusion of this damages evidence—in tandem with [nstruction 14's emphasis on Pega’s total
sales—exponentially increased the likelihood of a runaway damages verdict that had no
correlation [0 proxXimate cause.

1V, The Toal Court Erred in Excluding Pega's Software Evidence on the Ground [t Was Not on
the Original Laptop Used in Discovery and in Denving Pega the Opportunity to Authenticate

It Under Rule of Evidence 2:901

*“Crenerally, we review a trial court’s decision Lo admit or exclude evidence using an

abuse of discretion standard and, on appeal, will not disturb a trial court’s decision to admit
evidence absent a finding of abuse of that discretion.” Warren v. Commorwealih, 76 Va. App.
788, B02 (2023) (quoting Avent. 279 Va. at 197). “The abuse-of-discretion standard includes
review to determing that the discretion was not guided by erroneous legal conclusions.™ fd
(quoting Coffman v. Commonwealth, 87 Va, App. 163, 166-67 (2017)).

*The proponent of the evidence bears the burden of establishing by a preponderance of
the evidence, the facts necessary 1o support its admissibility.” Bell v. Commamweaith, 49

Va. App. 570, 576 (Z007). “The requirement of authentication or identification as a condition

offense.”). Here, the exclusion of evidence of hundreds of millions of dollars in damages based

on a strained reading of a discovery response would lie beyond the pale of proportionality.
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precedent to admissibility is satisfied by evidence sufficient to support a finding that the thing in
guestion is what its proponent claims.” Va. R, Evid. 2:901.

“In general, electronic documents or records that are merely stored in a computer raise no
computer-specific authentication issues. 1f a computer processes data rather than merely storing
it, authentication issues may arise.” Midkiffv. Commomwvealth, 54 Va. App. 323, 137 (2009)
{citations omitted), aff'd, 280 Va. 216 {2010). “When a computer is used to create a data
compilation, how much information will be required abourt data input and processing (o
authenticate the output will depend on the nature and completeness of the data, the complexity of
the manipulation, and the routineness of the operation,” fd. (quoting MeCormick on Evidence
g 227 (Kenneth 5. Broun et al. eds., ath ed. 20067); see penerally Charles E. Friend & Kent
Sinclair, The Law of Evidence in Virginia § 17-1 (Bth ed.).>

A. The Discovery and Trial History of the Excluded Software Evidence

Appian served a discovery request asking Pega to produce relevant “versions™ of its
platform so Appian could analyze it and determine whether Pega made improvements based on
Appian’s trade secrets. Pega complied with the discovery request and provided its software 1o
Appian via a laptop computer. Prior to trial, Pega twice timely disclosed that it intended to
introduce “versions” of its software that both pre-dated and post-dated Zou’s tutorials. The
exhibit list had entries entitled, “Pega Laptop Containing Version 6.3 and subversion (Physical

Object)” and “Pega Laptop Containing Version 7.1 and subversions (Physical Object).” Appian

** A “computer decodes electronic records, converts them into a format understood by
users and either prints them or displays them on a terminal. A person who can verify that the
business records are authentic can present the evidence by testifving about what he saw
displayed or by presenting a printed copy of the display.” Lee v. Commomeealth, 28 Va App.
571,577 (1998 see alsa United States v. Ahlvirom, 330 F. App'x 232, 239 (d4th Cir. 2013)
inoting that any concems about the reliability of machine-generated information are addressed
through the process of authentication, which is generally satisfied by evidence describing the
process or system used to produce the result and showing it produces an accurate result).
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did not object gither time. Indeed, Appian conceded when arguing this issue that its discovery
request sought Pega’s BPM platform—not an old laptop.

The criginal laptop was, in Pega’s words, “a mechanism of getting the software” 1o
Appian. Morcover, Appian was fully eware of the laptop's transmission function; upon
receiving Pega’s sofiware, Appian moved the software onto another medium to view it and
concluded the laptop was “unusable™ for other purposes, Again, Appian raised no objection.
And during its case in chief, Appian showed the jury Pega’s software using a different laptop
than the one it received during discovery. However, when Pega sought to do the same thing,
Appian balked.

Specifically, Appian objected that, based on Pega’s discovery response, Pega could only
present its software evidence if it used the original laptop from discovery. Pega argued the
laptop was simply a means to produce its evidence, and the evidence at issue was its software.
The trial coun agreed with Appian and sustained the objection, excluding Pega from introducing
its software evidence and any demonstrative images taken from it, stating “[v]our ohjection to
the use of their—this new laptop is sustained,” The trial count observed that Pega was free (o use
the original, non-functional laptop used in discovery to show the software—but the discovery
laptop was not able to show it

Afier initially being rebuffed, Pega moved again to admit its software evidence when
presenting its case. Pega restated that Appian never objected to the exhibit list entries in

question. Pega proffered that its witness, Bixby, who worked for Pega for nearly 20 years as a

3 The issue arose initially when Pega was cross-examining Appian's expert and moved
to admit the software evidence. Pega wanted (o introduce its software to counter Appian’s
expert, who alleged that Pega used Appian’s trade secrets o improve its platform. The trial court
refused, finding “Pega produced the computer the way it is, 1fthey’re not ready to go with it
now, that's on them . . . if we can’t start the computer up, then you're going to have to do vour
cross without it,”
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chief designer of software, “can testify aboul how that software iz kept in the course of time and
whether or not this [is] the same thing that was given to Dr, Marshall.” Pega argued that its
software is & tungible product, and the software it would produce is the exact same thing as the
software Pega gave to Appian during discovery. Pega asked the trial court to allow Bixby to
attemnpt to authenticate the software evidence specifically as it related 1o his lestimony “about his
product that he developed, what it can do, what features it had.” Pega further explained that “it's
difficult for a witness 1o explain what that software locks like without showing semething to the
Jury 1o help themn understand "

Ultimately, the trial court ruled against Pega, stating “[t]hat computer is not coming into
evidence one way or another. It is not the same computer that was provided.” The trial court
found that Pega’s ability to authenticate the demonstratives via Bixby did not change anything:
“The fact that this upcoming witness may be able to authenticate what's on there, we're not
doing that. We're not having a trial within a wrial to authenticate that,”

In this case, we must determine whether the trial court abused its discretion when it ruled
Pega could not introduce its software evidence at trial because the software was on a different
laptop than the one used in discovery. Further, we must determine whether the trial court abused
its discretion in refusing to give Pega an epportuniy to authenticate its software on a different
laptop pursuant 1o Rule 2:9401.

B. The Court Improperly Prevented Pega from Authenticating Its Software

In a technical case where a multi-billion-dollar claim tumed on whether and how Pega
copied Appian’s functions. the trial court prevented Pega from displaying its sofiware and any
demonstrative images taken from it. This deprived Pega of evidence that could show that
functions it was accused of stealing actually pre-dated Zou or differed from Appian’s. Pega told

the court the software was “probably the most important exhibit in the case,™
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The trial court’s basis for excluding Pega’s software was that the software was
inadmissible unless it was contained on the same physical object on which it was produced to the
opposing party in discovery, In so ruling, the court conflated the evidence al issue—software—
with the method by which the evidence was to be transmitted in discovery (i.e., an electronic
transfer link, an external hard drive, or a different laptop). Appian acknowledged its discovery
request sought software—and Appian never lodged any pre-trial ohjection to what it received.

This Court has held, “clectronic documents or records that are merely stored ina
computer raisé no computer-specific authentication issues.” Miadkiff 54 Va. App. at 337
{quatation marks omitted).*® Thus, Pepa was entitled to introduce a copy of 11s software as long
as it was relevant, under Rule of Evidence 2:401, and authenticated, under Rule 2:901.57 See

Va. R. Evid. 2:402.

* In support of its position that the software evidence was properly excluded, Appian
cites two cases that acknowledge electronic evidence may be manipulated, and thus, Appian
argues a higher standard should apply to authenticating efectronic evidence. But neither case
stands for the proposition that Appian suggests, See United States v. Browne, 834 F.3d 403, 412
i{3d Cir. 2016) (while recognizing the unique nature of electronic evidence, the court nonetheless
found that rraditional authentication principles apply). Relatedly, in Knowles v. Commonwealth,
No. 1814-97-3, slip op, at 9 (Va. Ct. App. Oct. 27, 1998), an unpublished opinion, we stated that
“[a] computer record is peculiarly susceptible to tampering and to unidentifiable alterations by
any person who has access to the computer.” In Knowfles, however, the trial court excluded
electronic evidence on the ground that “the computer professional”™ who was to offer
authenticating testimony was not present to testify, By contrast, in this case, Pega’s witness was
both gualified and present to authenticate the evidence. See il at 8-9. Neither case Appian
invokes stands for the proposition that a higher standard applies when authenticating electronic
evidence in Virginia, nor does either case suggest that a refusal to permit Pega 1o authenticate its
software evidence was appropriate here. Instead, both cases, while noting that electronie
evidence may be susceptible to tampering in certain circumstances, suggest that traditional
authentication principles apply even to electronic evidence.

T The requirement of authentication or identification as a condition precedent io
admissibility is satisfied by evidence sufficient 1o support a finding that the thing in question is
what its proponent claims. Va. R Evid. 2:901.
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For purposes of authentication, under Virginia®s “very modest” standard, Friend &
Sinclair, Fhe Law of Evidence in Virginia, supra, § 16-1, the question was whether Pega had
evidence “sufficient for the trier of foct” to conclude Pega’s software was actually Pega's
software, Walters v. Littlefon, 223 Va. 446, 45] (1982) (emphasis added). Pega was prepared to
authenticate the software through the person, Stephen Bixby, who led development of the
software that Pega sought to introduce and who also would have testified that it was “the exact
same thing" Pega produced to Appian in discovery.

The trial court observed that allowing Pega to use a different computer 1o display the
evidence might raise doubts about the software’s authenticity. However, the court then expressly
prohibited Pega from authenticating it (“we"re not doing that™)y—even though the court
recopnized that Pega’s witness, Bixby, “may be able to authenticate what's on there.” And it
prohibited Pega from using a different laptop to demonstrate the software after having already
allowed Appian to show the software on a different laptop.™

A court abuses its discretion when it makes a mistake of law. See Lawlor, 285 Va. at 214
n.3. Itabuses its discretion when it fails to consider a relevant factor that should have been given
significant weight—or gives substantial weight to an immaterial factor. Landrum, 282 Va. at
352, A court also abuses its discretion “when it believes that the law requines something that i

does nod . ...~ Lowlor, 285 Va. at 213.

* As this Court observed over 35 years ago, “the potentially limitless application of
computer technelogy to evidentiary questions will continually require legal adaptation.” Penry
v. Commomvealth, 6 Va. App. 494, 499 (1988). As artificial intellipence progresses, battles over
the accuracy of computer images and manipulation of “deepfakes™ can be expected 1o intensify.
See generally Paul W. Grimm et al., Artificial Imelligence as Evidence. 19 Nw. 1. Tech. & Intell.
Prop. @ (2021). Mo such issues were raised here. Basic authentication efforts were simply
prohibited.
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Here, the law did not require that Pega must play the software to the jury on the same
laptop it provided in discovery, Jd 1T the exhibit were a voicemail or an officer’s body camera
footage, would only the exact thumb drive submitted in discovery be admissible? Moreover,
the court did not mention any basis under either Rule 2:901 or 2:403 for refusing to allow
authentication and excluding the evidence. It did state that the matter should have been resolved
pre-trinl—but, again, Appian never filed any objection to the list during discovery. Appian
authored the timing of its objection. Here, there simply was no indication that basic
authentication would have caused any unreasonable delay or hardship. Again., (1) Bixby was
present and prepared to say the software was the same as tendered in discovery. (2) there was no
specific claim of tampering or cormueption, (3) Appian had already introduced the software to the
jury on ifs own faptop, (4) authentication would not prevent Appian from challenging the
software if it had a plausible basis for doing so, and (5} no objection had been lodged by Appian
pre-trial in response to the discovery designation,

Appian cites no case prohibiting a party from introducing—iet alone even attempting to
authenticate—sofiware evidence on the ground that the software resides on a medium different
from the one used W transmil it in discovery. Nor does Appian explain why it was appropriate
tor the court to prohibit Pega from using the software on that basis when Appian’s expert

displayed the software on a different medium earlier at trial. Ultimately, under these

** Notably, intreducing the suthenticated evidence would not have deprived Appian of
the opportunity to challenge it, if it had a basis for doing so. Appian would still be free to argue
to the jury that the sofiware was corrupted. See Chwrch v. Commomwealth, 71 Va. App. 107,
[22=23 {2019) (finding when threshold for proving admissibility has been met, any gaps in the
evidence are relevant to the jury’s assessment of its weight rather than its admissibility).
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circumstances, the trial court abused its discretion in denving Pega the opportunity to

authenticate its software. See Landrum, 282 Va. at 352, %

C. Appian’s Atemnpt 1o Defend the Trial Conrt®s Exclusion of Pega's Software Fails

On appeal, Appian seeks to circumvent the trial court’s actual rationale for exclusion,
which was that the computer Pega brought 1o (ral “wias not “the laptop [Pega] gave [Appian]."™™
Lacking support for the trial count’s ruling, Appian attempts to recast the trial court's decision in
various wavs, First, Appian secks io portray the trial court’s order as a sanction bascd on a
purported “finding™ of “gamesmanship” in discovery. However, there is no such finding in the
record, In fact, Appian sought no such sanction during discovery, and the trial court imposed
none. MNorcould it have: Appian never objected to, or tried to flesh out, Pega’s discovery
response,

Appian then recasts the ruling by suggesting that the “court merely applied Rule E:‘JI}E.'S
authentication requirement.” Appellee’s Br. at 42, Again, the record ofTers Appian no solace.
Prohibiting a party from even attempting to authenticate evidence is not tantamount to applying
the authentication rule, Moreover, Appian does not contest Pega's profier that Bixby had
first-hand knowledge that the software was what Pega represented it to be and “the exact same
thing” Pega produced in discovery. Mere speculation about tampering generally goes to the
weight of the evidence, not its admissibility. See McDaniel, 73 Va. App. at 316; Reedy v.

Commomiyealth, 9 Va. App. 386, 391-92 ( 1990).

*'We do not suggest that concemn regarding a drawn-out and unnecessary “trial within a
trial” cannot be a proper basis for exclusion of evidence. At the same time, a trial within a trial is
sometimes mandated by our precedent. See Campbell v. Beitius, 244 Va, 347, 352 (1992) (legal
malpractice damages issues). On this record, however, there was no logical basis for prohibiting
Pega to authenticate its software evidence.
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Appian finally tries 1o minimize the impact of the ruling by suggesting that Pega
witnesses were permitted to argue they did not copy Appian’s software. Appian argues this was
enough—and that any error in excluding the software was de minimis or harmless, We reject
this analysis, Pega explained to the trial court that where software was concerned, demonstrative
aids were vital. With the software, Pega claims it could have shown the jury that “the leatures in
question in this case , , . either existed in Version 6.3, which predated Mr. Zow, or were
developed entirely independently within Pega without any input from Appian.” Further,
Appian’s expert was given broad discretion 1o opine—and he opined liberally—that many things
Pega saw on Appian’s system were copied by Pega on a grand scale. The best way to disprove
this testimony was by showing the jury that each function either predated Zou or worked
differently from Appian’s, or both.

The trial record further confirms the importance of this evidence, Virginia courts have
noted on multiple occasions that a litigant’s emphasis on certain evidence in closing argument
provides insight into whether an errar in admitting or excluding evidence is harmless. See
Keesee v, Donigan, 259 Va. 157, 162 (2000) (identifying prejudice fmrr! “emphasi[s] . . . in [a]
closing argument”); see also Hodges v. Commanwealth, 272 Va, 418, 437 (20046) (noling
frequent emphasis on erroneous evidence in closing argument); Durant v. Commonwealth, 7
Va. App. 454, 461 (1988) (proseculion emphasis on issue in closing argument weakens harmless
error claim), Here, Appian repeatedly attacked Pega for its lack of sefhware evidence in arguing
1o the jury. For example, Appian urged the jury in closing argument to reject the testimony of
Pepa’s witnesses who denied that Pega copied Appian’s trade secrets: Applan argued that Pepga
asked the jury simply to “take [its] word for it,” with no corroborating evidence. Il further

exploited Pepa’s lack of software evidence, telling the jury: “Show me, where it is? They
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haven't shoven you a thing . . . . Thar = how vou tell, you look ar the platform.” (Emphasis
added).

Prohibiting Pega from inroducing its software was not harmless error. See Food Lion v
Melron, 250 Va. 144, 153 (1993 (exclusion of evidence not harmless). The error significantly
hampered Pega’s liability defense, and we cannot say it did not affect the verdict, Barkley, 267

Va. at 374, Thus. the error necessitates reversal of the judgment.”’

V. The Tnal Courl Erred in [nstructing the Jury that the Number of People with Access 1o

> 1 vani™ 1 ion in Fxcluding Relevant

Because this case will be remanded for a mew trial, we must consider an additional issue
that is likely to arise on retrial, Veloeity Express Mid-Atlantic v. Hugen, 266 Va. 188, 203
(2003); Emerald Pofnt, LLC v, Howkins, 294 Va, 544, 555 (2017). The question is whether it is
appropriate for the trial court to instruct the jury—as it did in Instruction 13-1—that the number

of users of Appian’s platform is “not relevant to any issue in this case™ and 10 exclude related

evidence,

A, Standard of Review

Evidentiary rulings are reviewed for an abuse of discretion. Galloway v. Northampton
Crey., 299 Wa. 538, 363 (2021} In evaluating whether a trial court abused its discretion, we do
not substitute our judgment for that of the trial court. Instead, we consider whether the record
fairly supports the trial court’s action. See Carter v, Commonwealtf, 293 Va. 537, 343 (2017).
“A [circuit] court by definition abuses its discretion when it makes an error of law . ... The

abuse-of-discretion standard includes review 1o determine that the discretion was not guided by

*1 While a retrial is required on liability and damages under VUTSA, Pega has not
appealed the judgment on the VCCA claim and it stands.
ik
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erroneous legal conclusions.™ Porfer v. Commomwealth, 276 Va, 203, 260 (2008) (quoting Koon
v, Unified Staves, 518 V.S, 81, 100 {1996)),

In Virginia, “[a]ll relevant evidence s admissible, except as otherwise provided
by . . . statute, Rules of the Supreme Court of Virginia, or other evidentiary principles.”
Va. R. Evid. 2:402¢a). “*Relevant evidence™ means evidence having any tendency (o make the
existence of any fact in issue more probable or less probable than it would be without the
evidence.” Va. R. Evid. 2:401. Ewvidence is relevant if it has any logical tendency to prove an
issue in & case, and relevant evidence may be excluded only if the prejudicial effect of the
evidence outweighs its probative value. See John Crane, Tnc.. 274 Va. at 590; Jonex v
Commonwealth, 50 Va. App. 437, 446 (2007}, Here, the trial court did not apply balancing
considerations: it held that the “numbers™ evidence was irrelevant, excluded it, and instructed the
jury sccordingly, Whether an instruction aceurately states the law is reviewed de novo, Holmes,
76 Va. App. at 53.2

B. Evidence of the Number of People with Access to the Secrets is Not lrrelevant

The trial court granted Appian’s motion {r [imine to exclude evidence of the number of
people with access (o Appian’s platform. The trial court ruled that the number of people with

access to Appian's platform was “not relevant at all.” The court gave the jury an instruction that

2 Instruction 13-1 swated:

The numbers of users of the Appian platform and Appian Forum
licensees are not relevant (o any issue in this case, and any
evidence as to those numbers should be disregarded.
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provided, “[tjhe numbers of users of the Appian platform . . . are not relevant to any issue in this

CASE nli

Pega then proffered a swath of evidence that demonstrated that thousands of people had
access W0 the alleged trade secrets, supra at 12, with varying degrees of restrictions. For
example, various users were under different agreements, including licensing agreements, terms
of use for Appian Forum, additional terms of use, the Value-Added Service Provider Agreement,
the Business Pariner Agreement, and the Cloud Trial and Evaluation Clickwrap Agreement, all
of which required shifting amounts of protection. These agreements, moreover, did not
identify—or put users on notice of—the trade secrets at issue in this case.

Appian’s own expert lent some support to Pega's theory, At trial, Dr. Cole testified that
prospective customers that received free demos were not required to sign non-diselosure
gpreements. He also confirmed that prospective customers, who received firee demos, could
share descriptions, screenshots, and videos. Dr. Cole sugpested thar free trial users had access o
Appian’s trade secrets but were bound by terms of service, despite not having to sign
non-disclosure agreements. Appian put faith in the proposition that free users and others

carefully reviewed the legal restrictions buried behind the elick sereen. Pepa had less faith in

this mechanism.

4 In explaining its decision, the trial court stated,

Pegasystems cannot offer mere numbers as a way of showing that
the teade secret — that these are not Appian’s trade secrets . . ..
Pegasysiems can certainly put on evidence concerning the security
that Appian attached to its licensess and require of its

licensees . . . but it cannot just offer sheer numbers as & way to
show that Appian was not maintaining the secrecy of its alleged
trade secrets.

The suggestion that mere numbers alome cannot defeat a trade secret claim, however, does not
mean that evidence that thousands of users had access to Appian’s rade secrets is irmelevant.
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We do not disagree with the trial court’s basic premise that the number of people who can
se¢ the secret is not disposivive of whether the information is protected or generally known. This
is especially true where the information is zeglously shielded. See Bd of Trade of Chi, v
Christie Grain & Stock Co., 198 U5, 236, 250-5] (1%05) (finding holder of trade secret does not
lose rights by communicating secrets to others if done confidentially pursuant to a contract); see
aflve MicroSirategy fnc., 268 Va. at 262 (a rade secret owner does not lose protection “by
disclosing the secret to a licensee, an emplovee, or others” so long as the disclosure is made in
“confidence™). Forexample, milfions of people can enjoy a restaurant chain’s fried chicken, but
the recipe, if closely guarded, can still be a trade secret.™

Pega’s argument 15 that, while not dispositive, the number of people with access to
Appian’s trade secrets is relevant because it goes to multiple issues in the case—specifically,
whether Appian took reasonable efforts in protecting its secrets and whether such secrets were
pgenerally known and readily ascertainable. See Code § 5%.1-336. Indeed, courts have
consistently held that “the extent to which the information is known outside of [one’s] business™
is a “factor]] to be considered in determining whether given information is one™s trade secret.”

81 Hanalling Sys., Inc. v. Heisley, 753 F.2d 1244, 1256 (3d Cir. 1985) (quoting Restatement

- The fact that some or all of the components of the trade secret are
well-known does not preciude protection for a secret combination,
compilation. or integration of the individual elements. Hence.
even if all of the information is publicly available, a unique
combination of that information, which adds value o the
information. also may qualify as a trade secret.

Penaley Kick Mgmt, v. Coca Colg Co., 318 F.3d 1284, 1291 (1 1th Cir. 2003) {internal citations
omitted); see afso Decision fnsights, Tne, v. Sentia Grep, Ine,, 416 F. App™x 324, 329 (4th Cir,
20011) (recognizing “a trade secret may be composed of publicly-available information if the
method by which that information is compiled is not generally known™).
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(First) of Torts § 757, cmt. b {1939)). The Restatement of Tors lists the following factors as

instructive:

{ 1} the extent to which the information is known outside of his

business; (2) the extent to which it is known by employees and

others involved in his business; (3) the extent of measures taken by

him te guard the secrecy of the information; (4) the value of the

information to him and 1o his competitors: (3) the amount of effor

or money expended by him in developing the information; (6) the

case or difficulty with which the information could be properly

acquired or duplicated by others.
See Restatement of Torts, § 757, emt. b Pawwels v. Delodne LLFP, B3 F.4th 171, 181 n.2 (2d Cir.
2023) (applying Restatement factors); Allstate fns. Co. v. Fougere, 79 F.4th 172, 188 (151 Cir.
2023) (same).

Thus, while the number of people with access to information is not, in isolation,
determinative of the information’s rade secret status—such evidence is hardly irrelevant. To the
contrary, who is given access o such information, and in what numbers, are among the most
important factors in assessing both whether the information was generally available and the
reasonableness of efforts to maintain its secrecy. Twrrer Labs US4, Inc. v. CargaSpring, LLC,
Mo, 21-952, 2022 U.S. App. LEXIS 6070, at *3 (2d Cir. Mar. 9_2022) (listing cases); see
MicraSivaiegy Ine., 268 Va. at 264 (inguiries “require[] an ad hoc evaluation of all the
surrounding circumstances™). "

The bar for establishing that evidence is relevant is not high. See MeNeir v, Greer-fHale
Chinchilia Rawnch, 194 Va. 623, 629 (1953) ("The criterion of relevancy is whether or not the

evidence tends to cast any light upon the subject of the inguiry.™). Appian has not provided a

sinzle case where an instruction was given informing a jury that such “numbers” evidence is

¥ Similarly, courts have chserved that “the chance of a leak increases as the number of
people having access (o information increases.” United Steelworkers of Am. v. Auchier, 763 F.2d

T28, 743 (3d Cir. 1985).
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irrelevant. Instead, it has framed a different question: is it permissible for a factfinder to
determine that confidentiality provisions ane so clear as to preserve trade secrecy despite
disclosure to numerous trusted people?® But that is a distinet inguiry, going to the merits of the
claim, from the question we are reviewing: is the excluded evidence about thousands of people
having access to Appian’s trade secrets irrelevant as a matter of law in the context of a trade
secret clagm?

Appian does not argue it was entitied to judgment below as & matter of law—it argues the
factfinder’s verdict should be upheld. But, none of the cases cited by Appian prohibir a
factfinder from making the trade secret determination based on many factors, including the
number of people with access to the alleged secret, This is particularly true where, as here, the
adequacy of confidentiality measures was hotly disputed, Pega proffered, for example, that
thousands of free trial users and prospective customers of Appian had access (o review the
secrets and that Appian did not even keep track of how many “Value Added Service Provider
Agreements” it had issued.

As noted above, Appian took many legitimate steps to protect its secrets—and a

reasonable jury certainly could find its actions sufficient to afford its information trade secret

** T be sure, there are cases that answer this question in the affirmative. See SwcSori v.
Imnovative Routines, nt'l, No. 04-3623, 2011 LS. Dist. LEXIS 92321, at *40 (D.NJ. Aug. 1B,
2011} (“distribution . . . to many users” does “not recessarily negate trade secrecy,” as s matter
of law, if the owner also took comrespondingly reasonable measures to protect secrecy); see
Diprme, 240 Va. at 297 (“The secrecy need not be absolute; the owner of a trade secret may,
without losing protection, disclose it to a licensee, an emplovee, or a stranger, if the disclosure is
made in conflidence, express or implied.™). Similarly, courts have rejected trade secret claims
based on the imdied “number of people who had access"—however, even this confirms that the
“numbers” evidence was considered, See Oberfoell v. Kyte, No. A1T-0575, 2018 Minn, App.
Unpub. LEXIS 74, at *10 (Jan. 22, 2018). Ultimately, trade secret “number™ issues come in
varving shapes and sizes. For example, in Diomne, a family owned business was at issuc and the
actions of one actor with a confidentiality agreement were under review—by contrast, in &
software case thousands of users may have access, with varying levels of restrictions, and the
measures for controlling such restrictions may be hotly contested.

- 50 .



ATTACHMENT B

status. But, ultimately, in this case, that is a factual question: and here the trial count improperly
removed a relevant factor from the jury’s consideration.  MicroStrategy Inc., 268 Va. at 264-65
{whether a trade secret exists is generally a question of fact). This error denied Pega the
opportunity to effectively argue that Appian forfeited its trade secret protection by broadly
sharing the information with thousands.” On remand, an instruction telling jurors that such
evidence is not relevant should not be granted.
CONCLUSION

This complex trial ventured into uncharted legal waters and culminated in a multi-billion
dollar damages award which we now reverse. We reject Pega’s claim that Appian failed 1o
establish misappropriation of any trade secret as a matter of law. However, we agree with Pega
that the trial court erred in granting Instruction 14, which relieved Appian of its proper burden to
prove causation between the alleged misappropriation and any damages. Moreover, while Jury
Instruction |4 erronecusly permitted Appian to rely on Pega's total “sales™ o prove unjust
enrichment damages, the trial court then improperly foreclosed Pega. based on Interrogatory 18,
from showing that many of Pega's total sales were in areas in which Appian did not even

compete with Pega.

T Appian posits that the trial count actually excluded the numbers evidence based on
other grounds: “confusion™ concerns, application of Rule of Evidence 2:403(a)(i), or as a wrial
sanction. While Appian made these arguments to the trial court, ultimately the trial court
excluded the evidence on relevancy grounds; the record does not support Appian's suggestion
that the trial court’s exclusion was on any ground other than relevancy. The trial court, upon
considering case law from both sides, found the evidence that related to the number of people
with access o Appian’'s rade secrets was simply irrelevant. “My view is that the numbers are
ni relevant at all, as I read the cases.™ In granting jury Instruction 13-1, the trial court stated,
“I"ve re-reviewed the case law, and ir°s my view that the numbers are not, not relevant. The
reason is pretty simple, The case law indicates what that would mean is that vou got more
successtul selling your secret, vou lose the secrel. Certainly the law can’t allow that.”
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Under the circumstances of this case, the trial court also abused its discretion by refusing
o permit Pega o attempt to authenticate its software evidence and, as & consequence. by
excluding Pega’s software—a principal means of demonstrating it did not steal secrets through
Zou—on the basis that it was on a different laptop than provided in discovery. Finally, on
remand. the trial court should refrain from instructing the jury that the number of people with
access to Appian’s platform is “pot relevant™—and, accordingly, should not exclude all related
evidence of these numbers on that basis. We reverse the judgment as to the VUTSA claims and

remand for a new trial consistent with this opinion.

Affirmed in part, reversed in part, and remanided,

-6l -
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APPIAN CORPORATION
QPINION BY

v. Record Mo, 240736 JUSTICE WESLEY G. RUSSELL. JIR.
JANUARY 8. 2026

PEGASYSTEMS, INC.
FROM THE COURT OF APPEALS OF VIRGINIA

Appian Corporation (“Appian”) appeals from a judgment of the Court of Appeals
reversing a jury verdict in its favor against Pegasystems Inc. (“Pega™). Specifically, Appian
asserts that the Court of Appeals erred in reversing the circuit court’s decisions regarding two
jury instruetions and several discovery/evidentiary issues. In addition to defending the Court of
Appeals” judgment on the errors alleged by Appign, Pega asserts cross-error, arguing that the
Court of Appeals erred in affirming the denial of its motions to strike and set aside the verdict.
For the reasons that follow, we affirm the judgment of the Court of Appeals.

I. BACKGROUND'

Appian and Pega are software companies that create and sell business process
management (“BPM™) platforms. “low-code™ software that automates complex multi-step
processes for businesses. Appian and Pega are “aggressively direct competitors[,]” often finding
themselves competing for the same customers,

Although Pega had entered the BPM marketplace nearly two decades before Appian, by

2012, Appian had achieved higher rankings in certain industry ratings. Alan Trefler, Pega's

| Portions of the record below were sealed by the circuit court. “To the extent that we
mention facts found only in the sealed record, we unseal only those specific facts, finding them
relevant to our decision in this case. The remainder of the previously sealed record remains
sealed.” Mink Dwy Du v, Commomaeaith, 292 Va 555, 560 n.3 (2016).
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CED, conceded that Appian’s ascent in the ratings was upsetting, with other Pega employees
contemporancously deseribing the news as “catastrophic and unexpected.”
A, Pega engages in corporate espionage

In February 2012, Pega’s then-head of competitive intelligence, John Petronio, sought to
improve Pega's industry standing vis-a-vis Appian. Petronio hired the professional staffing and
solutions firm K Force to find and hire an “Appian Developer who has extensive experience with
BPM Tools™ to aid in a “competitive analysis project].]” The prospective developer needed
“access to [Appian’s] systems” but “should not have worked directly for Appian.” KForee's
notes also included instructions from Petronio that KForce was to “make sure” that the developer
was not “loyal” to Appian “becavse [Petronio] doesn’t want it getting back to Appian that Pega
is doing this waork.”

These recruitment efforts led Pega to Youyvong Zou, a software developer emploved at
the time by Serco, a government contractor. Critically, Zou's role within Serco gave him access
to Appian’s BPM platform. which Serco licensed from Appian. As an employvee of an Appian
business partner, Zou also had access to Appian Forum, a password-protected website where
Appian employees, customers. and business partners could access Appian product
documentation, download Appian software, and participate in discussion threads regarding
Appian products,

Fou started moonlighting as a consultant for Pega in early 2012, The purpose of his work
for Pega was to get access to Appian’s “software [and] documentation™ and then pressire-1est
and conduct experiments within the platform in order to identify its strengths and weaknesses.
Fou's status as &n expert in Appian software, and more importantly his status as someone with

access to Appian's documentation and software, made him valuable to Pega,
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Zou's role as an outside contractor was key: Appian had no interest in sharing
information regarding its platform with a direct competitor, Pega emplovees repeatedly
acknowledged in depositions and at trial that Appian’s “internal workings™ were a “black box,”
Appian was “very guarded about their lechnology.™ and the company “would not have sold
[Pega] a license”™ to use its software. As & result, in its internal communications, Pega
characierized £ou as its Appian “spy,”

Lou provided intellipence to Pega in three primary wavs: (1) préparing video mtorials of
himself building applications in Appian to assist Pega in “find{ing] weaknesses [Pega) can
exploit™ and strengths to incorporate in its products; (2) participating in live presentations with
Pega employvees to the same effect; and (3) downloading and sharing confidential Appian
documentation saved in Appian Forum with Pega,

Appian identified numerous tutorial videos created by Zou o assist Pega. Zou’s video
presentations to Pega emplovees were geared toward demonstrating user experience and
answering Pega employee guestions, including by describing the architecture of Appian’s social
interface, fou’s presentations also involved visiting Pega’s headguarters in Massachusetts twice
to meet with senior leadership and other employvees.

Pega went to great lengths to conceal Zou's identity during his presentations to Pega
employees. Pega leadership "spent hours and hours removing (blurring) [Zou’s] name from the
videos™ he had prepared and requested that he “change his name on the screen and the ownership
of the assets (within Appian)” ahead of a presentation to keep himself anonymaous. In fact, Pega
employees often referred to Zow as “Matt” or “the other *‘Matt™ intemally—a tongue-in-cheek

reference to Matt Calkins, Appian’s CEO—to keep him from being “outed™ as Pega's “spy.”
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The doecumentation Lou shared with Pega included Appian’s “High Availability and
Disaster Recovery Configurations” architecture diagrams that “revealfed] how Appian handle{d]
high performance],|” as well as key documentation relating to Appian’s maobile and social
features. Petronio testified that “the information from Mr. Zou was folded into documents tor
sales, including internal stratepy documents and external documents that they could . . . use with
a customer or give to the customer,” Zouw’s tutorials and Appian’s documents were “used to
ediscate [Pega’s) sales teams and help them form competitive strategies]. |” and multiple Pega
employees estified to the way Zou's insights were parlayed into briefs deployed by Pega when
competing ageinst Appian.

Between 2013 and 2021, Pega was in dircct competition with Appian over 200 times. A
member of Pega’s sales team told others in 2013 that, “[i]f your team is competing against
Appian anvwhere, please get in touch with . . . John Petronio ASAP to get a briefing on where
you should attack Appian[.]” Evidence at trial also established that Pega incorporated Appian's
intemmal information and processes into its own platform in order to improve it. As a result,
Appian's product change expert, Dr. Richard Marshall, identified “striking similarities” between
the two companies” products.

Zou continued his work for Pega until he lost access to Appian’s server in 2014, Despite
the loss of its “spy.,” Pega continued o aitempt to access Appian’s sy stems surreptitiously,
Specifically, Pega emplovees used aliases and non-Pega credentials to try to access Appian’s free
trials, Pega's own Chief Technology Officer conceded that such effarts were not appropriate and
regretted his failure to take steps that would have prevented the activities.

Appian learned of Pega’s attempis at corporate espionage in 2020 froman ironic source,

Petronio, who had been laid off by Pega in 2015, was hired by Appian, eventually becoming its
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Senior Director of Market Intelligence and Strategy. In 2020, Petronio disclosed the work he
hod done at Pega with Zou to Appian’s counsel. Appian subseguently filed several claims
against Pega and Zou, including claims for misappropriation of trade secrets under the Virginia
Uniform Trade Secrets Act (“VUTSA™), Code § 59.1-336 &t seq.”
B. The fruits of Pega's corporale espionage
Dr. Marshall, Appian’s product change expert, identified “five illustrative improvements™

in Pega’s platform that he traced back to information supplied to the company by £ou;

{ 1) “smart services” — an invention that allows ordinary users to

autormatically carry out “complex. dynamic actions”™ without

needing tx know how (o code;

(2} “ease of editing™ - a feature that allows programmers who

make a mistake to “go strmight back into the editing environment

without having 10 go back through complex series of navigations™;

{3) “custom data types™ — a feature allowing developers to group
related pieces of data together:

{4} “out-of-the-box"™ social = an “innovative single interface™ that

brings “collaboration into the work context™ and gives centralored

access o work lists and tasks all in the same place; and

{5) “out-of-the-box™ mobile — a feature allowing applications to

run on bath desktop and mobile devices without additional coding

or effort.

Although Pega might have known “what” these Appian features were, Zou provided the

“how™—the “architecture and design behind thar ‘what.™ At trial, Dr. Marshall walked the jury
through each of these features. explaining what they were and how they had been implemented

into Pega’s platform, tracking the changes between Pega softwane versions 6.3 and 7.1, From his

2 Appian’s complaint also alleged violations of the Virginia Computer Crimes Act
(*VOCA™) and included counts for tortious interference with Appian’s business expectancies,
statutory business conspiracy, and comman law conspiracy. All but the VUTSA and YCCA
claims were resolved prior to the jury’s verdict.
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review of Zou's videos, the documeniation Zou provided Pega, and Pega’s internal
communications, Dr. Marshall concluded that Pega looked at the architecture of these Appian
features to create Pega analogues that were then implemented into its own software, beginning
with version 7.1,

Appian also argued that Zou’s information revealed product weaknesses that Appian did
not want to be revealed to customers and that Pega incorporated into its marketing efforts when
competing against Appian. Specifically, Dr. Eric Cole, one of Appian’s other experts, identified
seven “weaknesses” as trade secrets: (1) concurrent development and locking of process model;
{2) weak reporting tools and chart types available; (3) web services returning only a Process [Tx;
{4) specifics on unified management tools available; (5) star schema'‘reporting on external data;
(&) configuration and customization of checkpointing: and (7) topology specifics. including
information from experimentation. As existing stratégy documents were supplemented with the
intelligence gathered by the spying efforts, a Pega emplovee exclaimed: “We should never lose
against Appian!”

As noted above, Zou was able to download and share Appian documentation, such as the
user manual, because of his access o Appian Forum. Appian Forum's terms. however, did not
allow those with access to share Appian’s proprietary information with competitors. [n pertinent
part, authorized users were informed:

Use of Documents

oo Y ou may download, view, copy, and print the Documents
subject to the following: (a) the Documents may be used only lor
persanal, informational, and non-commercial purposes, and (b) the
Documents may not be modified or altered in any way. Except as
set forth above, vou may not use, download, upload, copy, print,
display, perform, reproduce, publish, license, post, transmit, or
distribute any Documents, in whole or in part, without Our

express, prior written consent.

and
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Lise of Soffware

... Anv Software You download or access through the Site is the
copyrighted work of Appian or its licensors. Use of the Software
is subject to the terms of the separate software license agreement
between You and Appian which governs Your use of the Software
(“Software License Agreement’™) and which triggered Your receipt
of a username and password to access the Site. To the extent you
do not have a separate license agresment with Appian for the
Software, vou are prohibited from downloading, accessing or using
the Software without Appian’s express prior written consent.

Dr. Cole testified that many of the documents on the Appian Forum were labeled
“confidential™—as was the server all of the documents were housed in—and marked and
controlled in a way indicating that they were trade secrets. Zou also was a signatory of Serca’s
“Employee Proprietary and Confidential Information Agreement,” which included several
provisions against sharing confidential information leamned by Zou during his employment at
Serco.”

C. Discovery and other disputes and their effect at trial
The hypercompetitive relationship between Appian and Pega was not limited to business

dealings; it was evident in how the parties approached discovery and other pretrial obligations.

* At trial, Pega offered evidence that Appian's licensees were allowed 1o install Appian
software in order to *[m Jarket, promote and demonstrate the Appian Software to prospective
customers.” These licensees—often playing the role of “resellers™ —were not required to secure
confidentiality agreements from prospective customers who received demonstrations, and these
customers could take pictures and videos of the demonstrations provided by the licensees. The
demonsirations, however, required supervision by the Appian business partner, who was
“prohibited from offering potential customers unsupervised access 1o the Appian Sofiware over
the internet].]” Customers could also apply for free trials from Appian, but were subject to
*“clickwrap” terms and conditions when registering for the trials. See, e.g., Valiente v. Nexgen
Cilobal, LLC, 2025 LS. App. LEXIS 29445, at *18 (1 1th Cir. Nov, 10, 2025) (explaining that
“la] clickwrap agreement is created when users assent to terms by clicking a button near a
dizsclosure referencing those terms" and that “a clickwrap agreement may be formed when . . .
users are required to click on an °1 agree’ box after being presented with a list of terms and
conditions of use” of a website or software) (citing Lamonaco v. Lxperian Info. Sols., Ime., 141
F.4th 1343, 1347 (1 1th Cir. 2025) and Newven v. Barnes & Noble Inc., T63 F3d 1171, 1175 (9th
Cir. 2014)).



ATTACHMENT C

A review of the record reveals that the parties took aggressive positions in discovery, which led
to multiple pretrial disputes resulting in several pretrial and trial rulings that are issues in this
appeal.

1. The number of people with sccess 1o Appian’s trade secrets

Rather than simply identifying the number of authorized users of its platform, Appian
filed a motion i fmise 10 exclude any evidence and argument regarding the distribution of
licenses to the platform, arguing that “[t]he number of licenses that Appian distributed or the
amount, if any, that Appian charged for licenses 1s inrelevant to any claims or defenses in this
case,” Pega argued that the number of people who had access to Appian’s platform through free
trials was relevant 1o a trade secrets defense because it showed that Appian did not take
reasonable measures to protect its so-called “secrets.” [t proffered that, if allowed o explore this
issue at trial, witnesses “would have testified that Appian’s records reflect close to 45,000
registrations between 2012 and 2021 for Appian Forum; over 1808 free trial registrations
[between] 2002 and 2010 T; and over 12,000 [free irial] registrations between 2017 and 2020.7

The circuit court granted Appian’s motion, ruling that “Pegasystems cannot offer mere
numbers as a way of showing that . . . these arc not Appian’s trade secrets,” Pega was free o put
into evidence testimony “concerning the security that Appian attached to its licensees[, [ but i
could not “just offer sheer numbers as a way to show that Appian was nol maintaining the
secrecy of its alleged trade secrets,”™

Throughout the trial, Appian and Pega repeatedly clashed over this ruling, with Appian
ohjecting that Pega was eliciting testimony or presenting evidence that improperly went to the
number of free licenses Appian offered. Atan Apnl 20, 2022 hearing on jury instructions,

Appian offered a curative instruction, Jury Instruction 13-1: “The numbers of users of the
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Appian platform and Appian Forum licensees are not relevant 1o any issue in this case, and any
evidence as to those numbers should be disregarded.™

Appian argued that the instruction was necessary, despite the successful motion in fimine,
because “the jury still heard evidence of the number of licensees, the number of users of the
Appian platform.” Pepa disagreed, arguing that it was “unnecessary™ and “not a neutral
instruction.” Moreover, Pega “couldn’t find any support for an extraneouws instruction like this
one that talks about the number of users or the number of people who had access, instructing the
jury not to consider that fact.™ The circuit cournt gave the instruction.

2. Pega’s production of its software in discovery

The partics also clashed over the manner in which Pega produced its software pretrial,
how Pega identified the software as an exhibit as required by the pretrial order, and whether the
software could be shown to the jury. Central to Appian™s case was its claim that Pega had
incorporated Appian’s trade secrets into software beginning with version 7.1, improving the
software when compared to version 6.3, which predated Zou’s activities,

During discovery, Pega produced an 8-gigabyie laptop with the refevant software
versions on it. In wrn, Appian provided it o its expert, Dr. Marshall. When Dr. Marshall
reviewed the various software versions (and subversions), he identified some “vagaries.”
“limited corruption.”™ and “leftovers™ in version 7.1.8 of Pega’s platform. Nonctheless, he was
able to test “all of the key points™ of the various versions, including the corrupted one, Dr.
Marshall noted that the software Péga provided duning discovery was “server software” not
designed to run on an 8-gigabyte laptop; admitted that he had taken the software off of the
production laptop and moved it to an external drive in order to conduct his analysis; and testified

using demonstratives derived from material he reviewed from that external drive.
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Consistent with its obligations under the pretrial order to identily exhibits prior to trial,
Pega identified as an exhibit the software it had produced on the laptop in discovery.
Specifically, Pega listed exhibits DX-1575 and DX-1576, “Pega Laptop Containing Version 6.3
and subversion (Physical Object)” and “Pepa Laptop Containing Version 7.1 and subversions
{Physical Object)].|”

At trial, Pega sought to introduce copies of Pega software versions 6.3 and 7.1 during its
cross-examination of Appian’s witness, Dr. Marshall. In doing so, Pega did not seek 1o use the
laptop that it had produced in discovery, but rather, sought 10 use a different laptop. Appian
objected on the grounds that the laptop Pega sought to use was not the same “[p]hysical [o]bject”
a% the laptop it had provided to Appian during discovery and there was no guarantee that it
contained the same exact software that had been produced in discovery.

Appian argued that because [r. Marshall had not examined Pega's new laptop, he could
not confirm that the software on it was the same as the software he had reviewed. [ Pega had
wanled to introduce a new laptop, it “had every opportunity (o provide timely notice to set that
up to take a notice of inspection, but given where we are now™ in trial, Appian insisted that Pega
should have to use the laptop it had produced in discovery. The circuit court agreed, sustaining
Appian's objection and requiring that Pega use the laptop it produced in discovery when cross-
examining Dr. Marshall, Ultimately, that laptop, whether due (o age, unsuitability for the
function, or some other reason, proved inoperable. When Pega requested the option of
substituting the software “for a more legible copy™ the circuit court declined, saying: “Mo. We
are done with this issue. We are going to bring the jury in and we’re going o get this case

moving.”
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This would not be the last time this issue arose, and Pega clashed both with Appian’s
counsel and the circuit court on this topic several times before the trial was done. Pega offered
to have one of its witnesses, Stephen Bixby, authenticate the sottware versions on the newer
laptop on the stand. It proffered that Bixby—the development lead at Pega—would “testify
about how that software is kept in the course of time and whether or not this is the same thing
that was given to Dr, Marshall.” Moreover, Pega also proffered that Bixby would testity that he
wis responsible for the team that built the sofiware and “would have shown the jury how the
software existed in Version 6.3 versus 7.1, and explained why, in his percipient knowledge, the
changes to the software had nothing at all to do with Mr. Zou's input[.]"

The circuit court refused to aliow Bixby to authenticate the software on the new laptop
and again sustained Appian’s objection o Pega introducing the software, stating:

Let me make my position very, very clear because apparently Pega
is not grasping it That computer is not coming inte evidence one

way or another. It is not the same computer that was provided. 1T
Pega wanted 10 use a computer in evidence, they should have

provided one that worked a little bit better than apparently the one

that was provided . . . that computer is not coming in to evidence.

The foct that this upcoming witness may be able 1o authenticale

what 's on there, we 'ré not doing that. We re not heaving o rial

within @ fricd to authenticate thar, That's something that should

have been dealt with pre-trial during discovery.
{ Emphasis added. )

The circuit court further noted that counsel was revisiting arguments that had been made

before, and “[t]his case is dragging. and it’s dragging much maore than it should.” When Bixby
did take the stand. he was allowed to festify 1o aspects of Pega 6.3 and 7.1, but not to

demonsirale those aspects to the jury using Pega's software evidence.
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3. Pega's discovery responses relating 1o damages

The parties also engaged in contentious discovery regarding any damage that Appian
claimed to have suffered as a result of Pega’s alleged theft of its trade secrets. Appian served
Interrogatory #17, which sought information detailing the revenue Pega had received from

identified customers over a specified time period, and Interrogatory # 1E, which reads:

Interrogatory Mo, | 8: fdentity all revenues received by
Pegasystems for each fiscal year from 2012 through 2021 refating

to Pega 6.3, Pega 7.0 and any subscguent version broken out by
vear and version of the software; and identify the costs and
expenses Pepasystems incurred in order o realize those revenues.

In responise, Pega filed an October 29, 2021 motion for a protective order, arguing that
the interrogatories were part of an “improper effort to obtain in this case discovery unrelated to
the claims pled in Appian’s long-pending Complaint],]” and instead related 1o a then-unapproved
Amended Complaint. Appian filed a motion to compel Pega to answer Interrogatory #17, but
did not move to compel a response to Interrogatory # LR, noting instead in a footnote that
Interrogatory #18 “is already before the Court on Pegasystems” motion for a protective order[,]”
and it “expects a prompl response as to that interrogatory upon denial of Pegasystems’™ motion,™
At a November 4, 2021 hearing, Pega withdrew its motion for a protective order but not its
objections to Interrogatory #17. Afiter further back-and-forth, the circuit court entered a
SCONSENT ORDER™ on November 8, 2021, resolving Appian’s motion to compel an answer 1o
Interrogatory #17. The consent order provided “that Pegasystems” objections 1o Interrogatory
are overruled, Pegasystems will fully answer Appian’s Interrogatory 17 no later than Movember
15, 2021." The consent order made no mention of Interrogatory #18.

On November 15, 2021, Pega provided both objections and answers to Interrogatory #17

and Interrogatory #18, In its response, Pega continued to object to Interrogatory #1 8 as

12
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“overbroad, unduly burdensome, and secking irrelevant information™—claiming it “secks
information about “all revenues’ relating o certain products, not limited to those opportunities (if
any) where Pegasystems allegedly used information obtained improperly to convinge a particular
customer to buy or license that Pegasvstems product or service in preference to an Appian
product,” The ohjection continues by noting that “Pegasystems derived revenue from the above
products that was wholly unrelated to any competitive situation with Appian, and such revenue is
not relevant to Appian’s claims.” Pega went on to respond to the Interrogatory with the
following:

Motwithstanding the foregoing objections, Pegasystems will

provide revenue information by producing data obtained from

business records maintained in the ordinary course of its business

pursuant to Va. Sup. Ct. B 4:8(0."" Pegasysiems does not record

ar repart revenue, of any associated costs and expenses incurred by

Pegasystemns. based on the “version™ of the product sold (e.g., Pega

6.3, Pega 7.0), There is no mechanism or process by which

Pegasystens is able to determine these revenue, cost and expense
amounts. As aresult, Pegasystems” financial results (including

4 Rule 4:8(f) provides that

[w]here the answer to an interrogatory may be derived or
ascertumed from the business records, including electronical ly
stored information. of the party upon whom the imerrogatory has
been served or from an examination, audit or inspection of such
business records, or from a compilation, abstract or summary
based thereon, and the burden of deriving or ascertaining the
answer is substantially the same for the party serving the
interrogatory as for the party served, it is a sufficient answer to
such interrogatory 10 specily the records from which the answer
may be derived or ascertained and to afford to the party serving the
interrogatory reasonable opportunity to examine, audit or inspect
such records and o0 make copies, compilations, abstracts or
summaries, A specification must be in sufficient detail to permit
the interropating party to locate and to identify, as readily as can
the party served, the records from which the answer may be
ascertained. A specification of electronically stored information
may be made under this Rule if the information will be made
available in a reasonably usable Form or forms.
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total revenue and all associated costs and expenses) for each
applicable fiscal vear as reported to the SEC in Pegasystems’
annual Form 10-K filings and quarterly Form 10-0 filings are
attached as Schedule 3.

During trial, Pega attempted to adduce evidence that some of its revenue was earned from
the sale of non-BPM platform products that had ne connection to the alleged corporate
espionage. Appian consistently chjected to these atiempis, arguing that, because Pega had
provided its total corporate financial statements without any altempts at differentiation between
products in its response to Interrogatory #18, Pega was precluded from offering such
differentiation at trial. Appian buttressed its interprefaticn of the response to Interrogatory #18
with deposition testimony from Pega’s CFO that the “Pega Platform™ accounts for 90 percent or
above™ of Pega's revenue, and software applications and programs that are nol tied to the Pega
Platform are only a “small part™ of Pega’s business. Pega countered, arguing that [nterrogatory
H1B did not seek a revenue breakdown with respect to the different “end products” Pega
produced. but rather, only asked for revenues related o two “versions”™ of Pega’s BPM platform.
The fact that Pega did not track revenue by version of & single product—its BPM platform—did
not mean that it did not track revenue by product line.

The circuit court held that Pega’s answer to Interrogatory 818, “strongly suggests . . . that
the revenue related to these platforms is the revenue™ at issue, and Pega could not “breakdown
[its] revenue based on lines of business.” {Emphasis added.) As a result, it had “essentially
given up” any defense that it had eamed significant revenue from non-BPM platform products.
Pega proffered that if Appian’s objection had been overruled, Pega CEO Alan Trefler would
have testified that there were multiple non-BPM platform product categories at Pega; “more than
50 percent of Pega’s revenue [was] derived from customers for these other producis” during the

relevant pericd; and Appian and Pega did not compete regarding these other products,
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Additional testimony from Pega’s CTO would have established that a portion of Pega customers
“bought things that Appian didn't sell.” Similarly, Simon Platt, Pega's damages expert, was
prevented from testifying that Appian did not compete with Pega regarding certain Pega products
and lines of business, and Pega was kept from pressing James Malackowski, Appian’s damages
expert, on whether his damages calculations included non-BPM platform products sold by Pega
for which there was no connection to the alleged espionage.
4. Who bears what burden on damages
A final arca of contention between the parties that is pertinent to this appeal revolved

around the allocation of the burden of proof on damages. Drawing from the Restaternent ( Third)
of Unfair Competition, § 45 cmt. [, Appian argued that while the burden of production initially
lay with Appian o establish Pega’s sales of products tainted by Pega’s alleged misappropriation
of trade secrets, the burden on damages should shift once that threshold showing had been made.
Specifically, Appian contended that if the jury determined that Pega had sofd tainted products, it
became Pega’s obligation 1o demonstrate that any portion of those sales should not be attributed
to the misappropriation of trade secrets. Pega objected. arguing that Appian’s position Was
essentially “proximate cause isn’t required™ and that Yirginia law did not provide for burden-
shifting in this scenario. The circuit court ultimately agreed with Appian and gave the jury
[nstruction # 14, which, in pertinent part, reads:

IF you find that plaintiff Appian has proved by greater weight of

the evidence its claim for misappropriation of trade secrets against

defendant Pegasystems, you must find your verdict for Appian and

decide the issue of damages as to Pegasystems. You may award

the amount of unjust enrichment caused by misappropriation.

For unjust enrichment. Appian is entitled to recover Pegasystems’

net prafits. Appian has the burden of establishing by greater

weight of the evidence Pegasystems™ sales: Pegasysiems hay the
brrden of extablishing by greater weight of the evidence any
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portion of the salex not alfributable to the trade secret or tradg
secrels and any expenses fo be deducled in determining net profits.

{Emphasis added.)

Al the close of trial—which ran for seven weeks—the jury found for Appian. [t awarded
Appian damages in the amount of $2,036.860,045 from Pega and $5,000 from Zou for the
VUTSA violation. Pega moved to set aside the verdict. but the circuit court denied the motion.

Pega appealed to the Court of Appeals, first arguing that the circuit courn erred in entering
Judgment on the jury's verdict bécause the evidence was insufficient to establish that Pega had
misappropriated the trade secrets of Appian. Pegasystems Ine, v. Appian Corp., 81 Va. App.
433, 448-49 (2024), Alternatively, Pega contended that it was entitled to a new trial based on the
circuil court ermonecusly gramting Instruction #14 regarding burden-shiffing, /e al 476,
erroneously limiting the damages evidence Pega could offer based on the circuit court’s reading
of Pega's response to Interrogatory #18, id. at 488, crroneously prohibiting Pege from
authenticating and introducing copies of its software at trial, o, at 492, and erroneously
concluding that the total number of people who had sccess to the allegedly misappropriated trade
secrets was “not relevant™ to any issue in the case. fd. at 501,

In a detgiled and thorough opinion, the Court of Appeals “reject{ed] Pega’s claim that
Appian failed to establish misappropriation of any trade secret as a matter of law.” fd. at 507,
However, the Court of Appeals ultimately reversed the judgment of the circuit court, concluding
that the circuit court “erred in granting Instruction 14.7 erred in limiting the damages evidence
Pega could adduce based on Pega’s response to Interrogatory # 18, erred in “refusing to permit
Pega to attempt 1o authenticate its sofiware evidence and. as a consequence, by excluding Pega's
software . . . on the basis that it was on a different laptop than provided in discovery],]” and erred

in instructing the jury that the number of people with access 1o Appian’s platform is “not

&



ATTACHMENT C

relevant™ to the issues before the jury, fd. at 507-08. Accordingly, the Court of Appeals
reversed the judgment of the circuit court and remanded the martter for a new rial on Appian's
VUTSA claims. fd. at 508,

Appian filed a petition for appeal in this Court. Appian asserts that the Court of Appeals
erred in concluding that the circuit court erred in: (1) giving Instruction # 14; (2) excluding
certain evidence as a result of Pega’s response to Interrogatory #18; (3) precluding Pega from
authenticating versions of its software by means other than the laptop it had produced in
discovery thereby preventing the software’s admission at trial; and (4) giving Instruction #13-1
informing the jury that the number af people with access to Appian’'s alleged trade secrets was
irrelevant o any issue before the jury. Pega advanced assignments of cross-ermor, effectively
asserting that Appian had failed to establish that any trade secrets had been misappropriated. and
therefore, both the circuit court and the Court of Appeals had erred in their conclusions regarding
Pega's mations t strike and to set aside the verdict. Having granted review on both parties”
assignments of error, we now address their respective arguments.

. ANALYSIS
A. Standard of review

“Armed with a jury verdict approved by the cireuil court,”™ Appian “occupies the ‘most
favored position known to the law.”™ RGR, LLC v, Sertfe, 288 Va. 260, 283 (2014) (quoting
Bermnett v. Soge Pavnent Sofutiony, Ine., 282 Va. 49, 54 (200 11). Accordingly, Appian "is
entitled to have the evidence, and all the inferences that may reasonably be drawn from it
viewed in the light most favarable 107 it. Norfolk Southern Ry, Co. v, Sumner, 297 Va. 35, 47

{2019), Therefore, as to factual questions, we presume the judgment below to be correct and are

17



ATTACHMENT C

bound by it “unless it is plainly wrong or without evidence to support it Divon v. Sublent, 295
Va, 60, 66 (2018) (internal quotation marks and citation omitted).

We also owe deference to the circuit court regarding its decisions about the admission or
rejection of evidence and regarding any limitations it imposed upon a party as a result of how
that party met (or failed wo meet) its discovery obligations, including compliance with the pretrial
scheduling order, 'We may only disturb such rulings if they constitute an abuse of discretion.
See, e.g.. Palmyra Assoes, LLC v, Commixsioner of Hwys,, 299 Va, 377, 384 (20201 (applving
abuse of discretion standard to a circuit court’s decision to admit or exclude evidence): Galloway
v. City of Novthampion, 299 Va. 558, 563 (2021} (applying abuse of discretion standard 1o issues
related to discovery/pretrial onrder compliance). The abuse of discretion standard recognizes that
a decisionmaker has been granted “a range of choice,” and we will not set aside that choice
“unless the court’s discretionary decision exceeded the outermost limiis of the range of choice
available.” Palmyra Assocs., 299 Va. at 384 (internal quotation marks and citations omined). In
general, a circuit court abuses its discretion by failing to consider “a relevant factor that should
have been given significant weight™; by considering “an irrefevant or improper factor™ and
giving that factor “significant weight”; or “when all proper factors. and no improper ones are
considered” but the circuit court’s weighing of those factors constitutes “a clear error of
judgment.,” A¥F Awto,, LLC v. Gebrevessus, 301 Va, 321, 329 (2022) (quoting Galfiofoes v.
Galiotos, 300 Va, 1, 11 (2021)),

We owe no deference, however, to a eircuil court”s resolution of questions of law,. See
Commonwealth v. Holman, 303 Va, 62, 70 (2024) (citing Amin v, County af Henrico, 286 Va.
231, 235 (20103)), “[Whether a jury instruction accurately states the relevant law is a question of

lawl.]" Howthorme v. FanMarter, 279 Vi, 566, 586 (2000). Accordingly, we review de movo
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whether the challenged jury instructions given by the circuil count were accurate statements of
Virginia law. [fd.

B. The evidence was sufficient to support Appian’s claim that Pega misappropriated Appian’s
trade secrets

In its assignments of cross-error. Pega asserts that its motions to strike and set aside the
verdict should have been granted because the evidence failed to establish that Appian’s rade
spcrets were misappropriated. Specifically, Pega argues that Appian failed to identify with
sufficient specificity its alleged trade secrets, failed 1o establish that the “alleged rade secrets
qualified as trade secrets™ under VUTSA, and failed o establish that it “took reasonable efforts
to maintain the secrecy of its alleged trade secrets].]” Both the circuit court and the Court of
Appeals rejected these arguments. For the reasons that follow, we agree with the lower courts
and affirm the judgment of the Court of Appeals regarding Pega's assignments of ¢ross-error.

. Trade secrets under VUTSA

For the purpose of VLITSA, a “irade secret™ is any

information, including but not limited 1o, a formula, pattem,
compilation, program, device, method, technigue, or process, that;

|. Derives independent economic value, actual or potential, from
not being penerally known to, and not being readily ascertainable
by proper means by, other persons who can obtain economic value
from its disclosure or use, and

2. Is the subject of efforts that are reasonable under the
circumstances [0 mainiain s secrecy.

Code § 59.1-336.
The statutory definition of “trade secret™ that the General Assembly adopted in VUTSA
is a broad one extending “far beyond the layperson’s conception of secret formulas.” | Kent

Sinclair, Firginia Remedies § 29-1[A] (5th ed. 2024). By the unambiguous terms of Code
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§ 59.1-336, a “trade secret” includes any information that provides actual or potential economic
value to those who rightfully possess it and that is not “readily ascertainable™ through legitimate
means by others “who can obtain economic value from . _ . disclosure or use™ of the information,
50 long as the rightful possessor of the information has taken “reasonable™ steps under the
circumstances to maintain the secrecy of the information.

Reasonable minds may differ as to whether a particular piece of information provides
actual or potential economic value to its owners, whether such information is publicly available,
or whether those seeking the information for their own benefit are required to use improper
means o obtain . Code § 59.1-336.

Similarly, reasonable minds may differ as to whether a piece of information is “secret”
for the purposes of VUTSA. Although we have recognized that “[t]he crucial characteristic of a
trode secret is secrecy.” we also have recognized that such “secrecy need not be absolute; the
owner of a trade secret may, without losing protection, disclose it to a licensee. an emplovee, or a
stranger, if the disclosure is made in confidence, express or implied.” Diomme v. Southeast Foam
Comverting & Fackaging, fnc., 240 Va, 297, 302 (1990) {citing Kewanee 6 Co. v. Bicron
Cerp, 416 LS. 470, 475 (1974)). Determining whether the owner of information has engaged
in “efforts that are reasonable under the circumstances (o maintain its secrecy|,]” Code § 59.1-
336, will depend on the specific facts,

As a result, whether a piece of information constitutes a trade secret under WLITSA
“ofien is not obvious and" will “require[] an ad hoe evaluation of all the surrounding
circumstances. For this reason, the question of whether certain information constitutes a trade
secret ordinarily is best resolved by & fact finder afler full presentation of evidence from each

side.” MicroStratery Inc. v, Li, 268 Va. 249, 264 (2004) (internal quotation marks and citations
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omitted). Accordingly, “the determination whether a trade secret exists ordinarily presents a
question of fact to be determined by the fact finder from the greater weight of the evidence.” Jedl.

2. Rational jurors could conclude that Pega misappropriated trade secrets

Pega contends that Appian failed to identify sufficiently the trade secrets allegedly stolen
and that the information it learned from its efforls was not, in fact, a trade secret. Given the
deference we owe the jury’s verdict, Setife, 288 Va. at 283, Pega has a heavy burden on appeal.
Pega can prévail on its motion (0 strike/motion to set aside the verdict arguments only if, after we
view “the evidence . . . and all the inferences that may reasonably be drawn from it . . . in the
light most favorable to™ Appian, Summer, 297 Va. at 47, no rational jury could have concluded as
this jury did.

At the outset, it is important to recognize that, even though the two companies here are
software companies, the trade secrets at issue did not have to be a specific line or lines of
computer code. VUTSA applies to amy information that meets the statutory definition, whether
that be computer code, a marketing plan, or even undisclosed and not publicly ascertainable
strengths and weaknesses of a producL

Here, the evidence at trial was sufficient 1o identify the information that Appian claimed
Pega misappropriated. Both Dr. Marshall and Dr. Cole testified to specific information about
how Appian's platform worked and its weaknesses that was obtained by Zou and then disclosed
to Pega. As the Court of Appeals comrectly summarized. this testimony and other evidence
specifically identified “{1) functions of Appian's platform that Appian accused Pega of copying:
(2} knowledge relating 1o weaknesses of Appian’s platform which Pega used 1o 1t own
advantage; and {3) access to Appian’s confidential documentation such as its user manual which

assisted Pega in copyving Appian’s strengths and exploiting its weaknesses.” Pegasystems, 81
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Va, App. a1 452, Although not as specific as a particular line of computer code, Appian's
allegations and the evidence at trial were sufficient to identify the picces of its valuable
information that it contended constituted trade secrets and that were misappropriated by Pega.

Tuming to Pega’s contention that the information identified by Appian did not constitute
trade secrets, the question is whether a rational factfinder could have concluded from the
evidence that the information was & trade secret under VUTSA. The first part of that inguiry
required the jury to determine whether Appian “[derive{d] independent economic value, actual
or potential, from™ the information “not being generally known to, and not being readily
ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use{.]” Code § 39.[-336.

Although other evidence also supports the jury's determination that the information af
issue fell within this statutory definition, the actions and statements of Pega itself provided a
sufficient basis for concluding that the information did so. It is undispmed that Pega hired whai
it described as a “spy" in Zou, went to great lengths (o conceal his identity. utilized the
information he provided for its own financial benefit, and, when he lost access, engaged in
efforts to trick Appian into granting it access to the information through its employees” use of
aliases and non-Pega credentials. [tis not much of an inference to conclude that Pega would not
have engaged in such activities if the information did not have economic value o both Appian

and Pega,® Similarly, it is not an impermissible logical leap for a factfinder to conclude that

' Standing alone, a Pega emplovee stating that, once Pega possessed Zou’s information, it
“should never lose against Appian”™ for a contract again provides a sufficient basis for a rational
Jjury to conclude that the information provided actual or potential economic value to both
companies.
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Pega would not have engaged in the undisputed acts of corpornte espionage for information that
was “readilv ascertainable™ by it without the need to employ improper means.”

Pega next contends that the information could not constitute a trade secret under VUITSA
because Appian did not 1ake sufficient steps Lo protect the information. Specifically, Pega argues
that the information ceased to be a potential trade secret because “Appian broadly exposed its
BPM platform—and thus every capability it now claims is secret—to thousands of developers
and countless prospective customers” without obtaining express contractual assurances that those
with access would not share the information. According to Pega, by sharing the information and
not requiring such express contractual assurances, “Appian extinguished any trade-secret
protection it may have had as a matter of law.” We disagree.

Although VUTSA does require the entity claiming trade secrel protection to have taken
steps to maintain the secrecy of the information, the language of the statute and our prior cases
make clear that such secrecy need not be absolute. As we previously have explained, the holder
of a trade secret “may, without losing protection, disclose it to a licensee, an employee, or a
strunger, i the disclosure is made in confidence. express or implied.” Diomme, 240 Va. a1 302
{emphasis added). Thus, merely sharing information with others does not preclude it from being

a trade secret. Similarly. the failure to obtain express assurances from those with whom the

5 VUTSA defines “improper means” as including “thefl, bribery. misrépresentation, use
of a computer or computer network without authority, breach of a duty or inducement of a
breach of a duty to maintain secrecy, or espionage through electronic or other means.”™ Cade
§ 59.1-336, On appeal, Pega does not expressly challenge that it used improper means to obtain
Appian’s information, 50 we need not explore the outer limits of the statutory definition. Suffice
it to say that a reasonable jury could conclude that Pega hiring someone it characterized as its
corporate “spy™ and engaging in other efforts that its own CTO conceded were inappropriate
falls well within the definition.
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information is shared is unnecessary to maintain trade secret protection so long as the facts and
circumstances imply that the information is to be held in confidence.

The statute only requires that the holder of the trade secret engage in “efforts that are
reasonable under the circumstances o maintain its secrecy.” Code § 39.1-336 (emphasis added).
As n leading commentator has observed, by adopting the reasonableness standard, the General
Assembly made clear that VUTSA requires neither “bank vault™ nor **zrmed guard’ style
protection”™ to maintain trade secret protection. | Kent Sinclair, Firginie Remedies § 29-1[A)
(5th ed. 2024). The efforts (o maintain secrecy need only be reasonable. Whether efforts are
reasonable in a given set of circumstances generally is a jury guestion. Cf Jehnson v. Wilmoth,
209 Va, 82, 85 (1968); Merchanis & Miners Transp. Co. v L J Upton & Co., 127 Va, 406, 412
(1920).

Here, the evidence demonstrated that Appian took at least some efTorts o maintain the
secrecy of its information. For example, the terms of use for people given access 10 the Appian
Forum limited what users could do with the information obtained, and a reasonable juror
reviewing those terms of use ¢could conclude the terms prohibited Zou’s disclosures here,
Furthermaore, as Dr, Cole testified. many of the documents on the Appian Forum were labeled
“confidential™—as was the server all of the documents were housed in—and marked and
controlled in a way indicating that they were trade secrets. Jurors also learned that Appian relicd
on confidentiality agreements, such as the one between Serco and Lo, that its customers had
with their employees who had access 1o Appian’s information. Furthermaore, those who accessed
Appian’s software through free trials were subject to “clickwrap™ terms and conditions that

limited their use or misuse of the information obtained,
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The jury concluded from this and other evidence that Appian had taken reasonable steps
to keep its information secret within the meaning of VUTSA. As the Court of Appeals noted,
this conclusion finds support in the efforts engaged in and the difficulties encountered by Pega in
attempling to access the information. Pegasysiems, 81 Va. App. at 470, The jury reasonably
could conclude that Appian had engaged in “efforts that are reasonable under the circumstances
to maintain [the] secrecy™ of the information at issue, Code § 39.1-336, from the fact that Pega
needed to engage in elaborate and improper methods to access the information. Accordingly, the
evidence was sufficient to support the jury’s conclusion that Pega misappropriated Appian’s
trade secrets. and thercfore, we affirm the Court of Appeals’ conclusion that the circuit court
correctly denied Pega’s motions to strike and set aside the verdict,”

C. The circuit court erred by instructing the jury that Pega bore any burden of proof regarding
Appian’s damages claim

AL Appian’s request, the circuit court granted Instrection # 14 Lo guide the jury in making
its damages determination. The instruction directed the jury that, in determining any damages as
a result of Pega's misappropriation of Appian's trade secrets, “Appian ha[d] the burden of
establishing by greater weight of the evidence Pegasystems” sales].]” but that Pega bore the
“burden of establishing by greater weight of the evidence any portion of the sales not attributable

to the trade secret or trade secrets and any expenses to be deducted in determining net profits.”

" In doing so. we reiterate that the existence of a rade secret under VUTSA and whether
i trade secrel has been misappropriated represent questions of fact that. in general, are (o be
resolved by the factfinder. MicroStraiegy, 268 Va. at 264. Our conclusion that the evidence
sdduced at trial was sufficient to support the jury’s verdict does not sugpest that the evidence
compelled that result or that another jury faced with the same evidence necessarily would have
reached the same verdict, Rather, we only conclude that, viewing the evidence in the light most
favorable to Appian and granting Appian all reasonable inferences that flow from such a view of
the evidence, Sumner, 297 Va. at 47, the jury’s determination was neither “plainly wrong [njor
without evidence to support it.”" Dizon, 293 Va. at 66,
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The instruction entitled Appian, once it had established that Pega had misappropriated
trade secrets and had sales, to all of Pega’s sales revenue as damages unless Pega could convince
the jury that the sales were unrelated 1o the misappropriation or were otherwise offsat by
expenses related to running the company. In effect, Pega was given the burden of proving that
portions of its raw sales figures did not represent profits tied to the misappropriation, and thus,
did not represent unjust enrichment as a result of Pega’s misdeeds,

The Court of Appeals concluded that Instruction #14 was not an accurate statement of
Virginia law, For the following reasons, we agree with the Court of Appeals that Instruction #14
was not an accurate statement of Virginia law and that the cireuit court erred in giving it.

|. The common law burden of proof on damages and its significance”

It long has been a fundamental precept of Virginia law that a plaintiff bears the burden of
proving both that he has been harmed by the defendant’s wrongful act and that the defendant's
wrongful act proximately caused the damages the plaintift seeks to recover, See. e.g., Bamks v
Marrie Tndlus., 274 Va, 438,455 (2007); Saks Fiftk Ave., fme. v. Joames, L, 272 Va, 177, 150
(2006); Shepherd v, Daviv, 265 Va, 108, 125 (2003); Hale v. Fawcesr, 214 Va. 583, 585 (1974).
This concept in Virginia dates to English common law, which required a plaintiff to prove the
amount of his damages if he sought anything more than nominal damages. As the Supreme
Court of Georgia, with citations o English cases, recently summarized:

a plaintiff at common law had 1o prove to a sufficient certainty the

amount of money that would satisfy that harm. See Kendrick v

Bartlond, 86 Eng. Rep. 1056, 1056 (2 Mod. 253) (Com. PL 166
(**[ The plaintiff] shall have damages for what he can prove[.]”):
Cravedimer v. Crovsdole, 97 Eng. Rep. 623, 627 (2 Burr. 904} (KB

* Remedies tied to unjust enrichment damages were well known when the English
common law was received in Virginia. See generally The Inteflectual History of Unfust
Enrichment, 133 Harv, L. Rev. 2077 (20200 (tracing the remedy from the Roman civil law
through the English courts of law and chancery and. ultimately. to American law).
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| 7603 (*[1]n an action for damages, the plaintiff is 1o recover his
damages, according to his proofl.]"); Robey v. Howard, 171 Eng.
Rep. 734, 734 (2 Stark, 3553 (KB 1819) (*[I]t was incumbent on
the plaintiff to prove his damages.”™).

Walmart Stores Eaxt, LP v, Levergtie, 917 5.E.2d 702, T0E (Ga, 2025).

That this long-standing Virginia principle originates in the common law is significant to
our resolution of this appeal. Code § 1-200 provides that “[t]he common law of England, insofar
as it is not repugnant to the principles of the Bill of Rights and Constitution of this
Commonwealth, shall continue in full force within the same; and be the rule of decision. except
as altered by the General Assembly.” Accordingly, Virginia courts are not at “liberty to simply
disagree with English common law.” White v. United States, 300 Va, 269, 278 (2021). If the
common law is o be changed, the task belongs to the legislature,” See Robinson v. Mart Mary
Moran, fne., 259 Va. 412, 417-18 (2000).

Because the power to alter common law precepts belongs to the legislature, we may not
infer such changes absent the General Assembly adopting language demonstrating that it
intended to depart from the common law. “Abrogation of the common law regquires that the
CGreneral Assembly plainly manifest an intent to do 50, Tvardek v. Powhatan Vill. Honeowners
Ass'n, 291 Va. 269, 276 n.4 (2016) (quoting Linkarr v. Lowson, 260 Va_ 30, 35 (2001)). When

the General Assembly enacts a statute, the enforcement of which implicates common law

processes and concepts. such as the burden of proof in a suit for damages, the statutory language

¥ Because of Virginia's steadfast and explicit commitment to the concept of the
separation of powers, see Va, Const. Art. |, § 5 and Art. 111, § 1, our deference to the General
Assembly’s prerogative in this realm long has been understood to contain a constitutional
dimension as well. See | St. George Tucker, Blacksione 's Commentaries: With Notes af
Reference to the Constitition and Lows, of the Federal Government of the United States; and of
the Commonwealth of Virginia, Editor’s App. Note E, at 405 (1803) {*In Virginia, it would be a
violation of the constitution for the conrts 1o undertake to supply all defects of the commaon law
not already supplied by statute. That is the exclusive province of the fegisfafre.”).
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“must . . . be réad along with the provisions of the common law, and the latter will be read into
the statute unless it clearly appears from express language or by necessary implication that the
purpose of the statute was to change the common law.” Wicks v, City of Charloresville, 215 Va,
274, 276 (1974). Thus. absent a clear manifestation of the General Assembly’s intent to alter a
plaintiff™s burden of prool in a suit brought under YUTSA, the burden of prool on damages
remains with the plaintiff and the circuit court erred in instructing the jury otherwise, "
2. VUTEA s damages provision
Damages under VUTSA are governed by Code § 59.1-338. In pertinent part. that section
provides that:
a complainant is entitled to recover damages for misappropriation.
Damages can include both the actual loss caused by
misappropriation and the unjust enrichment caused by
misappropriation that is not taken into account in computing actual
loss.. I a complainant is unable to prove a greater amount of
damages by other methods of measurement, the damages caused
by misappropriation can be measured exclusively by imposition of
liability for a reasonable royalty for a misappropristor’s
unauthorized disclosure or use of a trade secret.
Code § 59.1-338(A). By its express terms. the statute allows a successful VUTSA plaintiff.

identified in the statute as "a complainant,” to recover “the actual loss caused by

misappropriation and the unjust enrichment caused by misappropriation that is not taken into

" In reaching our conclusion, we acknowledge that the General Assembly did intend to
alter the commaon law in some respects when it adopted VUTSA. Code § 59.1-341 provides that,
subject to certain exceptions. VUTSA “displaces conflicting tort, restitutionary. and other law of
this Commonwealth providing civil remedies for misappropriation of a trade secret.” Thus,
VUTSA generally preempts common law cawses of action that are based on the misappropriation
of a trade secret.  This preemption, however, is of the causes of action themselves, not the
manner in which any particular cause of action is proved. Because nothing in VUTSA suggests
that the General Assembly intended VUTSA to alter the burden of proof for one secking
damages, the common law rule regarding the burden of proof on damages remains in effect.
Wicks, 215 Va. at 276.
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account in computing actual loss™ or “a reasonable royalty for a misappropriator’s unauthorized
disclosure or use of a trade secret.” Wo language in Code § 59.1-338 suggests that the General
Assembly intended o displace the default. common law rule that a plaintiff bears the burden of
proof on damages.

To the contrary, as the Court of Appeals observed, the words of the statute strongly
supgpest that, as at common law, a VUTSA plantiff bears the burden of proof on damages
without any burdens being shified 10 the defendant.  Pegasvsiems, 81 Va. App. at 479-80. The
language providing for an alternative measure of damages if "a complainant,” i.e., the plaintiff,
“is wnable fo prove a greater amount of damages by other methods of measurement,” Code
% 59.1-338 (emphasis added). leaves little doubt that the plaintifT has the burden 1o prove
damages. Otherwise, his inability to do 50 would not require an alternative measure of damages.
By providing royalties as an alternative measure of damages when a plaintiff is unable to prove
the true amount of his actual loss or unjust enrichment damages, the General Assembly did mm
shifl the burden of proof regarding any aspect of a VUTSA damages claim: rather, it left it where
it lay—with the plaintiff.

3. UTSA and the Restatement { Third) of Uinfair Competition do not alter our conclusion

Given the lack of language in VUTSA supporting its burden-shifting argument, Appian
must convince us that such burden-shifting is necessarily implied by VUTSA, Wicks, 215 Va. at
276. Its attempts 10 do so focus on VUTSA being bazsed on the model Unitform Trade Secrets
Act (“UTSA™), which Appian contends incorporates a comment to the Restatement {Third} of

Unfair Competition.
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a. UTSA
There is no dispute that, when the General Assembly enacted the statute in 1986, VUTSA

was based on the 1985 model UTSA statute promulgated by the Uniform Law Commission.
Section 3 of the 1985 version of UTSA addresses damages and provides that

[e]xcept o the extent that a material and prejudicial change of

position prior to acquiring knowledge or reason to know of

misappropriation renders a monetary recovery inequitable, a

complainant is entitled to recover damages for misappropriation.

Damages can include both the actual loss caused by

misappropriation and the unjust enrichment caused by

misappropriation that is not taken into account in computing actual

loss, I lieu of damages measured by any other methods, the

damages caused by misappropriation may be measured by

imposition of liability for & reasonable royalty fora
misappropriator’ s unauthorized disclosure or use of a trade secret.

Linif. Trade Secrets Act. § 3(a) (Linif, L. Comm™n 1985).

Even accepting Appian's premise that, despite the absence of any express burden-shifting
language, the 1985 version of UTSA implicitly shifis a portion of the burden of proof on
damages to a defendant, it does not follow that VUTSA also contains such an implicit reordering
of the burden of proof,

First, UTSA, unlike VUTSA, was not adopited against the hackdrop of Virginia®s express
adoption of the common law. Code § 1-200. Therefore, UTSA does not carry the same
presumpion that common faw principles and precepts “will be read inta the statute unless it
clearly appears from express language or by necessary implication that the purpose of the statute
was o change the common law."” Wicks, 215 Va. at 276.

Second, and perhaps more importantly, in adopting VUTSA the General Assembly made
the conscious choice mor to adopt the damages provision contained in the 1985 version of UTSA

verbatim. Although both acts contain provisions providing for the payvment of a rovalty for a
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misappropristed trade secret, the language implementing those provisions is markedly ditferent,
LITSA, without reference to the complainant or his inability to prove damages by other methods,
provides that “[i]n lieu of damages measured by any other methods, the damages caused by
misappropriaticn may be measured by imposition of hability for a reasonable royalty fora
misappropriator’s unauthorized disclosure or use of a trade secret.” Unif, Trade Secrets Act

§ 3{a) (Unif. L. Comm’n 1985). In stark contrast, the language of VUTSA ties the availability of
royalty damages to a plaintifl"s inability to prove the true amount of his damages by other
measures, providing: *If a complainant iv unable to prove a greater amount of damages by ather
methods of measurement, the damages caused by misappropriation can be measured exclusively
by imposition of liability for a reasonable royalty for 8 misappropriator’s unauthorized disclosure
or use of a trade secrel.” Code § 59.1-338 {emphasis added).

As the Court of Appeals correctly observed, the General Assembly’s deviation from the
language of the model act is significant. Pegaspetems, 81 Va. App. at 480. When the General
Assembly “deviates from a model, uniform act to add lanzuage, we effeciuate this “deliberate
and intentional” choice.” fd. (guoting Commomvealth, Dep 't of Tacation v. Champion fnt 'l
Corp., 220 Va, 981, 992 {1980)). Thus, even assuming that the model act implicitly shifts a
portion of the burden of proof when certain prerequisites are met. the different language the
General Assembly adopted precludes such an interpretation of VUTSA.

b. Restatement (Third) of Unfair Competition

In its attempt to convince us that Code § 59.1-338 implicitly shifts a portion of the burden
af proof on damages to a defendant, Appian also relies upon the Restatement ( Third) of Unfair
Competition. To determine unjust enrichment damages in trade secret cases, a comment to the

Restatement opines that a “plaintiff has the burden of establishing the defendant’s sales; the
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defendant has the burden of establishing any porticn of the sales not attributable 1o the trade
secret and any expenses to be deducted in determining net profits.” Restatement ( Third) of
Linfair Competition § 45 cmt. £ {Am. L. Inst. 1995). Appian argues thal, electing to embrace the
view of the Restatement, “[t]he overwhelming majority of other States, many interpreting similar
statutes also modeled ofT the mode]l Uniform Trade Secrets Act, have adopted the burden-shifiing
framework™ embodied in Instruction #14. Appian also relies upon the amicus brief filed by
Professor Harvey Perlman. who, in 1989, was appeinted by the American Law Institule as ong of
two Co-Reporters for the Restatement (Third) of Linfair Competition. Although we respect our
sister states and the work of both the American Law Institute and Professor Perlman, the views
cach expresses in and about the Restatement ( Thind) of Linfair Competition alters neither the text
of VUTSA nor the presumption we must follow regarding the common law.

[n his amicus briel, Professor Perlman makes o cogenl, policy-based argument explaining
why the Restatement comment champions adopting a burden-shifting framework, He notes that
it often will be difficult, if not impossible, for a plaintiff to leam enough about a defendant’s
internal financial workings to prove the exact amount of unjust enrichment. He concludes that a
burden-shifting framework. such as was adopted by the circuit court here, is appropriate because
it “accords with the general principle that a burden is imposed on the party best able to present
the evidence.™

Given our task. the arpument misses the mark. To the extent that policy considerations
augur in favor of a burden-shifting framework, that is a choice to be made by the General
Assembly, not this Court, See, e.g.. Riner v. Commonmwvealth, 268 Va. 296, 321 (2004)
[recognizing that changes to commaon law principles based upon public policy arguments are the

province of the General Assembly).
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As noted above, the text adopted by the General Assembly is inconsistent with the
Restatement position advanced by Appian and Professor Perlman.'' The statutory language.
providing that & rovalty remedy may be utilized *[i]f a complainant is unable to prove a greater
amount of damages by other metheds of measurement,” Code § 59.1-328, recognizes that the
plaintiff bears the burden of proof. 1t does so while simultancously recognizing the issue
identified by Professor Perlman, that it may be difficult, if not imposzsible, for a plaintifT 1o prove
unjust enrichment damages. Aware of the potential problem, the General Assembly elected 1o
provide the alternative remedy of & rovalty rather than adopt the burden-shifting methiod
preferred by the Restatement, Professor Perlman, and Appian.

For the foregoing reasons, we conclide that the General Assembly did not. explicitly or
implicitly. adopt a burden-shifting framework regarding proof of damages when it adopred

VUTSA, As aresult, Instruction # 14 is not an accurate statement of law on the burden of proof

" Given that our task is to interpret Code § 59.1-338, we find it significant that Professor
Perlman does not quote the actual text of Code § 539,1-338 in his amicus brief, 'We note that a
focus on the actual statutory texi led a leading academic commentator on Virginia remedies to
conclude that the plaintiff bears the burden of proof on damages. See | Kent Sinclair, Firginia
Remedies § 29-3[A] (5th ed. 2024). Focused on the text of the Virginia statute and without a
mention of burden-shifting, Professor Sinclair concludes that under VUTSA,

[a] plaintifT has the burden o show with reasonable certainty the
amount of [its] damages and the cause from which they resulied,
[i.e., misappropriation of its trade secret]; speculation and
conjecture cannot form the basis of the recovery. In order to make
that showing. the plaintiff is thus required to demonstrate a causal
connection between the defendant|s" ] wrongful conduct and the
damages asserted. Furthermore, the plaint(ff miust establivh the
amount of those [alleged] damages by using a proper method and
Soctveedd fereemdation for calenlating damapes.

I, (internal guotation marks, footnotes, and citations omitted) (em phasis added).
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on damages, and the circuit court erred in giving that instruction (o the jury. Accordingly, we
atfirm the judgment of the Court of Appeals regarding Instruction 814,

[3, The circuit court erred in limiting Pega’s damages evidence based on the response to
Interrogatory #18

Appian argues that the Court of Appeals erred in reversing the circuit court’s ruling
preventing Pega from arguing that any portion of its gross revenue was nol tied to the sales of
BPM platform products. Appian contends that the circuit court acted within its considerable
discretion when it ruled that Pega’s response to [nterrogatory # | B meant that it had “essentially
given up” any defense that it earned significant revenue from non-BPM platform products,
Although we agree with Appian that a circuit court has considerable discretion in making
determinations regarding compliance with discovery and the admissibility of evidence, we agree
with the Court of Appeals that the circuit court abused its discretion in ruling as it did here.

I the evidence Pega sought to introduce directly contradicted a discovery response, bath
Appian and the circuit court would stand on much firmer ground.  As the Court of Appeals
noted, however. the evidence that Pega sought to introduce did not contradict Pega’s response to
Interrogatory #1 8.

By the express language of Interrogatory # 18, Appian sought an annualized revenue and
cost breakdown “from 2012 through 2021 relating to Pega 6.3, Pega 7.0 and any subsequent
version broken out by vear and version of the software[.|” Interrogatory #18 does not request
information regarding revenues Pega may have realized from other product lines or products that
did not involve the specific versions of the software mentioned. This is not a distinction without
adifference. As the Court of Appeals observed, Interrogatory #18 requested information “about
“versions’ of a specific product: Pega's sofiware, Reporting that Pega does not track revenue by

software versions is nol tantamount 1o asserting that Pega sells noe other products or that Pega
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does not track revenue by product or by lines of business.” Pegasvsrems, 81 Va, App. at 489.
Because the question was limited to revenue from specific software versions, the circuit court
abused its discretion in concluding that the interrogatory response precluded Pega from offering
relevant revenue information about the sale of other products and product lines that—although
potentially relevant on the question of damages—uwas not responsive to Interrogatory #1 8,

Appian challenges the distinetion drawn by the Court of Appeals, noting that Pega
elected to produce its “financial results (including total revenue and all associated costs and
expenses) for each applicable fiscal year as reported to the SEC in Pegasystems” annual Form
10-K filings and quarterly Form 10-0) filings” in response to Interrogatory #18. Appian argucs
that this represented a warranty that all of Pega’s revenues were related to the software
mentioned and that it learned that Pega claims to derive revenue from other products “for the
first time at riall.]” We find neither argument persuasive.

The argument that Pega’s response to Interrogatory & | 8 effectively warranted that all its
corporate revenue came from the sale of the mentioned software might have more purchase il
Pega had simply produced its 10-K and 10-0 filings without saying anything more. The
response, however, was not simply a production of those documents. Rather, Pega objected to
[nterrogatory 18, [n its lengthy objection, which referenced the sale of items containing the
software as distinet “products,” Pega also asserted that the interrogatory was “overbroad, unduly
burdensome, and seeking imelevant information.” As noted by the Court of Appeals, Appian did
nol challenge the objection or move 1o compel a response. Pegasysiems, 81 Va. App. at 490.

Furthermore, Appian’s contention that it learned that Pega claimed to have revenue from
products unrelated to the mentioned software “for the first time at trial™ is belied by the record.

As the Court of Appeals noted, “long before trial Pega’s damages expert . . . submitied a report
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[to Appian| breaking out revenue attributable to various products,]” 81 Va, App. at 489, leaving
no doubt that Pega claimed 1o sell products that did not involve the software mentioned in
Interrogatory #18. Although a party may nol use &n expert report 1o effectively amend prior
discovery responses and introduce new theories into a case that are contradicted by the party’s
prior discovery responses, the information here did not contradict the interrogatory response. To
the extent that Appian actually believed that Pega was changing theories midstream and had
abandoned what Appian understood the response to Interrogatory #18 to mean, it should have
taken action. It did not do s0.'”

In concluding that the circuit court abused its discretion in how it enforced its
interpretation of Pega’s response to Interrogatory #18, we do not, in any way, depart from our
long-held view that circuit courts enjoy considerable discretion in making determinations
regarding compliance with discovery and the admissibility of evidence tied to that compliance
{or lack thereof). See. eo. Martin & Martin v. Bradley Enrers., 256 Va, 788, 292.93 (1998).
Rather, given these specific circumstances and the fact that Pega’s response to Interrogatory # 18
is not contradicted by the information Pega sought to introduce, we only conclude that the
decision of the circuit court, which effectively denied Pega the ability to put on its damages

defense, “exceeded the outermaost limits of the range of choice available.™ Palevra Assocs., 299

'* Giiven the facts and circumstances here, it is ultimately immatérial whether Appian did
nat challenge the objection/response because it was fooled by the answer or because it wholly
understood the response and hoped to use it to preclude Pega from placing any revenue figure in
front of the jury other than its total revenue. Our conclusion that the circuit court abused its
discretion here does not turn on whether Appian, Pega. or both were playing “gotcha™ with this
particular discovery response.
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Va. at 384 (internal quotation marks and citation omitted). Accondingly, we affirm the judgment
of the Court of Appeals regarding Interrogatory #18."

E. The circuit court erred in precluding Pega from attempting to authenticate and possibly
introduce as evidence the relevant versions of its software

Appian next contends that the Court of Appeals erred in concluding that the circuit court
erroneously prevented Pega from authenticating the versions of the software at issue and
possibly introducing that software as evidence. Specifically, Appian notes that the circuit court’s
decision was tied to its determinations regarding Pega’s compliance with the pretrial order, and
thus, represents a “core case-management decision| ] that must be left to trial judges.” Although
we agree with Appian that trial judges must be given wide latitude in dealing with such issues,
wee, ¢, Galloway, 299 Va, at 563, we agree with the Court of Appeals that, in this case dealing
with this issue. the circuit court’s chosen course constituted an abuse of discretion.

Appian’s argument, and the circuil court’s subsequent ruling that precluded Pega from
using or introducing the versions of its software at issue, requires a laser focus on only a portion
of Pega's pertinent pretrial identification of exhibits."! Appian argues the ruling was reasonable

because Pepa’s response specifically identified the exhibits by referencing a “laptop™ as a

"V In concluding that the circuit court abused its discretion by effectively adopting a
“nuclear” sanction here, we do not endorse the manner in which Pega approached its discovery
phligations. The record can be read as revealing a party that sought to obfuscate rather than
disclose, and even a slight change in the facts of this case might have led us to conclude that the
sanction adopted by the circuit court fell within its discretion. The discovery process is designed
to end the proverbial “trial by ambush™: & party who seeks to evade its discovery obligations in &
manner that allows it to do just that does so at its potential peril.

" Appian asserts that the circuit court did not expressly preclude Pega from utilizing or
introducing the relevant versions of its software at trial. Rather, the circuit count simply required
Pega to use the laptop produced in discovery to utilize or introduce the software at trial. OF
course, when the laptop would not function, the ruling effectively precluded Pega from utilizing
or introducing the software at trial,
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“physical object.” From this, Appian argued, and the circuit court agreed, that the laptop itself
was the identified exhibit, and therefore, Pega was limited to the laptop.

Such a ruling may have been a reasonable one if all Pega had done to identify an exhibit
was 10 say the “Pega Laptop™ was the exhibit; however, its identifications were not limited in
this way. The full identifications were “Pega Laptop Comtaining Version 6.3 and subversion
{Physical Object)” and “Pega Laptop Containing Version 7.1 and subversions {Physical
Ohject).” (Emphases added.) Thus, the language Pega used specifically identified the
referenced software versions the laptop contained and not other itlems on the laptop, such as a file
containing Minesweeper or solitaire games, as the exhibits. Given the express language Pega
used to identify the software in its disclosure of exhibits and the centrality of the identified
software versions to the case.'” the only fair reading of the identification is that the laptop was
the medium on which the software was stored and had been produced in discovery, not that the
laptop—as opposed to the software it contained—was the sole exhibit.

To hold otherwise in an era where disputes turn on electronically stored information that
must be produced in discovery could lead to disastrous results. [t is not hard to imagine
electronic data being produced on a thumb drive that, when a lawyer goes to place the thumb
drive into a projection device at trial, is dropped and stepped on, rendering it inoperable. Such

an occurrence should not end the trial but simply cause the parties 1o come up with another

" This is not to say that a party may evade disclosure or identification requirements by
claiming that the item or information that was not disclosed is key to proving a claim or defense.
The importance of the information is a factor among many, including potential prejudice to the
opponent, that should inform a circuit court’s determination of compliance with a pretrial crder
and possible sanctions. A complete failure to even suggest that a particular item, such as the
software in this case, will be used as an exhibit may, in circumstances not present here, lead to its
exclusion no matter how critical it is to a claim or defense.
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medium by which the relevant, electronically stored/produced information may be shown to the
jury,

The circuit court was, of course, allowed to limit Pega 1o using only those versions of the
software that had been produced in discovery and identified on the exhibit list. When the laptop
would not work, Pega sought to establish this by having a witness authenticate the software by
testifying that what it sought to use at trial was exactly the same software that had been loaded
onto the laptop and produced in discovery. Pega proffered that Bisby was competent (o testily
that the versions of the software it sought to use and introduce at trial were the exact same
versions that Pega had produced on the laptop provided to Appian. Rather than allow Bixby to
attempt to authenticate the software in this fashion, the circuit court unreasonably rejected such
an atternpt altogether. It did so despite expressly recognizing that Bixby very well may have
sufficient knowledge to confirm that the software versions Pega sought (o use at trial were
identical o what was on the laptop that had been produced in discovery.

In arguing that the circuit court’s décision 1o prevent Pega from even attempling Lo
authenticate the software was within the bell-curve of reasonableness that would insulate the
circuit court’s decision from potential reversal, Appian essentially argues that the problems were
caused by how Pega produced the software and that it would have been unfair to force Appian to
accepl Bixby's testimony that the exact same software versions were being used. Although the
manner in which Pega produced the software in discovery was wholly within Pega’s control, the
remainder of Appian's premise is faulty.

Meither Appian nor the circuil court would have been required to accept Bixhy's
testimany at face value. Appian would have been free to challenge Bixby's testimony through

cross-examination, with the evidence being admitted only if. after hearing the testimony and
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Appian’s challenge to it. the circuit court concluded that Pega had established that the software it
sought to use ai trial was identical to what had been produced.'® The circuit court retained the
discretion 1o refuse o admit the evidence if it found the authentication teslimony URCONVIRCINE:
what it could not do was deny Pega any opportunity to establish that the software versions were
identical.

As noted above, we owe deference 1o a circuit court’s management of a trial, including its
conclusions regarding a partys compliance with the requirements imposed by a pretrial
scheduling order. Galfowey, 299 Va. at 563, As such, 2 circuit court confronted with such
guestions has available to it “a range of choice.” and we will not set aside its choices “unless the
court”s discretionary decision exceeded the outermost limits of the range of choice available.™
Palmyra Assocs., 209 Va. at 384 (internal quotation marks and citations omitled). Under the
facts and circumstances here, the circuit court’s decision to deny Pega the ability to introduce the
software al trial—without allowing Pega any chance 10 demonstrate that it was the exact
software that had been produced in discovery-—"exceeded the outermost limits of the range of
choices available].]” dd, and thus constituted an abuse of the circuit court™s discretion.

Accordingly, the circuit court erred in precluding Pega from attempting to authenticate and

" Appian claims that the only way to confirm definitively that the software was identical
wats to subject it to a full forensic review that could take days. Accepting this as true, the circuit
court still had numerous oplions at its disposal short of the drastic option it chose. For example,
the circuit court could have allowed the parties to conduct such a review prior to allowing the
software to be used. Altematively, the circuit court, if it had concluded Bixhy's testimony was
credible, could have conditionally allowed Pega to utilize the software with a strong admonition
that if it proved to be different after Appian’s forensic review, a curative instruction would issue
and a significant sanction would be imposed. By employing the ultimate sanction without
conducting any review to determine if the software was different than what had been produced,
the circuit court abused 1t diseretion.
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possibly introduce as evidence the relevant versions of its software, and we affirm the Court of

Appeals” judgment to that effect.

F. The circuit court erred in instructing the jury that the number of people with access 1o
Appian's claimed trade secrets was “not relevant”

In granting Appian’s motion in fimine precluding Pega from introducing evidence of the
absolute number of people Appian had allowed 10 access the claimed trade secrets, the circuit
court largely adopted Appian’s position that “{tjhe number of licenses that Appian distributed . . .
is irrelevant 1o any claims or defenses in this case.” The circuit count doubled down on is
relevancy determination when it instructed the jury that “[t|he numbers of users of the Appian
platform and Appian Forum licensees are not relevant to any issue in this case, and any evidence
as to those numbers should be disregarded.” Although we review a cireuit court’s evidentiary
determinations under the deferential abuse of discretion standard, Palmyra Assocs., 299 Va, at
384, a circuit court abuses its discretion when it erronecusly concludes that admissible, relevant
evidence is immelevant. Cowtmronmwenlth v. Profliin, 292 Va. 626, 636 (2016). For the reasons that
follow, the circuit court emred in concluding that the number of people with access to the claimed
trade secrets was irrelevant,

The bar for establishing that a piece of evidence is relevant “is exceedingly low].|”
| Kent Sinclair, The Law of Evidence in Firgimig § 6-1 (8th ed. 2025). Evidence is relevant if it
has “any tendency to make the existence of any fact in issue more probable or less probable than
it would be without the evidence,”"” Va. R, Evid. 2:401. As a result, “[e]very fact, however
remole or insignificant, that tends (o establish the probability or improbability of a fact in issue is

relevant.” Firgimia Elfec. & Power Co, v. Dungee, 258 Va. 235, 260 (1999). Relevant picces of

' Subject 10 cerain exceptions, relevant evidence is admissible; irrelevant evidence is
imadmissible. Va. B Evid, 2:402{a).
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evidence need not establish the fact in issue conclusively; rather, they are “relevant if [they]
‘tend[] to cast any light upon the subject of the inquiry.”™ Towmes v, Firginio Stare Bd. of
Elections, 299 Va. 34, 53 (2020) (quoting MeNeir v. Greer-Hale Chinchilia Ranch, 194 Va, 623,
629 (1953)). Accordingly, the question before the circuit court was whether the “numbers of
users of the Appian Platform and Appian Forum licensees™ had any tendency, however slight, to
shed light on the question of whether Appian's claimed trade secrets were, in fact, trade secrets,
Although we have made clear that sharing information with others does not necessarily
remove any trade secret protections that might otherwise apply, Dionme, 240 Va. at 302, it does
not logically follow that the total number of people with whom the information is shared is
irrelevant to the question of whether sufficient secrecy has been maintained. On a commonsense
level, the more people who learn of a secret, the less likely it is that it will remain a secret.
Therefore, the total number of people with the information may shed light on whether the
information can be learned from publicly available sources. More importantly, to maintain trade
secret protection for a piece of information, the holder of that information must engage in
“efforts that arc reasonable under the circumstances to maintain its secrecy.” Code § 59.1-336.
A rational factfinder could conclude that certain efforts are reasonable if only five people know
the information but are inadequate if 30,000 people know the information. Thus, the total
number of people wha have been given the information can “cast . . light upon the subject of
the inquiry[.]” Townes, 299 Va. at 53, and therefore, the circuit court erred in deeming that
number irrelevant and inadmissible. Accordingly, we affirm the judgment of the Court of

Appeals on this issue,

'"" In concluding that the total number of people who knew of Appian's purported trade
secrets was relevant, we agree wholeheartedly with the Court of Appeals” observation that “the
number of people who can see the secret is not disposifive of whether the information™ is a trade
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I, CONCLUSION
Far the foregoing reasons, we aflirm the judgment of the Court of Appeals. Accordingly,
we remand the matter to the Court of Appeals with instructions to remand the matter to the
circuit court for further proceedings consistent with this opinion.

Affirmed. "

secret under VUTSA, Pegasystems, 81 Va, App. at 504, Purported trade secrets can be
disclosed to a million people and remain protected under VUTSA so long as “the disclosure[s
werg] made in confidence, express or implied.” Dioare, 240 Va. at 302. Conversely, disclosure
of the information to less than a handful of people can remove trade secret protections under
VUTSA if the disclosures were nol “made in confidence, express or implied[,]” i, causing a
factfinder to conclude that the holder of the information did not engage in “efforts that are
reasonable under the circumstances to maintain™ the secrecy of the information. Code § 59.1-
336.

'" Given that our affirmance of the judgment of the Court of Appeals results in the verdici
in the ¢ircuit court being sef aside, we acknowledge that Code § B.01-078 requires we engage in
harmless error review. See Commomeendth v. White, 293 Va, 411, 419420 (2017). Because of
the combination of the errors discussed above and their potential effect on the proceedings in the
circuit court, we cannot say that it “plainly appears from the record and the evidence given at the
trial that the partics have had a fair trial on the merits and substantial justice has been reached[.]”
Code § 8.01-678, Accordingly, we cannot say that the errors committed by the circuit court were
harmless.
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Trial and Error —
Avoiding Waiver in Virginia’s Appellate Courts

Gentry Locke Seminar

Monico T, Monday
Michael S Finney
Scoit A. Stephenson
David B, Berry

L ERROR MUST BE PRESENTED TO THE TRIAL COURT FIRST

A.

Ihe Contemporaneous Objection Rule: “Ne ruling of the trial court, disciplinary
board. commission. or other tribunal before which the case was initially heard will
be considered as a basis for reversal unless an objection was stated with reasonable
certainty af the time of the ruling, except for good cause shown or o enable this
Court to artain the ends of justice. A mere statement that the judgment or award 15
contrary to the law and the évidence is not sufficient o preserve the issue for
appellate review.” Rule 5:25; yee alse Rule SA:E; Code § 8.01-334(A).

1. “The contemporaneous objection rule, embodied in Rule 3A:18 in the Court
of Appeals and Rule 3:25 in this Court, is based on the principle that a
litigant has the responsibility to afford a court the opportunity to consider
and correct & perceived ermor before such érror 18 brought to the appellate
court for review." Williams v. Gloucester Sheriff's Dep't, 266 V. 409, 411
(2003).

2. “Specificity and timeliness undergird the contemporaneous-objection rule.”
Flowers v. Commorwealth, 84 Va. App. 143, 138 (2023) (quoting Bethea
v, Commronwealth, 297 Wa, 730, 743 (20193

3 The purpose of the rule is to give the trial court an opportunity 10 rule
intelligently on an issue. Scialdome v. Commomvealth, 279 Va. 422, 437
{2010

4. A contemporaneous objection informs the trmal judge of the action
complained of in order 1o give the judge the opportunity o consider the
imsue and to ke imely corrective sction, il warrantad. in order to avoid
unnecessary appeals, reversals and mistrials. Nusbhaum v, Berlin, 273 Va,
385, 402-403 (2007); Robinsan v. Commanwealth, 13 YVa. App. 574, 576
[1992),
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3 Additionally, “a specific, contemporanaous ohjection gives the opposing
party the opportunity to meet the objection at that stage of the proceeding.”
Weldman v. Babcock, 241 Vi, 40, 44 (1991 ); Flowers, 84 Va. App. at 158,

fr. The rule was sdopted for the purpose of protecting the trizl court from
appeals based upon undisclosed grounds and to prevent the setting of traps
on appeal. Fisher v. Commomwealth, 236 Va. 403, 314 (1938), cert. denied.
400 LL5, 1028 { |989%; Newfolk Southern R Clo. v Lewis, 149 Va, 318, 323
{19281,

¥ “The rule is not intended, however, “to obstruct petitioners in their efforts
10 secure writs of error, or appeals, bul . . . 1o put the record in such shape
that the case may be heard in th[e] [appellate court] spon the same record
upon which it was heard in the trial court.” Scialdowe, 279 Va. at 437
(quoting Kercher v. Richmond. Frederickshurg & Potomoc BR Co., 150
Va. 108, 115 (1928)).

8. Unless the contemporancous objection rule has been satisfied or an
exception applies. appellate courts will not consider objections raised for
the first time on appeal. Wackwitz v Rop, 244 Va, 60, 63 (1992); Aogle v
Commomeealth. T3 Va. App. 743 755 (2022) (*If a party fails to timely and
specifically object, he waives his argument on appeal.™).

The Scope of the Contemporaneous Objection Rule

l. The contemporangous objection rule is not limited o evidentiary rulings or
other rulings relating to incidents of the tnal. Lee v, Lee, 12 Va. App. 512,
515 (1991 ). It also applies to issues. arguments. theones of recovery, legal
findings, and legal conclusions, which must be raised in the trial court. /d ;
Riner v. Commonwealrh, 268 Va. 296, 325 (2005); Berner v. Mills, 38 Va.
App. 11, 18 (2002). affd, 265 Va. 408 (2003 ) Green v Warwick Plumbing
& Hearing Corp. 5 Va. App. 409, 413 (1988); Kemdeick v, Nutiomwide
Homeys, fne.. 4 Va, App. 189, 192 (1987

Z The contemporaneous objection rule applics in workers” compensation
cases, Rule 5A:18; see, e g, Wifliams. 266 Va. at 410 (affirming the Court
of Appeals’ refusal to consider an argument that was “neither raised nor
previously addressed in the proceedings™ before the commission).

; The contemporaneous objection rule applies to administrative proceedings
before the Virginia Deparment of Health Professions. See. eg. Doe v Va.
Bd of Dentistry, 30 Va, App. 626, 636-37 (2007),

4, The contemporoneous objection rule applies to arguments raising
constitutional errors. See. g, Rimer. 268 Va. at 325. n. 11 (refusing to
consider on appeal an argument that the admission of hearsay violated the
Confrontation Clause of the United States Constitution beciuse only state
law hearsay objections were made at teial): Clark v, Commomweaith, T8 Va

-
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App. 726, 767 (2023) (“Rule 5A:18 spplies to bar even constitutional
claims.”) (quotation omitled),

But the rule does not apply to arguments or objections to a court’s subject
matter junisdiction. which cannot be waived and may be challenged at any
time — even for the first time on appeal. Po River Waler & Sewer Co. v
Indign Acres Club, 255 Vo 108, 112 (1998} Wockwirz, 244 Va. ar 63.
MNote, however, that other junisdictional challenges — those that do not affect
the trial court’s subject matter junsdiction — must be timely raised in the
trial court. See. e.g. Porter v, Commonwealth, 276 Va, 203, 228-229 (2008)
{“Jurisdiction is a term which can engender much confusion because it
encompasses a variety of separate and distinet legal concepis.™).

The rule also does not preclude subsequent reliance on new case law where
the law has changed between trial and appeal. provided the objection was
stated at trial, Compare Darmel! v. Commomwealth, 12 YVa, App. 948, 952
(199]) (where defendant objected at trial on double jeopardy grounds, the
appellate court would consider a double jeopardy arpument based upon a
new Linited States Supreme Court case that was issued after the tnial because
case law has retroactive effect), with Gheorghin v. Commanwealth, 280 Va,
678, 68E-89 (20107 (whene defendant failed 10 challenge venue in the tnal
court, the Court would not consider defendant’s venue challenge on appeal,
even though a new venue case was decided after his trial ).

Morcover. when a party has timely objected, exceptions are nol reguired
after a tral court rules. Code § 3.01-3584.

Finally. "if a party has no opportunity to object 10 a ruling or order at the
time it is made. the ahsence of an objection shall not thereafter prejudice
him . . . on appeal.”™ Code & 8.01-384(A); Jacks v. Commonwealth, 74 Va,
App. TRI, 792-93 (2022) (addressing the merits of an appeal because the
appellant “had no opportunity to object” when the circuil court acted “sua
sponte, without 8 heanng, and outside the presence of . . - counse|™).

of Justi T

The contemporancous objection rule has a very narrow exception that
permits appellate courts 1o review error raised for the first lime on appeal
“for good cause shown or to enable this Court to attain the ends of justice.”
Rule 5:25; Rule 5A:18.

“mpplication of the ends of justice exception is appropriate when the
judgment of the wial court was error-and application of the exception is
necessary to avoid a grave injustice or the denial of essential rights.”
Charles v. Commonwealth, 2770 Va. 14, 17 (2005) (applving the “ends of
justive” exception because the trial court’s ervor resulted inan excessive and
void sentence that would deprive the defendant of his liberty ).
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The Count of Appeals applies the “grave injustice” standard articulated by
the Supreme Court of Virginia. See Lacey v. Commonweaith, 34 Va. App.
32, 46 (2009) {recognizing the “grave injustice” stundard lor considering
requests © apply the “ends of justice™ exception). It has also stated the
circumstances under which it will apply the exception: “The ends of justice
exception allows this Court 1o avoid upholding a “miscarmiage of justice.”
Yet the defendant must affirmatively demonstrate the existence of such a
miscarriage, ‘not that a miscarriage might have occurred.’ A trial court's
error standing alone, even when of constitutional significance, does not
suffice.” Compare id (finding no miscarriage of justice with a jury verdict
form which correctly recited the offense for which defendant was charged,
there was no harm to defendant., and evidence of guilt was overwhelming)
{internal and external citations omitled ), with Bell v, Commonwealth, 81 Va.
App. 616, 627-31 (2024) (applying the ends of justice on eppeal from a
summary contempt procecding, which, itself, constituted “a miscarriage of
Justice™).

Where evidence of guilt is overwhelming, the appellate court may decline
(o invoke the “ends of justice” exception. Sev. €., Lacey, 54 Va. App. at
46-47 {citing Bazenore v, Commomeealth, 42 Va, App. 203, 223 (2004 )).

In practice, this exception 15 applied only in “rare instances,” See e g, Ali v

Commaonwealth, 280 Va, 665, 671 (20100 (applying the “ends of justice”™
exception when an efement of the crime of which the defendant was
convicted did not occury, Campbell v Commonwealth, 14 Va. App. 988,
594 (1992) (applying the “ends of justice” exception where an instruction
allowed a jury o convict a defendant without proof of an edsential and
necessary element of the charged offense); Jimenez v. Commonwealth, 241

Va. 244, 250 (1991) (applving the “ends of justice™ exception because the
jury was not instructed as to a material element of the offense charged ); Saff
v Commomvealth, 221 Va. 734, 758-759 (1981) (applyving the “ends of
justice™ exception when the defendant had been “convicted of a erime of
which under the evidence he could not properly be found guilty™).

In short; “The ends of justice exception is narmow and is o be osed
aparingly, and it applies only in the extraordinary situation where a
miscarriage of justice has occurred.” Pulley v Commonwealth, 74 Va. App.
104, 126 {2021 (cleaned up; quotations omitted).

Practice Tip: If an issue has not been tmely raised in the trial court. argue
to the appellate court why the “ends of justice™ exception applies — and raise
those arguments in the opening brief. See, e g, Foster v. Commanwealth,
2023 Va. App. LEXIS 706, a1 *4 (2023) (explaining appeliants must raise
“ends of justice™ exception in an opening brief, and collecting cases). The
Court of Appeals does not invoke the “ends of justice™ exception sua sponfe.
and it will not consider an “ends of justice” argument raised for the first
time in a reply brief. Jd.; see alvo Davis v. Goforth, 82 Va, App. 720, 736
n.6 (20243 Dominion Caad Corp. v Bovwwmawr, 33 Va. App. 367, 371, 0.6

4
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(2009) (declining to consider swg spowate the “good cause™ or “ends of
Justice™ exceptions to Rule 5A:18). That said, m limited instances, the
Supreme Court may consider the “good cause™ and “ends of justice™
exceplions sua spomte, See. ez, Toghill v. Commomweaith, 28% Va, 220,
226 (2015) (where, after defendant’s conviction. Fourth Circuit issued
apinion holding statute in guestion unconstitutional, good cause exception
applicable even though defendant did not raise the constitutionality issue at
mal). Bur see Jomes v Commonwealth, 239 Va. 29, 39 n.5 (2017)
(explaining the appellant did not “assen any grounds for invoking the *good
cause’ or “ends of justice” exceptions under Rule 5:23, and we will not sua
sponte raise them on his behal ™).

0, The Good Cause Exception

1, The contemporaneous objection rule also has a “pood cause™ exception.
Rile 5:25; Rule 5A:18.

2 The good cause exception may apply when the litigant did not hive an
opportunity to object to the assigned emror. See. e Commemvealth v
Amas, 287 Va. 300, 307 (20141 Flanagan v. Commomvealth, 38 Va. App.
6R1. 694 (200 1) of Jocks, T4 Va. App. at T92-93 (reaching same conglusion
based on Code 5 B.01-384, without discussing “pood cause™ exception,

x Like the “ends of justice™ exception, the good cause exception is rarely
applied. See e.g. Gheorghin, 280 Va. at 689 (where defendant delayed in
bringing a new case o the attention of the court. there is no good cause o
excuse the failure to ohject).

4. And like the “ends of justice” exceéption. the “good cause™ exception must

be raised by an appellant in the opening brief. See Foster, 2023 Va. App.
LEXIS 706, at *4 (2023) (collecting cases).

E. How 1o Satisfy the Contemporaneous Objection Rule

l. Make a timely objection or motion on the record.

a. CGenerally, 10 satisfy the reguirements of the conEmporaneons
objection rule, an objection must be made contemporaneously with
the introduction of the objectionable evidence or at a point in the
proceeding when the trial court is in a position. not only to consider
the asserted error. but also o rectify the asserted error. Johnson v,
Rerviorie, 264 Va. 27, 33 (2002 Reld v, Baymgardmer, 217 Va. 769,
773-74 (1977).

b. Muake sure the trial court actually rufes on motions vou fife. It 1s not
enough to simply file a motion. See Branden v Cox, 284 Va. 251,
2562012} (holding that “merely filing a motion in the clerk s office
of a circuit court” 15 insufficient under Code § 8.01-3840A ) and Rule

d
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3:25); Lee v. Commemwealth, 2015 Va. App. LEXIS 249, & *12-13
(2015) (sam. under Rule 3A:18)

Make the objection on the record:

i. Itis the appellant’s duty to ensure that the record is sufficient Lo
enable the Court to evaluate and resolve the assignments of
error. When the appellant fails to ensure that the record contains
transcripts or a writlen statement of facts necessary o permit
resolution of appellate 1ssues related to the assignments of
error, any assignment of error affected by the omission will not
be considered. Crafumbeck v Lopez. 283 Va. 300, 507 (2012)
(citing Rule 3:1l{a)1)): see also Commomwealth Transp,
Commr v Targer Corp. 274 Va. 341, 348 (2007) (a circuit
court’s judgment 1s presumptively correct, and the appellant has
the burden of presenting a sufficient record to permit a
determination whether the court committed an alleged emor):
Bivon v. Dixon, T1 Va. App. 709, 716 (2020) (" The burden is
upon the appellant to provide the appellate court with a record
which substantiates the c¢laim of error. In the absence of a
sufficient record, we will not consider the peint.™) (cleaned up).

il. ~Arguments made ot trial via written pleading. memorandum,
recital of ohiections in a final order, oral argument reduced to
transcripl. or agreed written statements of facts shall, unless
expressly withdrawn or waived, be deemed preserved thercin
for assertion on appeal.” Code § B.O1-384(A).

tii. The appeliate court will not consider objections or excluded
evidence without a proper showing of what the objection or
evidence was, Gafumbect, 283 Va, at 300 (objections made at &
sidebar conference that was not part of the record would not be
considered on appeal. even though a written proffer was later
filed).

Comrinuing Cbjections; |n the appropriate circumstances, the tnal
Court can node a party’s cominued objection with respect to the
admission of evidence or other matter. Ask the trial court 0 note
your continuing objection o the specific evidence. But if something
happens during the tnial that chunges the context of the trial court’s
earlier ruling, vou may have to renew your objection to preserve the
issue, See Riverside Hosp. v. Sohnsom, 272 Va, 518, 526-527 (2006);
Fisher, 236 Va, at 413414 (affirming a capital murder conviction
and death semtence, the Count holds that defendant’s earlier
ohjection related to the jurv having a copy of the transcripts while
listéning to the tapes, and a continuing objection on that ground did
not indicate to the trial court that an objection was also being made
to the introduction of the transcripts as evidence), cert. deénied, 490

f
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LS. 1028 (198%). Continuing objections require extraordinary
vigilance to ensure that no new or different basis for the objection
has srisen.

Mottons for o Mistrial' As a general rule, a motion for a mistrial
muast be made ~at the time an objectionable element is injected into
the trial of the case™ Hall v Commomeeafth, 213 Va, Ti6, 737
(1973) (the motion for mistrial came "too late™ because it was nol
made until after the prosecution had rested. the trial court had
overruled the defendant's motion to strike, and the defense had
rested); Porter, 276 Va, at 256 (motion for a mistrial, on the basis
of comments made by the wal court during defendant’s closing
argument, was not timely when it was raised at the conclusion of the
defendant’™s closing argument); Lacey, 54 Va. App. at 4d-43
{holding the defendant’s motion Ffor & mistrial due to erroneous jury
vierdiet form, which was made after the jury’s verdict, wis not
timely, and refusing 1o apply the “ends of justice™ exception).

{Mjections o Tmproper  Argument; Objections to  improper
Argument in opening or closing statements must be made at the time
the objectionable staternent is made. Counsel should not only ohject
lo improper argument ot the time, but also give the réasons for the
objection and move for a mistrial or 8 coutionary instruction that the
Jury to disregard the improper remarks, Redd, 217 Vo, at 773 The
objection comes too late if it is made after the argument is conclisded
or after the case is submitied to the jurv, Jd. (citing Russa v
Commomwealth, 207 Va. 231, 256-257 (19661);, Pullen v. Nickens.
226 Vo, 342, 346-347 (1983) (“[f counsal believes thar an argument
requires or justifies a mistrial. he has the duty 0 move promptly
before conclusion of the argument so that the trnal court may
determine what comrective action, if any, should be taken.™); Beavery
v. Commonwealth, 245 Va. 268, 279 (request for a mistrial after the
conclusion of the entire opening statement constitutes a waiver),
cert. demied, 510 U.S. 859 ([993),

Dhfections ta Jury Instructions:

a. An instruction given without objection will not be disturbed on
appeal, and becomes the law of the case and is binding in future
proceedings. whether or not the instruction correctly states the
law. Kondawrov v, Kerdasha, 271 Va. 646, 638 (20068), An
ohjection to a jury instruction must be made when the instruction
15 tendered. Bringing the issue to the trial court’s atiention after
the trial is oo late.

(Mjectiony te Jury Verdicr Forms, An objection to a defective jury
verdict form must be made before the jury retires o deliberate.
Bawks v Mario fmdus.. 274 Va. 438, 433 (2006).

-
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{Mfecripny o Fente! An objection wm venue based upon pre-trial
publicity must be made before the jury is empaneled and swom.
Riner, 268 Va, at 310 (where the defendant did not object when the
trial court took under advisement his pre-tial motion te change
venue because of adverse media coverage, the issue was wiived
because defendant did not renew the motion prior to the seating of
the jury), When a defendant does not object (o the trial court™s
decision to take the chanpe of venue motion under advisernent, it 18
incumbent upon him to renew that motion or remind the court that
it was still pending at some point before the jurors selected to hear
the case were swomn, [l : Green v. Comminmwealth, 266 Va. B1, 94
(2003),

{Hhjections fo the Seating of a Juror; An objection to the seating of
a juror must be made before the jury is empaneled and sworn, Crreer,
266 Va. at 100-101; Sreavd v. Commomvealth, 248 Va, 68 80
(1994] (trial court reasonably could have assumed defendant
acquiesced in seating a juror when defendant failed o renew motion
to strike the juror after the court said it would rehear the motion upon
completion of voir dire).

CMjeciions ta the Admissibility of Evidence: ™ An objection to the
admissibility of evidence must be made when the evidence is
presented. The objection comes too late if the objecting party
remains silent during 8 presentation and brings the matier o the
court’s attention by a motion o sirike made after the opposing party
has rested "™ Bamky, 274 Va. at 455 (quoting Bitar v Rabman, 272
Va, 130, 139 (2006)). Because a motion to sinke tests the
sufficiency of the evidence, not its admissibility, it should not be
used to chatlenge the admissibility of evidence that has already
come into evidence. fd

Mations to Exclude the Evidence: “There may be circumstances
where evidence 15 admitted conditioned upon further foundational
support and the satisfaction of that condition may not be known until
the conclusion of the case-in-chief or at the end of presentation of
all of the evidence, The proper motion at that time is a motion o
exclude the evidence, Assuming that exclusion of the evidence
creates deficiencies in the quantum of proof, a motion to strike may
then test the sufficiency of the evidence.” Banks. 274 Va, at 456 n.2.
Further, where a defect in an expert witness” testimony may not be
apparent until the testimony of that wimess is completed. an
objection to the admissibility of the evidence should be raised “at
that first opportunity™ 1o be timely. Jd. at 456,

Muotions 1o Sirike: To preserve challenges 1o the sufficiency of the
evidence. the defendant should move o strike the plaintffs case at

¥
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the close of the plainfiii™s evidence, and renew the motion at the close
af all of the evidence or move to set gside the verdict, Uinired Leaving
Corp. v The Lehmer Family Businesy Trusl, 279 Vo, 310, 517-18
(20010) A defendant cannot rely on a poor made motion to strike
because any challenge to the sufficiency of the evidence. which
includes evidence presented by the defense, will necessarily mise a
new and distinet issue from the issue presented by the denied motion
o sinke, Further, by introducing evidenve in his defense. the
defendant demonstrates by his conduct his intent to abandon the
srgument that the plaintfT failed to meet 15 burden through the
evidence presented in its case-in-chief. fif. (an appellate court will not
review a challenge to the sufficiency of the evidence when a defendarnt
who has chosen to introduce evidence in his defense, after the tial
court has overruled his motion to strike made a1 the conclusion of the
plaintiff’s case, does not make either a motion to strike at the close of
all the evidence or a motion to set aside the verdict); see afso Rompalio
v Cammomeraith, T2 Va. App. 147, | 55.56 (2020) (“Because [the
defendant] did not renew her mation 1w srike afier she presented
evidence on her own behalf, and she did not file a motion to set aside
the verdict, she has not preserved her sulficiency argument [or appeal,
and we do not consider it.™).

8 State all grounds with reasonable certainty.

il

The contemporaneous objection rule pot enly requires an chjection
to be timely raised, but also reguires the objection o be stated with
“measonable certainty.” Cder v Salch, 237 Va- 323, 333 (198%9)
{when the basis of an objection is that an mstruction “did not
correctly state the law as applicable to the facts of the case.” the
objection is too general to be of any assistance to the nal court and
i% 4 plain violation of the lemer and spirit of Rule 3:25).

“Specificity and timeliness undergicd the conlemporaneois-
ohjection rule, animate its highly practical purpose, and sllow the
rule o resonate with simplicity; Not just any objection will do. It
must be both specific and rimely - so that the trial judge would know
the particular point being made in time to do something about it.”
Bethea. 297 Va. at 743-44 {cleaned up: quotations omitted).

“It is the duty of a party, as a rule, when he objects to evidence, o
state the grounds of his objection, so that the tnal judge may
understand the precise question or guestions he is called upon o
decide. The judge is not required to search for objections which
counzel have not discovered, or which they are not willing to
disclose™ Darnmeil, 12 Va. App, at 952 (quoting Jockson v
Chesapecke & Chhio By, Col, 179 Va. 642, 651 (19421,
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- “Making one specific argument on an issue does not preserve a
separate legal point on the same issue for review.” Edwerdy v
Commornwealth, 41 Va. App. 752, 760 (2003) (detendant argued in
the trial court about & specific, shared requirement of two different
olfenses bul, in the appellate court, defendant attempled o argue &
distinction between the two offenses on a different basis). Appellate
courts will not consider an argument that differs from the specific
argument presented o the trial court. even if it relates (o the same
general issue, See, e.g. Commonwealth Tramyp Comm'r, 274 Va.
at 351-352 (refusing to consider a new argument in supportof a jury
instruction); Clark v Commonwealth, 30 Va, App. 406, 411-412
(1999 (preserving one argument on sufficiency of the evidence
does not allow argument on appeal regarding other sulficiency
questons); West Alexandria Prop. fnc. v, First Va Mort. and Real
Extare fav. Trusi, 221 Va. 134, 138 (1980) (An appellant may not
advance new reasons for an argument raised below: “though teking
the same general position as in the tnal court, an appeliant may not
rely on reasons which could have been but were not raised for the
benefit of the lower court.™

d. “A peneral argument or an abstract reference to the w is not
sufficient to preserve an issue.” Edwardy, 41 Va, App. at 7ol
Riverside Hosp., Inc, v Johnson, 272 Va, 518, 526 (2006} (a general
ohjection that fails to put the trial court on fair notice of the
complaint docs not satisfy Rule 3:25).

£, Jury Insteticrions: A proponent of a jury instriction is nol required
to argue the specific grounds and relevant facts for the instruction at
the time it is proffered in order 1o preserve the challenge for appeal.
Having heard the evidence, the trial court already knows the
evidentiary basis for the instruction. When & trial court refuses o
give an instruction proffered by a party that is a correct siatermnent of
law and which is supported by adequate evidence in the record, this
achion, withou! more, 15 sufficient to preserve for appeal the 15sue of
whether the trial court erred in refusing the instruction. Emergency
Physicians of Tidewater, PEC v, Hanger, 303 Va. 77, 86-88 (2024).

k4 CGiet a ruling on all ohjections.

a Simply making the objection may not be enough, See, e g, Riner,
268 Va. at 323; bur see Code § B.01-384( &) (“No party, after having
made an objection or motion known to the court. shall be required
1o make sich objection or motion again in order 1o preserve his rght
to appeal, challenge. or move for reconsiderntion of, a ruling, order.
or action of the cour.™), To make the 18sue reviewable on appeal,
the tral court must also rule on the objection, Biner, 268 Yo at 325,

10
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b. Failure 1o request a ruling on & pretrial motion waives thal error on
appeal. Kiner, 268 Va. a1 325 (where the trial court ook defendant’s
pre-trial molion challenging venoe under advisement pending the
outcome of vair dire, and defendant did not object to this ruling until
the jury was empanecled. the issuc was waived; defendant should
have objected 1o the decision to take the motion under advisement,
reminded the trial court of the pending motion. or renewed the
motion before the jury was empaneled and swomn) Lemz w
Commanmwealth, 261 Va. 451, 463 (failure o request a ruling on
pretrial motion waived issue on appeal). cerd. denied, 334 U.S, 1003
[ 2000 §,

i Thus, when a motion or objection is taken under advisement,
counsel must bring the issue to the attention of the trial court again
and ask for a ruling. See. e.g. Green. 260 Va. at 93-95 (where trial
court took pre-trial change in venue motion under advisement. issue
waived because defendant failed to rénew the objection or remind
the trind court about the ahjection before the jury was empaneled and
sworn), cerd, denfed, 340 1TLS. 1194 (2004},

d. However, when a party makes his objection known to the court prior
to or af the time of entry of the final order, the entry of the final order
constitutes & rejection of those objections, and satisfies the
comempoeranesus objection rule. Sehaldone, 279 Va, at 440,

I1. OTHER WAYS TO PRESERVE ERROR IN THE RECORD

A

Proffer of Excluded Evidence: When the trial count excludes evidence or testimony,
it i% necessary to make a proffer of the evidence excluded in order to give the
appellate court a proper record upon which to consider whether the trial court made
the correct evidentiary ruling.

1. A proponent must make known to the court the substance of the excluded
evidence, und this is done by way of a proffer. Rule 2:103¢ay 2).

r A proffer has two main purposes: (1) it allows the trial court a fair opportunity
o resolve the issue al tial, and (2) i provides a sulficient record for appeal.
See, eg. Whittaker v. Commomeealth, 117 Va. 966, 968 (1977); Creanrer
v, Commonweaith, 64 Va. App. |85, 195{2015).

A good profter places into the record the “specifics” of the excluded evidence
50 the appellate coun may determine whast the excluded evidence was and
what it would have established. Smith v. Blfon, 14 Va. App. 354, 358 (1992}
This. a pood proffer must contain all of the information necessary (o allow
the trial court to resolve the issue and 1o permil appellate review, Creamer, 64
Va App. at 195, At o mumimum, o proffer must contain o summary of the
witness' expected lestimony that is sufficient to establish its relevance. Jd.

ad
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4, The proponent of the evidence also bears the burden of meeting other
foundational requirerments to the satisfaction of the trial judge, and of opposing
any objections raised regarding the ndmissibility of the evidence. Creamer. 64
Va App. at 195.

5. When a trial court refuses 10 admit evidence, the party must proffer or avouch
the evidence for the record. If he fails to do so, the appellate court has no basis
to decide whether the party was prejudiced by the emor. Danie! Conste Co. v
Tofley. 24 Va App. T0, 79 [ 1997).

fr. ‘Where a tmial court refuses to allow a profTer, it prevents a determination of the
propriety of the rial court’s ruling by the reviewing court and i prejudicial 1o the
party making the proffer and generally is reversible error, Smith, 14 Va. App. m
358,

7. A good proffer can be made several ways. including:

i an unchallenged unilateral avowal of counse] (or a mutual sapulation)
that gives a complete summary of the evidence on the record, see
Crafwmbeck, 283 Va. at 508; Wright v Commmameeaith, 52 Va. App.
690, 69T (2008);

b. questioning the witness on the stand outside the presence of the jury,
Cretlumibeck, 283 Va. a1 500 {absent an unchallenged avowal of counsel
or stipulation, the court will not consider an eérror assigned to the
rejection of testimony unless such testimony has been given in the
absence of the jury and made a part of the record as the rules

prescribe ) or
€. asking the trial court to mark *refused™ or “dented™ an exhibit,

document or jury instruction you have unsuccessfully offered, see
Eule 5:10¢a) and Rule 3A:Ta)

8. Timing of the proffer

a. The time for making a proffer and the range of content required depend.
in part, on the proffer’s parpose. Creamer, 64 Va. App. at 195.

h. As a peneral rule, the proffer must be made before the tnal eourt rules on
the issue. Commamvealth v. Shiffler, 257 Va. 34, 4 {1999); Creamer, 64
Va. App. at 195,

g, Thus, where a defendant. post-trial, proffers a different. more detailed. or
additional basiz for concluding that evidence offered during trial was
refevant and should have been admitted and the trial court rejects that
proffer. the appellute court may not consider the contents of the untimely
proffer 1n reviewing the comectness of the trnal court’s ruling excluding
evidence. Shiffferr, 257 Va. st 44 (post-trial proffers on admissibility that
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differed from the contemporaneous proffers during trial were unimely );
Creamer, bd Va. App. at 195 {appellate court may consider only the
represeniations about the evidence that the tnal court considerad. { e,

those made contemporancously with the admissibility ssue}.

d. A proffer may be made for the sole purpose of providing a complete record
for appeal (and not 10 assist the trial judge in ruling on the admissibility of
evidence), even after the verdict Creamer, 64 Va. App. at 195,

%, Refusal of a proffer; [f you have & wial judge who refuses 1o hear your proffer, put
it on the record anywiy - state it 1o the court reponer while opposing counsel is
presenl. even iFthe tral judge has left the room.

Metions

L, Motions fm Limine, Anticipate the important evidentiary issues early, and

bring them on for a hearing in advance of rial. Remember to have a cour
reporter present for the hearing. and memonadize the rial court’s ruling in an
order {or, at o minimum, make sure the ruling 15 on the record). Also, if a
motion in fedme 15 teken under sdvisement, renew the motion af the
appropriate time at trial. Galumbeck, 283 Va. at 500 (where party failed 1o
request a ruling from the trial court on a mation in limine, the issue has been
waived). Further, effective Julv 1. 2024, litigants are now protected from
waiver where the trial court makes a pre-trial ruling that the court states is
without prejudice to moving for recensiderution based on developments at
trial; under Code § 8.01-184. the failure to move for econsideration will not
be deemed a waiver,

. Mutions o Sivike

i “|An] objection to the sulficiency of the evidence is properly made
by a motion to strike, mther than when the evidence is first offered.
Obviously, the objecting party cannot be sure. nor can the court
decide, until the offering party has rested, whether the various
fragments of evidence have added up to a justiciable whole.”
Kondaurev, 271 Via. at 653,

b, To preserve challenges o the sufficiency of the evidence. the
defendant should move to stnke the plamtiff's case at the close of the
plaintiff's evidence, and rencw the motion at the close of all of the
evidence or move to set aside the verdict. L'mived Leasing Corp., 279
Wa. at 310.

o A pluintiff may move (o sinke a defense or the defendant’s evidence.

d: State all grounds for the motion to strike with specificity because
generdl statements will not be considered. United Leasing Corp,. 279
Vi at 517-19 (where a specific argument was stated in a motion o
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sirike atter the close of the plaindifi™s evidence. but was not raised
when the mation to strike was renewed at the cloge of all the evidence,
that specific argument was waived): Floyd v Commeonwealih, 219
V. 575, 584 {1978) (A general objection to the sufficiency of the
evidence should state with some specificity the grounds of the
objection.™)

3 Pogi-tefet! Maitons

a. A motion 1o reconsider can preserve issues ar objections that anse by
viriue of the actual verdict or ruling, or those objections which are
raiszd for the first Gime. In fact. such a motion may be required 1o
address new concems about the courl or commission’s ruling, See,
e.g., Williams, 266 Va, at 410 {Although the rules of the Workers'
Compensation Commission “do not contain specific procedures for
a motion for rehearing or motion to reconsider, such motions are not
uneomman,” and they are the established method to preserve an
i8sue for appeal. )

b, A party may challenge the sufficiency of the evidence by moving to
sct aside the verdict. However, a sufficiency mution after the verdict
comes oo late o resurrect matters that should have been raised at tnal,

c, Praciice Tip: Remember that the trial court loses jurisdiction of the
case, and therefore the ability (o rule on vour post-trial motion, 21 days
afiter the entry of the final order or deceee. Rule 1:]. Therefore, if the
final order has been enterad when vou file vour post-trial motion, vou
must bring it on for & hearng and get a ruling within the 21 day period.

d. Cantion: Again. it may not be enough to merely complain to the court.
If you present objections for the [irst time after the trial or ruling. you
should pet a ruling from the court o preserve the error for appellate
review, See Nushaum, 273 Va. at 402-403 (refusing to consider error
that the party raised when that party teld the nal judge he was not
asking the judge to change his mind).

4, Cbfections fo the Finol Order

B, An obpection to a final order or decree that simply states “seen and
objected 10" will not preserve error unless it has been timely objected
10 on the recond (with the requisite specificity) and & ruling has been
made. See, e, Lee, 12 Va. App. at 316-17 (objecting generally 1o an
order will not suffice o preserve for review errors nol raised in the
record).

b. “No party shall be deemed to have agreed to, or acquiesced in. any
wrilien order of a trial court =0 as w forfeit his rght to contest such
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arder on appeal except by express writien agreement in his
endorsement of the order,”™ Code § 8.01-384( A).

€. Onee a lingant informs the circuit court of his or her lesal argument,
there can be no waiver under Code 4 8.01-384(A) unlesz the record
“affirmatively show(s] that the party who has asserted an objeetion
has abandoned the objection or has demonstrated by his conduct the
intent to abandon that objection.” Helms v Mampile, 277 Va. 1, 6-7
(2009) (where defendants drgued in wnitten closing argument that
they owned o parcel of land by adverse possession. theinr
endorsement of the final order as “seen™ did not waive their closing
argument and preserved for appeal the adverse possession claim);
Scialdone, 279 Va, a1 440 ("Where a party makes his objections
known to the court prior to or at the time of entry of a final order or
decree and does not specifically disclaim the desire to have the ¢ourt
rule on those objections, entry of a final order or decree adverse o
those objections constitutes a rejection of them and preserves them
[under the contemporaneous objection rule| lor appeal.™}.

d. Where a party makes his objections known to the court prior to or at
the time of entry of a final order or decree and does not specifically
disclaim the desire 10 have the court rule on those objections. entry
of a final order or decree adverse o those objections constitutes o
rejection of them and preserves them under Rule 5:25 for purposes
of appeal. Scialdone, 279 Va, at 440,

e But 1o be safe . . _ if you note objections in the final order or anach
thoge objections, ask the tral court o consider them and note in the
finil order that they have beéen considered and overruled.

[l Argument

Counsal mayv make clear the ground for his objection in closing argument. Lee. 12 Va,
App. at 515,

L. A FEW WAYS TO AVOID THE WAIVER OF ERROR

A Do nor affer the same obfectionahle evidence. In Virginia, if a party objects 1o the
introduction of evidence that is admitted, and afterwards introduces the zame
evidence himsell, it is not a ground for reversing the judgment, although the
evidence itsell was incompetent. Dvimkerd-Nuckols v. Andrews, 269 Ya. 63, 101
(2005) (waiver rule applied to evidence plamtiT introduced in her case-in-chief: the
trial court had overruled the plaintiff's pre-trial motion o exclude that evidence).
However, this rule does not apply when the ohjecting party elicits evidence of the
same character either during cross-examination of a witness or in rchuttal
testimony. fd. at 102; Brooks v Bankson, 248 Va. 197, 207 ( 1994) (sellers did not
walve objection to trial court’s admission of evidence concerning the buyers” “walk
through™ inspection of a house prior to closing when, in rebuttal. sellers introduced
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similar evidence about the house's condition). Further, this mule is limited by the
requirement that the subject marter of the evidence at issue be the same as the
subject matter of the evidence to which an objection was made. and does not apply
lo the consideration of inadmissible evidence on a different subject. Drinkard-
Nuckols, 260 Vo, at [02-10; Peftus v, Gortfeied, 269 Va, 69, 79 (2005).

Do may apprabare and reprohaie or fake inconsisfen posilions

L Mo litigant will be permitted to approbate and reprobate - 1o invile efror
.« and then to take advantage of the situation created by his own wrong.™
Crariock Sealing Techs., LLC v Linde, 270 Va. 381, 387-388 (2005) (*We
will not permit Garlock Sealing to obiain an apportionment of liability
among itsell and 10 entities that were not parties o this litigation and then
complain about the method of apportionment™); Hansen v. Sranley Martin
Cos., 266 Va. 345, 158 (2003) ("Having invited the tnal court to use a
‘discovery mle” for determining the accrual date of the Maryland Consumer
Protection Act claim, Stanley Martin cannot now argue for the application
of & different rule [the date of imjury| on appeal.”)

2, Litigants may not take inconsistent positions at different stages of litigation.
Commomwealth Tranxp. Comm'r. 274 Va. at 351-352 (In an eminent
domain case, “[tlhe Transporation Commissioner will not be permitied (o
argue in this Court that Targel may not recover any damages for loss of
vigibility when, in the circuit court, the Transportation Commissioner
asserted that Target is entitled to recover damages if 1t does not have
‘reasonable visibility” of its property.™)

3 The approbate-reprobate doctrine is very much alive and well in Virginia.
See generally Commornvealth v. Holman, 303 Va. 62, 71 (2024), To put it
“colloguially,” litigants may not “zig” on appeal after they previously
“ragped” below, Amazon Logistics, e, v. Vo Emp't Comm'n, _ Va
12 S.E.2d 290, 292 (2025).

Be very caveful with jury mstructions. Ohject to the submission of a jury instruction
addressing any issue which you think 15 a matter of law for the trial court to decide.
The failure to object to such an instruction waives any future assignment of emor
that the issue was & matter of law for the trial court 1o decide. Bamks. 274 Va, at
658, Further. object 10 jury instructions that address related matters or have the
same burden of proof on a related maner. For example, in o defamation case, if you
ohject to the instruction on malice, you should alse object to the punitive damages
instruction, The Supreme Court has relied on the failure to object to other
instructions as a waiver of an objection to & separate instruction. See, ¢ 2. Raviheon
Tech Servi. Coo v, Hvlund, 273 Va, 292, 300-301 (2007),

Cred @ Fuling on pre-tricd modfons. When it comes to filing motions in limine, iling
the motien is not sufficient to preserve the argument for appeal. You must also get
a ruling on the motion. Therefore, when the iral coun takes a motion in limineg
under advisemnent, you must renew the objection at trial and get @ ruling on the
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ohjection. See, e g, Crefumbeck. 283 Vo at 500; Bromdon, ZBd Va at 256
{“[M]erely filing a moiion in the clerk’s office of a circuit court™ is insufficient
under Code § 8.01-384{A) and Rule 5:25); Lee, 2015 Va. App. LEXIS 249 a1 *12-
13 {same; under Bule 5A: 18

1¥V. RELATED TOOLS FOR APPELLEES
A. Right Resuft, Wrong Redson:

1. Appeliaie courts do not review lower courts’ opinions, bul thetr judgmenis.
Evans v, Commonwealth, 290 Va, 277, 288 n.12 (2013),

Where the lower court’s decision is correct, but its reasoning is incorrect, and
the record supports the correct reason, the appellate court will uphold the
Judgment pursuant to the right result for the wrong reason doctrine. Miffer &
Rhoady 8ide.. [ L.C v Cin of Richmond, 292 Va. 337, 342 (2016); Hames v
Hepgierty, 291 Va, 301, 3053 (201 6),

b

3. An appellate court may uphold a judgment even when the correct reasoning is
not mentioned by a party in trial argument or by the tral court in its decision,
s0 long as the record contains sufficient information 1o support the proper
reazon. Miller & Rboads Bidg., 292 Va. at 542,

B. "Bwod Briel” Walver

l. Rule 5:27(d) of the Rules of the Supreme Court of Virginia provides that an
appellant’s opening brief must contain ~{t]he standard of review, the argument,
and the authorities relating to each assignment of error.” The corresponding
Rule in the Count of Appeals iz Rule 3A:2(Ne).

I

If an appellant fails 1o develop adequale argument in support of an assignment
of error, the appellant waives that argument. Aftking v Commonwenith, 272 Vi
(44, 149 (3006).

3. Likewise. if a brief assigns error on one ground. but then fails to specifically
argue those grounds in the body of the brief. the appellate courts consider the
issue waived dee o an madequately developed arpument. Amazon Logistics,
912 S.E.2d an 204 AIBrirtgw v, Commomvealih, 299 Vo, 392, 412 (2021).

4. Typically, bad-brief waiver applics to situations in which an appellant makes a
cursory argument in support of an assignment of error and fails to provide
sufficient legal reasoning. factual analysis, or citations to suthority, But, the
doctrine may also apply when the argument on brief, even if carefully crafied
and legallv persuasive. has little, if anvthing, to do with the assignment of error.
Anrazorn Logistics, 912 5 E.2d at 264,
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C. Failure to Inclivde a Necessary Part af the Record:

|. The appellant bears the burden to provide the sppellate court with a record
which substantiates the claim of error. Dixon, 71 Va. App. at 716,

The record must allow the appeliate court to “fully review™ the grounds for the
lower court’s decision. Diven, 71 Va. App. at 716,

]

3. “When the appellant fails 10 ensure that the record contains transcripts or a
wrillen statement of facts necessary Lo permit resolution of appellate issues. any
assignments of error affected by such omission will not be considered.” Rule
SARDNA ) xee alvo Bule 5:1 108101 ).

4, “In the absence of o sufficient record.” the appeliate court “will not consider the
point.” Robinsor v. Robinson, 530 Va. App. 189, 197 (2007).

D. Faiture to Adequentely Assign Ervor:

[, *Anassignment of error is not a mere procedural hurdle an appellant must clear
in order to proceed with the merits of an appesal. Assignments of error are the
core of the appeal.” Forest Lakes Cmny, Asv'n v, United Land Corp. of Am., 293
Yo 113, 1223201T),

2. Appellate courts are “limited to reviewing the assignments of error presented
by the litigant,™ Banks v, Commonwealth, 67 Va, App. 273, 289 (2017). As a
resilt, they will not consider issues touched upon by the appellant’s argument
but not encompassed by an assignment of error. i at 290, An issue that is not
part of the appellant’s assignment of error is considered waived, See Simmony
v. Commormaealth, 63 Va. App. 69, 75 nd (2014 Winstan v. Commonvealth,

§1 Va. App. 74, 82 (2007),
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Won summary judgment, on sovereign immunity grounds, for Virginia city on state whistleblower retaliation action
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PROGRAM OVERVIEW

This Continuing Legal Education program provides a general overview of the early stages
of federal government investigations and provides practical “to-do™ items when advising
vour client on responding to such investigations.

WHY, WHEN, AND HOW THE FEDERAL GOVERNMENT WILL MAKE INITIAL
CONTACT WITH YOUR CLIENT

Warning signs. Rarely do federal government investigations appear out of the blue.
Usually, your clicnt has some warning signs of possible misconduct or government inguiry.

o Internal reporting. Internal reporting, such as a controller’s financial review or a
compliance team’s regulatory alert, may flag legal issues for your client’s business.

o Audit results. Negative audit results. especially involving a federal interest like
Medicare, may trigger scrutiny of yvour client’s business.

o Whistleblower complaints. Formal and informal complaimts by purported
whistleblowers against vour client may detail activity that the whistleblower—and
possibly by extension, the federal government—may perceive as illegal.

o Business competitors. A federal investigation or indictment of your client’s
business competitor for similar conduct may raise concemn that your client is also
being investigated.

- Inftial government contact. There are numerous ways that the federal government may
inform your client about a eriminal investigation. including:

o Target letter. A letter from the US Attorney informing your client of an ongoing
criminal investigation. and tvpically reguesting to discuss the investigation with
your client’s defense counsel.

o Search warrant. A court-approved warrant to search your client’s house, business,
and/or affects for evidence as part of a criminal investigation. Your client will
almost certainly not know about the search warrant until the raid occurs,'

! Fed. R, Crim. P, 41,
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o “Knock and talk.” An informal procedure where federal agents approach your
client and seek to engage in a voluntary imterview relating to a criminal
investigation.

o Grand jury subpoena. An investigative demand for vour client to produce
testimony or materials. Issued by the US Attorney on behalf of a federal grand jury
conducting a criminal investipation.” there are two types:

* Subpoena duces tecum. Demands materials, like documents, to be
produced to the grand jury at a specific time and place by your client’s
records custodian,

* Subpocna ad testificandum, Requires live testimony of your client, or one
of vour client’s emplovees or agents, before the grand jury.

o HIPAA subpoena. An investigative demand for yvour healthcare client to produce
materials. Issued by the US Attomey as part of an investigation of federal
healthcare offenses.”

o Indictment/Information. Formal criminal charges against vour client, filed in
federal court.® These often remain under seal until executed. and your client may
learn about the charges when an arrest warrant is executed.

o Civil investigations/actions. A civil investigation or action against your clienl may
suggest that a parallel eriminal investigation exists or will exist in the future. There
are numerous ways that the federal povernment may inform vour client about a civil
investigation, incleding:

*  Civil Investigative Demand (CID). An investigative demand from the LS
Attomey for your client to produce testimony or materials relating to a el
False Claims Act (FCA) investigation.”

= Complaint. Formal civil claims against your client. filed in federal court
and served on your client.

* Third-party notice of legal process. If the federal government requests
vour client’s information from a third party, such as an [SP or Google, that

* Fed. R. Crim. P. 17.

P18 ULS.C. § 3486(a) 1) ANINT).

! hips:/fwww justice. gov/archives jm/eriminal-resource-manual-20 1-indictment-and-
informations

¥31 ULS.C. § 3733,

-
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third party may notify your client—unless the government legally prohibits
disclosure (e.g., “gag order”)."

- Nowe; The federal government's initial contact is neither the beginning nor the end of the
irvestigaiion. You will not know how long the investigation has been ongoing, or where it
is headed

HOW YOUR CLIENT SHOULD {AND SHOULD NOT) RESPOND

- Collect contact information. Your client should ask the federal agents for their names,
agencies, and contact information, and a copy of any legal process that has been executed.

- Stay silent for now. Your client should not answer questions and instead refer the federal
agents 10 volL as counsel.

- Retain counsel. If you are not experienced with criminal defense or investigations, you
should consider advising your client to retain counsel with expertise in thal area,
Regardless, your client should involve you or other defense counsel in all planning and
communications regarding the pending investigation. This preserves privileges and
improves the chances of opening a dialogue with the federal povernment apency
conducting the investigation.

o Do-not-contact letters. Defense counsel may send the federal agency a letter
requesting no contact with your client or its emplovees unless counsel is present.
Federal government lawyers have ethical responsibilities limiting contact with
rcpreiq.mtﬂd parties,” and those responsibilities extend to the lawyers’ agents as
well.

o Opening dialogue. Defense counsel should open a dialogue with the federal
agency, especially iFit is a prosecutor, A key guestion is whether your client or one
of its employvees is a targel, subject, or witness vis-3-vis the investigation.

" Eg. htips:/policies.zoogle.com/terms/information-requests Thi=ep-US (“When we reccive a
request from a govemment agency, we send an email o the user account before disclosing
information. If the account is manaped by an organization, we’ll give notice to the account
administrator. We won't give notice when legally prohibited under the terms of the request. We'll
provide notice after a legal prohibition is lifted. such as when a statutory or court-ordered gag
period has expired,™).

" Eg., Va. R. Prof. Cond, 4:2 (*[A] lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the matter,
unless the lawver has the consent of the other lawver or is authorized by law to do s0.7); United
Stares v. Koerber, 966 F, Supp. 2d 1207, 1228, 1332 ([ Utah 2013) {finding that non-covert ox-
partc communications with a represented company's “constituents™ violates Utah Rule of
Professional Conduct 4:2).

* Va. R Prof. Cond. 5:3 (extending a lawyer’s ethical responsibilities to “a nonlawyer employed
or retained by or associated with a lawyer™).
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=  Target. A person accused of criminal activity.
= Subject. A person suspected of or potentially implicated in criminal activity.

" Witness. A person who likely observed the activity subject to the
investigation,

o Pool counsel. Defense counsel may determine that there is a conflict-of-interest
with representing both a company and its employees, if the company or employees
are subjects or tarpets of the federal investigation. [n that event, vour client should
consider retaining pool counsel to represent the emplovees scparate from the
company's counsel, The same is true for individual emplovees who are subjects or
targets; they may need 1o retain their own counsel.

Maintain documents and other information. Your client should not destroy any
evidence and should consider whether it is necessary to put a stop/hold on automatic
document destruction {such as automatic email deletion).

o “The cover-up may be worse than the crime.™ Destroving evidence after
receiving notice of an investigation, or lving o federal agenis. can lead to
independent charpes like obstruction,'" misprision of a felony,!' or false
statements, '

Identify a control group. Although a company s attorney-chient privilege is not limited to
a “eontrol group,” your client should still identify a core individual or group of individuals
with defined duties who will direct the client’s response to the investigation. This helps
cabin communications with defense counsel, prevent rumors, and streamline efficiency.

WHAT HAPPENS WHEN YOUR CLIENT IS CONTACTED BY A FEDERAL AGENT

Federal agency investigations. Many criminal (and even civil) investigations begin with
federal agencies that probe your chient’s activity and then bring promising investigations
to the US Attorney for further investigation and/or prosecution.

o Note: Early-stage investigations by federal apents may appear informal and carry
less protections for vour client than, say, formal grand jury proceedings,

“Knock and talk.” A tvpical first contact between vour client and a lederal agent will be
an introduction and then questions relating to the federal government agency's
mvestigation. Often called a “knock and talk™ because the agents may visit your client’s
house. How your client should respond:

* https:/"www, jdsupra. com/lcgalngws/obstruction-of-justice-it-s-not-the-34658/ (examples)
" See weneraliy 18 U.5.C. Ch, 73 Pan 1 (“Obstruction of Justice™)

B USC. §4

P18 LULS.C§ 100
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o Your client should not answer any questions or volunteer any information.

¢ Your client should assert that it will retain counsel and refer the federal agent to
defense counsel.

o Your client should be pleasant but firm, rather than argumentative, threatening,
violent, or shifty.

o Your client should collect the federal agent’s contact information and gather any
information that the agent is willing to provide.

- Interview request. The federal agent may request that your client or one or more of vour
client’s emplovees consent to an interview with the federal agent or a government lawyer,
How vour chent should respond:

& Your client should respond in the same way as to a knock-and-talk. asserting that
the client will not answer any questions and will obtain counsel,

o Your client should have defense counsel explain the interview process to the
emplovee so he/she can make an informed decision abouwt whether 10 agree.
Whether or not consenting to an interview is appropriate and/or sensible is highly
fact specific.

THE ROLE OF A FEDERAL GRAND JURY

- Grand jury."” A federal grand jury is an ex parte investigative body empaneled by a US
District Court 1o investigale whether there is “probable cause™ thal criminal activity
occurred, and to retum an indictment for such activity." The prosecutor from the US
Attorney s Office is responsible for presenting evidence, including witness testimony and
materials like documents, to the grand jury to support probable cause,

o History, The institution of the grand jury is well-established, being recognized in
Magna Carta of 1215, developed in English common law, and enshrined in the US's
Bill of Rights,"*

a  Court's role. The role of the US District Court is to empanel the grand jury, enforce
the jury's subpoenas through contempt procecdings. and resolve disputes over
privilege and motions (o quash the jury’s subpoenas.

o Ex parte. Because grand jury proceedings are ex parte, only the federal government
offers evidence, with no opportunity for the accused to rebut, impeach, or otherwise
defend against the evidence. This has led to a perception that obtaining an
indictment is easy—and coined the popular adage that a grand jury could “indict a

13 See generally Fed, R. Crim. P. 6
¥ hetpe: www useourts gov/court-programs/jury-service/tv pes-juries
' hotps:'www uscourts. gov/sites/defaultfiles/grand-handbook. pdf

3
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ham sandwich™'"—although that perception has been somewhat challenged in
recent vears.'’

o Structure. A grand jury consists of 16-23 grand jurors, who are selected from the
federal district and division where the US District Court sits. Grand jurors serve for
up to 18 months.

o Secrecy, The grand jury process is secret. " The only persons allowed in grand jury
proceedings are the grand jurors, the prosecutor, any agents of the prosecutor, a
courl reporter, any interpreters, and any testifving witness. Defense counsel is not
allowed to observe or participate.

o Broad power. A grand jury has expansive power to investigate suspected criminal
activity. As the US Supreme Court has described it

" ¥[T]he grand jury can investigate merely on suspicion that the law is being
violated, or even just because it wants assurance that it is not. The function
of the grand jury is to inquire into all information that might possibly bear
on its investigation until it has identified an offense or has satisfied itself
that none has oceurred, As a necessary consequence of ils investigatory
function, the grand jury paints with a broad brush. A grand jury
investigation is not fully carried out until every available clue has been run
down and all witnesses examined in every proper way to find if a crime has
been committed.”"

* Grand jury subpoenas. The grand jury exercises its investigative power
through subpoenas, which are either for testimony (ad testificandum) or for
materials like documents {duces tecum).””

* Limits en power. There are fow limits on the grand jury’s investigative
power. They include:

s “Fishing expeditions.” Courts should quash grand jury subpoenas
that are unreasonable in scope and therefore “arbitrary™ fishing
expeditions. The US Supreme Court has explained that this limit
requires an accused to show that “there is no reasonable possibility
that the category of matenals the Government seeks will produce

" hitps:/history.nycouris.gov/biographv/sol-wachtler! (attributing this quote to former New York
Court of Appeals Associate Judge Sol Wachtler)

3 hitps:/ news. bloomberglaw com/us-law-week/courts-track-failed-indictments-as-doj- falls-
under-serutiny

" Fed. B. Crim. P, 6{e}2)

' Limited Stares v. R Enters,, Inc., 498 1.8, 292, 297 (1991 ) (citations omitted)

* Fed, R, Crim. P, 17
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information relevant to the general subject matter of the grand jury’s
investigation,™’

s  Improper purpose. Courls should quash subpoenas that are 15sued
out of malice or an intent to harass an accused, rather than with an
intent to investigate.* Courts should also quash subpoenas with the
purpose of compiling criminal discovery against an alreadv-indicted
defendant.™

e ODppressive. Courts may guash subpoenas that are an undue and
oppressive burden on the accused. ™

- Responding to a grand jury subpoena.

o Challenging a grand jury subpoena. History shows that a direct attempt 1o quash
a subpoena for being overbroad or oppressive 15 unlikely succeed, That is because
the bar for showing that a subpoena is oo broad in scope or an unreasonable burden
is very. very high.

Overbreadth. The standard for showing that a subpoena is a fishing
expedition sceking relevant information 15 that “there is ne reasonable
possibility that the category of materials the Government seeks will produce
information relevant to the gemeral subject matter of the grand jury’s
investigation,™

o  All of this language favors the grand jury’s ability to gather
evidence. Indeed, the accused must show that the “particular
category of documents™ sought “can have no conceivable relevance
to any legitimate object of investigation by the federal grand jury, ™

Oppression. All grand jurv subpoenas, by their nature, are a burden on the
recipient.>’ So the recipient must show that it is such a burden as to be
unreasonably “oppressive” compared to the investigative value of the
subpoena. Only “in the most exireme cases of a clear showing of
unreasonableness™ will a court grant a motion to quash.™"

o [nre Gramd Jury Subpoena etc,, 405 F. Supp. 1192, 1198 (N.D. Ga,
1975). Denying a motion o guash a grand jury subpoena that would

21 Jd. at 301
2 1.

= Under Seal v. United States {in re Grand Jury Subpoena), 1735 F.3d 332, 340 (4th Cir. 1999)

¥ Id. at 209
B Id. at 301

® n re Horowitz, 482 F.2d 72, 80 (2d Cir. 1973)
T In re Grand Jury Subpoena etc., 405 F. Supp. 1192, 1198 (N.D. Ga. 1975)
% In re Gromd Jury Subpoena etc., 405 F. Supp, 1192, 1198 (N.D, Ga. 1975)

SO 002E 35532 v
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cost # small nonprofit over 125,000 w 250,000 man-hours and §1-2
million to comply with, but ordering the federal government to front
some of the labor and costs to review,

Fulten Cty. Rd of Registration & Elections v. United States, No.
1:26-ev-02777-WMER, 2026 U5, Dist. LEXIS | 50833, at *28 (N.D.
Ga. July 7, 2026), Granting a motion to guash a grand jury subpoena
seeking “personal identifving information of thousands of [election)
employees and volunteers” because the court found the request
served little investigative purpose and threatened a “chilling effect”
on election participation.

o Negotiating limits. Almost always, a better approach than moving 1o guash a grand
jury subpoena is negotiating limits to the subpoena with the US Atomey. Your
client should discuss with defense counsel what reasonable limitations on the
subpocna’s request would be.

»  Naote: A subpoena can be limited in scope by lime period, search terms, or
custodians, or defense counsel can negotiate a rolling production for
subpoenged materials, In rare cases, defense counsel may negotiate for the
federal government to front some of the cosis of compliance with the
subpoena, such as reviewing and producing paper materials

=  Motion to quash. IT negotiating limits to the subpoena fails, then as a last
resort, vour client should move o quash the subpoena and argue to the US
District Court why reasonable limits should be put on the subpoena to make
it reasonable in scope.

o Preserving privilege, When responding to a grand jury subpoena, vour client
should take necessary measures o preserve all privilepes, including the attorney-
client privilege and any Fifth Amendment privilege.

= Attorney-client privilege. Protects confidential communications between

vour client and its counsel involving legal services or advice.

*

“Need to know™ test. Although the LS Supreme Court has rejected
the “contral test™ for privilege in companies, federal courts have
recognized that communications lose “confidential™ status if they
are shared outside a group of employees in a company who “need to
know™ about it Therefore, your client should limit attomey-client
communications o a core proup of employess involved in
responding to the federal government investigation.

* Upiohn Co. v. United States, 449 1.8, 383, 389 (1981)
Y E g, Mcdirlaids, Ine. v. Kimberhy-Clark Corp.,, No. 7:13-CV-193, 2014 U.S. Dist. LEXIS
201138, at *13 (W.D. Va. Sep, 26, 2014)
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* Who owns the privilege? In evaluating the anormey-client
privilege, vour client should question who owns the privilege. If the
client is an individual, he/she owns it. If the client is a company.
then the company owns it, and the client should ke steps to prevent
emplovees from disclosing privileged communications.

* Fifth Amendment privilege. Unlike the attomey-client privilege, this
privilege can only be invoked by individuals, not companies. Your client
should consult with defense counsel about whether to invoke it and, if so,
how to do it effectively.

* “Testimonial.” The Fifth Amendment only protects your client
from “testifying” against him/herself. So your client can plead the
Fifth in response to a grand jury subpoena ad testificandum but has
more limited options when responding to a subpoena duces tecum.
In general, the act of producing subpoenaed materials is not
testimonial unless, for example, it constitutes an admission that the
materials exise.”

s  Immunity. The US Attorney may agree to immunity for your ¢lient
in exchange for certain testimony or production of matenals.

o Preserving confidentiality. When producing materials in response w0 a federal
grand jury subpoena duces tecum. your client should request confidential and
FOLAexempt treatment of proprietary, trade secret, and other confidential business
information in a cover letter accompanying the production.™

o Prepping for grand jury testimony. Your client and/or its employvees should not
go in blind 10 grand jury testimony, 1l possible. Counsel should prepare the client
for testimony by conducting an internal investigation into issues that the grand jury
may be investigating. and in turn, gquestioning the client about those issues.

" Nove: The prrpose of testimony preparation is not fo influence the grand
Jury witness, but rather to contexiualize the grand fury’s investigation,
witich benefits both the groed fury (hecause the witmess is prepared for lhe
prosecutor's line of questioning) and the client (hecause It provides the
client with mare details on what occurred and what the grand fury may hear
from the witness).

o Attending grand jury proceedings. Although defense counsel will not be allowed
to abserve or participate in grand jury proceedings, counsel should be present
nearby outside the proceedings (such as in a waiting room). so the witness [ whether
your client or an employee) can request to pause the proceedings and consult with

' United States v. Doe, 465 1.8, 605, 613 (1984)
Y EE,FOIA, SUS.C. §552 ¢t seq.; 18 ULS.C. § 1905, 28 CFR. § 167, 5 US.C. §552a

9
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counsel if the need arises. Also. defense counsel can debrief with the witness after
the testimony,

OTHER WAYS YOUR CLIENT MIGHT BE CONTACTED

- CIDs, complaints, agency subpoenas (e.g., SEC, IRS). Besides federal agent contacts
and grand jury subpoenas. the federal government may initiate an investigation against
vour client using other methods like C1Ds, civil complaints, SEC subpoenas, or specialized
criminal subpoenas like HIPAA subpoenas. Although the full range of these devices are
outside the scope of this CLE, you should be aware of them, because many are indicators
or precursors of a criminal imvestigation,

HOW IS A CRIMINAL INVESTIGATION RESOLVED?

= What's the end goal? Your client may ask: "what’s the endgame to responding to a
criminal investigation”™ Or, "is this just an attempt to prolong an mevitable criminal
charge? The answer is “no, not necessarily.” The federal government has numerous tools
in its arsenal for wrapping up investigations, even ones with serious ment

o  Declination. The best scenario for vour client—this is a complete walkaway from
the investigation, with the federal government declining to bring criminal charges
or even civil claims against your client. Often, declination is not formal. [nstead,
vour client must accept cold comfort until the statute of limitations runs out.

o Non-Presecution Agreement (NPA). A pood result for many cases, where the
federal government {usually the US Attorney) enters a contractual agreement with
vour client to not bring charges so long as the client complies with certain
contractual commitments, like monitoring regulatory compliance, payving fines, and
disclosing financial information o the government over a multivear period. The
government may or may not require admission of wrongdoing o enter an NPAY

o Deferred Prosecution Agreement (DPA). Similar o an NPA, except the
government actually files criminal charges against your client and holds them in
abevance pending the client’s compliance with certain contractual commitments.
Also, unlike an NPA, the government will require admission of wrongdoing, ™

o Plea agreement. Regquires your client io plead guilty 1o a crime, the terms of which
can be negotiated with the prosecutor. For example, if your client has exposure 1o
being convicted of numerous crimes. defense counsel should negotiate pleading
guilty to one of them—ideallv one with more favorable potential sentencing

7 hitps:www,nagdl.org/Content/DPAsNPAs;
hotps:/fwww law comell. edu'wexnon_proseculion_agreement WPA

M hitpsywww.nacdLorg/Content/DP AsN P As:

https:/'www law.comell.edwwex/deferred prosecution_agreement DPA

10
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outcomes. Defense counsel should also negotiate terms like a sentencing range,
or specific factual admission of wrongdoing that mitigate collateral consequences.

o Civil resolution. In some cases, your counsel should explore the possibility of
resolving a criminal investigation with a civil resolution. such as seutling False
Claims Act allegations with a monetary settlement structure,

o Indictment/trial. In some cases, vour client’s best option may be to simply sit back
and wait to see if the federal government secks indictment, and then challenge the
criminal charges at trial,

- Considerations. Other considerations when evaluating possible outcomes include:
o Collateral consequences. Especially for companies in highly regulated industries.
o Statute of limitations.

o The scope of an outcome, For instance, will resolution in ane federal district deter
a further investigation and prosecution in another district, or at the state level?

»  Note: Virginia hay enacted a statute that prohibits prosecution of a crime if
the same underiyving act has already been prosecuted federally. "

% E g, Fed. R Crim. P. 11} 1)(C).
* Va. Code § 19.2-294,

1l
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The Lay of the Land:
Effective Visual Communication in Land Use Matters

Gentry Locke Seminar 2026
Karen L. Cohen

I. Introduction

Whether presenting a boundary or easement dispute to a judge or jury, negotiaing a real estate
transaction, or drafting a license agreement, effective representation depends on a clear
understanding of the physical property—the “lay of the land.” Ambiguous deed descnplions,
missing or outdated surveys, and parties” differing understandings of what rights or property
interests were o were not conveved, all provide fertile ground for disputes about ownership and
use of land.

In this outline, we discuss some Virginia cases that involve such disputes. highlighting the
importance of effective visual communication when describing land, boundaries, casement rights,
and the like. The cases featured in this outline invelve issues such as when extrinsic evidence may
or may not be used to contradict a plat, when certain legal rules about boundaries might override
a plat, when the width of an easement may be other than what is stated on a plat. and when an
easement holder may be able to relocate an casement without the servient estate holder’s consent.
Misunderstandings about boundary lines, compounded by the lack of a survey or an unclear plat,
also can lead to adverse possession and prescriptive easement claims, and some of those cases arc
included in this outline. Finally, these materials cover the Virginia legislature’s recent changes 1o
Va. Code § 55.1-304, regarding petitions for relocation or modification of easements when the
easement holder and servient estate owner do not agree on a proposed relocation or modification.
There are many other examples of real property matters where effective visual communication £
essential — partition suits, subdivision creation, leases, licenses, and restrictive covenants, just to
name a few — but these are bevond the scope of this presentation.

During the presentation, we will offer some practice pointers on how to enhance visual
commumnication and understanding of land use issues through the use of modem tools such as
publicly available mapping (GIS) on local govermment websites or GoogleEarth® or
Googlemaps®, which when used alone or with software tools such as Bluebcam®, can provide
wseful visual aids. To gain a full understanding of any property issue, it is essential to use both
modern mapping tools and traditional sources such as plat beoks in the land records room of the
clerk’s office. OF ecourse, there’s no substitute for a site visit for truly getting the “lay of the land™;
however, that is not always practical, At a minimum, therefore, the practitioner should gain visual
familiarity with the property at issue by using maps and plats, rather than just relying on the words
of a written instrument, a client’s description, or an opposing counsel’s representations about the

property.
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. Boundary Line Disputes

When neighbors cannot agree on a boundary line, a property owner can file alawsuit to establish
the boundary line. Under Virginia Code § 8.01-179, a landowner with a right to possession can
file an action in circuit court to designate the true boundary line. The judge may appoint an
independent licensed surveyor to conduct a survey and submit areport. Va. Code § 8.01-181. The
resulting judgment is recorded in the deed book and forever settles, determines, and designates the
true boundary line as among the parties, their heirs, devisees, and assigns, and may be enforced as
ajudgment in gectment. Va. Code 8§ 8.01-183. A boundary line lawsuit strictly determines where
thelineislocated but it does not necessarily resolve claims of title to disputed land by, for example,
adverse possession, which requires distinct legal claims.

A.

13559215v2
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Plat I nterpretation in Boundary Disputes
Cohan v. Thurston, 223 Va. 523, 292 S.E.2d 45 (1982)

In Cohanv. Thurston, FrancisH. and Pearl E. Cohan brought an action in g/ ectment
against E. J. Thurston and others, claiming title to a strip of land in the Lynnhaven
Colony subdivision in Virginia Beach. The Cohans alleged the strip of land was
part of their lot, known as Lot 1, which they had acquired in 1956 by a deed
describing the lot by reference to the recorded plat. The defendants contended the
disputed strip of land lay outside Lot 1, and argued that a point on the plat marked
with an “0” denoted the actual boundary dividing the strip of land from Lot 1.

The trial court ruled the plat ambiguous and admitted extrinsic evidence of the
intention of the subdivision’s devel oper and the surveyor who had prepared the plat,
who testified that the “0” on the plat was in fact the division line. Upon such
evidence, the court determined Lot 1 did not include the strip of land in controversy
and entered judgment for the defendants. The Supreme Court reversed and entered
fina judgment for the Cohans, holding that the trial court erred in admitting and
considering extrinsic evidence regarding the intention of the developer and the
surveyor in finding for defendants.

The Court set forth the general rule that “extrinsic evidence is not admissible to
vary the terms of a written instrument.” Cohan, 223 Va. at 525 (citing Camp v.
Camp, 220 Va. 595, 598, 260 S.E.2d 243, 245 (1979)).

“[W]here the description of premises conveyed in the deed is definite, certain and
unambiguous, extrinsic evidence cannot be introduced to show it was the intention
of the grantor to convey a different tract.” Id. (citing Vanover Hollyfield, 151 Va
287, 292, 144 S.E. 450, 451 (1928)). The court explained how the plat’s meaning
was plain on its face:

An examination of the plat reveals it to be unambiguous. No line
separates the disputed land from the larger portion of Lot 1. This
may be compared with the narrow strip of land at the head of the
boat basin between Lots 12 and 13, which strip lies between lines
clearly marked by the surveyor, indicating it is not included as part



of either lot. Similarly. another nammow strip of land lving between
Lynnhaven Circle and a boat basin is enclosed by lines at each end.

The anly mark separating the western portion of Lot 1 from the
contested land is an “o™ on the south ling of Lynnhaven Drive. Cver
plaintiff's objection, the surveyor whe prepared the plat was
permitted to testify that this "o was in fact the division line.
However, the plat itsclf expressly states that; “All points shown
cireled. thus: ‘o', are marked by l-inch iron pipe, 5-feet long.” A
surveyor called by the plaintiffs testified this symbol was commonly
used to denote pipes placed in the ground to mark points of
curvature, nol o denote division lines.

Id. The court further pointed out in a footnote that the “o” symbaol was used on the
plat in several places where the road curves but where ne boundary line intersects,
supporting the view that the “o” did not denote a division line, notwithstanding
(improperly admitted) testimony to the contrary, The count explained that s
decision was consistent with its precedent. See id. at 525-26 (citing Robbins Walker,
119 Va. 222, 226, B9 S.E. 128, 129 (1916) (case decided “[w]ithout considering
any oral testimony . . . but looking alone to the plat™)); ¢f. Brainerd Dickinson, 217
Va, 637, 641, 231 8.E.2d 710, 713 (1977) (in a suit for reformation of a survey,
theparties’ intent was controlling where plat was “ambiguous on its face”™ because
it “was not properly drawn to scale™),

Note on visuals: Although the appendic to the Cohan case includes a portion of the plal
at issue, the poor resolution of the image makes it impossible to see what the court is
describing, However, as demonsirated in our presentation, it is possible o gain a betier
undersianding of the case by using the City of Virginia Beach mupping tools to identify the
parcels, the disputed land, and the other platted parcels and strips of land not shown on
the exhibit but used by the court in iis reasoning,

Ettinger v. Oyster Bay Il Community Property Owners ' Association, 296 Va. 280,
819 S.E.2d 432 (2018)

In Ettinger v Oyster Bay If Community Property Owners" Association, Phllip P
Ettinger, owner of Parcel E in the Oyster Bay 11 community in Accomack County,
sued the Ovster Bay Il Community Property Owners' Association after the
Association erected a construction fence and “no trespassing” sign along Hibiscus
Dirive (the road forming Parcel E's northeast boundary), blocking his access as he
prepared to develop the lot Ettinger sought a declaration that his boundary
extended to the center of the road, while the Association claimed it only extended
to the intervening strip.

Ettinger claimed that his property line ran to the center of the abutting road under
the Virginia rule that a conveyance of land bounded by a way carries title 1o the
center of the way unless a contrary intent is expressly shown.' The Association

| The word “wav™ generally refers to any plagted route, such as a road, street, highway, drive. or alley.
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contended that Ettinger’s property only extended to the edge of the road, relying on
the deed and plat. The deed identified the parcel’s precise square footage — 196,670
sq. ft. — which was the squarc footage of Ettinger’s property if one excluded the
roadbed. The deed described Ettinger’s property as “bounded on the Northeast, by
Hibiscus Drive,” and incorporated a recorded subdivision plat which appeared 10
place the boundary at the road’s edge. The Association argued that this manifested
the grantor’s intent to convey only to the moad's edge. The circuit court relied on
those details and entered judgment for the Association, Ettinger, 296 Va. at 283~
85, ruling Ettinger held merely a right of way.

The Supreme Court of Virginia disagreed with the circuit court’s ruling and
reversed, reasoning that quantity designations such as the square footage number
stated in the deed are the least certain mode of deseribing land and must yield 10
definite boundaries. The court said the mere reference to the subdivision plat is not
an express statement of contrary intent sufficient to negate the rule that title extends
te the center of the road unless a contrary intent is expressly shown.

The court began its analysis with Virginia's settled rule that “a conveyance of land
bounded by or along a way carries title to the center of the way, unless a contrary
intent is shown,” and emphasized that any reservation of the strip between the
road’s edge and centerline must be express because “[n]o such reservation will arize
by implication.” Jd at 28485 (quoting Martin v, Garner, 286 Va, 76, 80-81
(2013); Tidewater Area Charities, fnc. v. Harbour Gate Owners Ass'n, 240 Va,
221, 228 (1990)). The stated area did not overcome that rule because quantity
designations are “regarded as the least certain mode of deseribing land, and hence
must vield to description by boundaries and distances.” fd at 286 (quoting
Spainhour v. B. Aubrey Huffman & Assoes., Lid, 237 Va. 340, 347 (1989)). Nor
did the plat control: “A mere reference to the plat does not constitute evidence of
contrary intent.” fd at 287.

Note on visaals: A visual that initially seems clear (as shawn in the presentaiion) may mof
nrean what it appears at first blush. Az this case shows, unless a contrary inlent is expressiy
shown, the rule of law that establishes the legal boundary controls. This is one reason why
it is importam for aorneys fo review subdivision plats prepaved by surveyors and
engineers. For example, had there been an imention by the subdivider to loy out the
community tn stch a way that the boundary of Parcel E really was supposed to extend only
10 edge of the road (and not to the centerling), the preparer of the plat could have included
notes on the drawing expressly stating that. Withowt that express statement of confrary
intent though, the abutting pavcels' ownership extends to the cemter of the road in
accordance with the rule of law.

B.
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Necessary Parties in Boundary DHsputes
Garmer v. Joseph, 300 Va. 344 (2021)

The Supreme Court of Virginia considered whether the holders of an easement were
necessary parties to a riparian boundary-adjustment suit between their neighbors.

4



Crarner v. Joseph, 300 Va. 344, 346 (2021), The Garners and the Edwards owned
adjoining lots on Snug Harbor Lane in Newport News. The Edwards’ property
separates the Gamers® property from the shoreline. The Josephs also own property
on the shoreline, sharing 2 common boundary with the Edwards. Under a 1939
deed, the Garners held a perpetual six-foot easement and right of way across the
adjoining Edwards parcel running to the low-water mark of Deep Creek, together
with the right to construct a private pier within that easement, Jd at 346-47. After
a 2015 declaratory judgment confirmed the easement, the Gamners built a pier.
Several vears later, in 2018, the Josephs, who also owned property on the shoreline
and shared a common boundary with the Edwards, filed suit against Edwards to
apportion the riparian boundaries. The resulting consent decree rclocated the
boundary so that part of the Garners' pier fell within the Josephs' riparian area, vet
the Garners were never joined to the boundary apportionment action between the
Josephs and the Edwards. fd. ar 347-48.

The circuit court held the Gamers were not necessary parties and lacked standing,
reasoning that their easement rights were merely being “ascertained,” not
“diminished or defeated.” Jd at 34849, The Supreme Court reversed, Reviewing
the question de novo, it reaffirmed that a person holding a material interest “likely
either to be defeated or diminished™ is a necessary party, and that the test turns on
the materiality of the interest rather than on whether it is inferior to a fee simple.
Jd at 349-52. Because the apportionment placed part of the Gamers® pier on the
Josephs™ land and exposed them to a trespass action, their interest was likely 1o be
diminished or defeated, distinguishing Burron v. Murch, 249 Va, 502 (1995). /d. at
352-33 (“Unlike the non-joined lot owners in Burton, whose interests in the
proceedings were ‘sufficiently represented” by the named parties, neither the
Josephs nor Edwards represented the Garers® interest in the 2018 apportionment
proceeding. ™).

Note on visuals: The opinion reproduces the apportionment map of the three lots but does
not elearly depict which lines are the boundary lines, nor does it clearly indicate how the
Garners ' pier encroached over the established line. GIS information provides a clearer
image of the properties at issue, and with historical aerial imagery, we are able to see the
Garner s pier hefore a significam portion of it was removed.

C.
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Ownership Established by Adverse Possession

Sanders v. Easter, et al., No. 0062-25-2, 2026 Va. App. LEXIS 120 (Va. Ct. App.
Feb. 24, 2026) (unpublished opinion)

In a recent case, the Court of Appeals affirmed a circuit court’s finding that the
plaintiff-appellees (the “Easters™) established their claim of title to certain disputed
land by adverse possession. The Easters had mistakenly believed the disputed land
to be part of their property “based on the deseription of their property in the deed,
an erroncous Amelia County tax map, and an adjoining landowner’s survey[.]” The



court found that the Easters had established adverse possession by clear and
convincing evidence:

To establish title to real property by adverse possession, a claimant
must prove actual, hostile, exclusive, visible, and continuous
possession, under a claim of right, for the statmory period of 135
vears,” Helms v. Manspile, 277 Va. 1. 7 {2009) (quoting Grappo v.
Blanks. 241 Va. 58 61 (1991)). The claimant must prove all
elements by clear and convineing evidence. fd. “A single act or plece
of evidence may tend to prove more than one element of adverse
possession.” Cuarannens v. Tyrrell, 268 Va, 360, 371 (2004). For
example, “occupation, use, and improvement of the property™ can
prove a claim of right, Grappo, 241 Va. at 62 actual possession, La
Due, 201 Va. at 207; and exclusivity and visibility, Quatannens, 268
Va. at 371-72.

Sanders v. Easter provides an excellent overview ol the law of adverse possession.
Select parts of the opinion that recite black-letter law are reprinted below for
reference. Consult the full text opinion for the court’s full analysis.

1. Actoal Fossession
The court explained this element as follows:

“[AJctual possession is “absolute dominion and enjoyment of the
property.”” Cuatonnens, 268 Va. at 366 (quoting Faylor s Devisees
v, Burnsides, 42 Va. (1 Gratt.) 165, 190 (1844)). “Use and
pccupation of property . . . constitutes proof of actual possession.”
Grappo, 241 Va_ at 62, “The usual kind of actual possession relied
upon is occupancy, use[,] or residence upon the premises for the
statutory period of time, evidenced by cultivation, enclosure, or
erection of improvements, or other plainly visible, continuous and
notorious manifestation of exclusive possession . ., .7 La Due, 201
Va. at 207, While “occasional cultivation™ is usually insufficient to
show actual possession, see id., more regular or habitual use and
cultivation of land can be sufficient. see Lennig's Ex 'rs v. White, 20
S:E. 831, 837 (Va. 1894).

The court found that the Easters established actual possession because they
regularly farmed the disputed area, cut and maintained roads through it built
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permanent trec stands for hunting, and had harvested timber from up to 30% of the
trees in the disputed land.

2. Hostile Possession and Claim of Right
Hostile possession or pogsession under a claim of right is established as follows:

“Ome is in hostile possession if his possession is under a claim of
right and adverse 1o the right of the truc owner.” Grappo, 241 Va, at
62, “In other words, the possessor must profess, through words or
actions, a belief that he is entitled to use the land and prevent others
from using it in @ manner that prectudes the legal owner from
exercising his rights over the property.” Quarannens, 268 Va, st 372,
“Claim of right™ means

a possessor’s intention to appropriate and use the
land as his own to the exclusion of all others. That
intention need not be expressed but may be implied
by a clatmant’s conduct. Actual occupation, use, and
improvement of the property by the claimant, as if he
were in fact the owner, is conduct that can prove a
claim of right.

Id. at 369 (quoting Grappe, 241 Va. at 62); see alve Veldhuis v.
Abboushi, 77 Va. App. 399, 609 (2023) (“[The act of granting
another permission to use your property is a clear indication that the
grantor views himself, and no other, as the rightful owner and

possessor of the property.™).

Importantly for this case, a possessor’s mistaken belief that he or she
owns the subject property can—in some cases—defeat hostility.
“[0ne who possesses another's land under a mistake regarding the
boundaries of the property and does not intend 1o claim land beyond
the ‘true’ property line, cannot adversely hold the land in question.™
Brown v. Moore, 255 Va. 523, 532 (1998). Howewver, the practical
test is not “whether the possessor would have claimed title . . . had
he not been mistaken as to the true boundary line called for in his
chain of title.” but *[w]hether the positive and definite intention to
claim as one’s own the land up to a particular and definite line on
the ground existed.” jo. at 533 (alteration in original) (quoting
Hollander v. World Mission Church, 255 Va, 440, 443 (1998)). Or
as the Court put it a few years later:

when a claimant mistakenly believes that a particular
“line on the ground™ represents the extent of his or
her own land and treats all the land within the line on
the ground as his or her own in a manner that satisfies
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the other requirements of adverse possession—
particularly  actual, exclusive, and visible
possession—then  the hostility requirement s
generally satisfied.

Quatannens, 268 Va. at 372, So, in Brown, the possessors’ mistaken
belief that they owned the disputed property was not fatal to their
adverse possession claim because their excavation and cultivation
of the land evinced their intent “to claim the disputed property
‘against anybody.’” 255 Va. at 533, That, the Court said, was
sufficient to show hostility. Jd

The court explained that “[h]ere, the Easters have used and improved the Disputed
Land as if they were the owners in several ways since 19987 including regularly
bushhogging the field, renting out a portion of it, expelling trespassers and posting
“no trespassing™ signs. Further, the Easters mistakenly believed the disputed land
was theirs “based on the description of their property in the deed, an erroneous
Amelia County tax map, and an adjoining landowner’s survey,” and “treated the
land as such—and in a manner that satisfied the other elements of adverse
possession—thereby demonstrating that their possession was hostile to Sanders’
legal title and under a claim of right.” &, (quoting (uatannens, 268 Va. at 369,
372: Brown. 253 Ya. at 532-33).

3. Exclusive Possession
The court recited the law on the exclusivity element as follows:

“One’s possession is exclusive when it is not in common with
others™ Grappo, 241 Va. at 62. “The occupancy need not be such
as physically to bar outl trespassers, but only to manifest
unequivocally a claim of ownership on the part of the occupant and
preclude all others . . . from using it as their own or in common with
the claimant.™ Leake, 199 Va. at 984 (Snead, J., dissenting) {quoting
Lyons v. Fairmont Real Est. Co., 77 S8.E. 525, 532 (W. Va. 1912}).

The court found the Easters met this element, even though a hunting club had used
the disputed land for a time. because after that “they took actions sufficient to
establish exclusivity” including ejecting trespassers, posting around 20 “no
trespassing” signs and updating them cvery three years, installing cameras to help
catch trespassers, and installing a cable gate to keep others (except those with the
Easters’ permission) from driving on the woods road, The appeals court said that
the trial court had:

correctly focused on one of the most important aspects of exclusive
possession: the exclusion of the rightful owner. See (iararmens,
268 Va. at 375 (“In order to have exclusive possession, a claimant
must “shut out the rightful owner.™ (quoting Taylor 's Devisees, 42



Va, (1 Grat.) at 190)); Taylor's Devisees, 42 Va (1 Gratt.) at 191
(explaining that the hallmark of a disseisor’s exclusive possession is
the “non-existence of an actual possession on the part of the righttul
owner ).

4. Visible, Open, and Notorious Possession
Explaining the requirement for visible acts of ownership, the court said:

“Ppssession is visible when it is so obvious that the true owner may
be presumed to know about iL” Grappe, 241 Va. al 62; see also
Dawson v. Watkins, 41 Va. 259, 269 (1843) (explaining that a
disseisor's possession must “be accompanied with such visible acts
of ownership as from their nature indicate a notorious claim of
property in the land™).

The Court of Appeals held that the circuit court correctly found that the Easters’
possession was sufficiently visible, open, and notorious. noting they cultivated
openly visible land for decades and bushhogged it regularly, “all . . . observable
from the public highway.” The appeals court further stated: "Add to that the tree
stands in the wooded area. the regular maintenance and construction of the woods
roads, the use of recreational vehicles on those roads, the ‘no trespassing signs,”
and the cable gate—the record amply supports the circuit court’s finding that the
Easters visibly, openly, and notoriously possessed the Disputed Land after 1998.7

5. Continuous Possession

Holding that the circuit court correctly found that the Easters established adverse
possession of the disputed land by clear and convincing evidence, the court
concluded with the final element, continuous possession:

“Possession is continuous only if it exisis without interruption for the
statutory period.” Grappe, 241 Va. at 62, [n Virginia, the statutory
period is 15 vears. Code § B.01-236. In the event of a break in
possession, “the seizin of the true owner is restored, and a subseguent
wrongful entry by another constitutes a new disseizin,™ drmsirong v
Morrill, 81 US. (14 Wall.) 120, 146 (1871}

The coun rejected appellant’s argument that the circuit court improperly tacked the
predecessor owner's period of ownership, upholding the circuit court's
determination that the evidence established that the Easters met all the elements of
adverse possession without interruption from 1998 1o 2017.

Note on the visuals: [ spoke to appellee s counsel, Robert E. Hawthorne, Jr., Hawthorne
& Hawthorne, P.C., who along with his partners, Bradley D. Foster and Derrick P,
Fellows, successfully represented the Easters in this case, [ asked Robert whether visual
evidence played an important part in this case. He explained that photographic evidence
helped to clearly and convincingly establish the requisite elements of adverse possession,
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In particular, an aerial photo was used 1o overlay the disputed area depicied on the survey
to show where the portion of the disputed property that had been maintained as a hayfield
was situated relative ta the remaining contested forested area. The most usefil and
illustrative photographic evidence came from the ground, showing the wide, cleared frails
thai ran throughout the waooded areq. along with evidence of survey monumens (in
particular an old painted pipe marking the corner his clients were frying lo establish),
pasted signs placed by his cliems or their agenis (both old and new), wire remnants af an
old fence line, and evidence of old tree stumps from prior select-cut harvests. Masi
importanily of all were the photos of the wooded tree canopy (the photos were faken from
the ground), which by expert testimony of a consulting forester, showed the marked
difference benween the Easters’ property (which had been selectively cut for a period af
more than eighty vears) and that of the defendants” property, which had been clear-cul
years age up fo the disputed line. As a resull, the expert was able to opine that the visible
distinction helween the twa was gpparent.

Abboushi v, Veldhuis, 108 Va. Cir. 522 (Alexandria 2021), aff"d Veldhuis v.
Abboushi, 77 Va. App. 599, 603-13 (2023) (only on exclusivity issue)

This was a dispule between adjoining neighbors. the Abboushis (plaintiffs) and
Veldhuis (defendant), where the Abboushis claimed to have adversely possessed a
portion of Veldhuis' property. The Abboushis purchased their property in 1996
without obtaining a survey. At the time, their néighbor on the defendant Veldhuis®
lot was defendant’s father. Joe. The Abboushi's had relied on Joe's verbal
deseription of the boundary between their two properties as “a straight line” running
along the edge of Joe's driveway to the side of a large pine tree at the back of the
lot. 108 Va Cir, at 522-23 (described in the opimion as the “west” side, but it
appears that the testimony may have reversed north and south, and thus “west”
would be “east™),

On what the Abboushis believed to be their property based on Joe's description of
the line. the Abboushis installed plantings, trellises, ornamental objects, a stone
wall, and a fence along the line. At trial, one of the Abboushi plaintiffs marked the
line as described to him by Joe, indicating the line's endpoint with a red dot on a
photograph. There were photographs that depicted the plantings, trellises,
omamental objects, stone wall, and fence placed along the claimed line. fd. at 523
24, 527. These visuals, together with witness testimony established the asserted
“line on the ground” as there was no survey establishing the boundary of the
Abboushis’ property at the time of purchase. [d at 5327,

After analyzing the requisite elements—actual, hostile, exclusive, visible, and
continuous possession. under a claim of right. for the fifteen-year statutory period—
the circuit court found that the Abboushis had “proven by clear and convincing
evidence that they adversely possessed the disputed area and that the line on the
ground to which they lay elaim runs on the east (sic) edge of Defendant’s driveway
in a straight line back to the fence in the rear of [plaintiffs’ address], w the red dot
marked by [plaintiff] .., " /d. The court exercised its authority under Code § 8.01-
18] to appoint a surveyor to make an official survey of the boundary line. Jd, al
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528, The final order approved the resulting survey and metes-and-bounds
description, translating the visually identified ling into a recordable legal boundary
encompassing 539 square feet. Abboushi v. Feldhuix, 2022 Va, Cir. LEXIS 86, at
*2-5 (Alexandria Apr. 26, 2022).

Veldhuis appealed on a single issue, namely, whether the court erred in finding the
Abboushis had satisfied the exclusive possession element of adverse possession,
given that Joe allegedly installed a drainage pipe in the disputed area. The circuit
court had said that, without a survey, it could not determine the location of this two-
inch underground drainage pipe that Veldhuis said Joe had installed within the
disputed area. While the circuit court had found the testimony unclear as to exactly
where and when the pipe was installed, it found that the drainage pipe had been
installed only with the Abboushis™ permission. and therefore, did not defeat the
exclusivity element of adverse possession, Although the parties had stipulated to a
house-location survey. the survey did not note the location of a two-inch
underground drainpipe. ld at 527-28 & n.12. The court stated: “No survey or other
evidence was presented to establish the precise location of the pipe.” Id, at 527,
Given the contradictory testimony, the court could not determine whether the pipe
lay on the defendant’s undisputed property or within the disputed area. fd

On appeal, Veldhuis contended that the shared location of the drainage pipe negated
the exclusivity required for the Abboushis to establish adverse possession. The
Abboushis countered that Joe had sought and obtained their permission before
installing the pipe, so his use was permissive and lefl their exclusive possession
intact. The appeals court agreed with the Abboushis that Joe's asking the Abboushis
for permission to install the pipe in that area was further indication that the
Abboushis owned that arca. See Veldhuis v. Abboushi, 77 Va. App. 599, 603-13
(2023) (“Here. the fact that the Abboushis granted Joe permission to install the pipe
in the disputed area is dispositive. Even assuming that the pipe was actually
installed both (1) within the bounds of the disputed area and (2) prior 10 the
Abboushis establishing their claim of night by adverse possession, the Abboushis
would still prevail on their claim, as their exclusive possession of the disputed area
was unaffected by the installation of the pipe.”).

Note on the visuals: Based on the dirvctional references fe.g., east, wess, ete.) in the
optnion, which appear to be taken from trial testimony, it seems that the witnesses may
have been referring fo an exhibit where whar way assumed fa be the north origntation was
in fact the oppasite of true north. One tip fo avoid confusion is to alweays use o north arrow
on every drawing, even on aerial photographs. At the time of trial, however, theve was no
survey, and afl the directions were hased on oral testimony. In this case, it did not affect
the outcome of the case because everyone at the frial was operating on the same
assumption about which way was “north. " However, it is a good reminder about the
importance of directional orientarion and wse of a north arrow on visuals.

11l. Easement Disputes. An easement is 4 non-possessory right o use another’s land for a
specific purpose. Restatement (Third) of Property: Servitudes § 1.2 (Am. L. Inst. 2000). The estate
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benefited by the easement is the “dominant estate,” and the estate burdened by i 15 the “servient

estate.”

A.
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Easement Width Disputes
Thibauit Enterprises, LLC v, Yosi, 927 S.E.2d 806 (Va. 2026)

The appellees owned a 1.08-acre parcel in Dinwiddie County accessed via a fifty-
foot-wide express ingress-and-cgress casernent over land owned by the appellant,
who used the servient land for agricultural purposes. fdf. at 807. The appellces
traveled on a roughly twelve-foot-wide gravel road within that fifty-foot corridor,
while the appellant placed fencing, grapevines, fence poles, and hay bales within
the fifty-foot easement area but to the side of the gravel road. Jd, The appellees
sued, characterizing the encroachments as a nuisance and secking an injunction
requiring removal of all objects from the full fifty-foot width; the circuit court
granted the injunction, and the Court of Appeals affirmed by unpublished opinion,
reasoning that any object within the defined width impermissibly “narrowed™ the
easement. /d. at B0T-08.

The Supreme Court reversed and entered final judgment for the appellant, holding
that a defined-width easement does not give the dominant estate a per se right to an
object-free corridor scross its full stated width, /. at 810-11. Instead, courts
evaluating an alleged encroachment should (1) examine the deed language to
determine the purpose of the casement and the parties’ intent, and (2) evaluate
whether the servient owner's actions unreasonably interfere with that
purpose. Jd. at 810, Because the evidence showed the appellees” ingress and egress
was, by and large, unimpeded by the placement of items off the gravel road, the
appellant was not required to remove them, /d, at §10-11. The Court grounded its
holding in Va. Code § 53.1-305, which prohibits only “unreasonable interference”
with the dominant estate’s enjoyment, and in a century of Virginia precedent
applying a reasonableness standard rather than a bright-line rule.

Palmer v. R. A. Yancey Lumber Corp., 194 Va. 140, 803 5.E.2d 742 (2017)

The Palmer Property (approximately 44 acres) and the Yancey Property
(approximately 317 acres) derived from the common ownership of Richard
Richardson, whose estate was subdivided upon his death in 1828, leaving the
Yancey Property landlocked; an implied easement by necessity for access then
arose by operation of law, burdening the Palmer Property, Palmer v. B A, Yancey
Lumber Corp., 294 Va. 140, 145-44 (2017). A private “Access Road™ had long
been the sole means of ingress and egress from the Yancey Property to a public
road. Jd. at 144, The disagreement arose when Yancey prepared to harvest timber
and sought to haul logs by tractor-trailer instead of ten-wheel logging trucks (which
were the kind of trucks that Yancey's neighbor had recently used). Using tractor-
trailers would necessitate widening the Access Road in three locations. Yancey
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requested an express easement that would allow the proposed use, but Palmer
refused 1o consent, and Yancev filed a declaratory judgment action. fd. at 14445,

Yancey asked the circuit court to “(i) declare that it possesses such an easement as
a permanent casement, wide enough for ingress and egress of all vehicles [used for,
among other purposes, ] timbering.” and (ii) enjoin Palmer from interfering with the
right to 50 use the easement.” fd. at 145,

Palmer argued that, as a matter of law, an ensement by necessity cannot be widened
without the servient owner's consent once its location is fixed. She also argued that
widening the road for tractor-trailers would unreasonably burden her property. The
circuit court rejected Palmer’s argument that as a matter of law the easement by
necessity could not be widened by order of the court without her consent.
coneluding that it did have that authority. The court determined that Yancey had an
casement by necessity along the Access Road over the Palmer property and the only
issue was the “scope of the easement by necessity,” id, at 147, and that the “factual
dispute . . . centers on what is reasonably necessary for Yancey to transport and
market its timber from the Yancey Property.” Id. at 148. The court found that tractor
trailers were reasonably necessary for timbering large properties like the Yancey
Property, and found the casement should be widened in a few places to
accommodate such use. il

The Supreme Court of Virginia first held that, as a matter of law, a circuit court has
authority to grant a dominant landowner the right to widen an established easement
by necessity without the servient landowner’s conscnt, fd at 151, Rejecting
Palmer's proposed bright-line rule that an easement, once located. can never be
widened, the Court explained that the rules governing easements by necessity are
the antithesis of any static rule that would freeze an easement 1o its dimensions at
inception. Jd. at 151-52. The court embraced the majority rule that “a way of
necessity is not limited to such use of the land as was actually made and
contemplated at the time of the conveyance. but is a way for any use to which the
owner may lawfully put the granted land at any time.” fd. at 154, “In short, the
“scope” of the casement by necessity “may increase to meet the increased necessities
of the property.”™ Jdl at 155 {internal citations omitted). Because such an easement
arises by operation of law to serve the reasonable, changing needs of the dominant
estate, its scope, including its width, may increase to meet those needs, present and
future. fd. at 155-57. That authority is cabined by a limiting principle:
modifications undertaken for the beneficial enjoyment of the dominant estate must
not create unreasonable burdens on the servient estate, and a trial court adjudicating
a proposed modification must balance the benefits and burdens to both estates in
deciding which changes, if any, to approve. fd. at 157,

Whether particular modifications are reasonably necessary is a question of fact
reviewed with the highest deference, and the Court affirmed the circuit court’s
findings, which were supported by expert testimony, that tractor-trailers were
reasonably and practicably (not absolutely) necessary for Yancey's timbering
operation and that the limited widening would not unreasonably burden the Palmer

13



Property, particularly because roughly two-thirds of the roadbed remained
unchanged and the same modifications would have been required even for ten-
wheel trucks. Jd. at 158-63. In determining the reasonableness of the proposed
maodifications, the court considered detailed road measurements and a surveyor’s
plat keyed to thirteen “station markers™ identifying the modifications 1o be made,
and determined that the circuit court’s judgment granting Yancey the right to make
the modifications to widen the easement by necessity for use by tractor-trailers was
“neither plainly wrong nor without evidence to support it,” affirming the judgment
of the circuit court. fd. at 163,

Justice Mims, concurring in part and dissenting in part, would have required clear
and convincing proof that tractor-irailers were reasonably necessary, rather than
merely more profitable than ten-wheel trucks. fd. at 164-67 (Mims, J.. concurring

in part and dissenting in part).

Notes on the visuals: The derailed survey showing the praoposed modificarions seemed fo
persuade the court that the modifications were refati vely fimited affecting only a few
areas of the eavement and in some cases, improving i,

B.
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Prescriptive Easement
Boxley v. Crouse, 79 Va. App. 350 (2023)

The appellees’ property had been accessed since 1976 via “Hawk Trail.” a road
crossing the appellant's adjoining parcel; in 1995, the appellant’s predecessor
ereeted an unlocked pate scross Hawk Trail and mailed the appellees a key without
explanation. Boxley v. Crouse, 79 Va. App. 350, 354-55 (2023). After the
predecessor’s death, the appellant installed a new lock in 2020 and refused 1o
provide a key, prompting suit for a declaratory judzment establishing a prescriptive
casement and an injunction requiring removal of the gate. fd. at 353,

The Court of Appeals affirmed judgment for the appellees. fd at 360
To establish a prescriptive easement, a claimant must show use that is adverse,
under a claim of right, exclusive, continuous, and uninterrupted. with the owner's
knowledge and scquiescence, for at least twenty vears. /d, at 335-36; see 5o
Hafner v. Hansen, 279 Va, 558, 562 (2010). “Continuous™ use need not be daily or
even monthly, just frequent enough to give the landowner reasonable notice that a
right is being exercised against him, and the appellees’ open and visible use for at
least twenty-five vears satisfied this standard, creating a presumption of adverse
use that the appellant failed to rebut. Boxley, 79 Va. App. at 356-58. The Court
further rejected the argument that mailing a pate key constitwied permission,
holding that the unexplained mailing of a gate key (without evidence of an
agreement o cxpress permission) was insufficient to rebut the presumption af
adverse use, id. at 358-59, citing Horn v. Webb, 302 Va 69 (2023) (“Horn ™), for
the proposition that circumstantial evidence of permission is not sufficient to rebut
the presumption that the use arose adversely or under a claim of right. In Horn [,
the Supreme Court had reversed the circuit court’s finding that a servient landowner
rebutted the presumption (of adversity), noting the landowner only “offered

14



Iv.

circumstantial evidence of a permission 10 dock the boat that existed between the
[previous servient landowner| and the [dominant landowner].”™

On the gate itself, the Court applied Code § 33.2-110(A). which permits a servient
landowrer o erect a pate across a right-of-way only if the gate connects to fences
extending to each side of the right-of-way. Va. Code § 33.2-110{A); Baxley, 79 Va.
App. at 359-60, Because the appellant’s freestanding gate violated the statute,
the Court of Appeals affirmed the order requiring its complete removal, /d, at 360.

Easement Relocation and Modification: Amended Code § 55.1-304 (2026)

A,

Case Law Under Prior Statute
Smith v, Allen Creek Assocs., LLC, 85 Va. App. 611 (2025)

In thiz case, Allen Creek Associates (“ACA") was the servienl landowner
developing a residential community, seeking to relocate two rights-of-way crossing
its land. The appellants, the Smiths, owned neighboring parcels served by those
easements and opposed the move. ACA argued that under Va. Code § 55.1-304,
they could be granted an easement relocation when there would be no economic
damage, no undue hardship, and the easement was at least 10 years old. Appellants
argued that there was no ripe controversy, the relocation was an unconstitubonal
taking for a private party’s benefit, and the court had misapplied the statute.

The Appeals court rejected all three of the Appellants’ arguments, reasoning that
the controversy was ripe because the dispute rested on present facts, and that this
was not an unconstitutional taking. They further reasoned that the statuc was not
misapplied — there was no undue hardship or economic, damage caused by
relocating the easement.

The Revised Statute

In the 2026 session. the General Assembly adopted amendments to Virginia's
easement relocation statute (H.B. 232) (codified at Va. Code § 55.1-304). The
amendments were recommended by the Boyd-Graves Conference after a request
from the legislature to consider whether Virginia should adopt the Uniform
Easement Relocation Act (UERA), Virginia's existing easement relocation statute
already allowed a servient estate owner to petition the circuit court if a dominant
estate holder unreasonably refused to cooperale in relocating an access casemenlt
(sce, eg, Smith v Allen Creek Assocs., supra). Therefore, the Boyd-Graves

? In the initial decision in 2023, (Hors 0, the Supreme Court of Virginia raled that the Homs established a walicl
prescriptive casement to dock thelr pontoon boat alongside the Webbs' dock and use the elzctrical autlet, However,
the court denied their claim to store smaller watercraft (canoes and skiffs) on the land. Following the initial ruling,
disputes arose aver alleged destruction of the electrical apparatus by the Webbs. In July 2026 ( Horn If), the Supreme
Court of Virginia affirmed the lower court’s refusal 1o reopen the closed case for new unswom misconduct claims,
but explicitly noted that the Webhs could face severe legal consequences in a new, separale proceeding if they did
indesd destrov the electrical equipment. Horm v, Webh, Record No. 250511 (Va, July 16, 2026) {unpublished crder).

135362 13v2
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Conference determined that wholesale adoption of the UERA was not necessary.
but that petitions for relocation of other types of casements, not just ingress/egress
easements, should be expressly recognized by statute, and that elements of the
UERA should be incorporated to provide well-articulated standards for when the
eourt should grant such a petition.

Effective July 1, 2026, House Bill 232 amended Code § 55.1-304, governing the
relocation or modification of easements by the owner of the servient estate. H.B.
252, 2026 Gen. Assemb., Reg. Sess. (Va. 2026) (Feb. 2, 2026).

Prior law permitted an owner of land subject to an easement for ingress and egress
1o relocate the easement on the servient estate by recorded consent of the easement
holder and other affected parties, or, absent consent, by petition to the circuit court.,
Va. Code § 55.1-304 (2024) (prior version). Under the prior law. a court could grant
relocation only upon finding that (i) the relocation would not result in economic
damage to the parties in interest, (ii) no undue hardship would result, and (i) the
easement had existed for at least ten vears. {d.

As amended, § 55.1-304 introduces defined terms for “dominant estate,” “easement
holder,” “servient estate.” and “public entity.” H.B. 252, supra. § 55.1-3044A) (as
enacted ), Subsection B retains the consent-based mechanism, requining a recorded
written agreement evidencing the consent of the easement holder and all other
affected persons, including trustees and beneficiaries of deeds of trust encumbering
the dominant or servient estates. § 33.1-304(B).

Subsection C replaces the prior three-factor test with a six-factor reasonableness
standard. § 55.1-304(C). Absent agreement, a court may order relocation or
modification only if it does not materially: (i) lessen the utility of the easement; (ii)
increase the burden on the easement holder’s reasonable use and enjoyment; (iii)
impair an affirmative casement-related purpose; (iv) impair the safety of those
entitled to use the easement: (v} disrupt the easement holder’s use and enjoyment
during the relocation, unless the servient owner substantially mitigates the duration
and nature of the disruption; or (vi) impair the value, use, or physical condition of
the benefited land. Jd The servient owner bears all costs of relocation or
modification, except attorney’'s fees. fd

Subsection D extends this framework to casements created by express grant or
reservation (including reciprocal casements), prescription, implication, necessity,
or estoppel. but excludes from its scope public service corporation easements and
facilities; public utility casements and facilities. whether publicly or privately
owned; conservation and open-space easements (and casements appurtenant Lo
them ); telecommunications easements; and easements held by a *public entity.” See
& 55.1-304(D).

This change in the law provides clarity on the existing right of a landowner to
petition the court to relocate an ingress and cgress casement subject to certain
standards, and expands the circumstances in which a servient owner potentially
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could modify or relocate other types of easements without the easement holder’s
consent.

Perhaps it has been done, but it is hard to imagine how one could make a persuasive
case for an easement relocation without using clear visual ools such as surveys,
maps, plats and photographs.

Y. Conclusion

Effective visual communication is eritical in real estate and land use matters o prevent
disputes from happening and to resolve or successfully litigate disputes if they do arise.
When dealing with matters like disputed boundaries, an easement’s location or its width,
or whether an alleged encroachment really encroaches, words alone may fail to convey the
facts on the ground, and it is often helpful 10 use tools such as GIS or online maps in
conjunction with surveys and plats to better understand the lay of the land.

Appendix Materials
Va. Code § 8.01-179-183 Establishing boundaries to land

Va. Code § 55.1-304 Easement relocation or modification
Va. Code § 55.1-305 Enjoyment of casement

Boyd-Ciraves materials on UERA and amendment to Va. Code § 55.1-304
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Code of Virginia
Title £.01. Civil Remedies and Procedure
Chapter 3. Actions

Article 16. Establishing Boundaries to Land

§ 8.01-179. Motion for judgment to establish boundary lines

Any person having a subsisting interest in real estate and & right to its possession, or to the
possession of some share, interest or portion thereof, may file a motion for judgment to ascertain
and designate the true boundary line or lines to such real estate as to one or more of the
coterminous landowners. Plaintiff in stating his interest shall conform to the requirements of §
£.01-137, and shall describe with reasonable certainty such real estate and the boundary line or

lines thereof which he seeks to establish.
Code 1950, § 8-836; 1954, c. 606; 1977, c. 617.

§ 8.01-180, Parties defendant; pleadings
The plaintiff shall make defendants to such motion for judgment all persons having a present
interest in the boundary line or lines sought to be ascertained and designated.

Code 1950, § 8-837; 1954, c. 606; 1977, ¢. 617.

§ 8.01-181. Surveys
The court may appoint a surveyor and direct such surveys to be made as it deems necessary, and

the costs thereof shall be assessed as the court may direct.
Code 1950, § 8-838; 1954, ¢. 606; 1977, c. 617.

E 8.01-182, Claims to rents, etc., not considered
In a proceeding under this article, no claim of the plaintiff for rents, profits or damages shall be

considered,
Code 1950, § 8-839; 1977, c. 617,

§ B.01-183. Recordation and effect of judgment

The judgment of the court shall be recorded in the current deed book of the court. The judgment
shall forever settle, determine, and designate the true boundary line or lines in question,
between the parties, their heirs, devisees, and assigns. The judgment may be enforced in the
same manner as a judgment In an action of ejectment.

Code 1950, & 8-840; 1977, c. 617.
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Code of Virginia

Title 55.1. Property and Conveyances

Subtitle I. Property Conveyances

Chapter 3. Form and Effect of Deeds and Covenants; Liens

Article 1. Form and Effect of Deeds; Easements

§ 55.1-304. Relocation or modification of easement
A, For the purposes of this section:

‘Dominant estate” means an estate or interest in real property benefitted by an appurtenant
easement.

‘Easement holder” means (i) in the case of an appurtenant easement, the dominant estate owner
or (i) in the case of an easement in gross, the grantee of the easement or a SUCCESSO.

“Public entity” means (i) the United States; (ii) an agency of the United States; (iii) the
Commonwealth: or (iv) an agency, institution, authority, or political subdivision of the
Commonwealth.

*Servient estate” means an estate or interest in real property that is burdened by an easement.

B. Any easement may be relocated or modified by consent by recording in the office of the clerk
of the circuit court of each county or city in which the easement or any part of the easement is
located a written agreement evidencing the easement holder's consent and the consent of all
other affected persons as may be required, such as trustees and beneficiaries of deeds of trust
encumbering the dominant or servient estates, and setting forth the new location or modification

of the rasement.

. In the absence of such written agreement, the servient estate may seek relocation or
modification of the easement upon petition to the circuit court and notice to all parties in
interest. The petition shall be granted if, after proper notice and a hearing, the court finds that
relocation or modification of the easement does not materially (i) lessen the utility of the
easement: (i} after the relocation or modification, increase the burden on the easement holder in
its reasonable use and enjoyment of the easement; (iii) impair an affirmative, easement-related
purpose for which the easement was established; (iv) during or after the relocation or
modification, impair the safety of anyone entitled to use the easement; (v) during the relocation
or modification, disrupt the use and enjoyment of the easement by the easement holder or
another entitled to use and enjoy the easement, unless the owner of the servient estate
substantially mitigates the duration and nature of the disruption; or (vi) impair the value, use, or
physical condition of the land benefitted by the easement. The owner of the servient estate shall
pay all costs, except attorney fees, to relocate or modify the easement.

D, The provisions of subsection C apply to an easement established by express grant or
reservation, including reciprocal easements, or by prescription, implication, necessity, estoppel,
or other method, but may not be used to relocate or modify (i) a public service corporation
easement or any facility operated by a public service corporation; (ii) a public utility easement or
public utility facility, whether publicly or privately owned; (iif) a conservation easement as
defined in § 10.1-1009 or open-space easement as defined in & 10.1- 1700:(iv) an easement
appurtenant to a conservation easement as defined in § 10.1- 1009 or open-space easement as
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defined in § 10.1-1700;(v) a telecommunications easement; (vi) an easement held by a public

entity; or (vii) any easement if the proposed location would interfere with the use or enjoyment
of those easements listed in clauses (i) through (vii).

Code 1919, § 5168; Code 1950, § 55-50; 1992, ¢, 375; 2019, c. 712;2026, c. 916,

The chapters of the acts of assembly referenced in the historical citation at the end of this
section{s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Code of Virginia

Title 55.1. Property and Conveyances

Subtitle I. Property Conveyances

Chapter 3. Form and Effect of Deeds and Covenants; Liens
Article 1. Form and Effect of Deeds; Easements

§ 55.1-305. Enjoyment of easement

Unless otherwise provided for in the terms of an easement, the owner of a dominant estate shall
not use an casement in a way that is not reasonably consistent with the uses contemplated by the
grant of the easement, and the owner of the servient estate shall not engage in an activity or
cause to be present any objects either upon the burdened land or immediately adjacent to such

land that unreasonably interferes with the enjoyment of the easement by the owner of the
dominant estate. For the purposes of this section, "object” does not include any fence, electric
fence, cattle guard, gate, or division fence adjacent to such easement as those terms are defined

in §§ 55.1-2800 through 55.1-2826, Any violation of this section may be deemed a private
nuisance, provided, however, that the remedy for a violation of this section shall not in any

manner impair the right to any other relief that may be applicable at law or In equity.
2003, c. 774, § 55-50.1; 2007, c. 931;2019, . 711,

The chapters of the acts of assembly referenced in the historical citation at the end of this
section(s) may not constitute a comprehensive list of such chapters and may exclude chapters
whose provisions have expired.
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Boyd-Graves Conference Report

DATE: September 12, 2023
STUDY TOPIC: Uniform Easement Relocation Act {(House Bill 1721)
STUDY GROUPF CHATR: Lucia Anna (Fia) Trigiani

STUDY GROUP MEMBERS: leffrey M, Boume Karen L. Cohen
Benjamin D, Leigh  James L. Windsor

EXECUTIVE SUMMARY:

The topic of this study comes to the Boyd-Graves Conference (“Conference”) at the request of the
Virginia General Assembly in the third enactment clause of House Bill 1721 considered during
the 2025 Session:

The Boyd-Graves Conference shall conduct a study on the provisions of Aricle
1.1, (& 55.1-313.1 et seq.) of Chapter 3 of Title 55.1 of the Code of Virginia, as
created by this act. The Boyd-Graves Conference shall report any findings of such
study to the Chairmen of the Senate and House Committees for Courts of Justice
by Nowember 1, 20125,




House Bill 1721 proposes changes to Virginia Code Section 55.1-304 concerning relocation of
cascments.  As introduced, House Bill 1721 adopts the Uniform Easement Relocation Act
“UERA") recommended by the National Conference of Commissioners on Uniform State Laws
(“Uniform Law Commission”™). House Bill 1721 was approved by both the Senale and the House
of Delegates with amendments (o incorporate reference to public utility easements and local
government easements and to incorporate Senate Bill 1435) and forwarded to the Governor for

signature.

The Governor recommended amendments to cxclude state agencies. The Governor's amendments
were accepted by the House but rejected by the Senate. Ultimately, the Govemnor vetoed the bill
offering the following explanation:

Pursuant to Article ¥, Section 6, of the Constitution of Virginia. 1 veto House Bill
1721, which relates 1o the compensation for conservation or open-space casement.

Unfortunately, the General Assembly failed w accept my amendments which
would exempt state agencies from having to pay the Commonwealth for lost
revenue, preventing unnecessary and burdensome intrastate transfers of funds and
provide legislators more time to address concerns from state agencies about
language from Senate Bill 1435, which was inserted into this bill afier failing in
the General Assembly this session.

More time is necessary to review the potential implications of this legislation.

Aceordingly, 1 veto this bill.

Senate Bill 1435, referenced in the veto explanation, dealt with eminent domain compensation lor
lands under conservation casements. [t appears that the Governor's veto was refated to that issue
rather than the UER A-related provisions. The Conference Study Group undertook only an analysis
of the LUERA and the recommendations in this report are limited to that topic.

The Study Group met five times via Zoom.! The Study Group reviewed testimony offered in
support of the bill, * considered information provided by the bill patron, Delegate Vivian E. Watls
and background provided by Ellen F. Dyke, one of the Virginia representatives to the Uniform
Law Commission, who chaired the Uniform Law Commission Committee that drafied the Uniform
Easement Relocation Act, as well as independent research and legislative history available from

| The Smudy Group recognizes the significant contritutions of Tucker Blythe, a summer ussociate 8l Kaufman &
Canoles, PO, whose research and enthusiasm were invaluable to the nssessment of this area of the law and whose
research memorandum is the basis of this analysia.

! |n testimony offered during legislative committee consideration of House Bill 1721, a witness in suppart of the
legistation reponed that litigation is pending. Study Groop research inio the stanss of thar lisigation confirmed tat
the case filed in Pacrick County Circuit Court i3 sctive and pending, A second sull interpreting Section 3. 1-304
was on appeal 10 the Virginia Court of Appeals when House Bill 1721 was under consideration, The Court of
Appeals issued o decision an August 19, 2024 See Darlene 8 Snith, ot al v Allen Crdek Assocfates. LLC | Record
Mo, Dexx=xx=3),



the Legislative Information System.
ANALYSIS:

1. Background

The Uniform Law Commission promulgated the UERA in 2020 “to modernize a commaon law rule
that gives easement holders absolute power to restrict development of land burdened by an
easement.”™ The problem UERA is trying to address is the “imbalance of power™ that results from
harsh application of the rule requiring an easement holder to consent to relocation,® As explained
by the Uniform Law Commission:

Under the current law of many states, an casement holder can prevent development
of another's land by withholding consent to relocation — even when relocation
would not diminish the easement’s utility to the easement holder. Some casement
holders have abused this power by demanding ransom payments in exchange for
consent. The UERA provides u court-supervised alternative for easement
relocation that will prevent this type of abuse.”

Virginia law alrcady provides a similar “court-supervised alternative” in Virginia Code § 55.1-
304: however, the Virginia law is much more limited than the UERA. First, the Virginia relocation
statute only applies to “an casement for the purpose of ingress and egress” and requircs that the
easement have “been in existence for not less than 10 vears.” The UERA applies more broadly
{to other types of easements, not just access easements) and does not impose an “age requirement”
on an cascment in order for it (o be relocated.

The Uniform Law Commission promotes the UERA as a means to standardize the law, promate
ecanomic growth, prevent property disputes, and better define property owner rights - all outcomes
worth considering.® The Swudy Group determined that these worthy goals could be achieved
through relatively minor alterations fo Virginia's existing easement relocation statute (Va. Code
§ 55.1-304), by simply broadening the current statute to include more easement Lypes (not just
access easements), subject to certain exclusions as provided in the UERA {¢.z., utility easements
and conservation easements), adopting the UERA's standards for a petition for relocation or
modification of an easement, and eliminating Virginia’s requirement that the casement have been
in existence for [0 years,

The Uniform Law Commission intended the UERA to be retroactive.” The General Assembly,
however, removed this provision from the version adopted; in the House Courts of Justice

1 Wiy Your Stare Shoutd Adopr Tie Ungform Easemens Refocarion Aet, LINIF. Lo Cons ™ {OCr 2023),
hirps=!weww. uniformlaws.org viewdocument/enactment-kit- TOPCommunity Key=ech 2 784-00d6-4 13- 0ea-

| e13a49cH 3408 mb=librarydacaments.

*0d

* 1

*fa

*Id & 14, crots, 1=2 (“Retroactive application of the act will not deprive the casenvent helder or others eniitled to use
and enjoy the easement of any of the functional benefits of the sasement upon relocation and will not cause the
easement holder, security-Interest holders, or ather owners of recorded interests in the servient or dominant estate to
suffer material harm, even during the relocation process, regardless of whether the act applies 1o an easement crested
before, on; of afler the effective date of the a6l



Committee Civil Subcommiittee hearing on January 15, 2025, the Subcommittee noted that the
General Assembly, as a standard policy, dees not usually enact retroactive provisions.”
Accordingly. the UERA version passed by the General Assembly and vetoed by the Governor
contained no retroactivity provision, likely demonstrating the Virginia drafters’ proclivity for
prospective  legislative revisions.” The Conference Study Group makes no specific
recommendation regarding retroactivity.

1. Statutory History

Although the stawtory history of Scction §5.1-304 dates back to 1919, the first relocation
mechanism did not appear in the Code until 1992.'" The initial statute addressing easements,
Section 5168 of the Virginia Code of 1919, addressed easements and appurtenances generally'’
and did not provide guidance for the relocation of easerments nor create a provision for court
petitions. '

Similarly, the successor section of the Code enacted in 1950, Section 55-50, did not create a
procedure, but prohibited the servient cstate owner from “engag(ing] in an activity or caus|ing] to
be present any ohjects either upon the burdened land or immediately adjacent thereto which
unreasonably interferes with the enjoyment of the easement by the owner of the dominant estate.”"
The common law rule requiring mutual consent dictated relocation prior to 1992, leaving servient
cstate owners no real avenue to move the easements on their land other than by agreement with
the dominant estate. (While servicnt estate owners could petition a court for equitable refiefl as
some had done since a1 least the 19" century, obtaining jedicial relicf from the mutual consent rule
was a far from certain outcome.)

The first statutory language directfy addressing relocation came in the 1992 revision to the Code.
That revision, which codified the same language found in the current Section 55.1-304. replaced
the language in Section 53-30 cutright.'* Pursuant to that language and since codification, servient
estate owners have been entitled to two means of relocating easements on their land: by (1)
agreement of the parties (the mutual consent rule), or (2 a petition 1o the count showing (&) no
economic damage to any party, (b) no undue hardship, and {c) the eascment had existed for more
than ten years.'® The text of Section 55-50 was simply moved without alteration to Section 55.1-
304 in 2019,

® Virginia House of Delegates Civil Subcammittee, Civil Swheommmiites Hearing, Va. HOUSE OF DELEGATES COMM.
ETREAMMNG, & 1:23:58 (January |5, 2025),

hetps:fvirginiageneralassembly. gov/house/comminees/ commssream himl,

? See 2024 Ya HBE 1721,

19 1992 Va, HB 702 {tobe codified as Va, Conk ANM, § 35-50 {1992}

1 Wa, Cone ANN.§ S168 (1919) (“[M]either the owner of the dominant nor the servient portions of the land have
pawer 1o adversely interfere with their proper use and enjoyment.”)

2 S dd'

M e CoDE AWM. § 3550 {1950),

14 1992 Va. HB T02 {10 be codified as Va. CODE ANN, § 55-50 [ 1992}}.

" Va. CoDE ANN, § 55-50 {1992).

2018 Va, SB 1080 (ko be codified as Va. CODE ANM. § 55.1-304 (201971



IMl., Caselaw tion and Applica

Until very recently, the courts’ scope, interpretation, and application of Section 55.1-304 and its
identical predecessor, Section 55-50, have been sparse, and at times, inconsistent, For example,
no court has published an opinion directly citing Section 55.1-304 since its ratification in 2019
until the Court of Appeals’ opinion issued in August 2025 - just this past month (sec notc 2, supra).
From 1992 to 2019 only a handful of published opinions are based on Section 35.1-304 and
interpretation is minimal. Mo case addresses the reguirement that an casement must exist for ten
years before the servient estate owner can petition the court, In fact, at times courts have cited that
portion of the statute and intentionally omitted the en-year requirement altogether. I

Even the scope of applicability of 55.1-304 or 55-50 is not completcly clear: the majority of cases
relocate expresy easements, though one circuit court applied Section 55-3( o relocate an easement
by prescription.'® Until the very recent Smith opinion issued on August 19, 2025, the decisions
lacked any comprehensive discussion of either the “undue hardship” or “economic damage”
prongs of the statute.'®

Courts have interpreted other components of the statute, however, including what constitutes
“parties in interest,"™ when acquiescence counts as an agreement,”’ and whether an agreement
imparts a duty of good faith.* Yet, other key questions remain unanswered, such as which party
is responsible for the costs of relocating the easement after the court grants the p:u'tiun,” or why
the restriction is sct at ten years,

The majority of cases citing Scction 55-50 focus on determining whether the parties were in
agreement.™ This trend likely comes from the Supreme Court of Virginia's cunious decision to
continue applying the mutual consent rule in 1994, 1996, and 2003, notwithstanding the express
option to file a petition pursuant to Section 55-50 enacted in 1992.%° As a result, several circuit

I Rgnsone v, Pittrman, 100 Va. Cir. 435, 437 (Lancaster Crry. Clr. Ct 20053 {“[A petition]| may occur only afier a
hearing wherein the Court finds ‘(i) the relocation will not tesult In economic damage w the partics in interest’ and
il there will be no undue hardship created by the relocation . . . ™)

18 pfaessie v. Cash, 1998 V. Cir, LEXIS 604, at *1-4 { Ambwerst Cogy. Cir, Ct. 1998),

9 Soe, ¢, Taylor v, McConchie, 264 Va. 377, 384-5 (2002) (remanding io introsduce evidence of & change ina
tarn that “sdversely affected™ vehicular and pedesivian aecess to the road)

M Bancone, |00 Va. Cir. at 437 {*By the plain meaning of the language in § 55-50 “the parties in inerest” would
inchucle [servient estate owners and other parties with interest in the ensement and extates].”).

3 Heyward v. Blue Ridge Lumber, 1998 Va. Cir. LEXIS 615, at *5-6 (Nelson Cnty. Cir. Cr. 1998) {accepting
repayment for timber semoved end not contesting, further development of a new way .

2 Srarkweather v, Bullock, 32 Va, Cir. 120, 124 (Caraline Coty. Cir, Ct. 1993 {mandating the servient estate owner
act on the express grant to relocate the enserment 8o that it was accessible and done in good Eaith).

4 T District Court for the Exstern Digrics of Virginia contemplated the andwer w this question in one aginion,
citing the Supreme Court of the United Stazes, various federal Circwil Cowrts ol Appeals, federal district courts, and
pilver state authorities in the absence of any Virginia caselaw, concluding the mevant would pay all costs,; in the erd,
e claim faltered on ather grounds, Columbia Gas Transmission, LLC v. Grove Ave. Developers, Ine., 2018 LS.
Dist LEXIS 140942, at *7-0 [E.D. Va 2018},

M Eee, g g, Heyward, 1998 Va, Cir. LEXIE 615 at *3=6,

% Shooting Point, LLC, v, Wedcoat, 2635 Va. 256, 165 (2003) (“We initially observe that, generally, when a fixed
location ofa granted easement ks esiablished. that location may be changed only with the express or implied consent
of the persons interested "] {emphasis added); Buxston v. Murch, 240 Va 302, 508 (1995) ["Even where there has
heen a definite location of an sasement, it may be changed with the express or implied congent of the persons
interested, ™) Falrfax Cnty. Park. Auth, v. Atkizsson, 248 Va. 142, 143 [1582)



courts have followed this precedent.”® Although some circuit courts have referenced the petition
mechanism since 1992, the Supreme Court of Virginia has not yet issued an opinion recognizing
it*7 In the remaining cases, courts dismissed claims because the partics did not adeguately show
undue hardship or economic damage, ™ or did not file a petition af all.

Virginia caselaw unevenly applies this Code section, if'at all."® This inconsistency supports the
addition of clear parameters to the statute so that those whose land is burdened by an easement are
aware of their rights and legal opportunities to relocate or modify such easements when certain
clear parameters are satisfied.

. Other Authorities - Eaxements and Clrange:

A leading law review anicle summarizing the UERA and the current state of the law across the
United States was published in 2022 by the Baylor Law Review, titled Easements and Charge. !
The article provides compelling reasons for Virginia to expand its current, relatively limited law.
For example, the article addresses one common criticism of the UERA that servient estate owners
will seize this change in the law to upend dominant tract easements, which would create short term
instability, crode trust between parties, and provoke unnecessary litigation. ™ In response, it points
aut how this fear has not played out in states with UERA provisions, as in Massachusens.

Under a utilitarian lens, even if there is short term uncertainty, the long term Mexibility will lead
to more efficient land allocation over time.* This flexibility is most important in cases of changed
circumstances; where 2 restrictive system would fail to account for the changes, but where the
flexible UERA system would thrive.™ Similarly, it notes that the “carefully medulated rules for
an easement relocation proceeding” will also mitigate the uncertainty of the number of claims
under the UERA by providing predictable outcomes. ™

Giiven that Virginia already has a statute that goes at least pan of the way o remedy the problem
identified by the UERA's drafters, but arguably does not go far enough. the Stdy Group
conchuded that, rather than adopt the UERA in full or even to the extent reflected in the bill that
passed, the existing statute can be more simply modified to broaden its applicability beyond access

® \laseis, 1998 Va. Cle. LEX1S 604 a2 *7-8 (Amherst Cnty. Cir. Ct. 1998) (“Virginia has recently affirmed the long
snding rube thar a right of way can only he moved by the agreement of bath the owners of the dominant property
and the owners of the servient propersy,”™ s Sarkeeather, 32 Va. Cir, at 113,

I Ranyore, 100 Va. Cir.ar 417,

A i (“Plaintiffs, who bear the burden of proaf, failed to prove 1o the Coont in their ease in chief either element (1}
or i) above which are prerequisites for the court relocating a right of way pursusnt to § 35-50.7).

2 sdords v. Whitley, 50 V. Cir. 320, 325 (Nelson Crty. Cir. CL 1999) (~[Nlo ne specific request has been made
pursiant to this Srante ™),

* Ty further itlustrate this point, even Michie's Jurisprudence still only lists the change by consent rule without any
mentien of & petition to a court as an alternative. 68 M.J. Easements § 221 {*Even where there has been & definine
lecation of an easement, it may be changed with the express or implied corsent of the persoms interested.”) {citing
Shaatiing Poind, LL.C, 765 Va. al 265).

1 lohm A Lovett, Easemenis awd Charge, 74 BAYLOR L. REV. | (2022,

Mt T,

Wk wt BO,
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casements, remove the | 0-vear requirement, and add the UERAs clear standards for when a courl
should grant a petition for relocation or modification of an easement

V. Summary of Howase of Delegates Civil Subcommitiee Hea ring:

The General Assembly treaied the UERA favorably since the General Assembly’s first attempt to
pass House Bill 1721 in 2024; the House Courts of Justice Committee Civil Subcommitiee hearing
on January 15, 2025 confirmed that continued seatiment.’® For example, Delegate Walts
expounded the value of uniformity in certain areas of the law, notwithstanding small varlations
across jurisdictions. Delegate Marcus B, Simon clarified that one such variation in the revised bill
is the list of exclusions for certain casements based on public feedback, namely, railroad, public
service corporation, conservation, and Lelecommunication casements.

After hearing from the Uniform Law Commission drafling representative, Ms. Dyke, Delegate
Simon acknowledged the UERA is 2 “no harm, no foul” law, because servient estale owners can
only prevail upon a petition to the court if the change does nol materially impact the dominant
estate pwner's use of the casement; it should not cause any major issues if the General Assembly
chose to implement it. John Lovett, the author of the Baylor Law Review article, spoke as a
witness and noted that the UERA approach will allow courts to provide fairer determinations than
if the Commonwealth retained the statute as written.  His perspective highlighted why Virginia,
which already allows a petition for relocation in limited circumstances, would benefit from
changes.

The only question the Subcommittee deferred to a floor vote was the question of whether the
UERA provisions, if enacted, should resroactivedy apply; this question came from Yvonne Rorrer's
testimony ahout pending lawsuits in Patrick County Circuit Court (Case No. CL23000693 and
Case No. CL2000799) which have been impaired by various interpretations of the len-year
limitation without caselaw ta establish which is comect.’’ Even in tabling the discussion about 4
retroactivity provision, the Subcommittee fully acknowledged the inequitable result of Ms.
Rorrer's situation under the current statute and spoke about how the UERA would prevent similar
problems in the future. At the end of the hearing, no one spoke in opposition ta the vote; the vote
to pass House Bill 1721 as written was unanimous.**

VL. Draft Legislation:

Based on the foregoing considerations, the Study Group determined that certain elements of the
UERA should be incorporated into Virginia’s existing statutory framework and that certain
features of the current law should be changed. Specifically, the Study Group recommends that
va. Code § 55.1-304 be expanded to cover more than just access easemenis; it should cover the
same categories of easements as recommended in the UERA, subject 1o certain exclusions for
public wtility facilities and conservation easements (as provided in the UERA) and others
previously recommended, such as telecommunications easements, Additionally, there appears to

= Virginia House of Delegates Chvil Subcommittee, siprn note 7, at L0249,

T g gk 117200 Tn her suit, ane side claims the easement was created within the last ten years, but the odher side
argues it was in existence before that time. This dispute [llustrates the need for the Conference to provide a clear
sonpe in it suggested revision.

W o ue 134227,



be no rationale for continuing the requirement that the easement must have existed for ten years.
The Study Group found the UERA standards for when a court should grant a petition to he clear
and fair-minded, so those standards were carried over from the UERA into the Study Group’s drafl
legislation.

Most notably, the suggested revised legislation:

Containg limited definitions;
Clarifies that the article applies to all types of easements, including those
established by preseription, implication, necessity, estoppel, or other method, in
addition o express or reserved casements;

+ Maintains the list of excluded groups based on the UERA language as well as
additional exclusionary language based on feedback to the General Assembly;

s Uses the UERA relocation standards:

* Removes the ten-year requircment;

o Designates the party filing the petition to be responsible for all relocation expenses;

* Applies language about notice to all parties with an interest in the dominant and
servicnl esialds;

s Retains the § 53.1-304 provision that an easement may be relocated by mutuai
consent by recording a written agreement between the parties.

RECOMMENDATION FOR CHANGE:

The Swdy Group concluded the current provision of Section 35.1-304 should be amended to add
clarity and additional direction to the judiciary in reviewing matters brought forward in litigation
ta relocate or modify an easement. Because litigation is pending, however, the Stady Group
recommends holding legislation until litigation concludes.

RECOMMENDATION TO CARRY-OVER FOR FURTHER STUDY:

Introduction of recommended legislation should be delayed pending resolution of litigation,
Further study is not recommended unless the outcome of the litigation and any resulting cour
decisions raise issues that warrant further consideration.

EXHIBITS:

» Exhibit | - House Bill 1721

o Exhibit 2 — Senate Bill 1435

« Exhibit 3 - Recommended Legislation & Summary

+ Exhibit 4 - Uniform Easement Relocation Act
a. Uniform Law Commission Summary
k. Uniform Lew Commission Statement of Support
g. Uniform Easement Relocation Act Draft Legislation

» Exhibit 5 - Relevant Case Law

s Exhibil 6 - Baylor Law Review Article

s Exhibit 7 - Restatement Servitudes - Seclion 4.8
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2025 SESSION
ENROLLED

VIRGINIA ACTS OF ASSEMBLY — CHAFTER

Ar Act to amend the Code of Virginia by adding in Chapter | of Tilde 25.1 a section mumbered 23.1-110 and
by adding tn Chapeer 3 af Tile $3.1 an article numbered 1.1, consisting of sections numbered 35 1-315.1
dhrough $3.[-315.12, relaning to condemnation of conservalion oF oper-space easement; O PEREaIon,!
Uniform Easement Relocation Act

[H1721]
Approved

Be it cnacted by the General Assembly of Virginia:

1. That the Cade of Virginia is amended by adding in Chapter | of Title 25.1 a section numbered
25.1-110 and by adding in Chapter 3 of Title 55.1 an article numbered 1.1, consisting of sections
numbered 55.1-315.1 through 35.1-315.12, as follows:

& 25.1-110, Condemnation of conservaiion or apen-Space sasemeni; compensation,

Narwithstanding any ather provizion af law, if @ person takes by condemnatton proceedings any land &
rigitt-af-way or similar ntevest therein that is subject fo & conservanion easemen, as such ferm is defined in §
1 1-1 009, or an open-space easement, as such term is defined in § 10 1-1700, the person, in addition 1o any
compensation determined sinder the provisions of this tile, shall corpensate, in amowls proportionale to the
lawd ar interest therein being condemmed, §i) the Commanwealth for the valve of any tax credil received by
the fandowner wader the provisions of the Firginia Lond Conservation fncentives dct of T#99 (3 35.1-31(F es
seq.} during the pendency of the conservation easement or open-space easement and (i) the locality in whick
the land o itievest therein ix located for anp property tax avoided by the landowner diring the pendency of
fhe corservaiion asertenl OF OpeR-5Pace SaEemert,

Coampensation required to he paid (o the Commomeealth under clause (il shall be tn addition to {1} any
compensation required by the provisions of the conservation easement dug to the landowner and halder, o3
such term is defined in § 10 1-1009, or compensarion required by the provisions of the apen-space easement
e to the landowner and the public body, oy such term (s defined dn § 1000700, and (2) fulfliiment of the
reguirements of § [0 [-{ 704 periaining fo the cowversion or diversion af open-ipace (o,

Any compensation paid to the Commomvealth or the locallty shall be weed in & manner consistent with the
conservation purposes of the conservation or open-ipace easement extinguished or open-space land Mhat (s
ronveried or diverted.

The provisions of thiy section shall wot apply fo @ nafwral gay wttlity, as defired by § 36-265 4:8, and a
natirat-pas company, as defimed by I3 USC § 7174

Article 1.1
LNIFORM EASEMENT RELOCATION ACT,

& 55, 1-315. 1, Definiiions.

As used in thiz article, unless the context requires a different meaning:

Appurtenant easement” means an easement fed to or dependent on ownership or occupancy of o uni or
o parcdl of real properiy.

"Conservafion easement”™ meany g nonpossessory property (nterese created for one or mave of the
fodlowing conservalion purpoes;

1. Retaining or protecting the natural, scenie, wildlife wildiife-habitar. biological, ecological, or apen-
sprce valies o reaf};rﬁmn}';

1 Ensuring the availabilite of real property for ggeicidniral, forest, outdoor-recreational, or open-space
uses,

3 Prorecting natural resources, including wetlands, grasslands. and riparian areas!

4 Maintaining or enhancing air or water guality.

5 Preserving the historical, architectural, archeclagical, paleomiological, or cultural aspecis of real
property; or

& Amny ather purpose wnder Title 10,1,

“Diemingn! extate” means an extate or interest in real propern: benefired by an appurtenant easement,

*Easement™ meQns @ RONpoINESIONY Property Rierest §

). Provides o right 1o enter, uxe, or enjov real properly owned by or in the pogsession of anothar; and

2. Imposes on the owsir oF passessor a duty nof o interfire with the enry. use, or enjovment permitred by
thi (ngiraonens creating the easement or, in the caze of an easement nof extablished by express grant or
reservariom, the entry, use, or enjavment authorized by law

"Easement holder" means;

I T the cave nf gy appierfenant earemen, te dominmT eXRee SWRer; or

AdTITO0dNH
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2, It the case of an easement in gross, public wiility éasement, conyervalion egsement, or megative
eazement, the grantee of the eayement oF 4 Secessor

“Easement 1n gross” means an easement nof Hed o or dependent on owrership o cccupancy of @ wnit or
a el of real property,

“Lessee of recard” means a person holding o lessee’s intevest imder o recorded lease or memorandim of
feaze.

“Negarive sasement” Means o mpOsSEsSGry property interest whose primery purpose i5 fo impose on @
servieny esiale owner a duly ot fo engoge in a specified e of the estdte

"Person® has the same meaming as provided in § £01-2.

“Public utility eazement means a nonpossessory properiy interest fn witich the gasement halder is a
pullic service corporation or o municipal corporation ax those terms are defined dn § 56-1 or is a publicly
regulated or publicly owned wtility vnder federal law or laws of the Commomvealth or Is & locality or
another political subdivision of the Contmonwealth. "Public utility easement” includes an easement, wheiher
recorded, unrecorded. implied, preseriprive, or oftherwise, henefitting a public service, including any
gasement containing faciliies envned or operared by o public service corgaration,

"Railroad rasement” mreans an eavement fhat provides the easement holder wirh the vight fo enier. use, or
enfoy real property for the conpiruction, operation, mainienance, or use of rail facilities, incliding
trackwark, frain eantrals, stations, and maintenanee facilines. "Raiiroad eosement” fncludes easements that
are associated with and supporr rail facilities, incleding granting easements, drainage easementy, and access
ETSEINEnt,

“Real property" means an estale or taterest in, over. or amder land, imeliding structures, fixtuees, and
ather things that by custom, uyage, or law pais with a conveyance of land whether or not described or
mentioned in the coniract of sale or instrument of conveyunce, "Real property” includes the interest of a
tessor and lexsee and, wnless the imeres! 8 personal properly under low of the Commamvealth other thar 1his
article, an inferesl ih & cOoBURON-Ierest community

“Recard, " used ay @ nown, means formation thai is nscribed on & langible medivm or that is stored in
an electranic ar otfer mediton and (s resrievable in perceivable form.

"Cecurity instrument” means a morigage, deed of frust, securily deed, contract for deed, lease, or alhier
recerd thal creates or provides for an interest in roal praperty fo secure payinenl or performance o) an
abfigation, whether by goguisitton or refention of a lien, o lessor’s interest under @ fease, or title to the real
property, “Security nsorumenm " includes

1. A security instrumens that alve creates or provides for @ security interest in personal property;

2, A madyfication ar amendwent of @ securily instrument, and

3. A recovd creating a lien on real properiy fo secure an obligation under a covenant runming witl the
read Fiy o arwed DY @ I oweer i o COnHoH-IRTEREST CommIRTY aEfoctaiion.

“Security-interest rolder of record” means a persen holding an interest in real properly ereated by a
recarded sacurity insrmen

“Nervigaf esfate” means an estate or tnterest o real properry that is buvdened by an easement

"Telecomumumications easement” medans o RONposIesTary property inferest fn which the easement holder i
a telecommmrications, cable, or broadband provider,

"Title evidence" meany a fitle insurance policy, preliminary il report or binder, title insurance
commitment. absiract of title, attorney's opivion of ilide based an examiration of public records or an
Ir!.lﬁ.s.rmm' af title, or any otker means of reporting the state af title to real property that is cusicmary fh the

p-;q.l'u}'

"Linit" means a physical portion of a commaon-interest conmunity designated for separate ownership or
oocupancy with baundaries J:gn'ﬁfﬂ in o declavarion establishing the common-interes! commimiry.

"Litility cooperative” means @ nonprafit entity whose purpese 15 fo deliver a wiility service. swch a3
electriciry, i, natural gas, waler, sanilary sewer, storm water, or telecommunicaiions, fo ifs CRSfORMErs or
members and includes an electrie coaperative, rural electric cooperative, rural waler disivicl, and riral
WAREF GEALOCEaTT o

§ 55.1-3115.2. Scope; exclesions.

A. Except as otherwise provided i subsection B, this article applies to an easement establizhed by express
grrani or reservation oF by prescription, implication, recessily. estappel, ar other method

B. Thix article shall nof e psed to relocate:

I A ratiroed eazement,

2. A public service corporation sasement and any facility operated By a public service corporalion;

3. An easement if the proposed location wonld encroach on an areq of an estate burdened by a
conservation casement or world (nterfere with the wse or enjovment af @ public wtility easemeni, a rallroad
SATEMENT, OF aR Sasement qEpurterant iod conTervVarion easemeni:

£, A felecomnunicanons easemen; or

5. Any esement held by the Commowwealth of Virginia or the Virginia Passenger Rail Authority

. Thix aricle does noi apply (o relocation of an easement by consent
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§ 55.0-315.3. Right of servient estate owner io relocate.

A servient estate owner may relocate an easement under this arficle only if the relocation docs nol
mckiriaily,

1. Lessen the utility of the easement,

2. After the relocarion, increase Hve burden on the easement holder in its reasonable wie and enfoyment of
e casemanl;

1. Impair an afffrmative, easement-redfoted purpose for which the easement wos created,

4. During or affer the relocation, impair :.frje- safety of the eaxement holder or anather entitied o uie gnd
g‘:r_f{-.?' e S semant;

. During the relocation, diseupt the use and enjoyment of the easement by the easement holder or
amathier entitled to use and enjoy the easement, unless the servient extate owper substantially mitigates the
duration and pature of the diseaprion,

&. Inipair the phvsical condition, use, or value af the dominani stale or improvements on the donrincd
esfate; ar

7. impatr the vaiue of the collateral of a security-tnterest holder af record in the servignt estale or
domipant extate, impair a real-property inferedd of @ lesiee of record in the deminant extale, or impair a
recorded real-property inferest of oy atheér persan in the servient estafe o dominant estale.

& S8 1-215.4. Commancement af civil nctise.

A To obiain an order to relocare an easement under this ariicle, @ serviens esraie owner shall commence
@ civil action in the circuit cours af the ity or county in which the easement or any part of the easement is
focated im accordance with the provisions of £ 55, r-;ﬁ

B A servient asiate owner that commencas & chil action nnder subyection A

I, Shail zerve a sunmmons aind perition on:

a, The eazement holder whose easement (s the subject of the relocation,

B. A security-interest holder of record af an inferest in the servient estate or dominant exlale,

e A lessee of record of o inferist in the dominant estate; and

d. Except ay otherwise provided in subdivision 2, any other owner of a recorded real Fly intevest if
the relacation would encroach on am area of the servient estate or dominant extate burdened by the interesi;
arred

3. Ix mat required to serveé a summons and petition on e owner of a recorded real-property inderest in
oil. gas, or minerals wnless the interest includes an casement to facilitate oil, gas, or mineral developuent.

O A perition under iy section shall state

1. The imlent of the servient eslate owner fo seek the relocalion;

2 The natwre, extenit, and anticipated dater of commencement and complenion of the praposed relocation,

3. The curvent and proposed localions of e easement;

4. The rearon the easement is eligible for relocalion ynder § 55.1-313.2;

3. The reason the proposed refocation saticfies the conditions for relocation under § 53.1-315.3

6. Thar the serviens estare owner as made @ recsonahle atrempe fo notifi the holders af any public wilin
EQSEMEN), CORSErvalion Easenment, or negative eassment on the serviem estate or dominand extafe of the
propased relocalion, ard

T For all easementy where the dominamt extare holder is a locol government, that the servient extare
iemer hay made @ wrilten request o the governing body or apprapriate agency of the locality t relocate the

gasement and that e reguest was denied.
D At any time bafore the cowrt renders i final order in an action wnder subsection A, a person served

umder subdivision B 1 b, & or d sray filz g document, in recardable form, that waives its rights fo contesi or
abtain reltef in conmection with the refocation or subordirates its interests to the relocativn. On filing of the
decument, the court may erder that the person (s nof required 10 answer or participate further in the getfon.

§ §5.1-315.5. Required findings; order.

A. The cowrt may nol approve relocation of an easement under this article unless the servient estare
AR,

I Extablishes thin the easement ix eligible for relocation under § 55, 1-315.2; and

2. Satisfies the conditions for relocation imder § 55.1-315.3.

B An arder smder this article approving relocation af an eavement shalf!

1. Stase that the avder is ixsued in acoordance with this article;

2 Recite the recording data of the instrument creating the easement. if any, and any amenditens,

I Jdentify the immediaiely eding location of the gorement;

& Deseribe in a legally srgggf:nr manmer the rew lacation af the easemin,

3. Describe mitigation regquired of the serviens extate owmer during relocation;

6. Refer in detail ra the plans and specifications of improvemenis necessary for the easement holder 1o
enter, use, and enjoy the easament in the mew location,

7. Specify conditions o he sausfied by the servient extate owner To rélocare the eazement el consfruct
improvements necessary for the easement holder fo enter, use, and enjoy the casemeni in the mew location;
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8. Include a proviston for paynent by the servient estate owner of expensey wnder § 35 1-315.6,

5. Include @ provisian for compliance by the parties with the abligaiion of good faith weder § 33.1-315.7,
il

10, Iestruct the servient estaie owner jo record an affidavit, if required wndey subsection A aof §
55 1-313 8 whew the rervient extale owner sibstantially complites relocalion.

€. An order under subsection B may include any other provision consistent witk this ariicle for the fair
ard eguitable refocation of the easement.

D Before o servient extate owner proceeds with relocation of an eagement wider this avticle, the mwmer
vhall recard, in the land records of each furisdiction where the servient esiate is located. o certified copy of
the arder under subsection B.

§ F5.1-315.6. Expenses of relocation,

A serviens estate owner (s rexponsible for reazonable expenses af relocatton of an 2asement wnder this
article, including the expensé of

[, Constructing improvements in accordance witk an order wnder § 35 1-315.5,

2 During the relocation. mitigating disruption in the use and enjoyment of the vazement by the easement
holder or another person entitled o ure and enjoy the easement;

1 Obtaining o governmental approval or peraril o relocate the easement and ConsITICT RECEFSArY
imprevemanis,

4. Preparing and vecording the certified copy reguired by subsection [ of § 35.1-315.5 and any other
docunrent required (o be recorded;

3. Obtaining any title work required lo complets the relocation or required by a party o the eivil penion
s @ rapiedt of the relocation;

& Purchasing applicable premiwms for title insurance related to the relocalion,

7 Ergpaging the services of any expert necessary io review plany and specifications for an fmprovenent fo
be consirucied i the relocated eqsemaent oF on e dominant estaie and 0 cofirm compliance with the plans
amd specifications referred fo In the arder under sibdivision B § of § 35.1-315.5;

& Paying any maintenance cosi associated with the relocared casement that is greater than the
malntenarce cost axsociated with the easement before relocation; anwd

¢ Obraining any third-party consenl required to relocale the gasemen,

& 55 0-315.7, Duty to act in good fuith.

After the court, pursuant te § 33.1-313.3, approves relocation of an casement and the servienl estale
cwner comrmences the relocation. the servient exfate owner, the sazement holder, and other parfies in the
civil acricn shail act in good faith to facilitate the refocation in compliance with this ariicle

& 55.1-315.8 Retocation afffdavil,

A, If an order wnder § 55 1-313.5 requires the construction of an improvemen] as 2 condition for
relocation of an eazement. relacation is substanttolly complete, and the easement holder iz able fo enter. use,
aied ermjoy the easement in the mew locanon, the servient exiate owner shall:

I Record, in the land records of cach jurisdiction where the servient estate v located, an affidavis
certifying that the casement has been relocated: and

2 Rend, by eertified mail, @ copy of the recorded affidavit fo the easement holder and parties o the civil
action,

B Untt! an affidavir under subsection A is recorded and sem, the easement holder may enter, uxe, and
enfay the easement in the current locaiion, subject to the court's order under § 35.1-315.3 approving
refocation,

" if an ovder wnder § 35 1-315.5 does not require an improvement io be constructed as @ condition of the
relocation, recording the order wwnder subsection D of § 35, 1-31 5.5 constitutes relocation

§ F5[1-315.9, Limited effect of relocation,

A, Relocarion of an easenrent whder this article:

I fv mot @ mew fransfer or @ new grant of an iaterest i the serviend extate or the dominant estate;

2. Iy not a breach or defaudr of, and does not irigger, a die-on-sale clawse or other iransfer-resiriction
clause wnder o security insirumeni, excepd ai otherwise determined by a court wirder law ather than this
aritefe;

3 I not o breack ar defnr of o lease, except ay otherwise determined by o court snder law ather than
thix article;

4 Is not a breach or defawlt by the servient estate owner of a recorded document affected by the
relogalion, excert ay atherwise determined by & cowrt under iaw ofher than his arficle.

5. Daes mot affect the prioriny of the easement with respect fo other recorded real-property interests
burdening the grea of the servient extate where the sasement was located before the relocation; and

& I5 not a fraudulent comeevance or voidable transaction under (2w,

B. Thiz article does nof affect any ather method of relocating an earement permitied snder law of the
Commomvealih atfer thar chis ariicle.

§ §51-715. 10, Non-waiver.,
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The right of o serviens estate owner fo relocale an easgment wnder this article shall not be waivad,
exclided, or restricted by agreement even if;

| The insrrument creafing the easemenl prohibies relocation or containg @ weaiver, exclision, or
restriction of teis ariicle,

2, The instrument creating the easement requives consent of the easemem holder 1o amend the terms of the
gasement; or

1 The iocation of the easemeni {5 fved by the instrument creafing the carxement, anather agreement,
previons comdecl, aoguiescence, estoppel, or implicaion.

F5.1-315.1 1. Uniformity of application and construction,

n applving and constrieing this uriform act, conséideration shall be given to the need (o promote
urrifarnrity of the fow with respect 1o its sulifecr matter mrong the sfdes thaf enact i,

§ 55.0-315.12 Relation te Electronic Stgnatures in Global and National Commerce Aet,

Thix article modifies, limits, or supersedes the Electronic Signatwres in Global and Natianal Commerce

Act, 15 USC & 7000 et xeq., but doex not modily, lmit, or supersede § 100c) of that acr, 13 USC. 4
7001 (e, or muhorize electronic delivery of any of the notices described in § 103¢b) of that act, 15 USC §
MR
2. That the provisions of Article 1.1 (§ 55.1-315.1 el seq.) of Chapter 3 of Title 55.1 of the Code of
Virginia, as ereated by this act, shall not become effective unless reenacted by the 2026 Session of the
General Assembly,
3, That the Boyd-Graves Conference shall conduct a study on the provisions of Article 1.1. (§
55.1-315.1 et seq.) of Chapter 3 of Title 55.1 of the Code of Virginia, as created by this sct. The Boyd-
Graves Conference shall report any findings of such study to the Chairmen of the Senate and House
Committees for Courts of Justice by Movember 1, 2025,

QATTOEANA
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SENATE SUBSTITUTE

251063610
SENATE BILL NO. 1433
AMENDMENT IN THE NATURE OF A SUBSTITUTE
[Proposed by the Senate Committee for Courts of Justice
on January 29, 2023}
{Patron Prior to Substitute—Senator Perry)
A BILL to amend the Code of Vieginia by adding in Chapeer | of Title 23.1 a section pumbered 23 1-110,
relating to emtinent domain powers of persons; compensation fe the Commomwealth and localies.

Be it enacted by the General Assembly of Yirginia:

1. That the Code of Virginia is amended by adding in Chapter | of Title 25.1 a section numbered
25.0-110 as follows:

& 25.1-110. Condemnation af conservalion easement; compensation,

Narwithstanding any other provision af law, if a person rkes by condemnation proceedings any land o
right-of-weay or simiar interest therin that is subject 1o a conservation gazement, as such ferm is defined in §
T0 1-1009. the person, in addition o any compensation determined under the provisions of this Hre, shali
compentate (1) the Commorwealth in an amounr equal to the value of any tax credin received by the
larelowner under the provisions of the Vieginia Land Conservation Jncentives Act of 1909 (§ 38 1.310 & 5eq.)
diring the pendency of the conservation pasement and (1) the locality i which the land ar righi-of-way is
facared fa) in an gmount of oy property fax aveided by the landowner during e pendency of the
comsdrvalion easement and (i if the right-ofeway s lecated on property thai is regisiered with the Virginia
Landmarks Register and the National Register of Historfc Places, fn an amount egual fo any additional vaiue
conferred wpon the properiy during the pericd thal the property was registered.

dLAOLILSENAS HLVYNAS
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SUMMARY

Relocation or modification of easement by owner of servient estate. Establishes that any
easemenl may be relocated or modified either (i) by filing with each clerk of the circuit court of the city
or county in which the easement or any part of the easement is located a written agreement evidencing the
consent of the easement holder, as defined in the bill, and the consent of any other affected persons or (1)
in the absence of such agreement, upon petition to the circuit court and notice to all interested parties. The
bill also provides that certain easements enumerated in the bill shall not be subject to o relocation or
modification upon petition to the circuit court. This bill is a recommendation of the Boyd-Graves
Conference.,
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SENATE BILL NO. HOUSE BILL NO,

A BILL to amend and reenact § 53.1-304 of the Code of Virginia, relating to relocation or modification

of easement by owner of servient eslate.

Be it enacted by the General Assembly of Virginia:
1. That § 55.1-304 of the Code of Virginia is amended and reenacted as follows:
& 55.1-304. Relocation or modification of easement.

Fhe-awneroiland-thai-issabiesttean-A. For the purposes of this section:

| property benefi

wd by on appurienant

: Bn eslate or Interest

"Dominoni esgate”
%ﬁﬂ!!fn‘l.
"Easement holder” means (i) in the case of an appurtenant easement, the dominant estale owner or

(i) in the case of an casement in gross, the grantes of the easement OF @ successor.
t is burdened by an &

B. Any casement-for-the-purpase-ofmarecs and-agress may-rehocatethe-sasement—antheserdient
estates be relocated or moedified by consent by recording in the office of the clerk of the circuit court of

"Cervient estole” mesns an e rest in real

the each county or city in which the easement or any pan of-sweh_the easement is located: a written

agresment evidencing (he casement holder's consent and the consent of all pther affected persons as may

be required, such as trustees and beneficiarics of decds of trust encumbering the dominant or servient

estates. and setting forth the new location or modification of the easement.

. In the shsence of such written agreement, the-swaeead-ihe-tard-thattsubiechlo-sieh-erserment
servient estate may seek relocation or modification of the easement-a-the-serviept-esisie Upon petition to
the circuit court and notice to all parties in interest, The petition shall be granted if. after proper notice and
a hearing-held, the court finds that--therelocation-wib-rorresah-a-economie-damageto-the-parbiecia
. Ry " b b by the-relesat i i -
ssistepee-for-noites—then 10 vears relocation_or modification of the eascment does not materially (i)
er the relovation or modifigation, increase the burden on the

gasement holder in its reasonable use and enjovment of the gasement: {iii) impair an atTirmative, casement-

ity of the sasement: (i

1
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related i shed: (i i i ificati

impair the safcty of anvone entitled  use the casement: (v} during the relocation, disupt the use and
enjoyment of the easement by the easemegnt_holder or another entitled 1o use and enjov the easement,
unless the owner of the servient estate sybstantially mitisates the duration and nature of the disruplion; or
ivi} impair the value. use. or physical condition of the land benefitted by the easement. The owner of the

servient estate shall pay all costs, except attomey fiees, 10 relocare or modify the easement.
lished by express sranl of reservation,

including reciprocal casements, or by prescription, implication, necessity. estoppel, or other method, but
i ' facili erated

may not be used or modify (i) & public corporalion easement or

Tcility whether publicly or

Seryalion EAsemen

(v} & telecommunications easement, or (vi) any easement if the proposed location would interfere with the

r enjovment of tho 1 im clauses (1) th

"



Exkibit 4.8 to Report

11 M. Wohasn Ava

W » . Fuibg 1010
Uniform Law Commission Chicego, b 80602
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THE UNiFORM EASEMENT RELOCATION ACT
= A Sumpwary -

An ¢asement is an interest in real property that gives the easement holder the right to use another
person's land. For example, think of two neighboring lots A and B Lot B is adjacent to a public
highway, but Lot A has no access to the rad.  The owners of the two los could negotiale an
agreement for the owner of Lat A w construct a drivewsy acrose Lot B, connecting Lot A to the
road, [f the agreement is formalized and recorded in public land records, we would say that the
ovwner of Lot A holds an ecsesant allowing access to the property via the driveway soross Lot B,

LOT A LOTB

:

An pasement like this one is legally tiad w the property, not 10 the current owner. 1f cither lot is
ransferred o & new owner, Lot A can sl be accessed via the easement across Lot B Thus,
sasements cin eadure for many yvears, even as the character and use of the propertiss change,

Easement Relocation

Now, consider what could happen if the owner of Lot B wants to develop the property. The
easernent allowing access o Lot A might restrict the development options.  The owaer of Lot B
might prefer to relocste Lot A's driveway 1w another part of the property in order to ereate a lnrger
grea for development, 05 shown here

LOT A LOTB

| -
m—

In this situation, what rights does the casement holder have?

|
|
I
I
I
|
|
!
I
|
]

Under the traditional law of most states, an easement can be relocated only with the consent of
both partics — the easement bolder and the owner of the property burdened by the easement. But
this power can be abused. In our example, the owner of Lot A could prevent the development of
Lai B by withholding consent to relocate the driveway, even if the relocation had no major effect

Thia LILG & @ nonprolit farmed in Y852 1o oredta nonpartisen siale egiskbion. Over 350 volumser commissioners—wyars,
pitges. e professons, lagialadve skafl, and cihars—wark icgether ko dealt Bws ranging fram the Undarm Commartial Cona 1o
gols an popeTy, trusts and astales, amiy lw, criminsl s and oiher areas where ariarmicy of siate hrw 5054911808,




on Lot A's access o the public road, In some cases, easement holders have used this power to
demand o payment before consenting to a relocation.

Modernizing the Law

The Uniform Easement Relocation Act (UERA) modifies the rule regquinng mutial congent for
cusement relocation. 1f the parties cannot agree, the UERA allows the owner of the burdened
property (Lot B in our example) to get permission from a court to relocate an easement.  The
burdenad property owner must provide advance notice of the relecation plan ta parties who own
an intercst in the property served by the easement (Lot A), and any of them may object to the

relocation m eourt,

Before the court allows easement relocation, the burdened property owner must show that the
relocation would not materially:
* reduce the usefulness of the eusement,
= impose a burden on the casement holder,
o impair a purpose for which the easement was created,
impair the safety of anyone using the easement, or
reduce the value or condition of the exsement holder's property.

In addition, the burdened property owner must pay-all the expenses of reiocation and cnsure Lthat
the casement holder's necess 1s not disrupied during relscation

Certain exceptions apply: the UERA does not allow relocation of easements held by public
utilities, or easements that restrict development, such as conservation casements and negative
cESEmenis.

Conclusion

The Uniform Easement Relocation Act comrects an imbalance of power that allows easement
holders to unreasonably restrict development of another person’s property. The act provides an
alternative procedure for court-orderad easement relocation as a eafety valve in case the owners af
thie properties affected by the easement cannaot agree io terms. Enacting the UERA will encourage
flexibility snd cooperation beétween property owners and protect the property rights of hoth
easemenl holders and the owners of land subject 1o an easement,

For more mformation about the Uniform Easement Relocation Act, please contact ULC Chiel
Counsel Benjamin Oreeske at (312) 4530-6621 or borreskieuni form laws.org,



Exhibit 4.b to Report

111 N Wabazh e
ot = & .?nlu {11zl
Uniform Law Commission oy e
NATIOMAL CONFERENCE OF COMMISEIONERS ON UNIFORM STATE LAWS (AT 505501 lax

T T s |

WHY YOUR STATE SHOULD ADOPT
THE UNIFORM EASEMENT RELOCATION ACT

An casement is @ logal right to use.another pesson’s private property for @ spesilic purpose.  Easements
are ofien granted to provide a night-of-way to access otherwise imaccessible property.

The Uniform Easement Relocation Act (UERA) was approved by the Uniform Law Commussion in 2020
o moderttize 3 comman law rule that gives casement halders absalute power 1o restriet development of
land burdened by ineasement The TERA should be cnacted by stitss becauss

o  ['ERA sncourages econoeic prowth, Stares and municipalities benelil from greater lax revenuc, now
jobs, and new housmg when land 8 devieloped. An casement can prevent propenty development,
especially if it was gmnted vears before development of the burdéned land was economically viable
The UERA will provide a court-supervised safety valve to allow the development of properties subject
ti an easement.

» L'ERA protects property rights. Both the holder of an easement and the owner of property burdened
by the easement have important property rights, The UERA ensures that relocation of an easement
will not impede the easement holder’s right-of-way to access land benefitted by an easement. Al the
same time, the UERA protects a burdened property's owner inferest in achieving the highest and best
use of its land without imposing any cost or burden on the easement holder.

s UERA helps prevent disputes. Fasements are a common cause of inction between neighboring
property owners who may disagree about the existence of an easement or the terms of an easement’s
use. The UERA provides mcrcased flexibility that can help resolve these disagreements or even
prevent them from ansing i the first place,

s [VERA corrects an imbalance of power, Under the current law of many smues, an casement holder
can prevent development of another s land by withholding consent to easement relocation - even when
relocation 'would not diminish the easement’s utility to the easement holder, Some easement holders
have abused this power by demanding ransom payments in exchange for consent. The UERA provides
a couirt-supervized alternative for cusement relocation that will provent thus type of abuse

s UERA follows the modern legal trend. In addressing easement relocation, at least twenty states have
adopted some form of the UERA rule allowing unilateral relocation of an easement. The UERA is
consistent with this modem tend and provides detailed procedural rules and safeguards when
landowners seck to relocate an easement.,

« [UERA protects the environmeni. The UERA does nol apply 0 conservation casements, meaning
undeveloped land protected by 2 conservation easement will remain off-limits for relocation and
development

Far mare information about the Uniform Fasement Relocation Act, please contact ULC Chief Counszel
Benjamin Orzeske at (312) 450-6621 or borzeskefgunifommlaws ore,

Thea ULE ks @ nonprofit formed in 1852 fo crasie nonparisan staks iegislation. Over 350 wolunteer commessonars—|xayers,
judges, law professors, legislative staf, and olhens—work 1ogathor 1o draff laws ranging from ihe Unilorm Commecal Code to
acts om prapery, rusis and ast@ies, femily e, crimingl |2 and oiher araas whane unilommity of $1alelaw |s desirable,
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ABOUT ULC

The Uniform Law Commission (ULC), also known as National Conference of
Commissioners on Uniform State Laws (NCCUSL), now in its 129th year, provides
states with non-partisan, well-conceived and well-drafted legislation that brings clarity
and stability to critical areas of state statutory law.

ULC members must be lawyers, qualified to practice law. They are practicing lawyers,
judges. legislators and legislative staff and law professers, who have been appointed by
state governments as well as the District of Columbia, Puerto Rico and the ULS. Virgin
Islands to research, draft and promote enactment of uniform state laws in areas of state
law where uniformity is desirable and practical.

« ULC strengthens the federal system by providing rules and procedurces that are
consistent from state to state but that also reflect the diverse experience of the stales.

» ULC statutes are representative of state experience, because the organization is made
up of representatives from each state. appainted by state government.

* ULC keeps state law up-to-date by addressing important and timely legal issues.

« ULCs efforts reduce the need for individuals and businesses to deal with different laws
as they move and do business in different states.

« ULC's work facilitates economic development and provides a legal platform for
foreign entities to deal with LIS, citizens and businesses.

« Uniform Law Commissioners donate thousands of hours of their time and legal and
drafting expertise every year as & public service, and receive no salary or compensation
for their work.

« ULC's deliberative and uniquely open drafting process draws on the expertise of
commissioners, but also utilizes input from legal experis, and advisors and observers
representing the views of other legal organizations or interests that will be subject to the

proposed [aws.

» ULC is a state-supporied organization that represents true value for the states,
providing services that most states could not otherwise afford or duplicate.
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The committee appointed by and representing the National Conference of Commissioncrs on
Uniform State Laws in preparing this act consists of the following individuals:

ELLEN F. DYKE

JOHN P. BURTON
KENNETH D. DEAN
LAWRENCE R. KLEMIN
JACQUELINE T. LENMARK
CRAIG 5. LONG
ROBERT L. MCCURLEY
1. CLIFF MCKINKEY
ESSON M. MILLER IR,
ANNE HARTNETT
CARL H. LISMAN
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Virginia, Chair
NWew Mexico
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Morth Dakota
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Alabama

Arkansas

Virginia

Delaware
Vermont, President
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JOHN A, LOYETT
IRA J. WALDMAN

JOHN 1. STIEFF
TIM SCHNABEL

Louisiana, Reparfer

California, American Sar A5sociafiion
Advizar

Indiana, Stwle Ligison

Ninois, Executive Directar

Copies of this act may be obtained from:
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Chicaga, 1L 60602
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UNIFORM EASEMENT RELOCATION ACT
Prefatory Note

I. Background

The Uniform Easement Relocation Act (“UERA"™ or “the act™) is designed to
provide a simple and practical solution to a problem that has confronted servient estate
owners, easement holders, and courts for many decades in the United States. Before
200H), under the most widely employed common law rule, a servient estaic owner whaose
property was burdened by an easement could not relocate the easement without the
consent of the casement holder.! This rule, however, was notl followed in every state.
Some state courts drew on eguitable balancing principles and occasionally allowed
servient esiate owners io relocate an easement without the consent of the easement
holder, particularly if the change to the easement was relatively modest, the interests of
the servient estate owner were substantial, or there was evidence of easement holder
acquicscence.” Relying on a statute that permitted special proceedings for casement
relocation, Kentucky courts occasionally allowed casements to be relocated.” Finally,
srounded in its 200-vear-old, civil law tradition, Louisiana law has long provided that
“[i]f the original location [of a servitude] has become more burdensome for the owner of
the servient estate or if it prevents him from making useful improvements on his estale,
[the owner of the servient estate] may provide another equally convenient location for the
exercise of the servitude which the owner of the dominant estate is bound to accept.™

' See, e.g., Stamatis v. Johnson, 224 P.2d 201, 202-03 (A fiz. 19500 Davis v. Brok, 411 A2d 66,
665 (Me. 1980): R.C.R., Inc. v. Rainhow Canyon, Inc_, 978 P.2d 581, 388 (Wyo. 19%99), See alse
JoN W. BRUCE & JaMES W, ELY, JR., THE LAW OF EASEMENTS AND LICENSES M LAND § 7,13
(20207,

! See, &g, Enos v. Casey Mountain, Inc., 532 So.2d 703, 706 (Fla. Dist. CL App. 1988); Kline v,
RBermardsvilie Ass™n, Inc. 631 A2d 1263, | 267 (N.E. Super. CL App. Div, 1993}, Vossen v.
Forrester, 963 P.2d 157, 16162 (Or, CL App. 1998); Southern Star Central Gas Pipeline, Inc, v,
Murray, 190 5.W.3d 423, 430-31 (Mo, Cr. App. 2006); Umprhes v. LR, Mayer Enters., Inc., B39
S.W.2d 86, 90 (Mo, Ct. App. 19%4).

' Wells v. Sanor, 151 5. W.3d 819, §23 (Ky. Ct. App. 2004) ("Kentucky . . . follows a minority
pasition that in addition to mutual consent also allows the owner of & servient estate 1
unilaterally modify or alter the location of a roadway easement so long as it does not change the
heginning and ending points and does not result in material inconvenience to the rights of the
dominant estate, ™) Stewart v. Complon. 549 5.W.2d 832, 833 (Ky. CL App. 1977); Temy v.
Boston, 54 5.W.2d 909, 909-910 (Ky. 1932). M sew Adams v, Pergrem, 2007 WL 4277200, at
*3 {Ky. CL App. Dee. 7, 2007) (citing Welly and observing in dicta that “unless a granting
instrument provides otherwise, an easement with a fixed location cannol be relocated without the
express or implied consent of the owners of both the servient and the dominant estates™). The
flexible approach used by Kentucky courts has {15 origing in a now repealed stamute that allowed
for a special court proceeding to approve sasement relocations, F.M. English, Annetation,
Relocation of Eaxements, 80 AL R.2d 743, § 9 (1961)

"La Civ. Code Ann, art, 748 (2020). For a detailed discussion of servitude relocation in
Louisiana and another mixed jurisdiction with strong civil law roats, see John A. Lovell, 4 New
Way, Servitude Relocations in Scatland and Lovistara (A Comparative Miced Jurisdiction
Analyziz), 9 Epix, L. REV. 352 (2005).



Moreover, Louisiana law has slways required the expenses of a unilateral servitude
relocation to be “borne by the owner of the servient estate.™

In 2004, the American Law Institute altered the landscape of easement and
servitude relocation in the LS. when it promulgated Section 4.8(3) of the Restatement
(Third) of Property: Servitudes (the Restatement). The Restatement offered an approach
lo easement relocation that essentially adopts the civil law approach used in Louisiana
and much of the rest of the world and allows a servient estate owner Lo relocate an
easement on the following terms:

(3) Unless expressly denied by the terms of an easement, as defined in §
1.2, the owner of the servient estate is entitled to make reasonable changes
in the location or dimensions of an ¢casement, at the servient owner's
expense, to permit normal use or development of the servient estate, but
only if the changes do not

{a) significantly lessen the utility of the easement,

(b} increase the burdens on the owner of the easement in its use
and enjoyment, or

(&} frustrate the purpose for which the easement was created.”

A number of state courts, inclading several state supreme courts, have robustly
sdopted the Restatement approach (o easement relocation.” Some state courts rejected the
Restatement approach.® Still other state courts adopted the Restatement approach but

' id. Similarly. the Louisiana Civil Code has always allowed the owner of a servient estate
hurdened by a legal servitade of passage benefitting an enclosed estate (the civil law analogue of
an easement by necessity} 1o relocate the servitude “to & more convenient place at his own
expense, provided that it affords the same facility to the owner of the enclosed estate.™ La. Civ.
Code art. 695,

" RESTATEMENT { THIRD) OF PROPERTY : SERVITUDES § 4.8(3) (2000).

' See, ey, Roaring Fork Club, L.P. v. 8t Jude's Co., 36 P.3d 1229, 1237-3% (Colo. 2001}
(adopting Section 4.8(1) (o govern applications for relocation of irigation ditch casements;
Clinger v, Hartshorn, 89 P34 462, 469 (Colo. Ct. App. 2003) {affirming Roaring Fork and
helding that irial court did not abuise its discretion in conclading that relocation of prescriptive
access easement used for puiding and eutfiting purposes was improper due to increased burden it
imposed on dominant tenement); M.P.M. Builders, LLC v. Dwyer, B09 N.E.2d 1053, [057-3%
(Mazs, 2004) (adopting section 4.8(3)); Carlin v, Cohen, 895 IN.E.2d 793, 796-792 (Mass. App.
Cr. 2008) (applying MPM Builders to hold that servient owner was entitled to relocate
specifically defined pedestrian beach access easement on Martha’s Vineyard), R & 5 Investments
v. Auto Auctions, Lid., 725 N.W_2d 871, 879-881 (Neb. Ct. App. 2006) (adopting Section 4.8(3)
to approve the unilateral relocation of a sanitary sewer lagoon easement given that the creating
instrument did not expressly deny the servient owner the power to relocate, even though the new
lmgoon was firther away from the dominant estate),

' Weston St Hartford, LLC v. Zebra Realty, LLC, 219 A 3d 844, 851-34 (Conn. App. Cr. 20193
stowell v, Andrews, 194 A 3d 953, 964-66 (W.H. 201 8); Alligood v. LeSaracina, 599 A.2d 836,
839 (Conn. App. Ct, 2010% AKG Real Estate, LLC v. Kosterman, 717 N.W.2d 8335, 842-5847
(Wisc. 2008) (rejecting proposed relocation of dght of way easement under. iter afio, the



limited its application to undefined easements,” sub-surface easements,’” o non-express
casemenis such as casements by necessity,' or prescriptive casements. '

In states where reporied judicial decisions have yet to confront the issue, either
the mutual consent rule or the equitable balancing approach still prevails. In llinois, the
law is in Aux but seems to be moving in the direction of the Restatement approach.
Finally, it should be noted that prior to the promulgation of the Restatement a handful of
courts had also rejected the mutual consent rule in the context of easements created by
implication based on prior use,'! or implied by reliance on recorded subdivision plats. "

In1 the years preceding and following the promulgation of the Restatement. 4
handful af states also enacted statutes that allew for the relocation of specific kinds of

unileteral relocation rule found in section 4.8(31); MacMeekin v. Low [ncome Housing [nstitute,
Inc., 43 P.3d 570, 578-79 ( Wash. Cr. App. 2002); Herren v. Pettengill, 238 5.E.2d T35, 736 {Ca.
2000} See alvo Sweezey v. Neel, 904 A.2d 1050, 1057-58 (V1. 2006) (rejecting Restatement
approach gs applied to surlece easement but allowing servient estate owner 10 “bend the
easement’” around & mew addition 1o his house),

*Lewis v. Young, 705 N.E.2d 649, 653-34 (N.Y. 1998) (relying on tentative drafi of Section 4.8(3)
and holding that a servient estaie owner may unilaterally relocate an easement that lacks a metes
and bounds description or other indication of the casement’s location); Stanga v. Husman, 694
NW.2d 716, T18-720 (S.D. 2005) (approving modification of an express ingress and ogress
easement whose location was not specified in the creating instrument); 5t James Village, Ine, v,
Cunningham, 210 P.3d 190, 193-196 (Nev. 2009) (adopting section 4.8(3) but limiting its scope to
situations when the creating instrument does not define the casement through specific reference 1o
its location or dimensions).

" Roy v, Woodstock Community Trust, [nc. 94 A 3d 530, 337-40 (VL 2014}

' Gipodwin v, Johnson, 591 S.E.2d 34, 37-39 (5.C. C1. App. 2003) (epplying Restatement § 4.8(3)
to approve unitateral relocation of casement of necessity). Several decisions predating or not ¢iting
the Restatement also declined o apply the mutual consent rule to casements of necessity, Bode v,
Bode, 404 ™, W.2d 301, 302 (Minn. CL App. 1992} Huggins v. Wright, 774 So.2d 408, 413 (Miss,
20007

* pcNaughton Properties, LP v. Barr, 981 A 2d 222, 225-229 (Pa. Super. Ct. 2009) (rejecting
Restatement approach as applied to express casements &s & guestion of first impression and limiting
Soderberg v Weisel, 687 A 2d B39, 842 (Pa. Sup. Ct 1997), which recognized possibility of
unilateral relocation if the new easement location is as safe as the original, the refocation is a
redatively minar chomee, and the reasons for relocation are substantial, to prescriptive casements).
' Sep McGoey v. Brace 918 N.E.2d 559, 563-567, 569 (11l Ct. App. 2009) (holding that the
approach of section 4 8(%) comports with prior Hilinois precedent allowing either the dominant os
servient estate owner (o make changes (o an easement as long as the changes are not “substantial™
and indicating that when evaluating the “substantiality™ of a proposed relocation, courts should
examine the burden and harm to the dominant estate owner resulting from the relocation in light of
the policy factors set forth in the Reststement); 317 5. Clinton, LLC v. Westloop Equities, LLC,
032 N.E.2d 1127, 1138 (11l Ct. App. 2010) (citing MeCoey and the Restatement and holding that
a servient estate owner may modify or relocate an easement “so long as the changes would not
capse substantial harm to the dominant estare™); 527 8. Clinton, LLC v. Westloop Equities, LLC,
7 M.E3d 756, 768 (Ill. Cr. App. 2014) (citing and discussing the “substantiality of the change™
analysis stated in MeCroey approvingly),

" adillson v, Laughlin, 142 A2d 810, 813-816 (Md. 1938).

* Enos v, Casey Mountain, Inc., 532 S0.2d 703, 706 (Fla. Dist. Ct. App. 1988),
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casements without the consent of the easement holder as long as the relocated easement
provides the same functional benefit to the casement holder. These particularized
easement relocation statutes apply to ingress and egress easements in [daho and
Virginia,'® and to irrigation easements in ldaha and New Mexico.'” As some form of
unilatersl easement relocation is currently permitted in 20 states but is either prohibited
by the common law or uncertain in the remaining states. LS, law currently lacks
aniformity.'?

The UERA responds to this disharmony by adopting the approach long practiced
in Louisiana, followed by a number of state statutes, embraced by a number of leading
state court decisions adopting the Restatement, and even recently embraced by prominent
judicial decisions abroad,'® A number of rationales support the approach 1o easement
relocation adopted in the UERA. First, and most fundamentally, relocation of an
easement under the act will increase the overall utility of a servient estate without
reducing the functional benefit of an easement to the easement holder. Second. many
easement agreements are drafted by parties who give little attention to the immediate
location of an casement or to its future relocation. When circumstances change, the
mutual consent rule can create a bilateral monopoly that allows the easement holder to
demand a ransom payment in exchange for consent (o relocate the easement, The UERA
provides an important safety valve in this situation by allowing a servient estaic owner o
relocate an casement, subject to judicial eversight, and thus avoid economic waste of the
servient estate. Third, permitting a servienl estate owner to relocate an easement under
the UERA will rebalance the relationship between the servient estate owner and an
easement holder in the context of changed conditions. Under a well-established common
law rule, an casement holder is entitled “to use the servient estate in a manner that is
reasonably necessary for the convienient enjoyment of the [easement].” and the “manner,
frequency and intensity” of the use can change (and cven increase) over time "o take
advantage of developments in technology and to accommodate normal development of

B [pAHO CODE & §5-313 (Michie Supp. 20100 (authorizing change of priviie access roads across
private lands at landowner’s expense if change is “made in such a manner & not 10 obstruct
motar vehicle travel, or to otherwise injure any person or persons using or inierested in such
access™); VA, CODE ANN. § 55.1-304 (formerly cited as ¥a. ST. § 55-50) (authorizing judicial
relocation of an easement “for the purpose of ingress and egress.” after notice and hearing, if the
court finds that “(7) the relocation will not result in economic damage to the parties in interest, {ii)
there will be no undue hardship created by the relocation, and (iii) the easement has been in
existence for nol less than [0 years™).

7 Ipano CODE § | 8-4308 (Michie Supp. 2010) (allowing owner of a servient estate burdened by
an irrigation ditch easement to relocate ditch at its own expense if relocation is achieved without
impeding water flow or injuring any water user); IDAHO CODE § 42-1207 (Michie Supp. 2010)
fsame); M.ML STAT. § 73-2-5 (allowing for relocation of irrigation ditches “so long as such
alteration or change of location shall pot interfere with the use of or access to such ditch by the
owner of the dominant estaie"™)

1" For & detailed discussion of 1.8, case law preceding and following the promulgation of the
Restatement, see John A, Lovett, 4 Bend in the Road: Eavement Relocation and Plighifity in ihe
Novwe Restatement (Third) ef Praperty. Servituder, 38 CONN, L. REV, 1, 26-32 (2003).

1% I imvespment O v, Moammersfey ef af, 3 S.A. L. Rep. 283 {South Africa Sup. CL App. 2008).
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the dominant estate or enterprise benefitted by [the easement]. " The UERA remedies
the imbalance in favor of developing a dominant estate created by the reasonable use rule
and the mutual consent rule for casement relocation by establishing flexibility and
elasticity on bath sides of an easement relationship. It does this by allowing the servient
pstate owner, as well as the dominant estate awner, to respond o changing conditions that
make either parcel ripe for new development, Next, by making il possible for a servient
estate owner to relocate an easement in the face of easement holder opposition, the
LERA., like the Restatement rule, “will encourage the use of casements and lower their
price by decreasing the risk [that| casements will unduly restrict future development of
the servient estate.”?' Finally, the UERA will lower the temperature of disputes
surrounding recognition of non-express casements, such as easements created by
estoppel, implication, necessity, or prescription, because these Kinds of easements will
also be subject 1o possible relocation if they prevent future development of the servient
eslate.

One overarching goal of the UERA is to ensure that relocation of an easement
does not cause material harm to the easement holder, security-interest holders, or owners
of other interests in the servient or dominant estate and, thus, protects those parties rights
hath retroactively and prospectively. The act borrows key ideas from the Restatement but
departs in several important respects. First, the act excludes certain categories of
easements from relocation and prohibits refocation in several other specific situations.
Mext. the act adds several substantive conditions for an easement relocation and clarifies
a fundamental aspect of the Restatement approach. Third, the act prohibits servient estate
owners from engaging in self-help and insteed requires servient estate owners seeking [o
use the act to file a civil action and serve a summaons and complaint or petition (and thus
provide notice to) the easement holder whose easement is subject to the proposed
relocation and other interested persons. The act also specifies the contents of the
complaint or petition 2nd specifies the determinations a court must mike to approve 2
proposed easement relocation. Finally, the UERA addresses several other issues that

T RESTATEMENT { THIRD} OF PROPERTY: SERVITUDES § £.10 (2000). The enly limitation on this
ability 1o change the use of an easement (o7 servitude), according to the Restatement, is that “the
holder is not entitled to cause unreasonable damage to the servient estate or inferfere
unreasonably with its enjoyment.” [d. See also JON W. BRUCE & JaMES W_ELY, JR., THE LAW OF
EASEMENTS AND LICENSES N LAND § 8.3 (2020) (“Reasonable use [of an easement] is nog fixed
al a particular point, but may vary from time (o time. . . . Absent specific provision to the
contrary, the concept of reasonableness includes a consideration of changes in the surrounding
area snd technological developments, These factors provide a degree of elasticity in the scope of
sxpress easements.”); Susan French, Relocating Easements: Restatement (Third), Servitudes 3
4.8¢3), 38 REAL PR PROR. TR. 1. |, 15 (2003) (expiaining traditional rule that “the casernent
holder may increase use of the easement to accommasdate noemal development of the dominant
estate without seeking the consent of the servient awner, subject only to the limitation that the
imcrease in use must fot unreasonably burden the servient estate”™ and pointing out Lhit that the
unilateral relocation right granted to the servient owner by Section 4.8(3) is "“the reciprocal
(though more limited) of the right given to the dominant owner to change use of the easement as
needed for development of the dominant estate”).

I RESTATEMENT (THIRD) OF PROPERTY: SERVITURES § 4.8, cmir, T {200}
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might arise in a judicial relocation under the act, including expenses, the limited effect of
a relocation, waiver, and legal transition.

1I. Scope

Section 3(a) makes clear thit the substantive provisions of the act will apply to an
casement regardicss of the casement’s method of creation. Thus, the act “applies to an
easement established by express grant or reservation or by preseription, implication,
necessity, estoppel, or other method,™ Section 3(b} 1), however. enumerates three
specific categories of easements that cannot be relocated under the act: (1) public-utility
gasements; {2} conservation exsements, and (3) negative easements.

From the beginning of its work on the UERA, the Uniform Law Commission
intended to exclude public-ulility easements from the scope of the act because of their
ubiguity and importance to local development and infrastructure maintenance. Although
the substantive provisions of Section 4, standing alone, are sufficient to protect the
interests of holders of public-utility easements, the Drafting Committee, following
guidance from the Uniform Law Commission’s Scope and Program Committee, tailored
the act to exclude public-utility easements. A public-utility easement is defined broadly
in Section 2(10) to mean “a nonpossessory property interest in which the easement holder
is a publicly regulated or publicly owned utility under federal law or law of this state or a
municipality.” That section also specifies that the term “public-utility easement” includes
~an casement benefitting an intrastate wtility, an interstate utility, or a utility cooperative™
o emphasize the breadth of this important exclusion.

Section 3(h(2) provides additional protection ta holders of public-utility
easements by stating that a relocation cannot occur under the act if it “would interfere
with the use or enjoyment of a public-utility easement.” In other words, even if the
easement subject to relocation itsell is not a public-utility casement but the proposed new
location for the easement would result in interference with a public-utility easement, the
proposed refocation could not proceed without the consent of the holder of that public-
utility easement

The UERA excludes conservation casements because of their importance (o many
constituencics in the United States, because they are already carefully regulated under
state law, including versions of the Uniform Conservation Easement Act {UCEA), and
because they enjoy favorable state and federal tax treatment essential to their long-term
sustainability that could be jeopardized by even the possibility of relocation. The
definition of a conservation easement, found in Section 2(2), generally follows the
definition of a conservation easement in UCEA but also recognizes that some state
statutes allow for conservation purposes other than those specifically enumerated in
UICEA. Thus, Section 2(2){F) recognizes as an animating conservation purpose,
whenever applicable in a particular state, “any other purpose under [cite to applicable
state law]™.



Section 3(b¥2) likewise provides additional protection to holders of conservalion
casements by stating that a relocation cannot oceur under the act if it “would encroach on
an area of an estate burdened by a conservation casement or would interfere with ., . . an
easement appurienant (o a conservation easement.” Even ifa proposed relocation of an
easement would otherwise satisfy the requirements of Section 4 of the act, if the new
location of the easement would encroach on an area of an estate burdened by a
conservation easement (whether the original servient estate, the dominanl estate, of some
other estate that will be burdened by the relocated easement), the relocation cannot
proceed because it might frustrate the purposes of the conservation casement. The
language in Section 3(b)i2) preventing relocation if the new location interferes with the
us¢ or enjoyment of “an easement appurienant to a conservation easement” contemplates.
for instance, an casement used 1o access land burdened by a conservalion easement.

Finally, the act also cxcludes any negative easement from relocation, The kKind of
negative easements, other than conservation easements, that would be excluded from
relocation include easements of light or view and restrictive covenants prohibiting certain
kinds of development or economic activity on a servient estate.

Section 3{c) makes clear that this act does not prevent a servient estate owner and
an easement holder from relocating an easement by consent. In other words, a servient
estate owner and an easement holder are free o relocate an easement outside of this act
by mutual consent, unless otherwise limited or prohibited by applicable law. The power
to locate an easement by mutual consent outside the act applies to another location on the
servient estate or o another estate, assuming that eslate owner consents to the relocation.

[11. Swhstantive Criteria for Relocation

Section 4 is the core of the act. This section provides that a servient estate owner
may relocate an easement “only if the relocation does not materially”™ impair the interests
of the easement holder, security-interest holders. or owners of other interests in the
servient or dominant estate. One goal of the act is to ensure that relocation of an casement
does not cause material harm to the easement holder, security=interest holders, or oaners
of other interests in the servient or dominant estate. The materiality qualification in
Section 4 is consistent with that goal because it permits a relocation only if its effects on
the interests of the easement halder, securitv-interest holders, and others owning intérests
in the servient or dominant estate are immaterial (i 2., negligible or trivial).

Sections 4(1) through 4{3) gencrally track the core conditions of the Restatement.
However, Scction 4(3) clarifies what is at steke in a proposed easement relocation—
protection of the “affirmative, easement-related purpose for which the easement was
created.” As comment 7 to Section 4 explains in more detail, this provision means that an
easement holder should not be able to block a proposed easement relocation simply by
asserting that an easement was actually, though silently, created to give the easement
halder some veto power over development on the servient estate. [F that is the intenticn of
the owner of anather parcel of land or another unit of real property {or any other
easement holder for that matier) that person can achieve such a goal by negotiating for



and obtaining a negative easement—precisely one of the property interests exempt from
the scope of the act.

Sections 4(4) through 4(6) are substantive conditions not found in the
Restatement, They provide sdditional protection for the casement holder and those who
use the easement, Section 4(4) guarantees that a proposed easement relocation will not
materially “during or after the relocation, impair the safety of the easement holder or
ancther entitled to use and enjoy the casement.” Concerns about the safety of using a
relocated casement appear in many judicial decisions involving easement relocation,
Section 4(5) assures that a relocation will not materially “during the relocation, disrupt
the use and enjoyment of the easement . ., unless the servient estate owner substantially
mitigates the duration and nature of the disruption.” This section will be significant in
any case in which an easement serves a dominant estate that is already in active use.
whether commercial, industrial, or residential. Section 4(6&) prevents an cascment
relocation if it would materially “impair the physical condition, use, or value of the
dominant estate or improvements on the dominant estate.” For example, if a proposed
relocation would significantly alter easement access points on the dominant estate and
would impair the development potential of the dominant estate or would require material
changes to improvements already constructed on the dominant estate, the relocation could

nol proceed,

Section 4(7) also addresses a subject not covered by the Restatement. [L provides
protection against impairment of the interest of a security-interest holder of record in the
value of its collateral, a real-property interest of a lessee of record in the dommant estate,
or 4 recorded real-property interest ofany person in the servient or dominant estate,

IV. Procedural Requirements: Complaint, Parties, Service, Order, Recordation

Sections 5 and 6 arc also important safeguards as they codify the rulings of
several leading judicial decisions which embraced the Restatement approach to casement
relocation but insisted that a non-consensual easement relocation can only occur with
judicial approval,** Section 5(a) thus requires a servient estate owner seeking to relocate
an easement under Section 4 to file a civil action, Section 5(b)( | ) requires the servient
estale owner 1o serve a summens and complaint or petition upon the easement holder
whose easement is the subject of relocation and other interested persons such asa
security-interest holder of record or & lessee of record with an interest in the dominant
estate. In essence, Section 5(b)(1) establishes the necessary partics {0 an casement
relocation proceeding and puarantees notice of the proceading to those persons. Section
5{b)(2) provides a detailed rule addressing the particular kinds of mineral interest holders

oo Roaring Fork Clab L.P. v, 51, Jude's Co., 36 P3d 1229, 1237-38 (Colo, 2001) {stating that
a eourt is the appropriate forim to resolve disputes over easement relocation and advising that “to
aveid an adverse ruling of wrespass or restoration — the burdened owner should obtain a court
declaration before commencing alterations™); M.P.M. Builders LLC v. Dwyer, 809 N.E.2d 1033,
1059 (Mass, 2004) {commenting that “the servient estate owner should seek a dectaration from
the court that the proposed changes meet the criteria in [Section] 4.8{3)" and “may not resort to
self~help remedies™).



that are exempt from service under Section 5(b)(1 j(4). Section S(c} details the
information that the servient estate owner's complaint or petition must provide, including
the requirement, under Section 5(c)(6), that it state “that the servient estate owner has
made & reasonahle atiempt to notify the holders™ of the excluded categories of casements
of the proposed relocation, Section 5{d) provides a mechanism for waivers and
subordination agreements to be filed in a relocation proceeding.

Section 6 focuses on the obligations of a court when confronted with a complaint
seeking (o approve an easement relocation. Section 6(a) specifics the findings a count
must make before approving an easement relocation. Importantly, this section requires
the court to make two findings: first, “the easement is eligible for relocation under
Section 3:™ and, second, the servient estate owner “satisfies the conditions for relocation
ander Section 4.7 Scction 6(h) addresses the order suthorizing the relocation and details
the information that must be provided in the order, Section 6{c) gives a court discretion to
“include any other provision consistent with this [act] for the fair and equitable relocation
of an casement.” Finally, Section 6(d) requires a servient estate owner that oblains
approval for relocation o record, “in the land records of each jurisdiction where the
servient estate is located, a certified copy of the order under subsection (k). In most
cases. this will be the first of two documents that must be recorded to complete an
easement relocation. The second document will be the relocation affidavit specified in
Section 9, which certifies that the easement has been relocated. When no improvements
need te be constructed or altered for use of the relocated easement, the recordation of the
order approving relocation under Section 6(d) will constitute completion of the
relocation.

V. Other Matters — Expenses, Correlative Duty of Good Faith, Affidavit of
Relocation, Limited Effect of Relocation, Non-Waiver, Severability, and
Transitional Provision

The rest of the act addresses a number of ancillary yet important issues that may
arise under a judicial relocation. Section 7 provides that a “servient estate owner is
responsible for reasonable expenses of relocation of an easement under this {act],” and
then enumerates in Sections 7(1) through 7(9) what those expenses might include,

Section 8 requires that, once the court issucs an order under Section 6, all parties
in the civil action must act in good feith to facilitate the relocation of an casement,

Section 9(a) provides that “[i]f an order under Section 6 requires the consiruction
of an improvement as a condition for relocation of an easement, relocation is
substantially complete, and the easement holder is able to enter, use, and enjoy the
easement in the new location,” the servient estate owner must record an affidavit attesting
to this fact in the local land records and send, by certified mail, a copy of the affidavit to
the easerment holder and other parties. Subsection 9(h) assures that the easernent holder
continues to have the right to enter, use, and enjoy the easement in the current location
until the affidavit atesting that the casement has been relocated is recorded and a copy is
senl 1o the parties.



Section |0 addresses the limited effect of relocation of an easement under the act
The provisions in Section 10 arc based on the fundamental premise that an easement
relocation under the act does not create a new easement. Rather, it merely changes where
the easement may be utilized by the casement holder o satisfy the affirmative, casement-
related purposes for which the easement was created. Section 10(a)(5), however, provides
that a relocation under the act “does not affect the priority of the easement with respect to
other recorded real-property interests burdening the arca of the servient estate where the
casement was located before the relocation.” This particular subsection limits the
principle that a refocated easement retains the same priority as the original casement. Tt
does 50 by stating that the retained priority principle has a circumscribed geographic
reach. It only applies to “the area of the servient estate where the easement was located
before the relocation,” If an casement is relocated to some area of the servient cstate
burdened by another real property interest that was recorded on the servient estate after
the establishment of the easement subject to relocation (or o another estate entirely), the
relocated easement will not necessarily have priority over the other reconded real-

property interests.™

Section | | provides that the servient estate owner's right to relocate an casementl
“may not be waived, excluded. or restricted by agreement™ and specifies that this rule of
non-waiver applies “even if: (1) the instrument creating the easement prohibits relocation
or containg a waiver, exclusion, or restriction of this [act]; (2) the instrument creating the
casecment requires consent of the casement holder to amend the terms of the easement, or
(3} the location of the easement is fixed by the instrument ¢reating the easement, ancther
agreement, previous conduct, acquicscence, estoppel, or implication.” Section 11{1), to
be clear, deviates from the Restatement by sirictly prohibiting the waiver of relocation
rights in an instrument creating an easement. Section 1 1(3) represents a policy choice 1o
reject the narrow approach to easement relocation followed by the courts in several states
that limited application of the Restatement to undefined easements.™ These provisions
are all designed to assure that the act remains useful for years to come instead of being
easily negated by boilerplate provisions inserted in easement agreements that attempt to
restrict application of the act,

Sections 12, 13, and 15 are standard provisions found in many uniform acts
promulgated by the Uniform Law Commission, Section 12 addresses uniformity of
application and construction of the act. Section 13 addresses the relation of the act to the
Electronic Signatures in Global and National Commerce Act, Section 15 is the Uniform
Law Commission’s standard severability provision.

Section 14 is the transitional provision and specifies that the act "applies to an
easement created before. on, or after [the effective date of this [act]].” As explained in
Comment 1 to Section 14, a relocation can only proceed under this act if the servient
estate owner can “demonstrate that the relocated easement will continue to deliver to the
easement holder . . . the same affirmative, easement-refated benefits obrained at the

M B Comment 3 o Section 10 for further disoussion and {llustration.
™ Lewis v, Young, 705 W.E2d 649, 653-54 (N.Y. 1998); Stmnga v, Husman, 654 M. W .2d 716, 718-720

(5.0 2008y St James Village, Inc. v, Cunningham, 210 P_35d 190, [93-196 (New, H09).
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easement’s original location,™ Further, as Comment 2 1o Section 14 observes,
“Ir]etroactive application of the act will not deprive the easement holder . . . of any of the
functional benefits of the casement upon relocation and will not cause the easement
halder . . . to suffcr material harm, even during the relocation process, regardicss of
whether the act applies to an easement created before, on, or afier the effective datc of the
gct.” Section 4(6) further assures that the relocation will not materially “impair the
physical condition, use, or value of the dominant estate or improvements on the dominant
estate.” Given all of these protections, retroactive application of the act will not constitute
an uncompensated taking of private property under state or federal constitutional
principles.*

B Gap Sintewide Contireciion, Tne, v, Plefrd, 247 P34 650, 656-57 (1dgho 201 1) (halding that applicstion of
an [daho etatute, [DAHO CODE § 55-313, which gives a servient estate ovamer the right to relocate 3 motor
wehicle access easenent on terms similar 1o those found in the Restatement, wits 1ol an unconstitationad
tuking of private property without just compensation under either the Fifth Amendment to the LLS,
Constitution or the Idaho Constitution becawse the statute expressly requires that the change must be mads
in & way “as not 1o obstiruct motor vehicle teavel, or to asherwise injure any PEreon oF pErEons using or
interested in such access™ and becauge any relocation authorized by the stame will “provide the dominant
gstate hobders with the same benefit they were entitled 1o under the sasement in its original lecation™).
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UNIFORM EASEMENT RELOCATION ACT
SECTION 1. SHORT TITLE. This [act] may be cited as the Uniform
Easement Relocation Act.
SECTION 2. DEFINITIONS. In this [act]:
{1} “Appurtenant casement” means an easement tied to or dependent on
ownership or occupaney of a unit or a parcel of real property.
{2y “Conservation easement™ means a nonpossessory property interest created for
one or more of the following conservation purposes;
{A) retaining or protecting the natural, scenic, wildlife, wildlife-habitar,
hiological, ecological, or open-space values of real property;
{B) ensuring the availability of real property for agricultural. forest,
outdoor-recreational, or open-space uses;
(C) protecting natural resources, including wetlands, grasslands, and
riparian areas;
(13} maintaining or enhancing air or water quality; [or]
{E) preserving the historical, architectural, archeological, paleontological,
or cultural aspects of real property|; or
(F) any other purpose under [cite to applicable stare law]].
{1) “Dominant estate™ means an estate or interest in real property benefitted by an
appurtenant easement.
(4) “Easement” means & NONPOSSESSOry property interest that
{A) provides a right to enter, use, or enjoy real property owned by or in the

passession of another; and



(B) imposes an the owner or possessor a duty not to interfere with the
eniry, use, or enjoyment permitted by the instrument creating the casement or, in the case
af an easement not established by express grant or reservation, the entry, use, of
enjoyment authorized by law,

(5) “Easement holder™ means:

(A} in the case of an appurtenant easement, the dominant estate owner; or

(B} in the case of an casement in gross, public-utility easement,
conservation easement, or negative easement, the grantee of the easement or & SUCCessar.

{6) “Easement in gross” means an easement not tied to or dependent on ownership
or occupancy of a unit or a parcel of real property.,

{7} “Lessee of record” means a person holding a lessee™s interest under a recorded
lease or memorandum of lease.

(%) “Negative casemenl” means a nonpossessory property interest whose primary
purpose is Lo impose on a servient estate owner a duty not to engage in a specified use of
the estate,

{9) “Person’ means an individual, estate, business or nonprofit entity, public
corporation, government or governmental subdivision, agency, or instrumentality, or
other legal entity.

{10) “Public-utility easement”™ means a nonpossessory property interest in which
the easement holder is a publicly regulated or publicly owned utility under federal law or
law of this state or a municipality. The term includes an casement benefiting an intrastate
utility, an interstate utility, or a utility cooperative,

{11} “Real property™ means an estate or interest in, over, or under land, including
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structures, fixtures, and other things that by custom, usage, or law pass with a conveyance
of land whether or not deseribed or mentioned in the contract of sale or instrument of
conveyance. The term includes the interest of a lessor and lessee and, unless the intercst
is personal property under law of this state other than this [act], an interest in a common-
interest community.

{12y “Record”, used as a noun, means information that is inscribed on a tangible
medium or that is stored in an electronic or other medium and is retrievable in
perceivable farm.

(13) “Security instrument”™ means 8 mortgage, deed of trust, security deed,
contract for deed, lease, or other record that creates or provides for an interest in real
prapesty Lo secure payment or performance of an obligation, whether by acquisition or
retention of a lien, a lessor’s interest under a lease, or title to the real property. The term
includes:

(A} & security instrument that also creates or provides for 4 security
interest in perscnal property;

B} a modification or amendment of a security instrument; and

{C) a record creating a lien on real property to secure an obligation under 2
covenant running with the real property or owed by a unit owner to a commuon-interest
community association,

{ 14} “Security-interest holder of record”™ means a person holding an interest in real
property created by a recorded security instrument.

{15} “Servient estate” means an estate or interest in real property that is burdened

by an casement,
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( 16) “Title evidence™ means a title insurance policy, preliminary title report or
hinder, title insurance commitment, abstract of title, attorney”s opinion of title based on
examination of public records or an abstract of title, or any other means of reporting the
state of title to real property which is customary in the locality.

( 17y “Unit™ means a physical portion of a common-interest community designated
for separate ownership or sccupancy with boundaries described in a declaration
establishing the common-interest community.

( 1By “Utility cooperative™ means a non-profit entity whose purpose is to deliver a
utility service, such as electricity, oil, natural gas, water, sanitary sewer, storm water, or
telecommunications, to its customers or members and includes an electric cooperative,
rural electric cooperative, rural water district, and rural water association.

Legislative Note: Paragraph (2)(F) allows a slate to refer fo a state lenw thar specifies
addfitional purposes that o conservation easement may serve other than these listed in
paragraphs (2A) through (E),

Comment

1, The foundational definition of “easement” in Section 2(4) is based on the
Restatement (Third) of Property: Servitudes § 1.2(1) (2000) (hercinatter “Restatement”).
The definitions of “appurtenant casement™ and “easement in gross”™ used in Sections 2(1)
and (&) are based on Restatement §5 1.5(1) and (2). The definitions of “dominant estate”
and “servient estate” used in Sections 2(3) and (1 5) are derived from Restatement §§
1.1{T)k) and (c).

2. The definition of easement in Section 2(4) does not include a license. A license
is usually understood to be the permission to do something on the land of anather persen
that, without the authority granted by the permission, would be a trespass or otherwise
unlawful. Jon W. Bruce & James W, Ely, The Law of Eavements and Licenses in Land
5§ 1:4, 1121 (2020). Unlike an easement, a license is generally revocable, can be created
orally, is not transferable or assignable unless the parties specifically intend otherwise,
and. most important, does not create a property interest in land. Id. §§ 1:4, 11:1. Despite
these fundamental differences between an easement and a license, some courts have
recognized that, under ceriain circumstances (when a license is coupled with ownership
of personal property located on the land of the licensor or when a licensee has made
significant expenditures in reliance on the license), equity can transform a revocable
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license into an irrevocable license. Jon W. Bruce & James W, Ely. The Law of Eaverienis
and Licenses in Land §§ 11:7 - 11:9 (2020). Further, “[a]n irrevacable license is, for most
purpases, the functional equivalent of an easemant by estoppel.” Id. § 11:7. As Section
3{a) makes clear, this act applics to casements created by estoppel. Thus, to the extent a
license is recognized by a court as an irrevocable license, it should be understood as an
easement by estoppel and thus would be subject o relocation under the act.

3. The definition of “easement” in Secticn 2(4) does not include any reference as
to whether an easement “runs with the land™ and benefits successive owners of a
dominant estate or burdens successive owners of a servient catate because enlorceability
of an easement against successive owners depends, frfer afia, upen compliance with the
notice and recordation requirements under the state's recording act. In general, though,
assuming compliance with other aspects of state law, an easement will run with the land
and the benefits and burdens of an easement will pass automatically to successors. See
Restatement & 1.1, cmis. a. b,

4. The definition of “conservation easement™ in Section 2(2) is based in large par
on the Uniform Conservation Easement Act (UCEA) § [ (1981, last revised or amended
| 987} Some modifications to that definition have been made to widen the scope ol
“conservation purposes” bevond those listed in UCEA. In addition, the definition of a
conservalion easement used in this section is not linked to & particular definition of a
“holder” of a conservation easement as is the case under UCEA because today other
entities and persons besides a “charitable organization, charitable association. or
charitable trust,” or a “governmental body,” UCEA §§ 1(2)(i) and {ii}, may be entitled to
hold & conservation casement. As Section 2(2) makes clear, however, for a non-
possessory property interest to be classified as a conservation casement it must serve one
of the specific purposes enumerated in Sections 2{2)A) through (Ej or, whenever
applicable in a particular state, “any another purpose” specifically authorized under
applicable state law. See Section 2(2)F). Further, as Section 2(5)(B) makes clear, the
holder of a conservation easement is its graniee or a successor.

5. The definition of “easement holder” in Section 2(3) is derived from
Restaternent & 1.5 and includes, in the case of an appurtenant easement, the owner of the
dominant estate, and, in the case of an easement in gross, a public-utility easement,
conservation casement, or negative easement, the grantee of the easement or a successor.
When a public-utility easement, conservation casement, or negative easement is an
appurtenant casement rather than an easement in gross, the casement holder could be
gither the owner of the dominant estate or the grantee of the easement Or @ SUCCESSOr,

6. The definition of “lessee of record” in Section 2(7T) substantially parallels the
definition of security-interest holder of record in Section 2(14).

7. The term “negative easement” in section 2(8) is generally synonymous with
the term “restrictive covenant.” Restatement § 1.3, emt. c. For a discussion of the
historical evolution of negative easements and restrictive covenants al common law, see
Restatement § 1.2, cmt. h. The Restatement defines a “restrictive covenant” as a
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“negative covenant that limits permissible uses of land™ and explains that a **negative
casement’ is a restrictive covenant,” Restatement § 1,.3(3). As the Restatement comments
further explain, “[i]he most commoen uses of negative easements in modemrn law have
heen o creale conservation easements and easements for view.” Restatement § 1.2, cmt.
h, See afse La. Civ. Code-art. 706 (defining "[njegative servitudes™ as “thosc that impase
oh the owner of the servieat estate the duty to abstain from doing something on his
estare™); Joseph William Singer, Property 179 (4" od. 2014) (A right to do something on
someone else’s land is an affirmative casement. A right to prevent others [rom doing
something on their own land is either a negative easement or restrictive covenant.”); Jon
W. Bruce & James W. Ely, The Law of Easements and Licenses in Land § 2:10 (2020)
(“An affirmative easement authorizes the holder to make active use of the servient estate
in a manner that, if no easement existed, would constilute a trespass. . . , . In contrast, a
negative casement enables the holder 1o prevent the owners of the servient estate from
doing things the owner would otherwise be entitled to do.”).

8. The definition of “person” in Section 2(9) follows the standard definition of
person used by the Uniform Law Commission and thus includes not only individuals and
private entities, but also govemnmental entitics, as they can be helders of conventional
affirmative casements, conservation casements, negative easements, and public-utility
easements,

. The definition of a “public-utility sasement” in Section 2(10) is intended to
encompass both an investor-owned but publicly regulated utility as well as a publicly
owned utility. A publicly owned utility is one owned by the govemment, including a state
or municipal government or a special governmental entity created specifically to own a
utility. The term includes an easement benefitting an interstate utility, an intrastate utility,
or a utility cooperative to make clear that a wide spectrum of public utilities in the United
States will be excluded from the scope of the act under Section 3(b}.

10. The definition of “real property” used in Section 2(11) is taken almost
verbatim from the Uniform Nonjudicial Foreclosure Act § 102(13) (2002}, The term “real
praperty” is used throughout the definitions found in Section 2, instead of the term
“land,” as found throughout the Restatement, because an easement will sometimes
benefit or hurden real property interests other than ownership of land — for example,
condominium units or parts of buildings owned by condominium associations, Scction
2(11) refers to the interest of a “lessor and lessee,” rather than a “landlord and tenant,” as
in the Uniform Nonjudicial Foreclosure Act § 102(13), for the sake of consistency with
other provisions of the act, The general reference to the interest of a lessor or lessee in
this section has no bearing on the definition of a “lessee of record™ in Section 2(7).

11, The definition of “record,” used as a noun, found in Section 2(12), is the
standard Uniform Law Commission definition,

12. The definitions of a “security instrument” and “sccurity-interest holder of

record™ used in Sections 2(13) and 2( 14 are based on the Uniform Nonjudicial
Foreclosure Act §§ 102(19) and 102{10) (2002).
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13, The definition of “title evidence” in Section 2(16) is taken almost verbatim
frivm the Uniform Nonjudicial Foreclosure Act § 102(22) (2002).

14. The definition of “unit” in Section 2(17) is based on the Uniform Commaon
Interest Ownership Act (UCIOA) § 103(35) (2008). See also UCIOA § 2-105(a)}5)
{specifying the contents of 4 declaration in the context of a condominium or planned
community). The term “commion interest community™ is defined in UCIOA § 103(%)
{2008) as “real estate described in a declaration with respect to which a person, by virtue

of the person’s ownership of & unit, is obligated o pay for a share of real estate taxes,
insurance premiums, maintenance, or improvement of, or Services or other expenses

related to, common elements, other units, or other real estate described in the
declaration.”

SECTION 3. SCOPE; EXCLUSIONS.

{a) Except as otherwise provided in subsection (b), this |act] applies to an
casement established by express grant or reservation or by prescription, implication,
necessity, estoppel, or other method,

(b} This [act] may not be used to relocate:

{1 & public-utility easemenl, conservation casement, or negalive
gascment; or

(2) an casement if the proposed location would encroach on an area of an
estate burdened by a conservation easement or would interfere with the use or enjoyment
of & public-utility easement or an easement appuriénant Lo & conservation easement.

{c) This [act] does not apply o relocation of an easement by consent.

Comment

1. Sections 3{a) and 3{b) 1) specily the categories of easements eligible and
ineligible for relocation under the act, Section 3(b)(2) identifies three situations when an
eascment that is otherwise eligible for relocation cannot be relocated under the act,

3, Section 3(a) makes clear that all easements, other than the excluded categorics,

whether created by express grant or reservation, or by prescription, implication,
necessity, estoppel, or any other method, are eligible for relocation under Section 4.
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3. Section 3{b)i 1) enumeraics the three kinds of easements that may not be
relocated under the act: public-utility casemenls; conservation easements; and negative
CASCTIENS,

4. Conservation easements are often included in the broader category of negalive
easements. Section 3(b) 1), however, lists both conservation easements and negative
casements as excluded categorics because of the importance of making clear to all
potential users of the act that a conservation easement, as well as any other kind of
negative sasement, may not be relocated under the act.

5. Another example of a negative easement that would be ineligible for relocation
under the act is an cnvironmental covenant designed to restrict certain activities and uses
of affected real property as a result of an environmental response project. The Uniform
Environmental Covenants Act § 2(4) (2003} defines an environmental covenant as “a
servitude arising under an environmental respanse project that imposes activity and use
limitations.” The term “environmental response project” is defined in the Envirenmental
Covenants Act § 2(5) (2003), Although an affirmative right of way or parking easemenl
that is connected to an environmental covenant could, in principle, be subject to
relocation under this act, the relocation could only occur if the servient estate owner
could satisfy the other requirements of the act, However, the environmental covenant
itselfl would be ineligible for relocation because its “primary purpose™ I8 [0 resirict
activities and uses of the affected real property and thus would be characterized as a
“negative easement,” as that term is defined in Section 2(8) of the act.

f, Section 3(bi(2) explicitly provides that a relocation cannot occur under the act
if the new Iocation of the easement “would encroach on an ares of an estate burdened by
a conservation casement . . . " This exclusion provides important additional protection to
conservation easements, Even ifa proposed relocation of an easement might satisfy all of
the requirementis of Section 4, if the new location of the casement would encroach upon
an area of any estate burdened by a conservation easement (whether it is the original
servient estate. the dominant estate, or some other estate thas will be burdened by the
relocated easement), the relocation could frustrate the purposes of that conservation
easement. The possibility of such a relocation under the act would jeopardize the
deductibility of conservation easements donated in the adopting state under federal tax
statutes and regulations and, therefore, such a relocation is prohibited under the act.

7. Section 3(b}2) also provides that a relocation eanmot occur under the act if the
relocation “would interfers with the use or enjoyment of a public-utility easement or an
casement appurtenant to a conservation casement.” This exclusion will prevent a
relocated easement from causing any interference with the use or enjoyment of an
existing public-utility easement located on the servient estate (or any other estate) or with
an affirmative easement that may be appurtenant to a conservation easement, such as an
easement providing access to land burdened by a conservation easement.

8. Section 3{c) makes clear that the act does not apply to the relocation of an
easement agreed to by the servient estate owner and the easement holder. However, other
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applicable law may limit or prohibit the relocation of centain kinds of easements by
sgreement. For example, federal and state laws generally prohibit the relocation of
conservation easements. The freedom to relocate an ¢asement by consent guaranteed by
Section 3(c) can be used by a servient estate owner and an easement holder 1o relocate an
casement 1o a parcel of land other than the servient estate burdened by the casement as
long as the owner of the other estate consents.

SECTION 4. RIGHT OF SERVIENT ESTATE OWNER TO RELOCATE
EASEMENT. A servient estate owner may relocate an easement under this [act] only il
the relocation dees not materially:

(1) lessen the utility of the easement;

(23 after the relocation, increase the burden on the easement holder in its
reasonable use and enjoyment of the casement;

(3) impair an affirmative, easement-related purpose for which the casement was
created;

(4) during or after the relocation, impair the safety of the casement holder or
another entitled to use and enjoy the easement,

(5) during the relocation, disrupt the use and enjoyment of the easement by the
easement holder or another entitled to use and enjoy the casement, unless the servient
estate awner substantially mitigates the duration and nature of the disruption;

{6} impair the physical condition, use, or value of the dominant estale or
improvements on the dominant estate; or

(7} impair the value of the collateral of a security-interest holder of record in the
servient estate or dominant estate, impair a real-property interest of & lessee of record in

the dominant estate, or impair a recorded real-property interest of any other person in the

servient estate or dominant eslate.
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Comment

I. Section 4 sets forth the general rule for relocation of an easement under the acl.
The conditions in this scction are intended to ensure that relocation of an easement docs
not cause material harm to the easement holder, security-interest holders, or owners of
ather recorded interests in the servient or dominant estate. Sections 4(1) through 4(3)
generally mirror the Restatement. However, by including a materiality qualification
applicable to all conditions, this section permits a relocation only if its effects on the
interests of the casement holder, security-interest holders, and others owning recorded
interests in the servient or dominant estate are “immaterial™ (Le.. negligible or trivial),

As the Supreme Judicial Court of Massachusetts explains, the Restatement rule
“maximizes the overall property utility by increasing the value of the servient estate
without diminishing the value of the dominant estate” and provides the additional benefit
of minimizing “the cost associated with an casement by reducing the risk that the
casement will prevent future beneficial development of the servient estate.” M. M.
Builders, LLE v, Dwyer, 809 N.E 2d 1053, 1057 (Mass. 2004). By eliminating the
absolute veto power of an easement holder, the Restatement rule actually “encourages the
use of easements.” Jd. See also Roaring Fork Club LP, v, 8. Jude s Co., 36 P34 1219,
| 236 (Colo, 20013 {emphasizing that the Restatement rule “maximizes the overall utility
of the land” because the “burdened estate profits from an increase in value while the
henefitted estate suffers no decrease™) (citing Restatemnent § 4.8(3), emt, ). Section 4 of
the act is generally consistent with the purposes of the Restatement but adds a number of
additional safeguards. These additional safeguards are found in Sections 4(4) through
47y, and they further protect the inlerests of the easement holder, security-interest
halders, and owners of other recorded interests in the servient or dominant estate.

2. The introductory portion of Section 4 states that the right to relocate an
easement belongs to the owner of a servient estate. Consequently, the act does not change
the well-gstablished common law rule that an casement holder may not unilaterally
relocate an easement unless that right has been specifically reserved or granted in the
creating instrument. M P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057 (Mass,
2004) (citing additional authority for rule that easement holder may not unilaterally
relocate en casement); Restatement § 4.8(3), emt. £ Bul see McGroey v. Brace, 918
w.E.2d 559, 563-367 (TIL. App. Ct. 2009) (helding that the approach of Section 4.8(3)
comports with prior [llinois precedent allowing either the dominant or servienl eslate
owrer to make changes 1o an easement as long as the changes are not “substantial™).

1. The introductory portion of Section 4 does not require “a strong showing of
necessity” as a condition to relocate an easement. Cf., Kline v. Bernavdsville Ass'n, Inc.,
631 A.2d 1263, 1267 (N.J, Super, CL App. Div. 1993).

4, Sections 4{1) (2), and {3) generally track Section 4.8{3)(a)-c) of the
Restatement with some modification. Section 4(a)(2) specifies that an easement
relocation cannot proceed if the new location would, “after the relocation, increase the
burden on the easement holder in its reasonable use and enjoyment of the easement.” CF,
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Restatement & 4.8(3)(k) (“increase the burdens on the pwner of the easement in its use
and enjoyment™}, Section 4(al 1) uses the phrase “impair an affirmative, easement-related
purpose.” Cf, Restatement § 4.8(3)(c) (*frustraie the purpose for which the casement was
created™). Sections 4(4) through 4{7T) are new substantive requirements not found in the
Restatement.

5, One common set of factors that courts routinely consider in determining
whether to allow an easement relocation w proceed under the Restatemenl or an
analogous siate statute relates 1o the specific route of the relocated casement (including
it access points), its pradient, and its width. See. ez Carlin v. Cohen, 893 N.E.2d 793,
798-99 (Mass. App. Ct. 2008) (affirming trial court ruling that the owner of a servient
estate was entitled to relocate a pedestrian beach access easement because the entry point
of the relocated easement was not more difficelt to reach than under the original
easement, and, even though the owner of the dominant estate would have to walk over a
knoll, there was no evidence the original easement path was more level); Belsoler v.
Sheler, 264 P.3d 926, 933 (Idaho 2011) (affirming trial court refusal to approve
relocation of express ingress and egress easement under [daho Code § 55-313 because
relocation would have rendered road grades on casement substantially stecper than in
original location and would have created hazard for owners of dominant estate in using
the casement): Welch v. Planning and Zoning Comm 'n of E. Baton Rowuge Parish, 220 5o,
3d 60, £5-68 (La. Cr. App. 2017) (holding that developer af new subdivision was not
justified in unilaterally relocating a servitude under Article 748 of the Louisiana Civil
Code because new rights-of-way provided over public roads were only 20 feet wide and
thus diminished utility of servitude which provided for 30 foot wide right-of-way
benefitting three enclosed lots). Any facts related to the route (including access points).
gradient, and width of the relocated casement could be considered by a court under
Sections 4{1) through 4¢4) of the act.

6. Other factors that a court could consider in determining whether a proposed
relocation satisfies Sections 4(1) through 4(3) include: { 1) ease of access to a public road,
including any change in the location of an access point on the dominant estate: (2) the
length of an easement; (3) any physical damage to the dominant estate that would be
caused by the relocation; and (4), in the case of an irrigation or flowage easement, the
volume and velocity of liquids that could be transported by the relocated easement, Facts
pertaining to possible physical damage to the dominant estate as well as negative effects
on access points could also be addressed under Section 4(6).

Furthermaore, using these same eriteria. a court could consider whether a proposed
relocation would have a negative impact on the quality or utility of improvements that
already exist on the easement or on the dominant estate and the quality of proposed
replacement improvements. Thus, if the owner of the servient estate proposes to build
improvements on the relocated easement with materials or methods that would materially
lessen the quality or utility of those improvements compared (o the improvemenis used
by the easement holder in the easement’s current location, the court could reject the

proposed relocation.
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7. Section 4(3) specifically states that a servient estate owner should be entitled
ta relocation only if the relocation does not materially “impair an affirmative, easement-
related purpose for which the easement was created.” This section is intended to
distinguish the express and primary entry, use, and enjovment rights created by an
affirmative easement eligible for relocation under the act from any unexpressed and
ancillary negative powers that an easement holder might claim in connection with an
affirmative casement, such as preventing the owner of the servient estate from developing
that estate. Compare Manning v. Campbell, 268 P3d 1184, 1187-88 (Idaho 2012}
{holding that servient owner was not entitled to relocate a driveway access casement
under Idaho Code § 55-313 because the relocated casemnent would not have connected to
any existing route for vehicular travel and would have required owners of the dominant
estate to construct & new driveway on their property across their [ront lewn, and, thus,
would injure the owners of the dominant estate and their property ), and City of Bowlder v
Farmer s Reservair and Irreigation Co., 214 P3d 563, 567-69 (Colo. App. 2009)
{refusing to allow alteration of a ditch imigation easement Lo facilitate a trail extension
because the alteration of the easement would materially and adversely affect the
maintenance rights that an irrigation company enjoyed by virtue of the easement), with,
M.P M Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1058-59 (Mass. 2004} {observing that
an “casement is created to serve a particular objective, not to grant the easement holder
the power 10 veto other uses of the servient estate that do not interfere with that
purposa™). If an owner of a dominant estate actually wants to obiain a property interest in
a servient estate that prevents development of that estate in some manner, the owner of
the dominant estate can always negotiate for and acquire a negative easement—aone of the
easements that cannot be relocated under this act. See Section (b} 1 ).

&. Section 4(4) refers to the safety of the casement holder or another entitled to
use the casement during and after the relocation. Courts have often considered the safety
of individuals using the easement and public health and safety more generally. including
the potential of a relocated casement to provide public health and safety benelils. See R &
S hov's v duto Auctions, Led, 725 N.W.2d 871, 876-78, 881 (Neb, Ct, App. 2006)
(holding that servient owner could relocate an easemen for @ sanitary sewer lagoon, cven
though the new lagoon was located 500 feet farther away from dominant estate than the
old one, because, inter alia, the servient owner constructed the new lagoon with greater
wastewater capacity and all necessary piping and connections and thus alleviated serious
environmental concerns refated to the age of the old lagoon).

9. Section (43) requires the court to consider whether the proposed relocation
will materially, “during the relocation, disrupt the use and enjoyment of the easement by
the casement holder or another entitled to use and enjoy the easement, unless the servient
gstate owner substantially mitigates the duration and nature of the disruption.™ This
section would thus justify a court order requiring an owner of a servient estate o
camplete construction of a new access road or driveway on the route of the relocated
easement before diverting access or traffic away from the current easement location. The
duty of the owner of the servient estate to mitigate disruption during the period in which
improvements necessary for use and enjoyment of the relocated easement are being
constructed is an important safeguard in the relocation process, particularly if a dominant
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estate is already developed for active use. This safeguard goes beyond those employed in
the Restaternent to assure that relocation of an easement under the act does not cause any
affirmative easement-related harm to the easement holder.

|01, Section 4(6) addresses the interests of the easement holder in the “physical
condition, use, or value of the dominant estate or improvements on the dominant estate.™
For instance, if the proposed relocation requires the construction of & new entry point or
driveway on the dominant estate, and if the new entry point or driveway would be
materially more expensive to maintain, materially more difficult to use, materially less
safee than an existing entry point or driveway already located on the dominant estate, or
would materially disrupt the use and enjoyment of the dominant estate in any other way.
the proposed relocation could not proceed. Likewise, ifa proposed relocation would
materially impair, for example, woods, wildlife habitat, or watersheds on the dominant
estate, the proposed relocation could not proceed, If a proposed relocation would have no
material effect on the physical condition, use, or value of the dominant estate or
improvements on the dominant estate, Section 4{6) would not be implicated.

| I. Section 4(7) addresses the interests of a security-interest holder of record
having an interest in either the servient or dominant estate, a lessee of record having a
lessee's interest under a lease in the dominant estate, or the recorded real-property
interest of any other person in the servient estate or dominant estate. If a security-interest
holder of record having an interest in either the servient estate or dominant estatc can
show that the value of its collateral will be materially impaired by the proposed relocation
of an easement, the relocation could not proceed, Similarly, if & lessee of record having a
real-property interest in the dominant estate can show that this interest would be
materially impaired by the proposed relocation, the relocation could not proceed.

I'he reference in Section 4(7) to “a recorded real-property interest of any other
person in the servient estate or dominant estate” is intended to encompass persons such as
the holder of another easement that burdens the servient estate or dominant estate, the
awner of an interest in a commaon-interest community, or the owner of a mineral interest
in the servient or dominant estate. For example. ifa proposed relocation of an easement
providing vehicular ingress and egress across a servient estate would result in the
material impairment of an irrigation or drainage casement that also burdened the servient
estate by reducing the volume of water that could be conveyed through that easement, the
holder of the irrigation or drainage easement could assent its rights under Section 4(7) and
block the proposed relocation. Similarly, if a proposed relocation of a typical access
easement would encroach on a well site or other oil and gas facility constructed and
operated pursuant to a recorded mineral interest affecting the servient or dominant estate,
the proposed relocation could not proceed. Additionally, if a proposed relocation of an
cascment encroaches on an existing, recorded casement (other than a public-utility
easement or conservation easement) and, notwithstanding the limitation found in Section
10fa)5), would result in a change in the priority of the recorded easement that impaired
the real-property interest of the affected easement holder, that person could, in principle,
assert Section 4(7) and block the proposed relocation as 8 material impairment of the
recorded easement,
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12, A servient estate owner's right Lo relocate an easement eligible for relocation
under this act is not affected by a limitation on the term or duration of an easement
established by agreement. Although it is unlikely that an owner of a servient estate would
seek judicial approval to relocate a short-term easement, nothing in this act prevents such
an action,

SECTION 5. COMMENCEMENT OF CIVIL ACTION.

(a) To obtain an order to relocate an easement under this [act], a servient estate
pwner must commence & civil action,

(b} A servient cstate owner that commences a civil action under subsection {a):

{ 1y shall serve a summons and [complaint] fpetition] on:
(A} the easement holder whose easement is the subject of the
relocation;
(B} & security-interest holder of record of an interest in the servient
estate or dominant estate;
(C) a lessec of record of an interest in the dominant estate; and
(D) except as otherwise provided in paragraph (), any other owner
of & recorded real-property interest if the relocation would encroach on an area of the
servient estate or dominant estate burdened by the interest; and
{2) is not required to serve a summons and [complaint] [petition] on the
owner of & recorded real-property interest in oil, gas, or minerals unless the interest
includes an easement to facilitate oil, gas, or mineral development,
{c) A [ecomplaint] [petition] under this section must state;
{ 1) the intent of the servient esiate owner 1o seek the relocation;

{2) the nature, extent, and anticipated dates of commencement and

completion of the proposed relocation;
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{3) the current and proposed locations of the casement:
{4) the reason the casement is eligible for relocation under Section 3;
{5) the reason the proposed relocation satisfies the conditions for

relocation under Section 4; and

{6) that the servient estate owner has made a reasonable attempt 1o notity
the holders of any public-utility easement, conservation easement, or negative casement

on the servient estate or dominant estate of the proposed relocation.

(d’} At any time before the court renders a final order in an action under subsection
(2), & person served under subsection (b)( 1 J(B), (C), or (D) may file a document, in
recordable form, that waives iis righis to contest or obtain relief in connection with the
relocation or suhordinates its interests 1o the relocation. On filing of the document, the
court may order that the person is not required to answer or participate further in the

action,

Legislative Note: A siate should use the term “complaint”, "petition”, or boih, in
subsections (b and o) to describe any procedural means by which a cause of action may

Pe ciszeried.
Comment

1. Section 5{a) clarifies that an owner of a servient estate may not engage in self-
help if it desires to relocate an easement and, therefore, must commence a civil action to
obtain judicial approval to relocate an easement under the act. It thus codifies the rulings
of the highest courts of several states that have adopted the Restatement approach to
easement relocation but stated that judicial approval is required. See Roaring Fork Clib
LP v 5t Jude's Co., 36 P.3d 1229, 1237-38 (Colo. 2001) (stating that a court is the
appropriate forum 1o resolve disputes over casement relocation and advising that “1o
avoid an adverse ruling of trespass or restoration — the burdened owner should obtain a
count declaration before commencing alterations™)y; M.P.M Builders, LLC v, Dhwyer, 809
N.E.2d 1053, 1059 (Mass. 2004) (commenting that “the servient estate owner should seck
a declaration from the court that the proposed changes meet the criteria in [section]
4.8{3)" and “may not resort to self-help remedies”),
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2. Section 3(b){ 1) requires the owner of a servient cstate secking o relocate an
casement under the act to serve 2 summons and a complaint or petition on: *{A) the
easement holder whose easement is the subject of the relocation; (B) a2 secunty-interest
holder of record of an interest in the servient estate or dominant estate; (C) a lessee of
record of an interest in the dominant estate; and (D) excepl as otherwise provided in
paragraph (2}, any other owner of a recorded real-property interest if the relocation would
encroach on an area of the servient estate or dominant estate burdened by the interest.”
The requirement to serve these persons guarantees that they will receive notice of the
proposed relocation in a manner consistent with the applicable rules of civil procedure in
the state, Once a civil action has been filed by the owner of the servient estate, the parties
served may take advantage of all of the procedural rights provided under the applicable
rules of civil procedure,

3, Section 5{b)(2} exempts from the service requirement of Section S(b) 1 (1)
“the owner of & recorded real-property interest in oil, gas, or minerals unless the interest
includes an easement to facilitate oil, gas, or mineral development.” Without this
exemption, the act might be construed o require a servient estate owner 1o serve a
summons and complaint or petition on meny fractional mineral interest owners whose
interest in severed, sub-surface minerals in either the servient or dominant estate would
for, all practical purposes, be unaffected by the proposed relocation. This exemption
applies to the holder of any severed intercst in minerals, regardless of type, including &
mireral interest, rovalty interest, overriding royalty interest, net-profits interest, or
working interest, unless “the interest includes an easement to facilitate oil, pas, or mineral
development.” Examples of casements created to facilitate oil, gas, or mineral
development include an casement of ingress and egress established 1o provide vehicular
access o a drill site or an easement established to construct, operate, or maintain a
gathering line or pipeline. When a recorded mineral interest inclades such an easement,
Section 3(b}2) requires services on the mineral interest owner.

If & dominant cstate surface owner also holds an interest in minerals, the service
requirement exemption found in Section 5{(b)(2) would not apply, and thus a servient
estate owner would be required to serve a summons and complaint or petition upon such
B FH!['SI}FI.

4. The reference to a security-interest holder of record in Section S(b){1)(B)
would include a secured party who holds a security interest in all or any pan of either the
servient or dominant cstale.

5. The service requirement imposed under Section 5{b}(1){[2) contemplates, for
example, 2 person who holds another recorded easement in the servient estate, if the
proposed relocation would encroach on an arca of that estate burdened by the casement.
This section would give the other easement holder an opportunity to argue that the
proposed relocation would result in a material impairment of the easement holder’s real-
property interest under Section 4(7).
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6. Section 5{c) sets forth the required contents of the complaint or petition

secking relocation, The general purpose of these requirements is to provide an easement
halder and other interested persons entitled to service with sufficient information to

decide whether w consent or object to the proposed relecation,

7. Section 5{c)(6) specifically requires that the servient estate owner's complaint
or petition state that the servient estate owner made a reasonable effort o provide
notification 1o the holder “of any public-utility easement, conservation easement. or
negative easement on the servient estate or dominant estate of the proposed relogation.™
As these categories of easements are exeluded from the scope of the act under Section
3(b)i 1) and conservation easements and public-utility easements are further protecied
from encroachments and inteeference under Sections 3(b}2), the holders of such
easements need not be served a summons and complaint or petition and thus become
parties to a judicial casement relocation proceeding, [F the act required such an casement
holder to be served, there is a risk that a final judgment adverse to that holder’s interests
would be binding on that party, Section 5(c)(6), however, provides a mechanism 1o assure
that the servient estate owner will provide notice to the halders of such eatements so that
a halder could intervene in the judicial proceeding iFit saw a need.

8. Section 5(d) provides 4 mechanism for the filing of waivers and subordination
agrezments by parties who wish to consent to a proposed relocation and be dismissed
from a judicial easement relocation proceeding.

SECTION é. REQUIRED FINDINGS; ORDER.

{2} The court may not approve relocation of an easement under this [act] unless
the servient estate owner:

(11 establishes that the easement is eligible for relocation under Section 3
and

(2} satisfies the conditions for relocation under Section 4.

(b} An order under this fact] approving relocation of an easement must:

(1) state that the order is issued in accordance with this [act];

(2} recite the recording data of the instrument creating the easement, if
any, [and] any amendments|, and any prescrvation notice as defined under [cite to this
state”s marketable title act]];

(3} identify the immediately preceding location of the casement;
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(4) describe in a legally sufficient manner the new location of the
casement;

(5] describe mitigation required of the servient estate owner during
relocation;

{6} refer in detail to the plans and specifications of improvements
necessary for the exsement holder to enter, use, and enjoy the easement in the new
location:

(7} specify conditions to be satisfied by the servient estate owner (o
relocate the easement and construct improvements necessary for the easement holder to
enter, use, and enjoy the casement in the new location;

(&) include a provision for payment by the servient estate owner of
expenses under Section 7}

(9} include a provision for compliance by the partics with the obligation of
good faith under Section 8; and

{10} instruct the servient estate owner to record an affidavit, if required
under Section 9(a), when the servicnt estate owner substantially completes relocation,

{e} An order under subsection {b) may include any other provision consistent with
this [act] for the fair and equitable relocation of the casement,

{d) Before a servient estate owner proceeds with relocation of an easement under
this fact], the owner must record, in the land records of each jurisdiction where the
servient estate is located, a certified copy of the order under subsection (b).

Lepislative Note: The bracketed language in subsection ib){2) & applicable ony ina
state that has @ marketable title aci. The addittonal language reguires o servient estate

owner seeking to complete a relocation under the act fo include in the order required by
this xection the recording data regarding a preservation notice filed by an easement
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holder that recorded the notice to preserve the effectiveness of an easement originally
recorded before the title transaction that is the root of title.

Commeni

|. Section 6(a) specifies the determinations a court must make before authornizing
a proposed relocation under this act. Section 6{a)(1) effectively requires the court to make
the following threshold determinations; the casement proposed for relocation is, in fact,
eligible for relocation under Section 3(a); the casement is not one of the eascments
excluded from the scope of the act in Section 3(b)(1); and the proposed relocation will
nat result in an impermissible encroachment or interference with a conservation easement
or public-utility easement under Section 3(b)(2). Section &{a)(1) thus provides additional
protection to holders of public-utility cascments, conservation easements, and negative
casements by drawing the couri’s atiention to the scope of the act. Section Glap2)
mandates that the court determine that the proposed relocation satisfies the substantive
conditions for relocation under Section 4.

2. Once a court makes the reguired determinations under Section 6{a), Sections
6(b)-(d) require the court to issue an order authorizing the relocation and the owner of the
servient estate to record a certified copy of that order along with an explanatory statement
in the relevant public records of the state. Sections 6{(b)( 1) through (7] set forth some of
the important information that must be included in the court’s order, These provisions
adopt the approach of R & 5 Inv s v. Awfo Auctions frc., 725 N.W.2d 871, 878 (Neb. Ct.
App. 2006), which requires an owner of a servient estate thai satizfies the criteria for
easement relocation under the Restatement to execute a new document setting forth the
new location and other relevant terms of the relocated easement, All implied and express
duties and obligations imposed on the owner of the servien! estate at the previous location
shall apply in the new location, unless a court determines they are no longer applicable.

3. Sections 6(b)(8) and (9) require the court’s onder approving relocation to
provide for payment of the expenses authorized under Section 7 and compliance with the
obligation of good faith under Section 8.

4. Section 6{b) |0} includes one final element of an order epproving relocation of
an easement—an instruction to record, in the land records of each jurisdiction where the
servient estate 1s located, an affidavit, if required under section 9(a), when the servient
owner substantially completes relocation.

5. Section 6{c) recognizes a court’s equitable power to issue other incidental
prders necessary 1o implement a fair and equitable relocation. For example, under this
section, a court could reguire the owner of the servient estate o complete the relocation
within a fixed period of time or lose the right 1o relocate.

f. Section &(d) requires, before the servient owner proceeds with relocation, that

the servient owner “record, in the land records of each jurisdiction where the servient
estate is located, a centified copy of the order under subsection (b)."” I no improvements
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must be constructed to complete the relocation, recordation of the Section 6(h) order. as
provided under Section &6(d), will be the final step in a judicial relocation. When
improvements must be constructed for the entry, usc and enjoyment of the easement in its
new location, however, the servient owner must comply with the additional requirement
of recarding the relocation affidavit described under Section %{a) when “relocation is
substantinlly complete, and the easement holder is able to enter, use, and enjoy the
easement in the new location.”™

SECTION 7. EXPENSES OF RELOCATION. A servient cstate owner is
respansible for reasonable expenses of relocation of an easement under this [act],
including the expense of:

(1) constructing improvements on the servient estate or dominant estate in
accordance with an order under Section 6;

(2) during the relocation, mitigating disruption in the use and enjoyment of the
easement by the easement holder or another person entitled to use and enjoy the
casement;

(3} obtaining a governmental approvil or permit to relocate the easement and
construct necessary improvemenits;

{4 preparing and recording the certified copy required by Section 6(d) and any
other document required to be recorded;

(5} any title work required 1o complete the relocation or required by a party to the
civil action as a result of the relocation;

{6} applicable premiums for title insurance related to the relocation;

{7} any expert necessary Lo review plans and specifications for an improvement to

be consiructed in the relocated ecasement of on the dominant estate and o confirm

compliance with the plans and specifications referred to in the order under Section

ahih);
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(8} payment of any maintenance cost associated with the relocated easement
which is greater than the maintenance cost associated with the casement before
relocation; and

(%) obtaining any third-party consent required Lo relocate the casement.

Comment

|. Section 7 first states the general obligation of the servient estate owner 10 pay
for reasonable expenses of relocation as determined by the court, The subsections provide
courts with guidance as to the items that might constitute an expense chargeable to the
servicnt estate owner under this general obligation and which must be specified in the
court’s order under Section 6(h)8). The enumerated items represent &n illustrative, nod
exhaustive, list of chargeable expenses,

2. The UERA docs not alter the general American rule for attorney fees. Thus,
each party to an easement relocation action under the act is responsible for its own
litigation-related amorney foes.

SECTION 8. DUTY TO ACT IN GOOD FAITH. Afier the court, under
Section 6, approves relocation of an easement and the servient estale 0WREr CoORMENces
the relocation, the servient estate owner, the easement holder, gnd other parties in the
civil action shall act in good faith to facilitate the relocation in compliance with this [act].

Comment

|. The duty of an owner of a servient estaie and casement holder 1o act in good
faith to facilitate the relocation of an easement is grounded in an understanding of an
easement as a long-term, concurrent property relationship that imposes mutual duties of
accommodation on both panies—the owner of the servient estate and the casement
holder, For a general discussion of the principle of mutual accommaodation in the law of
easements and servitudes at common and civil law, see John A. Lovett, A Bend in the
Road: Easement Relocation amd Pliahility in the New Restatement (Third) of Properiy:
Servitudes, 38 Conn. L. REv. 1, 36-47 (2003).

2. For judicial endorsements of the principle of mutual accommodation and the
duty to consider the rights and interests of the other party in an easement relationship in
the specific context of easement relocation, see Roaring Fork Club L.F. v. St Jude's Co.,
36 P.3d 1229, 1232 (Colo. 2001) {explaining that Colorade law increasingly recognizes
that when there are two competing interests in the same land, those interests “should be
accommodated, if possible,” and endorsing the Restatement approach 1o casement
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relocation as consistent with that “accommaodation doctrine™); M P.M. Builders LL.C, v.
Dwyer, 809 N.E.2d 1053, 1058-59 (Mass. 2004} {observing that an “easement is created
1o serve a particular objective, not Lo grant the easement holder the power to veto other
uses of the servient estate that do not interfere with that purpose,” and quoting Roaring
Fork Cluh £.P., 36 P.3d at 1237 for the proposition that “[c]learly, the best course is for
the owners Lo agree to alterations that would accommaodate both parties’ use of their
respective properties to the fullest extent possible™); R d& 5 Inv s v dwro Anciions Lid.,
725 N.W.2d 871, 880 {(Neb. Ct. App. 2006) (stating that “Nebraska case law provides that
the owner of a servient estate and the owner of a dominant estate enjoy correlative rights
lo use the subject property, and the owners must have due regard for each other and
should exercise that degree of care and use which a just consideration of the rights of the
other demands™).

3. The imposition of a duty to act in good faith in the context of long-term
property relationships is not new to uniform acts promulgated by the Uniform Law
Commission. See, 2.g., Uniform Common Interest Ownership Act § 1-113 (2008}
(“Every contract or duty governed by this [act] imposes an obligation of good faith in its
performance or enforcement.}; Uniform Home Foreclosure Procedures Act § 103 (20135).
See also Uniform Simplification of Land Transfers Act § 2-103(i)(b} { 1980).

SECTION 9. RELOCATION AFFIDAVIT.

(a) If an order under Section & requires the construction of an improvement 25 a
condition for relocation of an easement. relocation is substantially complete, and the
easement holder is able to enter, use, and enjoy the easement in the new location, the
servicnt cstate owner shall:

{1} recard, in the land records of cach jurisdiction where the servient estate
is located, an affidavit certifving that the easement has been relocated: and

{2) send, by certificd mail, a copy of the recorded affidavit to the easement
holder and parties to the civil action,

{B} Until an affidavit under subsection {a) is recorded and sent, the easement
holder may enter, use, and enjoy the easement in the current location, subject to the

court’s order under Section 6 approving relocation.

{c) If an order under Section 6 does not require an improvement to be constructed
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as a condition of the relocation, recording the order under Section 6{d) constitutes

relccation,
Commeni

|. Section 9 clarifies when a proposed easement relocation is considered 1o be
final and complete as a legal fact, When an casement includes existing improvements that
are necessary for use and enjoyment of the casement, an easement relocation will not be
final and complete until the servient estate owner finishes construction of all the
improvements necessary for the easement holder to enter, use, and enjoy the easement in
its new location. When these improvements are complete, the servient estate owner must
vecard, in the land records of each jurisdiction where the servient estate is located, the
relocation affidavit specified in Section 9{a) and send the affidavit to the easement holder
and other parties by certified mail. Until this affidavit is recorded and sent, Section 9(b)
makes clear that the easemeni holder continues to have the right to emer, use, and enjoy
the easement in its current location.

2. Section %<) is intended to apply to easements that can be used and enjoyed
without any improvements on the servient estate or that exist without any improvements
on the servient estatc. An cxample is an easement providing pedestrian access or
recreational access over a specified portion of a servient estate unmarked by a path or
trail, Another example is an easement for which improvements on the servient estate have
not yet been constructed by the easement holder. In such cases, the order approving
relocation of the casement under Section 6(b) might justifiably not mention construction
of any improvements on the servient estate in its new location. Thus, when the servient
estate owner records the order approving relocation under Section 6(b}, as required by
Section 6(d). that recording will constitute relocation.

SECTION 10. LIMITED EFFECT OF RELOCATION,
(a) Relocation of an easement under this [act]:

(1) is not & new transfer or a new grant of an interest in the servient estate
or the dominant estate,

{2} is not a breach or default of, and does not rigger, a duc-on-sale clause
or other transfer-restriction clause under & security instrument, excepl as otherwise
determined by a court under law ather than this [act];

(3} is not a breach or default of & lease, except as otherwise determined by

g court under law other than this [act];



{#) is not a breach or default by the servient estate owner of a recorded
document affected by the relocation, except as otherwise determined by a court under [aw
other than this [act];

{51 does not affect the priority of the easement with respect 1o other
recorded real-property interests burdening the arca of the servient estate where the

easement was located before the relocation; and
() is not a fraudulent conveyance or voidable transaction under law,
{b} This [act] does not affect any other method of relocating an casement
permitted under law of this state other than this [act].
Comment

| . The relocation of an easement under this act redefines where the easement is
located. As Section 10{a)(1) makes clesr, the relocation does not constitule a new transfcr
or grant of an interest in either a servient estate burdened by the easement ora daominant
estate benefited by the casement. Consequently, as Sections 10{a)(2) through (4) clarify,
an easement relocation that occurs pursuant to this act is not a breach or default of, and
does not trigger, a due-on-sale clause, or other transfer-restriction clause under an
applicable recorded document.

2. The enforceability of due-on-sale clauses was substantially altered with
Congressional adoption of Section 341 of the Gam-5t. Germain Depository [nstitutions
Act of 1982 {The Gam Act, 12 U.S.C.A, § 1T01j-3(k)). The Garn Act was adopled to
preempl state laws that restrict the enforcement of due-on-sale clauses and thus render
such clauses generally enforceable. Grant 5. Nelson, et al.. Real Estate Finance Law §
5,24, at 336 (6th ed. 2015). However, Congress also exempted certain ransfers from the
act and thus effectively declared that these types of transfers may not be used as the basis
for due-on-sale clause acceleration. 12 U.5.C.A. § 1701j=3(d) 1)-{9). In the words of
leading authorities on the subject: “When a transfer of one of these types is involved. the
Act is preemptive; acceleration under a due-on-sale clause is prohibited even if permitied
by state law.” Grant 5. Nelson et al., Real Estate Finance Law § 524, at 344 (6th ed.
2015). It should be noted, however, that these exclusions “only apply if the morigaged
real estale contains ‘less than five dwelling units.” 1d. (quoting 12 U.S.C.A. § 1701~

3id),
As the Gam Act is generally concerned with transfers of occupancy of mortgaged,

residential real estate, the Garn Act will not commonly be applicable to easement
relocations under this act. See generally Grant 5. Nelson et al., Real Estate Finance Law
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§ 5.24, at 344-47 (6th ed. 2015). This conclusion is buttressed by recognition that an
casement relocation dogs not create a new property interest burdening the servient estate
or benefitting the dominant estate; it simply changes the location of the existing
easement. [t is conceivable, however, that a specialized loan document—Tfor example, 2
commercizl loan document—might expressly charscterize an easement relocation that
peelrs without the consent of the lender as an event triggering a default, & due-on-sale
clause, or some other transfer-restriction clause. Whether the preemption provisions of
the Garn Act, 12 U.S.C.A. §1701j-3(b), or any other law for that matter, would allow
enforcement of such a clause is & question that state and federal courts would have o
resolve in an applicable case. However, as standard residential loan documents do not
zpecifically characterize an easement relocation as an event triggering a default or due-
on-sale clause, Section | ({a)2) clarifies that, in such a case, an easement relocation will
not have the effect of triggering & breach or default or application of a due-on-sale clause
or other transfer-restriction clause. Parties considering the impact of the Gam Act should
consider the concluding thoughts of several experts on the subject:

It is easy but dangerous to suppose that the passage of the Gam Act solved
all problems associated with due-on-sale clauses, or that all aspects of
them are now governed by the Act, The Act declares that the clauses are
pencrally enforceable, and it lists certain exceptional situations in which
the courts may not enforce them; both of these provisions preempt any
contrary state law. Hut lenders are still bound by the language of the
clauses they use, and state law governs the Interpretation of that
languaee. For example, words like “transfer” and “sale” are defined by
state case law. A clause under which the lender covenants not to withhold
consent to a transfer “unreasonably™ must be tested under state concepts of
reasonableness. .. .. Conflicts and ambiguities in the documents must he
setiled nsing raditional state law techniques.

Grant 5. Nelson et al., Real Esrare Firance Law § 5.26, at 360 (6th ed. 2015) (footnotes
omitted) (emphasis added).

3. As stated under Section 10{a)(5), the relocation of an easement under this act
“does not affect the priority of the easement with respect to other recorded real-property
interests burdening the area of the servient estate where the casement was located before
the relocation.” The purpose of Section 10a)(5) is to clarify that the easement subject to
relacation will retain its priority aver other recorded real-property interests, but only 10
the extent those recorded real-property interests burden the same area of the servient
estate where the casement was located before the relocation, In other words, Section
L0(a X 5) establishes a general principle of retained priority in the context of easement
relocation under the act, but it limits the geographic reach of this principle, This
limitation will be important in specialized cases: for cxample, when an easement i5
relacated, in whole or in part, to another portion of the original servient estate burdened
by recorded real-property interests that do not burden the area of the servient estate where
the casernent was originally located; or when an easement is relocated, in whole or in
part, to an entirely different legal parcel or parcels that are burdencd by recorded real-
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property interests that do not burden the parcel or parcels where the easement was
originally located, In either of these situations, the concept of retained priority is limited
1o “the area of the servient estate where the easement was located before the relocation,™

Consider the following example. Suppose the easement subject to relocation
originally burdens parcels A and B. After relocation the easement will burden parcels A,
B. and C. Mortgage | was recorded on parcels A, B, and C subsequent to the recording of
the easement on parcels A and B. Mortgage 2 is recorded only against parcel C. Under
Section 10{a)(5), the relocated easement, which is now located on parcels A, B, and C,
will have priority over Morigage | but will be subordinate to Morgage 2.

4. Secticn 10 does not affect the right of a security-interest halder of record to
challenge a proposed easement relocation under Section 4(7) on the ground that the
relocation will impair the interests of the security-interest holder by reducing the value of
its collateral. Section S(bX2) guarantces that any security-interest holder of record having
an interest in the servient or daminant estate will receive a summons and complaint or
petition and be a party to the proposed relocation action.

SECTION 11. NON-WAIVER. The right of a servient estate owner to relocate
an easement under this [act] may not be waived. excluded, or restricted by agreement

even if

{1) the instnument creating the easement prohibits relocation or contains a waiver,

exclusion, or restriction of this [act]:

{2 the instrument creating the easement requires consent of the easement holder

to- amend the terms of the easement; or

{3) the location of the easement is fixed by the instrument creating the easement,

another agreement, previous conduct. acquiescence, estoppel, or implication.
Comment

|. Section || provides that the core relocation right established by Section 4 is
not subject to waiver, exclusion, or restriction by contracting parties. In other words, an
owner of a servient estate and an casement holder of an casement otherwise eligible for
relocation cannot agree ex ante to prohibit relocation or waive, exclude, or restrict
application of the act. Further, if the parties to a proposed easement relocation agree o
relocate an casemnent, the newly relocated easement would still be subject to relocation in
the future to the extent the servient estate owner could satisfy the requirements ol this act.
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2. Section 11{1) contemplates that afier enactment of this acl some easement
forms may be revised in an attempt to avoid application of this act by including an
express term prohibiting casement relocation or by including an express warver,
exclusion, or restriction of this act. Such terms are ineffective under Section 11{1).
Section 11{1) thus differs from Section 4.8(3) of the Restatement, which provides that the
servient estate owner's right to relocate an easement can be “expressly denied™ by the
terms of an easement. The comprehensive substantive and procedural safeguards
included in this act remove any justification to allow the waiver of a servient estate
owner's relocation right under this acL

3. Section 11(2) clarifies that even when an ¢asement contains a gencral clause
requiring casement holder consent to amend the easemenl, the easement will remain
subject to relocation under this acl.

4. Section 11(3) specifies that even when an easement has been localized by a
metes and bounds description in the instrument that creates the easement, by another
agreement, by previous conduct of the parties, or by acquiescence, estoppel, ar
implication. the casement remains subject to relocation under the act. Accordingly,
Section 11(3) specifically rejects the narrow approach 1o casement relocation adopted by
several courts that limit application of Section 4.8(3) of the Restatement to undefined
easements, [ e, those that lack a metes and bounds description or other specific indication
of the easement’s original location in the creating instrument. Lewis v. Foung, 703 N.E.2d
f49, 653-54 (N.Y. 1998); Stamga v, Husman, 694 N.W 2d 716, 7T18-B81 (5.D. 2003]); 5.
James Fillage, Inc, v. Cumingham, 210 P3d 190, 193-96 (Mew, 2008).

SECTION 12, UNTFORMITY OF APPLICATION AND
CONSTRUCTION. In applying and construing this uniform act, consideration must be
given to the need (o promote uniformity of the law with respect 1o its subject matier
among the states that enact it

SECTION 13. RELATION TO ELECTRONIC SIGNATURES IN
GLOBAL AND NATIONAL COMMERCE ACT. This [act] modifies, limits, or
supersedes the Electronic Signatures in Global and National Commerce Act, 15 LLS.C
Section 7001 et seq.. but does not modify, limit, or supersede Section 101(c) of that act,
|5 1U.5.C. Section 7001{c), or authorize electronic delivery of any of the notices

deseribed in Section 103(b) of that act, 15 U.S.C, Section T003({b).
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SECTION 14. TRANSITIONAL PROVISION. This [act] applies to an
casement created before, on, or after [the effective date of this [act]].
Comment

1. Section 14 clarifies that the act will have retroactive effect and thus will apply
to all eligible easements created prior to the effective date of the act as well as 1o
easemnents created on or after the effective date of the act. As an owner of a servient
estate can only obtain judicial approval for a proposed relocation by satisfying all of the
conditions set out in Section 4, an owner of a servient estate must demonstrate that the
relocated easement will continue to deliver Lo the eazement holder and others entitled to
use and enjoy the easemnent the same affirmative, easement-related benefits abtained at
the casement’s original location and that the relocation will not materially impair the
interests of the casement holder, security-interest holders, or other owners of interests in
the servient or dominant estate.

2. Retroactive application of the act will not deprive the easement holder or
others entitled 1o use and enjoy the casement of any of the functional benefits of the
easement upon relocation and will not cause the casement holder, security-interest
holders, or other owners of recorded interests in the servient or dominant estate to suffer
material harm, even during the relocation process, regardless of whether the act applics to
an easement created before, on, or afier the effective date of the act. Consequently, an
easement holder, others entitled to use and enjoy the easement, security-interest holders,
or other owners of recorded interests in the servient or dominant estate will not suffer an
uncompensated taking of a property interest upon a relocation under the act. See
Statewide Coanstruction, Ine. v Pietrei, 247 P3d 650, 656-57 (Idaho 2011 ) (holding thit
application of an Idaho statute, IDAHO CoDE § 55-313, which gives a scrvient estale
owner the right to relocate a motor vehicle access easement on terms similar o those
found in the Restatement, was not an unconstitutional taking of private property without
just compensation under either the Fifth Amendment to the U.S. Constitution or the Idaho
Constitution because the statute expressly requires that the change must be made in a way
*ag not to obstruct motor vehicle travel, or 10 atherwise injure any person or PErsons
using or interested in such access™ and because any relocation authorized by the statute
will “provide the dominant estate holders with the same beneficial interest they were
entitled to under the casement by its original location™); MLP. M. Builders, LLC v. Dwper,
B09 N.E.2d 1053, 1058-59 (Mass. 2004) {obscrving that an “easement is created to serve
a particular objective, not to grant the easement holder the power 1o veto other uses of the
servient estate that do not interfere with that purpose™). See alvo Susan French,
Relocating Easements: Restovement (Third), Servitudes § 4.8(3), 38 REAL PrOP. PROB. &
Tr. 1. 1, § and 9 (2003 (responding to criticism that the Restatement approach o
easement relocation could lead to windfall gains for owners of servient estates by
observing that (i) in most easement negotiations parties give little, if amy, attention 1o the
future location of an easement or relocation rights, (i) if requirements imposed by
Restatement &§ 4,8(3) are satisfied, the relocated sasement increases overall utility without
decreasing the easement’s utility to the easement holder, and (iii) if the easement holder
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has some non-sccess related interests in mind at the time of creation. those interests ¢an
be served by restrictive covenants),

[SECTION 15. SEVERABILITY, Ifany provision of this [act] or its
application to any person or circumnstance is held invalid, the invalidity does not affcet
other provisions or applications of this [act] which can be given effect without the invalid
provision or application, and to this end the provisions of this [act] are severable.]

Legislative Note: [nclude this section only [f this stare lacks o gemeral severability
statute or o decision by the highest court of this state staling a general rule of

severability.

[SECTION 16, REPEALS; CONFORMING AMENDMENTS,
[@)::an
)., ..

fel...]
SECTION 17. EFFECTIVE DATE. This [act] takes effect . ..
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This case involves Allen Creek Associates, LLC's (“ACA") petition to relocate two
epsements under Code § 55.1-304, which the circuit court granted. Darlene Smith, William
Smith, and Maxine Small (collectively “appellants™) appeal the circuit court’s ruling. Appellants
raise three issues on appeal. First, they arguc that there was no justiciable controversy ripe for
adjudication. Second, they argue that the relocation amounted to an unconstitutional taking of
private property for the benefit of a private party. Finally, appellants argue that the circuit court
“misinterpreted and misapplied” Code § 55.1-304. For the following reasons, we disagree and
affirm the decizion of the creuit court,

[, BACKGROUND

A. The Properties

ACA owns a parcel of land consisting of 19.35 acres located just off Route 151 m Nelson
County, Virginia. ACA planned to develop the property and build a residential commumty. As

part of its plans, ACA sought to refocate two easements that run across the property: the Allen



Creek Right of Way (“Allen Creek ROW™) and the Eastern Right of Way (“Eastern ROW™).
These easements serve the properties of Darlene and William Smith and Maxine Small.'

Darlene and William Smith own 10.2 acres north of ACA's property. The Smiths live on
their property. Maxine Small owns a separate 10.2-acre parcel of land alse north of ACA's
property. She does not live on her property, Both the Smiths and Small use their property for
agricultural purposes, currently growing hay. The easements running across ACA's property
give appellants access to their properties from Route 151.

B. The Easements

The Allen Creek ROW runs from Route 151 along the southern and western edge of
ACA's property, and it generally follows along Allen Creek. It varies in width, ranging from 18
to 30 feet wide. Though originally 30 feet wide at its narrowest point, due to crosion the
narrowest point is currently 18 feet wide. Within the casement, there is a paved surface about
nine feet wide, The distance from the edge of the paved surface to the bank of Allen Creck s
generally between two and three feet, though the distance is approximately one foot at the
nammowest point, Both the Smiths and Small use the Allen Creek ROW as the pnimary access
point o their propertics.

The Eastern ROW starts at Route |51 and runs along the eastern edge of ACA’s property.
The deed describes the Eastern ROW as “a right-of-way 23 feet in width running along and near
the eastern boundary of the subject property.™ There are no roadways or other improvements
within the easement, Some parts of the Eastern ROW contain trees, and it meets the Small

property al a heavily wooded area with a steep hill.

! Pacific Group Resorts, [nc., also owns property served by the easements, and it too was
served with the petition to relocate the easements, Pacific Group, however, did not object to the
relocation of the easements, and it is therefore not a part of this appeal.

x99



The following image depicts ACA's property and both the Allen Creek ROW and the

Eastern ROW,
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C. The Petition o Relacate the Easemerils

ACA spent a year trying to reach an agreement with appellants to relocate the ¢asements.
When those efforts were unsuccessful, ACA filed a petition te relocate the casements under
Code § 55.1-304, Under the statute, the circuit court “shail” grant the petition if, after a hearing,
the court finds that “the relocation will not result in economic damage to the parties in interest,”
“there will be no undue hardship created by the relocation,” and the easement has existed for
“rot less than 10 years." Code § 55.1-304,

At the hearing, ACA submitted a site plan showing the proposed location for the
easements. Under ACA’s plan, the relocated easemnents would align with the roadways that
would serve the residential development. The proposed easements would run from Route 151
through 1o & cul-de-sac near Small's property where the road would join the current driveway
within the Allen Creek ROW accessing appellants’ properties. Appellants could ke either of

two routes from Route 151 to the cul-de-sac, one that turns and runs parallel to Allen Creek or



one that continues straight before curving back towards the cul-de-sac.® The site plan showed a
minimum width of 40 feet for the proposed easements, containing a paved surface at least 18 feet

wide with 4-foot shoulders, The site plan is included below for reference: '

To support its petition, ACA presented testimony from Timothy Hess, ACA’s managing
member, who explained that ACA attempted to work with appellants to relocate the easements.
but that its efforts were unsuccessful. Hess testified that ACA sought information about the
agricultural equipment appellants used to farm their land and what the equipment required, but
appellanis did not respond. Even so, ACA’s engineer designed the plan to accommodate large
agricultural equipment.

Hess acknowledged thar ACA’s initial petition included a different site plan that would
have largely left the Allen Creek ROW in place, shifting only 2 portion of the easement. He
explained that the initial site plan was changed for two reasons, First, the Virgimia Department
of Transportation {“VDOT™) wanted the entrance moved because it “deemed that entering from

the existing driveway would not be o safe entrance” and did not want two éntrances merging.

% The latter route also has a 25-foot nght of way branching off to the east and connecting
to the eastern end of Small’s property, replacing the Eastern ROW.
iy



Second, because of the Chesapeake Bay Act, the Department of Environmental Quality ("DEQ™)
would not permit a roadway that close to Allen Creek.

Both Hess and Stephen Driver, the civil engineer who designed the site plan, testificd that
neither Nelson County nor VDOT would approve ACA’s site plan while the current easement
entrance onto Route 131 existed, Driver explained that Nelson County would not approve the
gite plan until VDOT signed off, and VDOT, for safety reasons, would not grant site approval
without & “shared entrance agreement,” But Driver testified that once they had the shared
entrance agreement, VDOT told them they would be “good to go.”

Driver then asserted that the proposed easements and roadways were superior Lo the
existing ones and would be “sufficient for ingress and egress of agricultural equipment to the
Srnith and Small parcels.” Driver explained that the standard tum radius for a residential
subdivision is 25 feet but that he designed the roads to include tumn radii sufficient for large
agricultural equipment; he testified that the first tum included a 50-foot tum radius und the
second tumn incloded a 100-foot e radiuz, A vehicle 12 feet wide could navigate the proposed
roadways, Further, the grades of the proposed roads would be safe for both personal and farm
vehicles.

Dinver also testified that the existing easements were insufficient “for an intensive
development or subdivision of the Smith property or the Small property,” and he explained that
the current easement was not wide enough to construct a strect of the width required to develop
property under the Nelgon County code. Driver testified that the existing roadway within the
Allen Creek ROW was “unsafe because there is one location along that driveway where the
distance between the edge of the existing paved surface and the top of the bank on Allen Creck is

1 foot™ and there are other locations where the distance 15 only 2-3 feet, These distances do not



meet road safety standards and “the bank along Allen Creek is very steep, drops off abruptly,
and, fior the majority of its length, is a distance of 4 to 6 feet.”

Following ACA’s evidence, appellants called their own witnesses. Among them, they
called Michael Raynes, the man who cuts the hay on appellants’ property. That process requires
him to “fertilize the fields, and then . . . trevel in and out with the tractors, the cutters, the rakes,
the balers, [and] trailers o haul the hay out.” The widest piece of equipment he uses is |2 feel
wide, Typically, he takes his equipment to and from appellants” properties twice in the spring
and twice in the fall. He typically does not use the Eastern ROW to access the properties
because of the steep hill and the trees. When Raynes leaves the Allen Creek ROW on o Route
151, his ultimate destination is to the right. He testified, however, that with the current
driveway, he cannot safely make that right tum and instead must tun left. drive up the road to a
parking lot, turn around, and come back out.

Donna Small also testified for appellants. She is Maxine Small's daughter and has her
mother*s power of attormey to deal with the Small property, Darlene Smith is her sister. Donna
testified that they use the properties for agricultural purposes, which involved growing hay to
feed their cattle, According to Donna, appellants objected to the relecation of the casements
becuause they were concerned about their ability to continue farming activitics on the land. They
had also considered other uses for their property, such as a com maze or a brewery. She
acknowledged that appellants did not have any “fixed plan,” explaining that they just wanted to
maintain the right and ability to do “farming activitfies].” She also confirmed that the Small
property did not have water service to it. And on cross-examination, she agreed that her mother

would be in the same position if the easement was relocated so long as it was 25 feet the entire

length,



Finally, appellants called Massie Sanders, a land surveyor and civil engineer, to testily
about the road designs. He opined that a truck and trailer used to haul hay conld not safely turn
in a S0-foot turn radius, such a5 the one on the site plan, without onning onto the grass or
shoulder. He would not suggest what turning radius would be sufficient; he only looked at what
was set out in the plan. In his opinion, the width of the proposed roads would be sufficient if
used exclusively for farm equipment, but it would not be safe if used for residential purposes
also.

Appellants argued that an order refocating the easement would be an improper advisory
opinion because ACA had not yet received any governmental approvals or permits, and
phtaining those approvals could reguire changes to the site plan, Thus, they argued that the issue
was based on speculative facts rather than an actual controversy. Appellants also argued that the
relocation of the easements would cause both economic damage and undue harm. They
contended that the alleged road improvements would not be safer for the agriculiural equpment
because of the additional residential mafTic, which could render the road “impassable™ for the
agricultural equipment. They argued that the equipment would be required to go mio the
ghoulders to make turns on the proposed roads and that the plan would decrease the number of
trips per day that they were permitted. Finally, appellants argued that an order relocaning the
casements would constitute n unconstitutional taking for private purposes,

ACA argued that the evidence established that it could not proceed further without
relocation of the easements and that the plan would be approved once a shared entrance
agreement was submitted, Thus, ACA argued that the matter was npc for adjudication,
analogizing to a court’s authority to issue a declaratory judgment. It also argued that the
relocation would not cause economic damage or undue hardship, noting that the relocated

easements had heen designed for agricultural equipment and would be safe for such equipment.
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It added that the proposed roads were safer than the current roadway used by appellants, and the
roads would be maintained at no cost 1o appellants, which would economically benefit them.
ACA also argued that the relocation would not prevent future permitted uses of the property.

The circuit court issued a letter opinion finding in ACA’s faver. The circuit court first
concluded that it had jurisdiction to decide the issue. Relying on its declaratory judgment
autharity, the cireuit court noted that the controversy rose “above the level of speculation” and
would “likely occur if things [we]re left to their normal course.” Relying on dictionary
definitions of “economic damage” and “undue harm,” the circuit court concluded that relocating
the easements would not cause either economic damage or undue harm.” Based on that
conclusion, it also found that relocating the easements would not constitute a tuking and would
leave appellants with all the same benefits they enjoyed before the relocation. Thus, it ordered
relocation of the easements.” Appellants now appeal.

I, ANALYSIS

A. ACA established that there was a justiciable controversy.

Appellants argue that there was no justiciable controversy ripe for adjudication and the
circuit court therefore erred by “rendering a judgment that significantly altered appeliants’

property rights.” They contend that the petition was based only on future or speculative facts

¥ The circuit court found that the 1ssues revolved around the safety of the roads for the
agricultural equipment, the turn radii, the incline grades on the roadway, and whether the
relocated easements would impair future economic development potential.

* Ag part of its order, however, the court stated that appellants could continue using the
currenl easements until the roadways in the relocated easements were completed.
i



rather than present facts, We disagree and find that ACA established that the issue was ripe for
adjudication,

Whether a justiciable controversy exists is 1 guestion of law that we review de novo on
appeal, See Plagt v. Griffith, 299 Va. 690, 692 (2021) (reviewing the question of standing, a
justiciability guestion, de novo).

“[A]n actual controversy is a prerequisite to u court having authority.” Martin v. Garmer,
286 Va. 76, 82 (2013) (alteration in origingl) (quoting Charlottesville Area Fimess Club
Opervators Ass 'n v. Albermarie Cnty., 285 Va. 87, 98 (2013)). This prereguisite can be “referred
to as the requiretment of a “justiciable controversy.™ Id. (quoting Fitress Club Operators, 283
Va. at 94), Without an actual controversy, any opinion rendered by the court is advisory, which
the court lacks jurisdiction to render. fd.

“A justiciable controversy “involves an actual adjudication of rights’ resolving “specific
adverse claims, based upon present, rather than future or speculative facts,”™ Highfander v. Va,
Dep 't of Wildlife Res., 84 Va, App. 404, 427 (2025) (quoting Daniels v. Mobley, 285 Va. 42,
408 (2013)); see also Berry v. Bd. of Supervisors, 302 Va. 114, 131 (2023) {defining “justiciable
controversy™ as “an actual controversy between the parties that is not based solely on speculation
or purely hypothetical scenarios that may (or may not) occur at some undefined point in the
future™). “For a fusticiable controversy to exist, it must be possible for the circuit court to render
a decree vielding specific relief, such that the plaintifi™s rights will be thereby affected.”
Highlander, B4 Va. App. at 408 (quoting Daniels, 285 Va. at 408).

Here, ACA has established the existence of a justiciable controversy. Code § 35.1-304 13
a statutory cause of action. The statute permits relocation of the easement by written agreement
of the parties. In the absence of such an agreement, the statute expressly permits the servient

landowner 1o petition the circuit court to relocate the easement. That is exactly what ACA did,
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ACA spent nearly a year trying to negotiate an agreement with appellants. When that did not
pan out, ACA petitioned the circuit court to relocate the easement. Nothing in the statute
requires any govemmental approvals or other prerequisite prior (o petitioning the circuit court for
relocation.

Beyond the lack of statutory requirements, the evidence established that the controversy
involved present facts rather than future or speculative facts. ACA presented evidence that it
attempted to develop & site plan leaving the easements largely in their original positions, but that
VDOT, DEQ, and Nelson County would not approve the plan because of the existing entrance
from the Allen Creek easement onto Route 151, Though ACA had not yet submatted a plan to
Nelson County, it established that Nelson County would not grant the necessary approvals
“without gite plan approval from VDOT.” VDOT would not approve a plan with multiple
entrances onto Route 151, and for ACA 1o obtain VDOT s approval, it needed to submit & shared
entrance agreement, ACA ried, unsuccessfully, to negotiate a shared entrance agreement with
appellants for approximately a year.

Further, ACA developed its current plan in consultation with DEQ, VDOT, and MNelson
County to comply with all governmental regulations, and it presented evidence that VDOT
would approve the site plan once there was a shared entrance agreement or court order relocating
the easement. Based on ACA's evidence, the only thing stopping ACA from proceeding was
appellants’ refusal to enter a shared entry agreement. ACA's only alternative was to proceed
with the petition to relocate the easement. Thus, ACA has established that there were actual
adverse claims based on present, rather than future or speculative facis. Accordingly, we find

that the circuit court did not err in concluding that there was a justiciable controversy.
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B. The circult court properly applied Code § 55 [-304.

Appellants argue that the circuit court “misinterpreted and misapplied” Code § 55.1-304
and that it erred when it found that relocating the casement *would not result in loss or mjury to
any redl or potential economic benefits and would not cause excessive or unwarranted hardship
or adversity.™

Issues related 1o statutory interpretation are reviewed de novo, Va. Elec. & Power Co. v,
State Corp, Comm 'n, 300 Va, 153, 161 (2021). “We are bound by the trial court’s factual
findings unless those findings are plainly wrong or unsupported by the evidence.” Malbrough v.
Commomwealth, 275 Va. 163, 165 (2008). But we “review the [circuit] court’s application of the
law to facts de nove.” Heald v. Rappahannock Elec. Coop., 80 Va. App. 33, 74 (2024) (quoting
Commomwealth ex rel. Fair Hous. Bd. v. Windsor Plaza Condo. Ass'n, 289 Va. 34, 59 (2014)).

When interpreting a statute “our primary objective is "to ascertain and give effect to
legislative intent,” as expressed by the language used in the statute.” Gerco Advaniage Ins. Co. v,
Miles, 301 Va. 448, 455 (2022) (quoting Cuccinelli v. Rector & Fisitors of the Univ. of Va., 2813
Ve, 420, 425 (2012)). “[W]e determine the General Assembly’s intent from the words contained
in the statute.™ fd. (alteration in original) (quoting Willlams v. Commonwealth, 265 Va, 268, 271

(2003)), “Consequently, we ‘apply{] the plain meaning of the words unless they are ambiguous

5 Dn appeal, appellants argue that the trial court misinterpreted Code § 55.1-304. In the
court below, however, they argued only that the trial court misapplied Code § 55.1-304. “No
ruling of the trial court . . . will be considered as a basis for reversal unless an objection was
stated with reasonable cenainty at the time of the ruling, except for good canse shown or to
enable this Court to attain the ends of justice.” Rule 5A:18. Thus, on appeal, we consider only
whether the circuit court properly applied Code § 55.1-304, and we interpret Code § 55.1-3(4
only to the extent necessary to make that determination,

Appellants also argue that the circuit court erred by “reform{[ing]" the easement, which it
contends is not permitied under the statute. But the circuit court did not “reform” the easement,
8 the order specifically swated that appeliants “enjoy the same rights™ under the relocated
easements 48 they did under the priginal easement.
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or [doing so] would lead to an absurd result.” Efey v. Commaonwealth, 70 Va. App. 158, 164
(20119} (alteretions in original) (quoting Wright v. Commonwealth, 278 Va, 754, 759 (2009)).
Code § 55.1-304 provides an avenue for relocating an easement, either by written
agreement or, absent 3 written agreement, “upon petition o the circuit court and notice to all
partics in interest.” Relevant here, such a petiton
shall be granted if, after a hearing held, the court finds that (i) the
relocation will nol result in economic damage o the parties in

interest, {ii) there will be no undue hardship created by the
relocation, and (iii) the easement has been in existence for not less

than 10 vears,

Code § 55.1-304. There is no dispute that the easements at issue have existed for more than ten
years. Appellants challenge only whether the relocation of the casements will result in
“sgonomic damage” and “undue hardship.” Those terms are not defined in the statute or any
relevant provigions.

“Where a “statute’s terms are undefined” by the legislature, we give those terms “their
“grdinary meaning,” in light of “the context in which [they are] used.”™™ Eley, 70 Va. App, at
165 {guoting Fa. Marine Res. Comm 'n v. Chincoleague frm, 287 Va 371, 384 (2014)). “In
ascertaining such meaning, dictionary definitions and pertinent analysis in prior case law may be
consulted.” Jd.; see also Jones v. Commonwealth, 296 Va. 412, 415 (2018) (relying on &
standard dictionary definition); Joseph v. Commonwealth, 64 Va, App. 332, 338-39 (2015)

(relying on multiple legal and non-legal dictionary definitions).
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I, Economic Damage®

Code § 55.1-304 does not define “economic damage.” Generally, “damage” is defined as
*“ioss or injury to person or property.” Damage, Black s Law Dictionary (12th ed. 2024); see
also Damage, Webster s Third New International Dicttonary (2002) {defining damage as “injury
or harm to person, property or reputation™), Thus, to prevail under this prong of Code
§ 55.1-304, ACA had to prove that relocating the gasement would nol cause appellants economic
loss or injury.

Here, the record supports the circuit court’s finding that the relocation of the casements
would not cause economic damage to appellants. Appellants do not point to any evidence in the
record showing that they would be unable to continue their farming operations or conduct new
agricultural uses (including agrotourism ) if the easements are relocated. Nor do they present any
evidence of possible cost to them,

The evidence established that appellants would be able to conduct the same agricultural
activities that they are currently able to conduct. ACA estblished that it designed its site plan
with appellants’ agricultural equipment in mind. The roads and tumn radn were designed (o
accommodate a piece of equipment 12-feet wide, which is the width of the widest picce of
equipment used by appellants. There was no evidence that improving the relocated easements
would increase the costs for appellants, as the roadways in the relocated easements were to be
built and maintained at ACA"s cost, and there was no evidence that any cost to improve the
relocated easements would cost appellants any more than it would have cost them to improve the

existing Allen Creek ROW or the undeveloped Eastern ROW,

& Appellants argue that the circuit court “became caught up in evaluating irrelevant
factors,” such as the existing physical conditions compared to the néw improvements. While
these factors may not apply in all cases under Code § 55.1-304, they were relevant here to
determine whether relocation would cause economic damage or undue harm. Thus, the circuit
court did not err in considering these issues.

LA



Appellants” argument that the relocation of the easement would hamper their ability to
develop the property in the future is speculative. See Shenandoah Acres v. D.M. Conner, 256
Va. 337, 342 (1998) (“[TThe party seeking relicf must show that the alleged harm 15 imminent,
and not merely speculative or potential.™). Appellants had no fixed plan on how they wanted o
develop the property, listing multiple ideas (such as a brewery, com maze, or pumpkin patch),
but the only consistent evidence was that it would be a “farming activity.” They presented no
evidence on when they planned to develop the property, and they presented no evidence
deseribing how any potential plans would be hampered by relocating the easement. Donna
Small, the daughter of Maxine Small, even agreed that her mother would be in the same position
if the easement was relocated so long as it was the same 25-foot width for the entire length of the
relocated easement. And the Small property did not even have water service to it

Further, ACA presented evidence that the current easements were insufficient for “an
intensive development ot subdivision™ of either of appellants’ properties. The current Allen
Creek ROW, originally 30 feet wide, was now only |8 feet wide at the narrowest due to erasion,
which would be insufficient for certain subdivision zonmg requirements. Moreover, the roadway
through that eusement was unsafe for potential commercial use, as there was only one foot
between the edge of the road and the bank of Allen Creek. and the bank was four to six feet tall.
And the entrance from the Allen Creek ROW to Route 151 was a safety concemn due to its
proximity to the bank of Allen Creek. Thus, there was no evidence that the relocation of the
easements would cause any economic damage to appellants. Accordingly, the circuit court did
not err in so finding.

2. Undue Hardship

Likewise, Code § 55.1-304 does not define "undue hardship.” In determining the

meaning of hardship, we look first to the definition of “hardship,” which 15 defined as
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“[p]rivation; saffering or adversity.” Hardship, Black’s Law Dictionary, supra; see also
Hardship, Webster 's Third New International Dictionary, supra (same), “Undue™ modifies
“hardship” in the statute and is defined as “excessive or unwarranted.” Undie, Block's Law
Dictionary, supra, Undue hardship then means an excessive or unwarranted privation or
adversity. As the circuit court concluded, some level of hardship is permitted given that “undue”
qualifies “hardship™ and cannot be ignored when interpreting the statute. See City of Emporia v,
Chiy. of Greensville, 81 Va App. 28, 38-39 (2024) (“[W]e disfavor a construction of statutes that
renders any part of the statute useless or superfluous.” (quoting Shoemaker v. Funkhouser, 299
Va 471, 487 (20217)).

But we need not determine the exact level of hardship permissible under the statute,” as
the evidence, viewed in the light most favorable to ACA, shows that the relocation of the
casement would cause no undue harm, and even some benefit, to appellants. Appellants”
argument related to their use of the land for agriculiural purposes and their ability 1o get
agriculturel equipment scrogs the right of way onto their properties. ACA presented evidence
that the site plan was developed with appellants’ agricultural equipment in mind. The engineer
who designed the plan testified that the new easements and roadways were “sufficient for ingress
and egress of agricultural equipment” to appellants’ properties.

The widest piece of equipment used by appellants is 12 feet, which is wider than the
9-foot paved sarface in the current Allen Creek ROW. The roadway in the proposed casement
would be 18 feet with 4-foot shoulders. Although the standard turn radius for residential areas is
25 feet, ACA s engineer designed the development with 50-foot and 100-foot turning radii,

Thus, by design, appellant’s farm equipment should not have to encroach into the opposite lane

! See Baum v. Lunsford, 235 Va. 5, B (1988) (assuming without deciding that “unduc
hardship” might mean something different in different contexts, such as subdivision versus
Zoming).
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of the road to complete turns. And if there were some obstructions in the road due to the
residential nature of the development, such as a car parked in the strect, the agricultural
aquipment could make use of the other lanc of the road. Thus, the evidence does not establish
that there would be any hardship, let alone undue hardship, 1o appellants.

Additionally, Michael Raynes, the farmer who drives the agricultural equipment for the
appellants, testified that he often could not safely tum the agricultural equipment night on to the
highway from the current easement. He testified that he would turn lefi, drive until he reached a
parking lot where he could turn around, and then double back towards his destination. Under the
proposed plan, however, the new roadway would inclode separate turn lanes that would allow
safer and casier tumms. Thus, contrary to appellants’ arguments, the evidence establishes that the
proposed easement locations would not cause hardship to appellants and would be safer,
Accordingly, the circuit court did not err in concluding that the relocation would not cause undue
harm to appellants.

C. The evidence established that there was o taking.

Appellants next argue that the circuit court's order relocating the easements constituted
an “unconstitutional taking by the state of private property rights for the private gain and bencfit
of another private party.”

The Virginia Constitution® provides that “[t]he General Assembly shall pass no law
whereby private property, the right to which is fundamental, shall be damaged or taken except

for public use. No private property shall be damaged or taken for public use without just

# On brief, appellants also make an argument under the federal constiution. Their
argument below, however, references only the Virginia Constitution. Therefore, we will not
consider their argument under the federal constitution, See Rule 5A:18 (“No ruling of the trial
court . . . will be considered as a basis for reversal unless an objection was stated with reasonable
certainty at the fime of the ruling, except for good cause shown or to enable this Court to attain
the ends of justice.™).
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compensation to the owner thereof.” Va. Const. art. [, § 11, “Whether a taking has occurred is 2
question of law that [appellate courts] review de nove.” Jofmson v. City of Suffolk, 199 Va. 364,
AT0-T1 (2020).

“A threshold question in any takings case is whether the government action has affected a
property interest that is cognizable under the pertinent clauses of the United States and Virgmia
constitutions.” /d. at 370. “In other words, does the plaintiff have an interest that is recognized
as a property interest? Jd. “To state a claim, the property cwner must allege that a “right
connecied to the property is adversely affected by governmental action.™ . {quoting
Livingston v. Va. Dep't of Transp., 284 Va. 140, 157 (2012)). “To take or damage property in
the constitutional sense does not reguire that the sovereign actually invade or disturb the
property. Taking or damaging property in the constitutional sense means that the governmental
action adversely affects the landowner’s ability 1o exercise a right connected to the property.”
Richmeade, L.P. v. City of Richmond, 267 Va. 598, 602 (2004).

Appellants argue that the circuit court’s order relocating the easement constituted a
governmental act.” Assuming without deciding that the circuit court’s order constituted a
governmentitl act and that the appellants had a cognizable property mterest in the easement, we
find that no taking occurred because the relocation did not adversely affect appellants” rights
connected to the casement. See Buicher v. Commonwealth, 298 Va. 392, 396 {2020) ("As we
have often gaid, ‘the doctrine of judicial restraint dictates that we decide cases “on the best and
namrowest grounds available.”™ (quoting Commonwealih v. Whire, 293 Va, 411, 419 (2017

The original easement granted appellants the right of ingress and egress, and they still

enjoy that right. The circuit court’s order specifically stated that appeliants “shall enjoy the same

¥ Appeliants also argue that the taking occurred for a private purpose, which is prohibited
under Virginia law. Because we find that no taking occurred, we need not determine the purpose
of any alleged taking.
T 2



rights over and upon the relocated easements that are contained in [appellants’] chains of title,
including but not limited to, the right to drive across the relocated easements fifty (50) times per
dav, per parcel.” ACA’s evidence established that appellants’ agricultural equipment could still
access the property through the relocated easements, which were specifically designed to
accommodate the equipment. It also established that the relocated easements and roadways
would be safer than the current easement and roadway. The relocated casements and roads
would likely improve the development potential of appellants’ property, and the relocation does
not limit or inhibit appellants’ use of their own property. Further, appellants are not required to
build or maintain the roads in the new easements, Thus, the evidence established that a taking
did not occur because appellants’ rights are not adversely affected. Accordingly, the eircuit court
did not err.
. COMCLUSION
Far the foregoing reasons, we hold that the circuit court did not err in refocating the

easements. Therefore, we affirm the decision of the eircuit court.

Affirmed,
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Disputes aver easement relocation have o long and tortured history in
American law, much more complex than ile orthodox view of eazement law
has acknowledped  The majoriny muiusl consent rule evolved over fwo
cemiuries, b cowrls and judses fn some siates fove alwaye reisted
remorseless application of the rde. Chuside of the United Srates, many
conrtrles have employved versions of the civil faw servitude relocation rule
first aclopted fn France in F804 and wsed in Lowisiana for two centuries.
Promudpation of Sectton 4.8(3) of the Restatemen! (Third) of Properiy:
Servitudes in 2000 lead fo g sigmificant re-evaination of easement relocarion
law in the United Stares. Today some form of unilateral relocation is
permitied in ai least half of the fates and cowrts in five states have adopted
rebusi versions of the Resiaterment approach fo easement relocation,

The Uniform Easement Relocation Act (“the DERA "), approved ahd
recommended to state legislatures by the Uniform Law Comnrlssion in July
2020, offers state [egislatures a chance to wnlfy American casement
relocation low The FER A builds upow the doctrinagd inmovation of the
Rosrarement bur refines amd strengifens the Restatement approach o
pasemenl réfocarion [ extablishes o significant bed nuanced easement
relocation right and mests It within a carefully consiructed easement
relocation procedural regime, The U E R A, will provide greater flexibilin
for servient estale cwners, oifow for weful developrnr of fervient estates,
Bt will mot impose amy material eavement-related arm on an easeman
holder. The UERA. promises to promede more mufial acoommuodation
hatween servient evigre owners and easemeny holders. [t alse more
accuralely situates easements in the architecture of American property law.

* e Van 0 Maggeit, Ir [isiegushed Profcsses, Loyola Usiverssty Mew Orleans College o7 Law,
feparter, Uniform Easement Redosntion Act, Uniform Law Commissws The author grasefully
acknowledges helplld comments on carlior drafls provided by Greg Adexander, Jane Baron, Bethny
Berger, Sara Bronmn, Hanocs Dagan, Nesor Davidson, Rashmi Dyal-Chand, Susm French,
Abesandra Kisss: Tim Mutverey, Chns Chiinet, Robin Malloy, Chns Seshan, Joe Saper, lames ©
Smath, mnd Robert Verchick Allernoss and oonissicns arc thoss of the aullos
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Imagine & parcel of 1and burdenced by an casement established sixty years
ago in favor of an adjoining parcel of land, The casement gives the owner of
the dominant estate, the adjoining parcel, a right of asccess ecross the
burdened parcel, the servient estate, to and from a nearby public road.
Although the servienl estate is located near 8 growing population center and
the local zoning ordinance would allow construction of seven new houses on
the servient estats, the current location of the easement bizects several of the
potential lots and thus would prevent construction of several of the houses.'

Mow, suppose the servient estate owner develops a plan to relocate the
easement. The easement’s new location will make room forall zeven lofs and
howses, The new driveway on the relocated easement will be just ns wide and
safe to use as the current one. The casement will terminate a1 the same points
an the public road and the dominant estate. The servient estale owner will
pay all costs of relocating the easement, including planning, construction, and
preparation and recordation of a written instrument documenting the
relocation. The servient estate owner will 2130 assure that the dominant estae
owner enjoys uninterrupted use of the casement in [ts current location until
the new drivewny is inspected and complete.

If the dominant cstate owner rejects these plans, does the servient estate
owner have any recourse? In some LS. states, the servient estale owner
would have a reasomable prospect of obtaining judicial relief because a
servient eatate owner enjovs & right——guite robust in some states and more

" This hypotherizal s lonsety based ca the: fcts of MM, Buskders, LLE v, Drover, 3059 N.E.2d
10153 (hdmas 20043 For deimiled discuadion of 14 P A0 Saildars, s ot noics [BE-92.
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Timited in others—so relocate an easement to &8 more convenient location, at
the servient estate owner's expense, provided the new location offers the
same functional benefit 1o the easement holder* In the other states and the
Diatrict of Columbia, the opposite rule, commonly known as the “mutizal
consent rule,” generally prevails: even if the proposed relocation will not
cause anmy material harm to the easement holder and will greatly benefit the
servienl estate owner, a servient estale owner cannot relocete an easement
unless the easement holder consents.”

This predicament has frustrated servient estate owners seeking 10 develop
their land, not to mention their real estate lawyvers, for many decades.
Fortunately, a practical selution to this problem and the resulting disharmaony
in American property law is now at hand. On July 15, 2020, the Uniform Law
Commission (the “ULC,” formerly known as the National Conference of
Commissioners of Uniform State Laws), approved and recommended 1o the
states 8 new uniform act, the Uniform Easement Relocation Act {“the
LLE.R.A." or “the Act™) that offers a carefully balanced, judicially control led
mechanism to help landowners, their lawyers, and courts solve this recurring
problem that has interfered with the productive development of land
burdened by an easement in many states* During the past two years, the
ULER.A, was introduced in five state legisiatures® and has been adopted in
MNebraska and Utah.® Other state legislatures will likely consider the Actin
the near future as they focus on reigniting stagnant economies and addressing
the chronic undersupply of housing m the United States.

The L.E.R.A. solves the problem presented by the muteal consent rule by
giving the owner of a servient estate the right to relecale an easement 10
another location on the servient sstale, o 1o other land, at the servient estale

! Siee mpfa Pars LB, 1.C. 1, LET, and LF,

S e Purt [E 2-3.

N, EASEMENT RELOCATIN ADT [N, L. Cosded "5 2020, yee oo Fasement Relocation
Ac, UnMPoEM  Law  COMMISSION,  Bips Swww unifrmlaws ongd coommiliees com iy -
it M ey e (91 T S 0dh -4 2c3-0 000~ | 6 1 D pd B 40 inbr-griupdeiils (Tee  wisibed
Juby 20, 20213

18 B 154, 73d (en Assemb . Feg Sess (Cofo. 20010 L A 500, 107h Leg . Reg Sess. (Meh
202K 5B 106 Ble Lag, Reg S6ss (Mew X205 HEB 414, fdth Leg  Gen Sezs {ieah Z210;
5 B. Zah; B%h Leg., Reg. S, (W, Va, 10211, For owoes details see Fasement Relocation Act, Lhar
L Conin™H, g fawew uniformlases ofgfeommigiees/cn mamniiy.-
histme ! coermmunitykes=es 00 T34 0086420 3-00ya- e | Dbl B0 &ab-groupdetails  (last wisited
Juky 20, 2021

021 M LB, 500 jemacimg NEB. REY. STAT § V6-2,120 &= seqy; 2022 ek HB. 132
ienactig UTAH CODE § 57-136- 100 & seq.)
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owner's expense, provided the relocation does not materially reduce the
utility of the easement, increase the burden on the easement holder in it use
or enjoyment of the easement, impair the sasement-relaied purpose for which
the easement was created, or impair the physical condition, use, or value of
the deminant estate served by the easement.” The ULER.A. carefully
circumseribes this right by requiring a servient estale owner to obtain judicial
approval for an casement relocation opposed by an easement holder.! The
Act also excludes several categories of casements from its scope.” Finally,
the Act provides many other important safeguards for the easement holder
and other potentially affected interest holders. "

As with all uniform acts promulgated by the ULC, wide adoption of the
1 E.R.A. will resolve significant conflicts betwesn the states. As intimated
above, before 2000, courts in many stales emploved the mutual consent
rule." This rule, however, was not uniformly followed. From time to time
soame stafe courts permitted unilateral easement relocation by o sérvient estate
owner when the benefits of relocation for the servient estate owner were large
and the impact on the sasement holder was minimal or non-existent."” Other
courts effectively condoned unifateral easement relocations by rejecting a
dominant estate ownés's request for injunctive relief based on equitable
balancing principles." Further, a number of state statutes allow easement
relocation in particular circumstances.'! One state, Louisiana, has always
allowed a servitude (the ¢ivil law analogue of an easement) 10 be relocated at
the servient estate owner's expense a3 long as the new location is equally
convenient for the dofminant estate owner. ™

TUNIE, EASEMENT HELOCATION SCT §5 40 1131 (A, soe also af § 7 jassigning sxpenses of
sElncatim o B servicnl eflale camner|

Ve l:\-p'rrl‘-l':|'||||_|. o ﬂi Ffy.

¥ Ser 4 Jh 1}

B8va il 5B BSDN (requring serice of summons and complaint], &0 § 3 (Imposing
dhaty af good Baith), v § W) (requining recordation of relocation affideat and peoloiting asement
holder's ahality (0 use gaserment Gl recsssary improvements e compleish, &4 § Sh) (detsling
limiod it of relocateon and oddressing proniy)

S ayfioer Pt [1.A.

U S iy Bt 11 B0

Ugen tirar Parl [LBIT)

W g inpfire Prat [TF

L Cre. ConE Ans an T4E (202 1), desassed ayier Part 1.0 The Commesnweatth of Pussio
Rico Bas absa long emploved the smne civil liw servitwde relocation rule. PR Laws Ay it 31
§ 1673 (20200, PR Coman Oy, 481 (1950)
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In 2000, the American Law Inatinse, following Louisiana’s civil-law-
inspired servitude relocation rule, promulgaied Section 4.8(3) of the
Restatement Third of Property. Servirades (“the Restatement™)' The
Restatement nuile allows o servient estale owner to relocate an easement, at
the servient estale owner's expense, if the relocation does not lessen the
utility of the casement, increase the burden on the easement holder in ifs use
or enjoymeni of the easement, or frustrate the easement’s purpose.'’
Following the promulgation of Section 4.8{3), & number of state courts,
including the staie supreme courls of Colorado, South Dakota, and
Massachusetts, adopted a robust version of the Restaternent. ™ Some courts
adepied the Restaternent bul Himited its application to undefined easements
or other particular kinds of easements.'” Other state couns rejected the
Restatement approach.’® The ULE.R.A. builds upon Section 4.8(3) of the
Restatement but adds new substantive and procedural safeguards and
addresses issues not addressed by the Restaterment but implicated by a
statutory unilateral relocation right.”’

This Article makes the case for adoption of the ULER.A. [ argues that
the U.E.R.A. establishes a carefully balanced statutory regime that protects
the interests of an easement holder in its use and enjoyment of an aasemen
and protects the physical condition, use, and value of 3 dominant estate but
also offers a servient estate owner a crucial safety valve, It allows a servient
estate owner o escape the desdlock than can result from application of the
traditional mutual consent rule, particularly to the extent that rule allows an
easement holder 1o permanemtly block a reasonable casement relocation
request or demand a ransom payment.” At & broader level, the UER.A. will
erable the legal system to achieve the often significant aggregate social and
cconomic benefits that can result from a successiul easemant relocation

FReer A TrdtNT (TIERD OF PROP SERVITITES 54 8031 dAm L Inst 2000, discussad mfa
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without imposing eny material harm on the easement holder.™ Rather than
produce mare litigation and uncertainty as some critics of the Restatement
{or any deviation from the mutual rule have suggested), the LLE.R.A. will
lead 1o greater cooperation and accommaodation between servient estate
owners and easement holders, could well lower the cost of easements, and
will ultimately facilitate the use of easements in private land use planning ™
Finally, the U.E.R.A. helps rebalance the rights of both parties in an easement
relationship by giving the servient estate owner, 85 well as the casement
holder, a reasonable opportunity 10 adopt to changing circumstances,
particularly economic and land use changes that might not have been
anticipated at the time the easement was created.™

Part | of this article lays out the legal landscape prior to promulgation of
the ULE.R_A, including: (A) the devefopment of the mutual consent rule over
iwo centuries of American case law: (B) the emergence of minority
approaches allowing unilateral easement relocation in certain circumslances;
(C) Louisiana’s lenpthy experience with servitude relocation under its Civil
Code; (1) the dispersion of the civil law rule originating in France to other
civil law jurisdictions and the appearance of flexible approaches to easement
and servitude relocation in other commaon law and mixed jurisdictions; (E)
the arrival of Section 4.8(3) of the Restaternent; {F) judicial reactions to the
Restatement, including decisions adopting its approach in whole or in part
and decisions rejecting it; and fnally; (F) other state stattes that already
allow for easement relocasion in specialized circumsiances,

Mext, Part I provides a section by section exposition of the Act
highlighting not only the benefits the Act provides to & servient estale OWnRer
hut alss the numercus substantive and procedural safeguards for casement
holders and other interested parties. By explaining the structure and dedails
of the Act and demaonsirating the Act's responsiveness to objections raised
ghout the Bestaiement, the article reveals that the LLE.R A, establishes a
meaningful but nuanced easement relocation right. nested within a carefully
constructed procedural regime that enhances flexibility for a servient estate
gwner and allows useful development of a servient estate without impasing
any materizl casement-related harm on &n easement holder. Part [11
articulates the primary justifications for adoption of the LLER.A while

1 fup pemerally oyfra Part TILR,
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responding to other arguments made in oppesition to the Restatesnent. Part
[V concludes.

.  EASEMENT AND SERVITUDE RELOCATION BEFORE THE LLE.R.A.

A The Rise of the American Mutue! Consent Rule

Refore 2000, under the majority common law rule, a servient estate owner
whose property was burdened by an easement could not relocate (he
easement without the easement holder's consent.® This rule emerged early
in the nineteenth century, sometimes fn response to an attempl by an
casement holder to change the location of an easement without the burdened
landewner's consent®” In the second half of the nineteenth century, and
particularly in the twenticth century, the rule hardened into s cumen
categorical form that rigidly reguires a servient estale owner [0 ohtain consent
for an easement relocation even when a proposed relocation would not cause
any material harm io the easement holder and would provide substantial
benefits to the servient estate owner.™ As the following discussion also
reveals, this rule is somewhat anomalous in the law of casements, [n many
other situations, the law of casements relics—without controversy it seems—
on  open-textured  reasonsbleness standards to povern the long-term
relationship between the servient estate owner and the casement holder,™

I. The Nineteenth Century: A Tentative Start Toward Formalism

Although its precise origing in the common law are unclear,” the mutual
consent nile emerged in 118, case law during the first half of the nincteenth
century. One early decision restricting unilateral easement relocation appears

BSra, &, Stamatiz v fohmsan, 224 P2 200, 20203 (A, 1950, modied ow reh g, 231
P.3d 56 (A 19517, Doves v, Bnak, 411 A2d &80, 855 (e, 19800, R.C.R, Inc. v. Rainbow
Covon, Bne, 978 P 2d S01, S8 (Wyo 1959900 See arfre ford W, BiGICE & Laues W ELY. R THE
Law aF EASEMENTS AT LICENSES 4 Lans § T 13 {2021}
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= The eeagins ind hisinry of the English versthon of the st congent rale are bevand the scaps
aff this anticle. Moveever, the frd edigion of Gale's milventid trolise on the law o casemenis,
published in 1539, ackiowledges duwe nade in the contexd ol wiys ol necessity. See O GAE&ET D
WitATLEY, A TREATISE 0N THE Law oF EAeniEnTS J4E {189} (ohserving, nahill citation i
gy authorine, that [0, Bowever, the mght of way ks once been assigped, | course canmal be
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inan 1815 New York case, Wimkoop v Burger, in which the owner of [and
burdened with a right of way soughi to alter & portion of its route, after the
route had been established by the initial parties® conduct.” Although the
easement holder tacitly sccepted one alteration, the court rejected the servient
estate owner's aitempt o make another, noting that “it would be extremely
unjust te allow the plaintill in errof 10 be changing this road whenever he
pleased™ and that the proposed second alteration “is evidently injurious to the
defendant in error, as it increascs the distance of travelling, in a small
degree. "™ As it may only reflect a narrow, context-specific finding that the
proposed relocation would burden the easement holder, Winkoop hardly
stands for an immutable rule denying & servient estate owner the right o
relocate an essement in all cases,

In 1858, the Supreme Judicial Court of Massachusetts rendered another
imporant casement relocation decision in Jemmizon v. Walker™ In this case,
the servient estate owner had granted an easement to a neighbaring property
owner in 1800, allowing the neighbor the right 1o lay and maintain an
aqueduct from a spring located on the servient estate to the dominant estate ™
After 1818, however, the dominant estate owner stopped using the aqueduct,
and the servient estate owner destroyed & portion of the agueduct.™ In 1855,
the dominant estate owner, “the grantee™ of the easement in the court's
phrasing, went on the servient estate unilaterally, cleared out and walled up
a reservoir that served as the water source for the aqueduct, and laid lead
pipes to his own land in a direction different from the former aquedus
because a rallroad now crossed that route ™ After the servient estaie owner
sued and the trial court ruled in his favor granting nominal damages, he
Massachuserts Supreme Judicial Court affirmed, ™

Wriling for the majority, Justice Bigelow not only found that the
easement had likely terminated due to non-user.™ but also stated that once an
easement's lecation has been effectively fixed by the conduct of the parties,
“it cannot be changed at the pleasure of the grantee."" Justice Bigelow

Y12 rohms 222, 220N L8 ES)
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framed hiz rationale for limiting the ahility of the grantee, the dominant sstate
owmer, to modulate the location of an easement in terms of “{cjonvenience
and justice,” recognizing that if the court were to establish 2 rule indulging
the dominant estate owner here “it would be open to questions of great douht
and difficulty, and would make the servient estate in great measure subject o
the unrestrained comtrol of the owner of the eesement.™ Citing Wynkoop and
one other decision similarly restraining an casement grantee, the court added,
“[]t keas therefore been held that the course of & way, when once established,
cannod be altered by either party without the consent of the other.™' The
decision in Jermizon reveals the glimmering emergence of the mutual consent
rule, but apparently as dicta, and, guite significantly, only after the coun
rejected the notion that a dominay estate owmer could claim an unfettered
right to relocate an easement, reasoning that such a rule would excessively
subjugate the servient estate o the dominant estate owner's contral,

In his 1863 monograph, 4 Treatize on the American Low of Easgnenis
aned Servifudes, Emory Washburn, the Bushy Professor of Law at Harvard,
did not articulate the mutual consent rule but cited tweo other decisions in
support of the propasition thist a servient estate owner and an easement holder
could enter an oral agreement to discontinue an old right of way and replace
it with a new one in a different location and that the agreement would be
binding once the physical relocation ook place.” A more stringent version
of the mutual consent rule, however, began to emerge soon after publication
of Washburn's treatize.

Inits 1866 decision in Gore v, Fitch, the Supreme Judicial Court of Maine
addressed the obstrsction of a right of way created by express prant in | 3499
The right of way at issue in Gore featured a defined width and passed by the
rear of two houses in a particular direction.* The court ultimately rejected
the servient estate owner's aftempt to change the right of way from its well

'Illll:l

450l ot 42627, The other docision cited in Jeancme was fones v Peroival, 22 bass. {5 Pick ]
ARF. 40u-05 (182T) (repecting o plen that o londowser mequired an immestreted nght oo poss
anywhese cwver & neighbor's sall marsh by preseriphon and sdding that, even af the daimanl Bl
P ipranicd such an cisameny, once iis incation Gad been el the gramcs shoadd ol hve o g2
w change s course umiaterally |

HEsoay WasHmrn, TREATHE 08 THE AMERICAH Law OF EASEMIZNTS ARG SERVITLIDES,
HO0 1863 |disoesing and quiting Poge v, Deverenax, 71 Mass. (5 Gray) 409 (1355). and Amith
o Lae, B Mass (18 Grav) 471, $80 | L3601

W54 e F1, 43 1 B65)

“I'l:I



7 LEETT (g 08 DELETE) L LR 230 P

2022) EASEMENTS AND CHANGE 11

understood position 1o a new one.'* Adopting a more formalistic approach
thist would be repeated many years later by the same court, " the court in Gare
reasoned:

The day after it3 execution the rights of the grantee were the
same a5 plaintiff's rights [today], Whatever was conveyed
could not be reclaimed and new nghts substinuted, The
conveyance left nothing optional with the grantor. [t was
ghsolute; it was unchangeabie by him alongs, "’

Thirty years later, Leonard Jones™ Trealise on fee Law of Eaiements,
published in 1898, stated an equally absatract, concise, and categonical version
of the rule—"a] way ence located cannot be changed by either party withoul
the consent of the other,™® Interestingly. Jones relied heavily on Jernison,
which, as noted above, actually invelved judicial restraint on the ability of a
dominant estaie owner to change the location of an easement once the
location had become fixed." In addition, although he cited five other
nineteenth century decisions involving & servient estate owner seeking 10
refocate an easement in support of his version of the muteal consent rule,™
Jones also cited several decisions, besides Jemwivon, that similarly concemed
an easement holder {often & railroad company) secking to change the roule
of an easement or otherwise change the terms of a right of way agrezment.”’

2, The Twentieth Century: Crystaliization and its Discontents

The categorical version of the mutual consent rule crystalized over the
course of the twentieth century, particularly in several frequemly cited

i at 4546
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appellate court decisions.™ Interestingly, though, & number of these decisions
revieal the tenuousness of the rule a2 a maiter of legal policy. Appeliate courts
often had 1o reverse rulings of trial court judges who resisted a remorseless
application of the mutual consent rule, especially in cases imvolving
easernents created in the distant past, long befare the current owners acquired
their property, and when the current easement location caused either actual
harm to the servient estafe owner or prevented useful development of the
servient estate and a relocation would have coused little or no injury to the
easement holder.” Some of the cases also reveal & crucial asymmetry at the
heart of easement relationships. On one hand, under the common law, an
easement holder generally can make any use of an easement that is
reasonably convenient or necessary 1o enjoy an easement for its intended
purpose,™ and can even alier the manner, frequency, and intensity of use of
an easement in light of changing technological developments.™ On the other
hand, under the mutual consent rule, the servient estate owner cannot alter
the location of an easement to facilitate development of the servient estate
regardless of any exopenous changes in the surrounding  area or the
reasonableness of the proposed relocation.™

The Washington Supreme Court’s decision in While Brae. & Crum Co.
v, Watson is the first twentieth century dacision that played a significant role
in enirenching the mutual consent rule but also reveals its potential for abuse
and social end economic waste”” Tronically, like many of its nineteenth
century precursors, the dispute actually involved & dominant estate owner
secking 1o relocate an easement,™ in this instance an irrgation casement over
mountainous land acquired by the dominamt estate owner's predecessors
under the doctrine of prier appropriation.® The dispute arose after a severe

2 hep £ g, Stamers v fobnson, 224 Pad 201, 200 {Ane. 1950k wwcaclifiect are pef g, 230 P2
Q6 (Arie 1953 Davis v Bruk 411 A 2d 660, 664 (Me. 19807,

W Bar, ¢ g, Smith v, Jeckeon. 104 8E 168, |70 MC, 1530K Sakmnaky v Wem, 168 A 1.2
(M H 93 Davas, 11 A2d o1 66161, -l

H g Bmurt & BLY, swpra note 26, § 8 3 {emphasizing the oper-ended, flexible, geen “clastic”
e of an easement holder's right 0 e e casement and the comelativg muss of judscial ingusny
intu the seepe ol casement hodder's use righta).

i 54 B304 25 AN, JuR 20 Beneserds and Licenses § T4 (2021], The well-establiched
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flood destroved the dominant estate owner’s flume and ditch and washed
away a creek's banks a1 the source of the waters located on the servient
estate.™ If the easement could not be modified in response to the flond, most
of the water flowing to the dominant estate would be lost to pereolation and
evaporation, thes rendering the dominant estate wndis for cultivation."' When
the dominant estate owner proposed to move the point of diversion a modest
distance upstream, construct a cement dam, and lay a pipe along the exizting
right of way. the servient estate owners refused 1o consent even though it
presented no risk of injury to the servient estate,”

Afier a greas deal of wrmoil, the Washington Supreme Court eventually
affirmed a trial court judgment in favor of the servient estate owners, holding
that the dominant estate owner cold not make any change in the source point
for the water, or the length, location. or méans of the water’'s comveyance
through the casement, without the consent al the ssrvient esiate owner
becanse the sasement became “fixed and determined™ al the time of i
creation.” Indeed, the court unconditionally sustained the servient estate
owners' refusal to cooperale and rejected the dominant estate owner’s request
for @ flexible interpretation of the parties’ rights; effectively rendening the
casement’s location unalterable and treating the dominant estate owner's
request for an cquitable adjustment to the essement’s location and other
attributes as a petentially coercive private taking despite the potential benefits
for all parties.™ Warning that “[n]o amount of hardship in o given case would
justify the establishment of such a precedent," the court denied it had any
capacity “1o measure the comparative needs of private partics and compel a
transfer to the one most needing and who might best utilize the property,™

Nine years later, in Smith v, Jacksow, a trial court would have allowed a
servienl estale owner to plough an encient right of way esmablished by
prescription that was causing erosion and interfering with the servient
owner's Tarming activities®” Even though the servient estate owner had
eonstructed a new right of way providing the dominant estate even shorter
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access toa public road,™ the Morth Carolina Supreme Court reversed the trial
court, castigating the judge for even permitting the relevant testimony and
emphasizing that “[ift was the title to the easement which was the issue to be
decided, and not whether it was injurious to the defendants’ famm ™"
According to the court, all that matters in a case involving a problematic
casement locatien is the “title,” not the easement’s mode of creation or its
engoing impact on the servient estate.

In Sakansky v. Wien, another crucial bullding block in the emerging
mutuz! consent wall, the New Hampshire Supreme Court applied similar
lomie 10 reject & special master’s recommendation allowing a servient estate
owmer to make adjestments in an eighteen-foot-wide right of way established
by an 1849 deed.™ To develop his property the servieml estate owmer
proposed a building, albeit one that would include an eight-foot-high openinge
fioe the right of way in ite original location, end a new right of way next o the
building that would provide additional aceess to the dominant estate for any
vehicles that could nat fit through the opening."' Noting that “neither pary
had any absoluie or unlimited right in the old right of way."” the special master
approved the plan using a “rule of reasonableness.™ The Mew Hampshire
Supreme Court rejected this equitable solution, however, acknowledging thal
alithough a “rule of reason™ should govern the rights of the dominant and
servient estate owner generally,” the dominant estate owner could insist upan
use of the casement in s original location, no matter how unreasonable that
insistence might be.™ The rigidity of the mutual consent rule, as formulwed
here in Smkamsky, stands out amidst the general fluidity of other rules
governing &n ongoing casement relationship, particularly the rule that an
easement holder is generally entitled to make any use of the servient estate
that does not unreasonahly interfere with enjoyment of the servient estate,™
ard rules that give an easement holder fairly wide discretion to use, repsir,
and maintain an easement hased on open-textured reasonabieness standards
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that take account of the use-based inferests of the servient eslabe oWner of
other easement holders,™

As the twenticth century unfolded, courts increasingly applied the mutual
cansent rule in this rote and formalistic fashion, disregarding any benefits
that an casement refocation could produce for the proponent and the
insignificance of harm to the objector.” General treatises like Corpis Jurts
and American  Jurisprudence reinforced  judiclal perceptions of the
immutability of the mutual consent rule with terse staternents of their own.™
One of these frequently cited treatises, American Jurliprudence, also offered
what turned inte a commanplace rationalization for the rule by suggesting
that “treating the location as varisble would incite litigation and depreciare
the value and discourage the improvement of the land upon which the
gasement is charged.”™ Although it offered essentially no justification for
this rationalization,™ the treatise’s sugpestion that variability of an easement
would lessen the burdened estate’s value and impede development makes
sense only in the context of cases, like Jennizon v Walker, imvolving a

S REmTATEENT, s note 16, a8 § 4. 10 [3tling tal o servicude bobder is “ontithed b s the
servienl gilaic = § fmanner that s ressanably necessary o the copvesiene enpoyment ol the
sepwinde” and that “the manner, frequency, and mensity of use may change over fine o ke
ncvantage of develupmeits in edwdngy mnd wo stcommoding normil development of the dominant
eilnge], § 4 12 {meting thet “haldeesl ol seporaie serefudes resting rights in wie the same progiey
must oeereise e fghts s that they do not mmemroschly rmeciére wirh each olber”™) {emphadis
added], F4. 15 [(siating that except bo the exiem the tmnms of an instrumenl proyide ollenyse, 4
servitude huldse his @ dey “w ecpair and mainkun the portsns of ihe servient estale and the
upgareements used m the enpoyment of ihe servinade . io the oximd necessary 1o (&1 preven)
nrmeasomrble fmbererames With the erpmyment of the servienl ¢siale ] [emphasis added ).
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dominant estate owner's atiemnpt 1o relocate an easement™ or atempts 10
transform a fixed easement into a floating easement.™

Two more notable decisions, one from Arizona and the other [rom Maine,
consolidated this drift toward formalism, property abstraction, and disregard
for social and economic waste in easement relocation doctrine by restating
the mutwal consert rule in the context of easement relocation proposals that
would have clearly facilitated useful development on servient estates.™
Moreover, by adding new rationalizations for the mutual consent rule, these
two decisions substantially impeded the development of &n alternative, more
flexible approach.

Firct, in Stamatis v Johmwon, the Arizona Supreme Court rejected a
servient estate owner’s proposal to relocate a preseriprive irrigarion easement
anly twenty-six feet to facilitate a plan to build 2 residential subdivision, even
though the servient owner estate offered to replace the irrigation ditch located
in the original right of way with & modemn, underground, concrete pipeline
that would have furnished water in the same quantity and just as conveniently
as the old ditch.™ Imporsantly, the supreme courl justified its application of
the mutual consent rule by pointing to several of the earlier twentieth century
decisions discussed above,™ and by asserting, in reliance on the thinly
supported American Jurisprudence rationalization mentioned above, that the
opposite approach, allowing the location of an casement to be varied when
the benefits of relocation are substantial and the relocation would not harm
the casement holder, would “incite litigation™ and lower the value of and
discourage investment in the parcels affected by the casement.™ Writing in
dissent, however, Justice Udall expressed frusiration with the majority’s
holding, which effectively ordered the “rcopening of an old, unsightly,

1 N gonseadly 79 Mnss, (11 Cimy ] 425 | TRSR)
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casemen halder sought is chesge the Socanon of an ewsemei, rather than, & m Sk, & propesal
by b seryignl cSIEIE wner (o rElCIE @ eascme
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wasteful, open irrigation ditch down the center of a “blackiop public
stréat” , .. just to satisfy the whim of the plaintiff)” commenting that it
“shocked [his] conscience.”™ According to Justice Udall, the court could
have easily exercised “its broad, equitable powers” and found a way to &o
“justice between the parties, without perpetuating for all times an archaic and
dangerous instrumental ity of irrigation.™

Thiry years later. in Davis v, Bruk, the Maine Supreme Court vacated a
trial court judEment permitting a servient estate owner to relocate, at her own
expense, & vehicular right of way that passed close enough to her house to
put it at risk of damage and put the servient owner and her guests in physical
peril.™ The Maine Supreme Court bolstered its reliance on the mutual
consent rule by first quoting or discussing several of the leading decisions
cited above™ incliding the absolutist conception of an easement offered
more than a hundred vears earlier in Gore v. Fiteh”' More important, the
court rejected the servient estale owner's plea to narrow Lhe scope of the
mutual congent rule and permit unilateral relocation by the servient estate
owner when {1) the change of location is slight, {2) the servient owner bears
the expense of relocation, (3) the relocated easement retmins the same
terminal points, and (4) the new location is just as or more convenient than
the old location to the dominant estate owner,” Echoing Stamatis,™ the Daviy
court rejected this plea for moderation and flexibility because it would
introsduce “uncertainty inte land ownership™ and “proliferate litigation which
the general rule as prevails in Maine has tended to prevent.™ In addition, the
court suggested that allowing any scope for unilateral easement relocation by
the servient estate owner would deprive the dominant estate owner “of the
security of his property righis in the servient estate”™ and could lead to
“harassment.“® Finally, the Davis couri advanced asother rationale for
malmenance of the mutual consent rule, one that would become a staple of
future law and economics-oriented defenses of the rule—the notion that all

Tl m 204 [Uddall 1, digsensing)

iy

WAL L A2 650, AR1-62, Aid—ah (0. TORD).

B ap oA=& [quoling Sakansky v Wen, 189 A& 13 [MH 103310 (aring and diszussens
Sqmithow Jackson, 14 5.E 168, 10 (MC L9G))

L ig mi B iquotmg and discassing Gore v Fich, 34 Be. 41, 45 (18661

e w66d (emphests added)
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market participants in transactions involving land burdened and benefitted by
an easement have fully incorporated the common law default rule into their
bargains.* As the Dz court explained:

A unilateral eelocation rule could confer an ecomomic
windfall on the servient owner, who presumably purchased
the land at a peice which reflected the rastraints existing on
the property. Such a rule would relieve him of such restrainmE
io the detdment of the owner of the deminant estate whose
settled expectations would be derailed with impunity.™

It is waorth noting that the Davis court did not offer any empirical evidence
for this claim,

In short, with Seamadls v, Jofmson and Davis v, Brick, the comnmon law
mumual consent rule crystallized into a seemingly iron-clad, formalistic
“properly rule” prohibiting any kind of judicially controlled, ex pos
readjustment of an easement’s location using an “in-kind™ liability rule.™*
Courts justified the rule with a cluster of repeated arguments: (1) allowing
any non-consensual @r past relocation by the servient owner will “incite
litigation™ and produce “unceriainty™ for sasement holders;™ (2) an easament
représénts an zhsolute property right, no less robust than a fee simple
ahsalute:'™ and (1) allowing any form of unifateral easement relocation for
servient estate owners, no matter how constrained, could produce windfall
pains and losses because ell market participants presumably have perfect
knowledge of the common law default rule when they enter into transactions
invelving land burdencd and benefited by an casement.™ Years later,
academic commentary critical of Section 4.8(3) of the Restaternent

"".'.:e-n.'.l.r!,ﬁ'ﬂl"ll. e

17400 A2 ap B55

M eap Jahn A Leveit, 4 Bared iw the Bood Ensesvermt Relnpetio amd Pliadiine i the New
Hersiteiars (Theeely of Propersye Serviedes. 38 Co, L BEY. 1, S8 43-T7 (1003
{concentuslizing the debare over Secnon 4 &) of the Restaierent in lighe of the “mopery rule”
sl “liahiliy pubs” paredizm and arguing for 4 refined Cplishility role™ spproach o ensemnent
rekocaton).

MCinmutis v Johmsan, 228 P 24200, 303 {Anz 19501 wadgfied on ek g, 231 P20 996 (Arix
152 Dimeny, 411 A gl a1 BES

e hile Birek. & Cnim Coo v, Waison, 1T R 497 a9 (Wmb 1911, Smich v, Jacksun, |0
SE 169, 1M (NG 150 Davie, 4 1L A2 al 665

W s, 40 AL Al 665
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essentially repeated these same arguments, with only modest additional
justifications,'™

B Judicial Resistemce to the Mutwal Consent Rule

Although the mutual consent rule assumed & dominant position in
american common law by the middle-to-late twenticth century,'™ the rule
was never quile as monolithic and universal as its judicial and scademic
advocates have claimed. Some courts always refused to follow the rule and
approved unilateral casement relocation by a servieni estale owner in a
variely of facmal circumsiances, Some courts carved owl En exceplion
permitting unilateral easement relocation if the relocated easement provides
the same functional benefits to the easement holder, the servient estate owner
abzarbs all costs, and the relocation does not materially inconvenience the
gasement holder.'™ Other courts drew on equitable bilancing principles and
effectively approved a servient estate owner's unilateral relocation of an
casement by denying injunctive relief to the easement holder when the degree
of change in the location of the sasement was modest, the intesests of the
servien estate pwner were substantial, or the eazement holder acquiesced o
the relocation, '™

1. Same Functional Benefit and No Inconvenience

A number of decisions, sometimes overlooked by subsequent
commentators or courts, refused 1w follow the majority mutual consent rule
ard adopted 3 more flexible approach 1o easement relecation that focused on
the functional purpose of an easement rather than formabistic conceptions.
For example, in Srown v Bradbury, a 1943 decision, the Colorado Supreme
Court affirmed a unilatersl easement relocation by relying on eguity and
earlier Colorado case law indicating that an irrigation diteh could be modified
if it still provided “adequate and satisfactory means” for an easement holder

11 S e Piard [V

U fpy pg, PRA Compys Juems SEcusDisa B 211-12, s $H-I3 (2004), 5 A uE. 2o
Farvustaws and Lipevemes § 69, ol 56566 (20041 T THMEsOw (W REAL PROFERTY § 600 e
o 460 |David Themas ¢ 1994) Curicusly, cne particulasly influential mid-cwentieth cenbary
ireanise ded noq mention the problem of cisement relocstion o all in i lengthy chapter on
casemenls JAMES A, Cassis, B35, AWERICAN Law oF PRo#ERTY, Vol Il § 8.1 el seq, {1951}
{surhared by Cliver 5. Bumdeil)

MR e & ELY, pupiegt noe 2, & T 16, m 49, See opia Par [ B,

e CE & ELY, supnr nobe 26, § TO16, @ 289, See oyia Far B2
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1o receive its waler.'™ In Srown, the servient estate owner unilaterally filled
an old, unmaintained irrigation ditch easement located in the middle of his
estate next to his house, and constructed a new ditch next 1o another reserved
right of way at the edge of his estate, to reduce the risk that his young child
would slip and drown in the old ditch and to enhance the land's overall
utility.'™ Finding that the relocated ditch was “equal in efficiency to the old
one for the purpose intended” and that the dominan: estate owner sulfered no
resulting injury, the Colorado Supreme Court affirmed the trial court’s
rejection of the dominant estate owner's request for an injunction requiring
the servient estate owner to reconstruct snd restore the ditch 1o its former
Ipcation, concluding that the trial court decision was “extremely fair,™'™ Ina
subsequent decision, the Colorado Supreme Court partially limited the Brew
doctrine but still relied on it to hold that a trdal court could refuse to order a
servient estate owner 1o restore a relocated ditch easement to its former
location and instead fashion altermamive relief “where other equities have
ﬂriml"lﬂ

In Cozby v. Armsirong, & 1947 Texas Court of Civil Appeals decision, the
defendant, a servient estate owner, atlempted o divert a right of way that
passed directly in front of her house to a new location, ! After a trial, a jury
found that (1) the dominant estate owners' use of the old road deprived the
servienl estate gwner of the reasonable and practical use of her residence and
a poriion of her land, and {2) the new road built by the servient estate owner
was just as suitable, convenient, and economical for the dominant estate
owners as the old one.'"" After scknowledging the mutual consent rule but
alan case law suggesting that an easement holder cannot abuse an easement
=0 a% 1o prevent the servient estate owner from making a reasonable use ol its
praperty,' ™ the Court of Civil Appeals upheld the jury desermination and
reversed the trial court ruling in favor of the dominant estate owner.'” The
court emphagized that the new location benefited the servient estate owner
by preventing autonobile dust and light from entering her house and by

US55 P24 1013, 1014 fCol B3

g ai 1003

1% ek al ROK3I-14

i alley Dev. Ca. v Wietks, 364 P 24 730, 732 (Col 1961}

115208 5 W 2d 403, 408§ Tew. App—Fa Waorth 1947, writrerdnre |
"W el AOIY

W el 40T,
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generally expanding the utility of the servient estate.”"* It alse nated that,
despite its greater length and a new twm, the new route still “did not
discommode” the dominant estate ownets because the termini had not
changed and the number of gates had actually been reduced.”” In short, the
court allowed the relocation to stand because it “was nod so drastic as 1o
impair the rights and title of the appuricnant easement.™!'"

A decade later, in Afliivor v. Laughlin, the Maryviand Court of Appeals
drew on similar principles in holding that the holder of a quasi-casement for
an electric line had the right o maintain the line across the servient estate but
did not have the right to insist that the appurtenances, including the electricity
poles, remain in the exact same location.''” Notably, the court explained it
decision by drawing on previous Maryland decisions that supported the
proposition that “a servient owner may modify the instrumentalities of the
casement if by doing so he does not matertally affect the rights of the
dominant swner,”"'® and by noting case law from other jurisdictions which
“suppost the doctrine that the owner of 2 servient tenement may make minor
changes in the instrumentalities of the sasement so long as he does not
interfere in any substantial degree with the enjoyment af the easement by the
dominant awner,"' % In the late 19905, a Pennsylvania court alse approved a
servient estate owner's request to relocale a preseriptive easement in
circumstances reminiscent of all of these decisions."™ Finally, Kentucky
courts have also regularly allowed roadway easements to be modified
unitaterally s long as the modification does not alter the termini of the
easement and the relocation does not prodice material inconvenience for the
easement holder.™!

i M

12 fef

I“.llﬂ:

U742 A 2d B, B U316 (Md. L95ER

WG ot E1S

0w KA.

g b v, Wisel, 687 A& 2d 839, 844 (Pa Supes, O, 1997} {approving relocatiom whisn
s lecation would not unngainihly interfers with wse and enjoyment of easemend, jemuan) ae
enckangel. and the relecmed eosement would climinale § 580 nsk o Se wraent estale OWNET B
wioung children)

1 peils y Sanor, L1105 W 3d 819, 823 (K. CL App. 3904, Stowarl v. Comepion, 589 5 W 2d
K32, B35 (Ky. Co App. 1977} Terry v, Boston, 54 5. W.2d 908 909910 (Ky. 1952}, Buv see Adums
v, Pergresn, Mo, 20E-CAHIER]-ME. 2007 WL 42T, a *3 (Ky, CL App Deo 7, 2007)
mgeerecthy cuting el i@ dicla a5 spportmg muisl ciosenl ralek T el the coen alio
suggesied in dicta the Kensacky's mimonty ruls alowing unilatersd relocation may only apply 10
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The willingness of courts in this sporadic but never completely repressed
line of decisions to modify an easement as fong as the modification does not
maierially affect or substantially interfere with the use of an easernent is
significant. These decisions reveal that some courts have always been walling
to exercise judicial discretion and bend the mutual consent rule 1o provide a
measure of fiexibility for servient estale owners.

2, Equitable Balancing at the Remedy Stage

Muring the last two decades of the twentieth century, a number of judicial
decisions also injected flexibility into casement relocation disputes by
focusing on remedies or other equitable factors. Several decisions
acknowledged the majority mutual consent rale but effectively condoned
unilateral easement relocations by rejecting casement holder requests for
injunctive relief after a unilateral easement relocation had occurred, typically
by nating that the easement holder had suffered no real damage because of
the relocation and that the cost of reestablishing the original easement would
be substantial.'™ Other decisions allowed unilatera] easement relocaions 1o
stand primarily on the basis that an easement hoider signaled acquiescence
by not objecting timely and thus leading the servient estale oWwner [0 assume
consent had been granted,'™ or because the scope of the relocation was sl
ard an easement holder acquicsced for a relatively long period."™ Several
decisions have also permitted unilateral relocations of non-cxpress easaments

Esements crealed by proseription. el 150 5 W 3d st &34 0 1 feiting CGabhard v, Camphell, |76
EW A 411Ky, 19A0

13 % agsen v, Formester, 953 P2 157, 1el=&2 (O Cb App. 1993), Usaphres v | R, Maver
Enters., Ino #5695 W 3d BS, 90 s, CL App 19940 Kling v Bermardsville Ass’n Iie, 631 A2d
263, 1267 (ML Supes. ©8 Ap [, |995), Mackiny. Madkin, 439 A2d HIRG, TIHY 1640 Conn
1%82)

W Rap, o g, Prouly v D Urse, $08 W E 28 904, 507 (Musi. App. 2K, Andersan v e Vries,
U3 ME.2d 291, 255 (Mass. 19500 Brosion v, Murch, 437 5 E.2d E1, 84 (VL 1995), Eniann v
Blraukman, 824 P 2d 1174, 1177 (0 1, App. 19452,

s SoarCenl Gos Pipchioe. Inc v Moy, 1905 W 3d 423, 43031 (o, C1 App. 2]
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1 stand on similar equitsble grounds, particularly in the case of casements
created by implication '** or necessity. '™

£ The Civil Law Approach: Lowisiana and the World

1. Louisiana

Grounded in its civil law tradition and bosrowing from the first modern
civil code in the world, the 1804 French Civil Code (also known as the Code
Mapoleon), """ Louisiana has long provided that & conventional servitude may
be relocated unilaterally by the servient estate owner.'™® According to Article
748 of the Louisiana Civil Code, & dominant estate owner must accept the
relocation of a servitude if thres conditions are met: (1) the servilude's
original location “has become more burdensome for the owner of the servient
estate™ or “prevents him from making useful improvements on his estare;”
{2) the new location is “equeally convenient™ for the exercise of the servitude:
and (33 ¥[a]ll expenses of relocation are bome by the owner of the servient

encs v Casey Mosmtam, Inc, 532 Sa.2d 705, ™06 (Fla Dist Ot App D9EEY Ml v.
Loanghlin, 142 A:2d B10, BI3-816 (M. 1958 See olso Bobis v, Kasen, #03 A.2d 146, 131-32
[ J App Div. 2002 |demying dominant ceteie awsers’ nequest for inponctive relicl and allewing
relation of an implicd beach seosss casement hecanse enfarcemel Al the esssment m ils origial
Ieecation “womld have 1 severs advirse elfRg) upon the [mrvien ovwners' | beocficinl enjeymssent of
i propery,” msd this shveérse effect “substantially outweighs (he megmvenience bo [dhe domimant
waners | in heing negquired woowalk [o longer distance oo the beech ™)

ERade v. Bode, 404 MW A4 300, 30405, 305 0.2 [Minm, 1, App 1962 Hugges v Wright
T4 B 2 0K, 410, 412 Ms. 20000, Tavloe v, Heys, 351 So 2d G0, S08—10 (Miss. 1959

1370 Ciw iFr | am 7O iDelkar 2020 el See oo THE Clne NAPOLEDN Of FRENCH ChviL
CorE wenslaied by a Bisrisier 0 the Tiner Temple, An. 781, w0 192 (1824) (~Hevertheless if tis
origmal AssigEmend hios Iszoome more berdonseme 50 e proprcios of dee esabe subjpecied o the
servitude, ar i he 18 prevemsd from madng there avantageons repaira, be may offer in the
propricinr of the aiher estme. 2 place egually sommadisis i the exercise of his nights and th laile
shalf not be &t libemy o refise ™

Mg v, Code Ann. an TER (20211 For & detailed decussion of the history and nasni
expericncs of servinude felncabion in Loaisana and another mived pisisdiction with sirong civil law
rots, fee John A Lovest, A Sew W Seovatucle Selosannns s Seotfovd and Lowiseor, 9 EDIN
L. BEY, 352 {2005, The souree of the cument code prowisim & Arigle 777 of Lousisa’s 1870
Civil Code, La Civ, Code mt. 777 (1870} The 1870 Civil Code provisson, and sis precursan in the
FEEE Loussinma Tl Code and the 1808 Dipest of the Lews in Force in the Territory of Orlems,
L pistsiana's very first ovil eoade. were &l copied, practically verbatim fram Article T01 of the T8M
Freneh Civil Code (Code Mapoleany faf ab 37780, The inspration for Amicke 704 of the 1504
French Civil Code, Bowever, & anclees (ol al 374,
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estate, > Similarly, the Louisiana Civil Code allows the owner of an estate
burdened by a legal servitude of passage benefitling an enclosed estate (the
civil law analogue of an easement by necessity) to relocate the servitude "o
@ more convenient place at his own expense, provided that it affords the same
facility 1o the owner of the enclosed estate.™™

Reporied appellate court decisions applying the Louisiana Civil Code’s
servitude relocation regime began to appear in the latz 192027 In an
important 1970 concurring opinton in Denégre v. Lowisiana Public Service
Commrission, Justice Albert Tate, Jr. clarified that the Civil Code’s servitude
relocation principles applied to all manner of conventional servitudes,
whether created by express agreement, judgment, preseription, or destination
of the owner {Louisiana’s version of guasi-sasements implied by prior
use).'™ Citing an important French doctringl source, Marcel Planiol, Tate
emphasized that “the plain intent of [Loulsiana's servitude relocation
grticles] is to permit the court to displace the site of the previous servitude,
even ifestablished by agreement or judgment, when the servitude is localized
at a place too hurdensome on the encumbered estate™" Justice Tale
concluded with & powerful exposition of the interlocking wiilitarian and
freedom-promoting rationales for the state’s servitude relocation regime,
stressing that “the interests of society are furthered by the free use of land by
private owners for its most advantageous social utility” and observing that
“the full ownership of land is favored, &e againse restrictions upon its use
imposed decades or even centuries in the past, provided that no prejudice is
caused 1o property rights conferred by conventional agreement of the parties
or predecessors in tithe,”"™

Subseguent Louisiana decisions have generally stressed the necessity (or
a1 least the advisability) of a servient estate owner secking judicial approval
before atempting to relocate & servitude without the consent of the servitude

FLa Civ. Code Ao ari. 798 (202E).

WL Civ Code Ann, am. 695 (2021) See Loven, sepea note (28, a0 379340 |discnssing
husstorrical seesnces of Amicle 464 im prior Loussiana civil eaies anid nuting thal the provision did nok
have & scarce m the Code Napaleon)

1) gvert, g noie 128, o BR0-83 (poviowing Losssiana cose low dating from 1928 theough
Il

MDenegre v. Lo Pob Sere Comam'n, 243 50 24832, 835 n 2 (Lo, §970) (Tae. 1, concurring )
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holder,™ Over the years, Louisiana courts have frequently applied the Civil
Code’s servitude relocation articles, in some cases rejecting proposed
servitude relocations because the new location would resull in substantial
imconvenience or loss of servitude utility to the dominant estate owner'™ and
in other cases approving relocations w permit servient estate development
when the new servitude location would not impair & servitude's utility.

2, International Dispersion

As noted =arlier, the Mexible, utilitarian civil law approach 1o servinde
relocation firss appeared in Asticle 701 of the 1804 French Civil Code and
remains unchanged in French Law today.'™ In North America, two other
mixed jurisdictions besides Louisiana have adopted the traditional eivil law
approach to servitude relocation: Quebec'™ and Puerto Rico.""

In Exrope and Latin America, many legal systems have either adopted the
French approach or expanded it with their own innovations. The Belgium
Civil Code, for ingtance, retained the exact same language (and even same
arficle number) as used in the French Civil Code for two centuries,"! with
only slight moedifications in language and 4 new section reference in its most
recent incamnation. ™ The Civil Code of Spain essentially reproduces the text
of Aticle 701 of the French Civil Code without any significant changes. '
The Greek Civil Code reproduces the same lundamental servitude refocation

I Dijsgan v, Sy, Inc. 265 So.2d 765, 772 ad (La, 1971k Howrd v. Pemiloa, 8 Lo App
A7, 4T (La Cr App |228); Brien v Bowlis 399 5o ld 545, 550 (La 1641} i Lesmon, [,
panarring i part and disseniang in perit in eehearng) (mseing that servicst oot ownce showkl
gither ablain the servirude bolder's consens or “have the relucetion mproved and the new locmion
fixed by the ooram™)

g pich v, Mlan and Zening Comm'n of Es Bainn Booge Par . 220 50035 60 8468 (Lo T
App 201T) Woodwerd v. Gehrig. 707 524 1322, 1324 [La. Ct App 199E); Fusehier v Heberi,
526 50.2d 1169, 1172 (La Of Apg 19RE); Delfice Land Corp. v, Cittus Lands af Lo 330 50.24d
B3 1, B23-33% (Lo L App. 1976)

9 el eman v, Booker, 34 Sn3d 174, 177-T8 (La. Cu Agg. 2002); Dgden v, Bonksion. 308
0.2 1057, 104345 (L 1981 ); Haliday Ciry Builders v Acedian Aviation Coep, 386 5024 1019,
(02021 {La ©1 App, 19807 Ramsey v, Johnsem, 312 Sa.2d 671, 672 (Lo Cn, App. 1975),

VEC Oy (Froarl 700 (Dalloz ed 2020

Wi Ciope §Cuehec) an. | LG

P R Codege Civ.ant 953 (20315 PR, Codige Crw art. 953 (19304

4 Cade Gl (Belgiom) art. 701 {Jaks H Cealsh s, 19820

M Code Crwil (Belgism) an. 5,124 { X240

il Code (Spaint k. 345 {Jul Roesinack, §r mans 1554}
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principles originally developed in France, though in slightly more abstracd,
functional terms, '

The modern Dutch Civil Code, in force sinee the early 1990s, also ofTers
the same servitude relocstion calculus first articulated 10 the French Civil
Code by stating that a servient estate owner can change the location where an
easement s exercised 1o another location on the servient estate at its own
expense provided the relocation does not diminish “the right of the owner of
the dominani property to exercise the easement,”'™ In another provision,
however. the Dutch Civil Code permits & court to modify or even cancel an
easement at the demand of a servient owner based on unforeseen changed
conditions s long as twenty years have passed since the creation of the
mtm_lm

Interestingly, under the ltalian Civil Code and the relatively new
Brazilian Civil Code, & servient estate owner and 3 dominant estate owner
are hoth granted a right to relocate a servitude at their own expense, although
the conditions for & dominant estate owner Lo achieve a unilateral relocation
arc slightly more demanding."" In Italy, the servienl estate owner can also
transfer the servitude to other lend it owns or even to land owned by a third
party, provided the servitude continues to be equally convenient to the
dominant estate awner,'

Under the influential German Civil Code, the BGB, even when the
“actunl use™ of 4 real servitude is restricted Lo “a part of the servient piece of
land.” the servient estale owner may demand removal of the servitude’s use
“10 another location which is equally suitable for the holder of the right, if
the use on the present location is especially ongrous™ and the servient estate

iyl Code (Oireecg) Sz 1128 (Conssentin Talindoros wrans. 20000,

M AW | Wethedands) Book 4, on. THI} (1902 (The Ciivilk, CoBE OF THE NETHERLAKDE,
Hans Warendoef et ol bans., 20,

HE L g TR

STOC [Taly) et 10RE (haro Betiremo et al tress and eds., Oicsima 3000) |Emnueg
serviluide relocasion mEhi o servient estals awser (0 e arsgingl use has hecome moro burdissanie
fior the servient Iaod or inferferes with work, repains, oo improvements os (" and the pew ldcetion
affers the deminasi estme owner “an equally converient place for the exercise of hid rghts’” and
grancing same might (o dinmisant estate awner “1fbe proves that the change prodioces & comsiderable
pivaitage far him and does ot e demigs 0 the serviess land"y C.C. (Brazil) et 1334 (2004
{Fulic: Romafach, e trans Lowrence Pob 3001) (A servibude mey be moved from one place i
srsather by the oamer of the servient estate_ al his coan expense, i this does nod in ay way dimikish
the ‘sdvantsges. of the dosyinang esae, ar by the owser of d later, at ks oost, if theae were a
foesiderabde morease in the advantages snd so prejudice 4o the servient estate. ™)

YO (Mdy i an 1068 {Susanna Beliremo trees and od. West 10125
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owner bears the cost of rermoval and pays in advance. " Maoreover, this right
1o relocate a servitude applies even if “the part of the piece of land to which
the use is limited is determined by lepal transaction,”™'™ Finally, the servient
estate owner’s right to relocate a servitude under this provision “cannot be
excluded or limited by legal transaction.”™™' The German Civil Code thus
treats the servitude relocation principle first announced in the French Civil
Code as a mandatory, nonwaivable right,

Finally, the Swiss Civil Code tracks the general principles of serviiude
relocation first articuluted in the French Civil Code and adds that the servient
estate owner's relocation right applies “even if the particular place affected
by the servitude is entered in the [land] register.”"** Another article in the
Swiss Civil Code goes further and provides that a predisl servitude can be
erased ot the servient owner's demand if the servitude has “ceased to benefit
the dominant property,” and even allows the servienl owner 1o obmain wotal or
partial relief from the servitade by compensating the domingnt estate owner
if the servitude provides “some benefit to the dominant property, but this
berefit if of little importance in comparizon with the burden imposed on the
servient gwner."1 ™

Just as noleworthy as these developments in the civil law world, a
surprising number of common law Jurisdictions abroad (in Australia, New
ZFealand, Canada, and the United Kingdom)) have also effectively embraced
the same approach 1o easement relocation by adopting statutes that grant
courts brord authority to modify or even ferminate an easement when 8
modification o temmination would not substantially injure the easement
holder or changed conditions otherwise justify maodification or
tertnination.'™ Other common law jurisdictions, including England and

SGE § 1033 {5 Forresier @ al, Rothman & Ca trans | 1¥T5) Seedlse BGA § 1023 (Siemm
L., [Csaren mes, 14994)

SRGH § 1023 (5 Fomester el al., Rotheman & Co. mans., 1574)

'IIIIIJI

PR Swliz ) § 742 Chvy Willams, Dixlord bans, 1525,

el 1 i

S prvpy NGO ACT 1918 (New Sooih Wales) § B9 PRorerTy Law Act 1974
meenstand] § 1L 1) CosveyaseiNg a8n Law oF PROPERTY ACT 1884 [Tasmana) § BCITE
Law of Propemy Act 2000 (NTi § 177, PROPERTY Law' ACT 2007 (Mew Zoaland) § 317011
PROFERTY Law ACT [Briish Colambin} (RSBC 1996, ¢ 377 § 35, PooreaTy (MORTHERNS
TRELAR) CIRoe 1578 (S0 LTRM 50 {XE 41 58 3 1ok, L), 621 OF Lo axa Cownasy Ao
REFons ACT 3009 § 50 (Repablic af freland) (permiltmg modifeanes or dischage ol frechald
covesanis bui mot mentioning casemenis]; LAW 0F PROSERTY ACT 1938 § B4( 1) [Victona) |seme
a5 [0 resirictive ovenEs)
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Wales and Ontario, have also considered whether existing judicial authority
to modify or extinguizh restrictive covenants should be expanded 1o allow for
modification or extinetion of easemeants. " Seotland, a mixed jurisdiction that
has modernized much of its property law in recent decades, has long allowed
the owner of land burdened by a predial servitude To apply to s Lands
Tribunal for the discharge or modification of the servitude. ™

Finally, the Supreme Court of Appeal of South Africa recently
reconsidered its approach to the subject of unilateral servitude relocation.'”
Afler surveving developments around the world and noting its inherent power
to develop the common law and its new constitutional duty 1@ sccount for
“the interests of justios,™™® the court discarded South Africa™s own early
rwentieth cenfury version of the mutual consent rale."™ In its place, the count
chose to adopt the {lexible approach used in the Metherlamds, France,
Louisiana, and Scotiand, among other jurisdictions, and fashioned a new rule
allowing a servient estate owner to relocate & predial servitude without the
cangent of the dominant estate owner, as long as the servient estafe owner

% Abthough Section Bai 1) ol the Law of Property Act of 1925 silivws lndowners in England
ani Wales wy apply for and ohiain judical dischsge or modificison of o restrictive e o6 the
grounds of chsulcsecase or oeher ailinan hases. the statule daes not epply 1o ensemenas. THE LAW
OF PROPERTY ACT 1825 § 340 1) {as amended by Tan: Law oF PROPERTY ACL 1969, 5o 3. 31
200 13071, Tn respunse g el for reform from scholes B coms, KEVIN GRAY & 5154
FRANCT (FEAY, ELEMENTS OF LAKD Law ¥ 51,85, ap 636-07 (¥ ed 2009) {enticieng Englesh
miual consenl nulg, neting Resimemess, md recommeniding that unibbensd relocation: of =
easema be allowed as an insubdlantial inererencs with dominani esfale owner's inrest "Il the
relocation cmees him o incenvenience o bes ol dlilty and 15 ‘necessary s achoeve an ohjus of
sabsimntial public and locxl irpertance wed value™) (guoting Greenwvch Hemlbhpors Marovssl
Heaith Service Trwet v foanoon et Grondeoesd Seanirg Trund, 77 P& CR 133, TRE-30 | 1599y, the
Law Commission of England and Wales bas recommended that the jurisdiciien of the Lands
Chamber be eniemded malhow for the modificateom or decharge of ensenents an samilar erms on @
pruspeciive basis Law' Conpdission, Makimo Ladn WoRs: EastaenTs, COVERANTS AND
PROFITS 4 Prewoee, Low. Com Moo 327, 8§87 27-7.36, av (A2-&4 (20111, The Cetario Law
Comumissson has alse rposmmetded thar Delanie previneial courts’ poses to modify o exiirgmish
covenims be exiended ip essements. ONTARKD Law REFURA COMMISSEIN, REPORT 08 Basmc
PRSCIPLES OF Lasn Law 154156 {1 %9%)

T COsMITEE ACT D003 (2003 asp 9 (Sosland) & 900 IoX [T For n detailed
discussion of Seolland's sxperience with servioode nelocation, see Livelt, ugws node 120, o 363
Th, ARU-AEL

B jpvestment C0 v Hammersley, 5 5.4 L Rep 283, 2R6-43 (Sp. 1 App. 20005

M w391

14 0 i 25253 (sup, O, App. 2008) (overhirmng Gardes Bst. Lid v, Levas, 1520 4.0 144,
150, amd Yen Heorden v Cocteos mad Cihers, 19148 AD 167, 171721
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pays the costs of the relocation and the relocation does net prejudice the
owner of the dominant tenement, "™

Summing up that court’s rationale, Judge Heher siressed the importance
of permitting a sérvient estate owner a reascnable opportunity to develop the
burdened land, especially when a right of way or a servitude was granted or
created by prescription many years earlier, often well before the current
gwner even acquired the burdened land, the original contracting parties are
long gone, and the surrounding environment has changed.™' As Judge Heher
put it: “Properly regulated fMlexibility will not set an unhealthy precedent or
encoverage abuse. Nor will it cheapen the value of registered title or prejudice
third parties.”™™ If a leading South African court can see its way toward a
new tule on servitede relocation so forthrightly afier considering
developments across numerous legal systems, perhaps American legislatures
should take note

D, Restatement (Third) of Property: Servitudes § 4.8(3) (2000

In 2000, the American Law Institute alterad the landscape of easement
and servitude relocation law in the United States when it promulgated Section
4,8(3) of the Restatemeni (Third) of Property: Servitudes and essentially
adopted the civil law approach long used in Louisiana and many other
countries."™ Under this rule, g servient estate owner can relocats an easement,
without the casement holder’s consent, on the following terms:

(3} Unless expressly denied by the terms of an easemeént,
as defined in § 1.2, the owner of the servient estate is entitled
to make reasonable changes in the location or dimensions of
an easement, at the servienl owner's expense, to permit
normal use or development of the servient estate, bt only if
the changes do nol

W mveyterend, 354, Lo Repoar 259283 (citing Lokl sngen noie 120, & “on imstructive
cormpRERve survey fhat] ireces the progress of the b froe the comemon Bomsan oo of Seotiod
md the statc of Loussiona aoiil the 215 cemvury, showimg how the bde s tnmang from siric)
wilheresce 1o conirociusl Tights foward 4 utililanan power of relocation tha is jodichlfy aetrolled
7 o leggislat ive stervention having similar effec™)

o g i

ML al 393 For g demiled disoassivn of Liveesinen, 560 AL VAN DER WALT, THE Law OF
SemviTiiaes 42129 () Prenam g, 2016]

W Fer RESTATEMENT, sypvernote 146, at § 4. B3}
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{a) significantly lessen the utility of the easement,

() increase the burdens on the owner of the casement in
its use and enjoyment, or

{c} frustrate the purpose for which the easement wis
ereated,'™

In the revision comments to Section 4.8, the Restatement drafters,
including, presumably, the Reporter for the Restatement (Third), Professor
Susan French, articulated several rationales for this new approach, '™ Mast of
the rationales are utifitarian in nature, although one is more historical. Firsl,
the drafters arpued that because the new rule anly allows a servient estate
owner 1o move an easement if the change does not unduly interfere with “the
legitimate nterests of the easement holder,” the new rule would incregse
aggregaie wiility by increasing “the value of the servient estate without
diminishing the value of ihe dominant estate,”™ [n other words, the drafters
claimed that an easement relocation under the caloulus of Section 4.8(3)
witild be “Pareto efficient,” meaning that while the servient estate is made
bester off by the relocation, the casement holder will not actuslly be any
worse off, at least to the extent the easement continues 10 provide the same
eacement-related benefits to the holder, '

lek gt Bkegvtioes. | 1] anil (2) of Secnon 4 8 address 3 differsnl questipn=—how 0 delemming
the asipmal Tocation and dmenssons of 4 servinede when those Fealures are ood figd by the
nstrmmest oe Gircametaness surmeunding, creation of & sarvinude. ol @ § 4 B(1-(20 See also o
@i, (b (eaphaming that subsocbion (1) gives the servient owser “the poswer Lo kile § senabode v
she fired isiaree’™) (gnphesis odded) Unforumately, som couns have comstrued the brosd
simement @ the introductoey phrese of Socton 4.8 ("Except where the localicn and dinsensions g
determined by (be insrument or cimumstnces sumsnding ereethn of o sendwde, they ane
determined as follows . =) 1o mean tet all of Seciien 4975 sobparis. inchiding suhsectin (3)
wddrossing servitede relncation, e inmppliceble whenevwer e Ieation and dimendions of @
serviiude are st farth n the original marumen o7 ntherwise definad al the auses ths leading thass
contrts b0 pesrk thelr adopuon of the Festaicment to undefingd sosements. Sde ep, Lewi v
Yoromg, M5 KE 2d 640, 65354 (MY 1R, S Jomes Vill, Inc v, Cussdnghien, 210 P 3d 190,
19396 [New J00Eh, discussed e moges 10T, 393wl socompanying texl Ser alve Town of
Fllgtisville v, DeSpiriba, 111 HE Jd 987, 99294 {Ind 2018) {expluining that Resmiement drafiers
probably did ot imiend o Section 4,803 1o be restristed 10 wedefined, anfixed casements)

18 g RESTATEMENT, anpre aobe 16, at § 4.8 cmi §

||l.l_|.u|

e Bo@ie PACL Mansoy, Law 1 & MagkET ConTENT 189 (2004) ("A change in the
waiis quo i considered & be Parcio sapenor iT 10 makes at laesi one persan Bter OfF withows
making amyone cles worse MF 1 The dmibers of e Kestaemesn did mol address whether the
casemes holder might have some svbpative reason for rejecting an casement relpealion o e
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Mext, the drafters argued that the new rule would rebalance the nghts of
the servient estate owner and the casement holder in their ability 1w respond
to changed circumstances. As the drafters noted, an easement holder already
benefits from a well-cstablished common law rule, recognized in Section 4.9
of the Restatement, which provides that “the casement holder may ingrease
use of the easement to permil normal develepment of the dominant estate, if
the increase does not unduly burden the servient estate.”'™ Allowing a
servient estale owner to change an easement’s location under Section 4.8{3)"s
rule of reason would be “a fair tradeoff” the drafiers argued, “for the
vulnerability of the servient estate 1o increased use of the easement to
accommodate changes in technology and development of the dominant
estate. "™

This argument about achieving & more functional balance berween the
parties to an easement was paired with a historical claim about the mutual
consent rule—namely, the observation, confirmed to some exwent by the
discussion in Part LA of this article, that many of the early decisions
articulating the mutual consent rule actually involved judicial efforts to
prevent an easement holder from unilaterally moving an easement. '™ Thus,
the drafters noted that the reasons typically given for constraining an
esement holder from being able 1o move an easement unilaterally (that it
“would depreciate the value of the servient estate, discourage its
improvement, and incite litigation™) did not apply w servient estate owner

theoroical couter-asguiment this only mecket exchanges an: oy Parcto ffisignl. See i a1 185
00 (ohsereimg tha tue “clossic example of @ Porero gficros’ svchange & a voluniory market
exchango whare, by delimilios {in the abence of framl, doress. or the like), both parties ans enpule
better aff, m ther own: esimation, by st of the sxchaegs ™)

I8 e T ATEMENT, Al noie §6.20 5§ 4.3 omi. [cking o § 4.9). See abo BRUCE & By, saprd
nges h, § & 13 (acknowsdedging thint an cascmicsd's seops “may be expanded beyond the werms of
the grani or the crigingd usage, b tee dominant owner may nol anreasonably imerease the burden
o che servient esme” | | foodsale omiined)

ISR T ATEAEST, e e b at § 4.8 cmi £ See ale BRUCE & ELY, mgramose 26, 4 412
inhserving that in “cominoversics over cxpeniad usage, courts balance the domine ovwnc's righs
b onjuy the ciesment wed ke advantege of rechnological mmovistions with e servient civeer's
right i make all use of the servienl lind thig does mod ever{ere with the servitde™ and stnessimg
that “[3]mee these righis ane reletive, courts must stiove 1 protect e inperesis of hoth parties')

1 o RESTATEMENT. mywa niole b6, ot 4 8 oot [
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atiempts to move an ¢asement, with the possible exception of the lingation
incitement rationale.™

Turning to the specific concerns raised in Stamaiis v. Jofinson and Devis
v, Bruk about the potential for an aliermative rule to incite litigation, subject
the easement holder to harassment, and, pechaps most important, bestow
windfall gains on the servient estate owner while upsetting contractual
expectations of the casement holder,'™ the Restatement drafters argued that
the “safeguards” contained in Section 4.8(3) would “protect the casement
owmer's legitimate interests,”'™ In a sense, this was a return 1o the argument
aboul net aggregate utility, but the drafters acknewledged that even if the new
mle produced some windfall gains for the servient estate owner (and windfall
losses for the easement holder), this potential unfairmess was outweighed by
the prospect that the new mile would prevent an easement holder from
blocking development of the servient estate even when a relocated servitude
would serve the easement holder equally well.'™

Finally, opening out to 2 much larger figld of evaluation, the Restatement
drafters suggested that the new rule’s capacity to reduce the risk that a
localized easement would unduly restrict & servient cstate owner's future
development value promised to make landowners more willing to grant
easements, thus lowering their price in the long run, and thereby encouraging
their use in private land use planning. '™ As the next section will show, these
arpuments proved 1o be persuasive to some judges, as a number of U5, courts
fully or partially adopted the Restaizment approach.

E. Judicial Responses to the Restatement

1. Decisions Adopting the Restatement

During the 2000s, & number of state courts, including the state suprame
courts of Colorada, South Dakoda, and Massachusetts, and courts of appeal
in Mebraska and Wineis, adopted the Restatement approach to casement

I fd For g discession of ihe reasons the LLE BoA. d0es pal provide an ezsement helder with a
reciprocal right o rolocate am casemen| wilkos the servient owner's consend, sec e Part 110,
milgs ZH5-302 and accompanying texi

1T fap Slamutes v Jobmson, 224 P24 301, 203 { Arce. 1850} Dhnds v, Brigk, 417 A 2d bl &6 1
52, BRd—Rh | Me 1081

1T G WESTATEMENT, st sl 1, 00§ 4.4 emL T

1 e i

175 G et
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relocation and applied it ina robust manner.'™ In two ather states, Mew York
and Mevada, courts adopted the Restatement but limited its application to
undefined ensements'™ Other state courts adopted the Restatement bul
limited its application even meore narrowly.'™

Robust Adoptions: In Roaring Fork Club, LP v St Judes Co., B
servient eslale owner altempiing to create a private fishing and gelf club
could not obtain consent from the owner of an adjacent dominanl estase (a
ranch) to modify various irrigation easements burdening the land."™ Afier the
servient estale owner altered the easements (and the accompanying irrigation
ditches) unilaterally by realigning channels, diverting water flows, enclosing
portions. of some ditches in pipes, and making other improvements. the
dominant estate owner sued, seeking restoration of the ditches w their
original location and removal of any improvements.'™ The Colorade
Supreme Court, howsver, ruled that the servient estate owner did not have o
refuen to the states quo and beld more generally that a servient estare owner
can move or alter an irrigation easement, withoul a dominant #state owner s
consent, if it obtains judicial authorization under the Restatement, ™!

In Roaring Fork, the court justified its adoption of the Restatement by
citing the Restaiement comments, academic commentary on  the
Restatement.'™ and prior judicial decisions from Colorado and other states
exhihiting fexibility on casement relocation.'® The court emphasized that an
easement relationship should be conceplualized in terms of mutual

I 5w, @ g . Roaring Fork Clab, LP, .S Jude's G, 36 P.3d 1222, 123732 (Colo, 200 Y
Clmger v. Hartshumn, &9 P34 462, 465 (Colo. App. 2003); M.P M. Builders, LLC ¥ Drwyer, B0
WED 1003, 105780 (Mass 3004} Caelin v Cahen 804 W E2d T9T, 70600 (Mass. Agp O
WA Bamkber v Lillchamg, f0d3 BOW B84 1, 43—44 (5.1 2003) Stanga v, Hilsman, 654 WOW 24
T16, TIE=20 (500 2005); B & 5 [mes. v, Ao Aucoons, Lid, T25 MW 2d BTL, 87981 (Meb O
App. 2006]

MG Lewn v, Young, 705 NE 2 640, 58384 (MY |50 {relying on 4 tentavve draft of
Section 4.8311; 55 James Wil Inc. v, Cunnmghaam, 210 F 3d 190, 15950 (M 2009

U S anfee modes 20721 | and sccondpanying e

%36 P m F230

g m | 230=3]

W G ped @ | 230=30, IX3T, (239

g w1232, 1237

" m 123537, In addition o citing tie Colerado decisions in Brown v. Bradbury, 135 P.2d
(003, B0 (Cale, 19475, end Valtey Dev. Co. v, Weeks, 368 P24 710, 731 (Colo 1561, the oo
discizzed the New York Court af Appsale desksion in Lewis v, Woung, T05 NE.2d 549, a3d=33
(WY 199E) bl d&d nol limit s odopiion of the Resiaiemost o uindelimed casements.
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accommodation and use maximization, not inflexible property rights,'™ and
specifically rejected the windfall gains and losses argument artieulated in
Drvds v. Brauk by noting that the murual eonsent rule can also lead 1o windfalls
when pariies have not anticipated s effect."™ Returning to its predominant
theme of mutual accommodation and flexibility, the court stressed once more
that “each property owner cught to be able 1o make the fullest use of his or
her property allowed by Iew, subject only to the requirement that be or she
not damage other vested rights holders,”™

Although it held that the particular servient esiate owner in Roaring Fork
could be liable for respass damages because of its failure to secure advance
judicial authorization for the proposed relocations,"™” the court expressed its
confidence in judicial competence to balance the respective rights of a
servient estate owner and an easement holder. "™ Curiously, almost as if 1o
prove that judicial authorization for easement relocation would not be oo
lightly given in Colorade, several subscquent Colorado judicial decisions
applicd the Roaring Fork-Restatement framework and held thal servient
estate owners did not satisfy the Restaternent’s conditions for relocation, '™

The South Dakota Supreme Court soon followed Colorado’s example
when it used the Restalement 10 approve a servient estate owner™s unilateral
regrading and reshaping of an aceess road thar had occurred many years
earlier and thas significantly impeoved the road's quadity. '™ In 2008, the same
ot reaffirmed its relisnce on the Restatement when it approved & servient
estale owner's prior unilateral modification of an access easemment (by

1M Spa Ronreg Fork, 30 P 3dai 123517

8 Lo il nt 1337 dresponding w© Davis v ke, 401 A 20 660, 663 (Mc: 198010

IiI-M

o7 Lo o ul (234, 1237-38.

Lo kil mi 1234, 123738,

195 Zes Clinger v, Harsshorn, B P.5d 462, 869 (Colo. App. 2003} (helding that relecation of 2
preseriptve cazemen usad (or goiding sl oaifimeag purposes wowld be improper becatse of the
incrensed hurden patemially imposed on the dommant estele owner |, Clly of Boulder v, Fameer's
Reservair & [rrigation Co, 204 P.3d 583, 567-6% Cele. App, 2004 (haldimg that Gty could s
aher an irvigatson ditch sasemen by nereing o hiking tmil through 3 celver under the diich becuse
ulteniice would meterally and adversely afict e ehsement balider's mainienosce mghts)

VB e Burklan v, Lifissaug, S54 8 W0 41, 4344 (5.0 2000 The aecess marl m sxue in
Hurblrt was msially noted om & plai a8 the tme of &5 ceanon, bul the plal &d nol aestasn any
speecilic survey information relaed o is precioe logation, kugth, widsh, sops, grade, or any cdher
qualicies. & o 42 Aliboagh the court nated the primisive origins of the rasement, rding © the
conr’s halding ssggesss that che coun”s adaption of Seciion 4, 8(3) hingad om the umdefined nature
of the easement m ibs arigisal peiml. &0 04143
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creating two new comers and adding pavement) to facilitate development of
an extensive planned community.™

Finally, in M PAM Buifders, LLC v, Dhwyer, the Supreme Judicial Count
of Massachuseits approved o servient eslate owner’s request {o replace, al its
W expense, 8 sixry-two-yoar-old cartway with two new access easements
at another location on the servient estate to permit the construction of houses
on three of seven suhdivided parcels on the servient estate.'™ Reversing a
reluctant land court judgment in favor of the dominant estate owner,'™ the
supreme judicial court expressly adopted the Restatement, praising it as “a
sensible development in the law,” and one that “strikes an appropriate
halance between the interests of the respective estate owners.™'™ To butiress
its helding, the eourt stressed the general principle that a servient estate owner
should be able to make all beneficial uses of a servient estale “as long as the
purpose for which the easement was originally granted is preserved,” and
rejected arguments typically advanced in favor of preservation of the mutual
consent rule.™ Perhaps most significantly, the court in M PM Butlders
addressed the tendency of some dominant estate owners to object o even a
narrowly tailored, sensible request to relocate an easement that will have no
maserial impact on the easement holder's use and enjoyment of the éasement
by emphasizing that an casement only “serve[s] a particular objective’ and
does not “grant the easement holder the power 1o veto other uses of the
servient estate that do not interfere with that purpose.™*® This key insight—
that & typical easement is created to serve an affirmative purpose and gives

1 Fap Slamps v Husman, 508 WOW 2d 716, TIE-20 5.0 20051 In Senge, the conet noted that
fhe dominant ¢state cwner gould Bog prave that the modifications to the cessment ivpeded access
o0 i propeerty, Sea ol ar T19. In foct, cbmerving that dse modifications Heely improved the road and
were made for “legitimale plannieg asd development purposzs” the oot held el e
modificarions veere ransenable and satisfed tee Seotion 4 B3 omena. See al m 71820

S0 W OE 2 1053, 0055 Chiass. 2004)

19 e i m 1059, Apparenily symwpatbectss oo the serviesi estate oamer’'s predicament, e land
court julge deseribed the cise s ~a clear example of m incremingly commen siuaios wher o
drmingmi ienami is able to block developmmisd on (he servient lmd beesuze of the commun-faw nae
which  may well be she resuly nf unreflective repetiton of a misspplicd micale ™ fd e 1056
talieramon in origuml)

1 fal al KOST

'® Sev il al |0FT-5E.

1M b g |58, Thee court also ohserved that | 1) the Reéstalemen “does not destroy the valug™
of the domirani esiale; (254 felocaiad eisement is no fess ceriain = a properly (nerest thes te
casemers i 15 cengmal lecation, and (33 the commin liw momel consent rule thresbeniod Lo fom 2
METE BCOESS CASCMICT I § possessosy (Brerest, “Tather than what it i, merely aright of wey ™ &
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the easemenl holder 4 limited right to use the servient estate for that purpose
but not & general veto power over other uses of the servienl estate—is
highlighted by the substantive criteria for easement relocation under the
UERA™

Mthmlgh the court in MP AL Reilders adviced that a servienl oWwper
should always seek judicial authorization before embarking on a relocation
and although it acknowledged that adoption of the Restatement could
produce “increased litigation™ in the short run, the court reasoned that
desirable developments in the law, particularly ones that promote fairness
and greater utility, should not be rejected merely because of the possibality of
litigation."™ Indeed, the court predicied that “over time, uncertainties will
diminish and litigation will subside as casement holders realize thit in some
circumstances unilzteral changes to an casement, paid for by the servient
estate owner, will be enforced by courts™™ In other words, the court
predicted that its adoption of the Restatement would ultimately spur more
negoliation than litigation. ™

The Massachusetts court's prediction in M. P A Buwilders also appears o
have been on target. Ower the next sixteen years, only iwo other reporiad
easement relocation decisions have appeared in Massachusetts. In one
decision, an appellate court gpplied the Restatement to hold that a servient
estate owner could relocate a pedestrian beach access easement to permil
construction of @ new house because the refocated path 56l protected the
dominant estate owners' privacy and did not lessen the casement's utility.™'
In the second decision, the Massachusetts Supreme Judicial Count reaffirmed
its commitment 1o the Restatement approach to easerment relocation and
specifically held that an casement ts not disgualified from relocation or
modification merely because it is located on regisiered land, as opposed to
recorded land, or because it is defined by reference to a fand court plan®?

Wy UsiF, EASpuENT RELDCATON ACT 430 (UNIF. L. Conid's 20200 discussad i
Tt 1000, nobe 300312 and accompanying bext

W S B0 M E 2d w1 1054,

R 1

e )

T ey Carlin v, Cober, 395 NLE 24d 793, 79604 (Mass. App. Cr. 2008)

HO e Wartin v, Stmmoess Props., LLC, 2 3.E 3d KBS, 30396 (Mags. 20 14). I Jdarme, the
specific modification concemed & modesl marcaing, of te width of an oo cavemnenl, 808 §
relocation, but all paries med judaes agreed that the narmeoasg of thie width of the easement did not
negnnvely impact the use and enjoyment of the casement by the dominant exbale ewner, Yo ul at
B4,
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A number of other appellate courts have alse adopred the Restatement
approach to easement relocation. Following the Colorado decision in Roaring
Fork, the Mebraska Court of Appeals expressly adopted Section 4.8(3) 1o
spprove the relocation of a sanitary sewer lagoon easement.’™ As in
Colorado, the court observed that Nebraska case law also recognizes that the
parfies to &n easement “enjoy correlative rights 1o use the subject property”
and must have “due regard for each other and should exercise that degree of
care #nd use which a just consideration for the righis of the other
demands,"™™

Nlinois courts have also been receptive to the Restatement, In 2002, an
appellaie court held that the Restatement approach is consistent with prior
linois precedent allowing either party to an exsement 10 make changes to
the easement provided the changes are not “substantial,” and indicating that
in evaluating the “substantiality” of a proposed refocation, courts should
apply the factors set forth in Restatement Section 4.3(3)," In a later case,
another [llinois appellate court again embraced the Restatement approach in
deciding whethér 4 servient estate owner could refocate an easement 1o
facilitate a substantial developrment project.™ In summary, courts in fve
states (Celorade, South Dakota, Massachusetis, Nebraska, and [llinois) have
adopted strong versions of the Restatement, applying its utilitarian criteria to
a wide variety of easements even when the locations of those eisements were
well established by agreement,

Limited Adoptions: Courts in another five states have partially adopted
the Restatement approach o easement refocation by using its criteria but
limiting its application to particular categories of easements. Courts in New
York and Nevada, for instance, extolled the wirties of the Resiatement
approgch but then limited its application 1o undefined easements, ie., these
without a specified meates-and-bounds description or some other indication

A e B S Dmvs v, Auin Auctions, Lid, TES N WA ETL ET9-E1 {Reb O3 App. 2006

Ui gt &80 Wosably, even though the saniation lagoon' s pew location was fartleer avway from
the dimimant estate, the Mohraska soun sggoved the relocation and meeonstroction of the sewer
easemnnl with hew plpes beciuse the relocabed snsemenl slequmety mel the dominom estale’s
waste dispnsal needs md. m Fel, rodeced environmental probdems cegsed by the old lgoen’s age
S udl m ETE-TT 40

18t tor Wicivey v. Beaie, 918 NE.2d 555, 36367, S8 (111, App CL 2005,

% fpp 527 5 Clinwem, LLC v, Westloop Equinss, LLEC, 932 ME2d 1127, 1138 (M. App L1
200100} citing, e Cosy and (he Restaiemest and holding that 3 servienl ¢state pwnes aay madify or
relocaie i esserment “so long as the chanpes woulll Aok ciase mbstantial harm o the doineg
exmie”) 527 5. Climtan, LLC v, Westdoop Equsies, LLC, 7 W E3 756, 768 (Rl App, C X145
deiing and discussing Mofhoey's “substantiafity of the change” analysis with spprovali,
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of the easement's location. ™™ Although it initlally rejected application of the
Restatement to surface easements,’™ the Vermonl Supréme Court later
adopted the Restatement to address relocation of sub-surface easements.™
Finally, & few courts have limited application of the Restatement to non-
express easements. A Penasylvania court approved use of the Hestatement
for the relocution of prescriptive easements,” ™ and a South Caralina court,
though generally praising Section 4.8(3), adopted it 10 approve the relocation
of an easement by nccessity bul then indicated in dicta that an express
easement should be more difficult to relocate.™

2, Decisions Rejecting the Restatement

Several stare courts, including four state supreme couns, have clearly
rejected the Restatement approach.® In most of these decisions, courts
simply recite the rationales originally given for the mutual consent rule in

M ew ¢, Levis v, Youmg, TO5 NUE 1o 649, S53-54 (MUY, 19908 {redying on a benlitive deall
af Seciion 4 &1} and Balding thie sasement holder's “mere use” of wm undefined sisemenl. withoot
pmare, does sof preclude relocition mder ity ems); 4 James Vill, Tne. v, Cunninghsn, 210 P&

190, D5 ey 2009 (citing Lev and also citing inroducrs T anguage of Seciien 4.8 [“Excep
wbere the kacation eed dimenstons wre detenmined by the instument or ciroemakinces surindeg
croaticm of & seranide, they ars determuined as follows. ™ o resinel applscaios of Sectien 4.803)
#n undefined ensemests). The Restatement drafiers, hawever, Edeely inbomded For the inpoduciory
lamguage ol Section 4 B cited by the court in S Jowes Fidimgy 6 apply coly 10 questions surounding
the srtiai bocation of an- sassment and nel & sohsequent relocation. See RESTATIMENT, ST now
16, a0 § 4.3 el [|sisting thet Secison 4 8/3)"s relocation Aghl mpgdies unkess expreshy negaed by
ithe snsement instnament” |

M ey Sweerey v, Weel 904 A 2d 1050, 105758 (Vi 2006 {repctng Restalemenl approsch
fixr marfece casemunt bul allpwing seevient pwoer o "bend the ememanl™ aroand o rew addition io
this B |

W8 oo Roy v, Wodkanel Cmty. Tr, Inc, 84 A 3d 530, 53740 (Vi 2004

M S MdcMmghinn Props., LP v Rare, 981 A 28 222, 2259-29 (Fa. Super. CL 2009) (reesiing
Restatemen| spprodch 35 appbied bo expres casements e 4 question of fivst impression and limaing
Sowderbery v, Weisel, 687 A 3d B39, B42 [Pa. Sup. Ut 1997 ) to prescnptive sasements)

W 5 Goglivin v, Jobmson, 551 & E2d 34, 37-30(5.C CL App. 2005 L See alro Sheppand v,
Justin Eniers 646 5 E2d 177, 17945 © O App 20071 (observing thai Sauth Ceoking couns have
nol adopted the Restatemest with respect (o cxpeess gsaminls]

1 See, &g, Wesion 51 Hanford, LLE ¥ fchen Realty, LLC, 219 A 3d 844, 8514 (Cnn
A CL 201 9% Town of Elletisville v DeSpirito, 117 K.E3d 47, 59047 [nd. 2018 Stowell v
Andreas, 1946 A 953, 6666 (M H, 301K Alligood % LaSarscing, 999 A 2d 836, 830 {Cean
App. CL 20003 AKG Renl Fm, LLC v Kosterman, 717 NW.2d 435, 342-47 {Wisc. 2006)
Mncvieekin v. Low Income Hioms. Inst. e, 48 P3d 570 57879 (Wash. €L App. 20020, Heren
v, Pevengill. 538 5 E2d 133, T30 (Ga 2000,
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pre-Restatement decisions. For example, the Georgia Supreme Court rejected
an atlempt 10 relocate an implied ¢ssement to facilitaie a housing
development on a sixty-six-acre tract of land and rejected the servient sstate
owner's argument for adoption of the Restatement, elaiming that the mutual
consent nule promotes certainty and suggesting that al the time an easement
fs first created, both parties must have “considered all market factors,
including their respective costs and berefits,” before agreeing fo the
transaction resulting in the easement.’” In the court's view, the market
should be able to overcome any resistance on the part of an casement holder
to & reasonabie relocation request and should produce an efficient outcome
“if the henefits of relocation become subsiantial enough.™™

A Washington appellate court decision refected any consideration of the
Restatement when it prevented 8 non-profit organization from moving an
aecess easement that had been implied from prior use or created by
prescription forty-three years earlier, even though the relocation would have
allowed for the construction of 4 twenty-four-unit affordable housing
development.™ In this decision, the court reviewed most of the case law
discussed above, examined the Restaternent, and even considered the larger
debate surrounding the Restatement (Third) project of incorporating a more
robust changed conditions doctrine into the law of casements and servitudes
generally.”® In the end, however, the court adhered to the mutual consent
rule because it “favors uniformity, stability, predictability and property
rights” as opposed to the Restatement approach, which, in the court”s view,
favars “flexibility, and the development potential of the servient estate.™"

The Vermont Supreme Court employed similar reasoning in refusing to
adopt the Restatement as applied to an express surface easement, even though
it actually sanctioned & modest “bend” in the easement 10 gecommodate &
home addition encroaching on the emsement. ™ Courts in Connecticut and
New Hampshire also recited the same mtionales in rejecting invilations (o

12F G Flerren, 538 5B Jd ar T4

Ik £

B2 Bap M Meedan, 445 PAdar $78-79

TH fae o o §T5-T0.

B g g 579 Afthcugh the appellaie courl m Aeockireder naled duat the proposed now mouls
wvalved several nincty-dowree fums gnd s “7ig-ag course” passed through e parking loe of the
propused development e thus maght have prodisced sgaificnt inpomvenience for the dominant
estaie cwner, the trial coart sever had dse sqpomunity 1o apply Section 4 B3} 1w the menis of the
peopel rehocation. see bt

18 e Swprmrey v Mol M4 A d 080, BO34-2R (Ve 2006]
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apply the Restatement™ The Wisconsin Supreme Courl rejected an
invitation o relocate a forty-five-yvear-old express access sasement (o allow
the development of an eighty-acre parcel of land on similar grounds, rejecting
not only application of the changed conditions rule offered in Section 7. 10 of
the Restatement, but also the unilateral easement relocation rale in Section
4.8(31.*° Finally, the Indiana Supreme Court recently rejected an invitation
1o apply the Restatement to relocate a private underground sewer gasement,
even though relocating the easement would have caused only minimal
disruption to the deminant estate owner and would have increased the
buildahle space on the servient estate,™ That court recited many of the
arguments discussed in previous decisions, alluded fo confusion about the
plain reading of Section 4.8, and also advanced a novel transaction cost
argument hased on the fact that the Restatement does not require advance
judicial approval for a unilateral relocation by the servient estate owner.™

3. States Where Courts Continue to Apply the Mutual Consent
Riile but Have Mot Addressed the Restatement

Owver the past twenty-five vears, ever since the Restalement or its tentative
draft began 10 be widely discussed in judicial decisions and law reviews,
courts in the [istriet of Columbia® and six states (Kansas, Maryland,
Oregon, Virginia, West Virginia, and Wyoming) continued to apply the
mutual congent rule witheut clearly rejecting or accepting the Restatement. ™

W Se Alligood v LaSaracing, 999 A 2d 834, 819 (Conn, App Cr 2000} ([ T]ee atinbutes of
he majory neke, namedy, unifammily, stabiley, prediciabainy and peccial eoonomy, dulweigh amy
inizeasad Nexibiling offered by the Restaiement approach, ) Wesiom 51 Handord, TLE v Zobra
feaky, LLE, 219 A 34 B4, B51-54 [Conn. App. Ct 200%); Stowell v Andeews, 194 4,54 085,
Afl-fi (M H 2018 |saeee, citing most of the decisinns ol aheve)

18 s AKG Real Eol, LLC v Koserman, TET N W 2d 835, B42-17 ('Wisc. 2006).

20 G Tovam of Elletzsyille v, Diefpinta, 111 M.E3d 987, 9i8-4% ((ad 2018].

5 e b at 9SE-07, For discossion of the mansaction cosi-leck of judicil approvel egument.
aea apar Paan 10, A430

e Carullsbury v Andersan, 791 A2d $4, 6164 (DT 2002} (rejecting proposed
gusement eelpcation under comman Ly syagority fule gsd under Section 4 8] bat fol indicleg
whesther relocation cuubd aceur if feers permised under Bestatenient approsch); Wesh. Meiro. Arca
Transil Asth, v Geongetown Umiv, 347 F30 841, S46=47 (D0, Cic 2007) {applyeg
Carroilshurg]

2 Ky Rogers v Pedd Homter's Ridge, LLE, 967 A2d 807, 823-26 (M. 2009 Chapinan v
Cairon, 547 5.F 34 829, £174W Vo 37E City of Ark. Ciay v Bagos, 137 P.5d 508 514 (km.
C1. Apgp HKIR) (oiling Festarement § 4.9, bug observng ihat “am ezwmenl wich & faed locacom
canpd bi siubstantislly changed or retocated without the sxpress o implied consens of the ownierns
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In other states where reported decisions have nol addressed easement
relocation disputes in this period, older decisions that cither adopted or
applied the mutual consent rule presumably still provide the relevant rule of
decision. ™

F. Specialized Easement Relocation Slatules

Over the years, four states other than Louisiana {Idaho, New Mexico,
Utah, amd Virginia) have enacted special statutes allowing unilateral
relocation of certain kinds of casements as long as the relocated easement
provides the same functional benefit 1o the casement holder and does not
injure the helder or other users of the casement, Two Tdaho statutes allow a
servient estate owner 10 relocate an irrigation casement #l its own expense if
the relocation can be achieved without impeding the water flow or injuring
any water wser ™ A New Mexico statule similarly allows for the relocation
of irrigation ditches “so long as such alteration or change of location shall not
interfere with the use of or access Lo such dirch by the owner of the dominint
estate, ™" [n 2018, Utah enacted a statute that allows a property owner
“make reasonable changes in the location and method of delivery of a water
canveyance facility located on the property owner's real property” afier

ol bath the sérvient stz and the dommans estme”), rov 'l on orker grows, 166 7.3 542 (K
H07 0" Abbrcs v Shaw-Hastian, (17 P35 1032, 104043 (Or C1 App 2004 Shooting Poemt.
LLC v Wesenat, 576 5 F2d 407, 502 (Ve 20483 (upholding Buxton v, Murch, 457 5 E.2d 81,
&b (Vo 19953 RCR., Ing. v Rambaw Canyon, Inc, 978 F 20 551, 538 (Wyo, L5949

19 Sy Smmatis v Johnson, 224 P 2d 200, 203 (Are 1930), Edgd] v Divver, 402 4. 2d 394
19R (Dl Che 1979%; Whise Sands, Inc. v. Sea Clab ¥, Condo, Ass'n, 381 So. 2d 539, 590 (Fla
Dist Co App 19900 Fle Pose Coep, v Hicks, 156 50 2d 808, 410 (Fle [hee CF App 19R%1
Pagley v Peiameeier, 10 B W24 1, 3 (bowa 1943), Kmnuller v, Krot, b3 lowa 352, M50 | 1865Y
diilder v, Mitchell, 558 A 2d 879, 331-82 (Me, 1955); Davis v, Brak, 411 A20 660, 5656 (Me
9B, Etligee v, Pellows, €37 A 2d 276, 2RO 4 H. 194917, Sakeraky v Wein, 169 4. 1. 1-3 (NH
1933}; Sosex Rural Elee Ceop, v Twp of Wanmge 536 A 24 259, 264 (W] Super Ct Aqp, Div
19873; Sedilla Tille Guar, Inc. v, Wagner, 457 P20 360, 363 (MM, 1969), Holmstrom v Lz, 26
SO0 1 5246, 533 (Tex. Ape. —Austin 2000, oo pei ) Seeveclsm v Alvaesdo, BT 5 W 3d 519, 523
ITex. App—E Paso 1993, no weitl Flollosy v, Gershkiowitz, 98 W E2J 514, 316 (Ohia CL App
19500, dht see Clage v. BayelilTh Coep, 695 WE2d TIE, TH0 (Cthig 1998 (haldng that as mmplied
sasement pver o road wis staionily lsmited @i could be changed subject bo requirenesis ol samie
poversing chamges b @ prevasty recorled plac)

I Fap Inane CobE AN, § [R-E308 (West 20T ); Inaie CODE Aed. § 42-1 107 (Wea 2021}

TN ML STAT ANN § T3248 (West 202] )
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natice and other procedures are followed and limiis this right using a version
of the three-part test stated in Section 4.8(3) of the Restatement.™

Anpther Tdaho statule suthorizes a servient estate owner 1o change the
location of a private access road to any other part of the servient estate, at the
servient estate owner's expense, if the change is "made in such a manner as
mol o chstruct motor vehicle travel, or @ otherwise injure any person of
persons using or interested in such sccess. ™™ Finally, a Virginia seatute,
originally enacied in 1992 and updated in 2019, suthorizes Virginia courts to
approve the relocation of &n ingress and egress easement without casement
holder consent, afler notice and hearing, provided the court finds that “(i) the
relocation will not result in economic damage to the parties in interest,
{ii) there will be no undue hardship created by the relocation, and (1ii) the
eazement has baen in existence for nol less than 10 vears.™° Except for itz
explicit notice and hearing requirsment and its ten-year safe harbor period
during which a newly ereated eascment cannol be sohject o judicial
relocation, Virginia's statute resembles the Restatement. ™!

As some form of unilateral easement relocation is now clearly permitted
in sixtcen states™ and the Commonwealth of Puerto Rico,™ is permitted in
exceptional situations based on equitable balancing principles or for non-

I P St A § 730D S04 | West 20210, Just Hie dre LLE.R A this Ulah siahe
alss requings te praperty craner oo pay for the costs of nelocation and nouiees recondation of o new
srstrument reflecting the chonge @ the water Gciliny esssment's baatom Campare of §73-1-
15540, (5 wuny Unak. EASEMENT RELOCATION ACT 5 6l 7, Had (Lear. L. Comn's U2
(regai g prepamtion of an arder, prvmend of expenses, sd recordaion of rebocation affidmvit]

WnasCoor Axw. B 55313 (Wes 20213

e CODE AN, § 5511 (Wt 2021 | formerly coed os WA ST 4 53-50] {1992 Vi, Acts
ch. 371; amenided 2019 ¥a, Acs ch, 712, = O, 1, H19) Curssly, 8 tan decisions rendered
afier the adopuian of this stetule, e Virgmia Sopreme Court referenced or apphiod the misl
cutsenl rule withoul even adkmowdedaing the existence of the sisuie. Sve Shocaing Paint, LLC v
Wescoar, 47 5.6 24 407, 502 (Vo 2003} Buxica v Muorch, 43T 5 E2d 81, 84 (Va 1995}

M g Lisveit, sy oote 98, o 47-55 (sugpesling thal e Vegisis statule might he o oseful
maded fior refiorm: e floris Based on the Resimensent )

D2 s gimies are Lousdana, meera noled 127-137 and sccompanying eext; Rennicky, migra
moiz 121 and accompaiying sl Colwdo, South Dakola, Masschmctts, Nebraska, and ki,
supest s | 79305306 and accompanying el Mew ¥irk, Mevadn, Mermont, Pennsybvama, and
South Carcling, sapro noled 207-211 sad sccompanying sext;. and Tdsko, Mew Meion, Uish, mnd
Wagmin sy nnies 226-231 and scoompaeving 1Ex1 A3 Metmaskn and Liah recently advpled the
UL E R A these Siales counls s S5 CREgnmy iwioes, sy nolk b,

T Sew e mode 140
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express easements in cight other states,™ bui is either prohibited by the
comman law or uncertiin in the remaining states, disharmony prevails in this
imporiant area of ULS. property law, Widespread adoption of the LLE.R.A,
would reduce this disharmony and provide owners of land burdened by
easements across the U.S. with an equal opportunity to improve and develop
ther land,

. THe UER.A.

A Cherview

The Uniform Law Commission (ULC), also known as the National
Conference of Commissioners of Uniform State Laws, officially approved
and recommended ihe TVE.RA. for emactment in all U5, states, the
Commonvwealth of Puerte Rico, and the U8, Virgin [slamds on July 15,
2020.2 The ULC drafting commitiee responsible for preparing the Act
considered multiple versions of the Act over a two-year period.™ Observers
ftom the conscrvation emsement community, title insurance industry, and
mongzage banking industry attended numerous drafting committee meelings
and contributed to the drafiing process.™ The Drafling Committee’s final
product received overwhelming support at the ULC's 12%h annual meeting,
with the delegations of forty-nine states, the District of Columbia, and the
L1.5. Virgin Istands, all voting o approve and recommend the Act.™

B Thase slalés are Ovegon, Missour, Mew Jemsey, and Connecticet, sqpra pale 122 lequitable
kafancing where the ezsemend halder s injlary i5 smsdl i nom=cxistent end barm o the s&vien] asale
cwmet il i had 1o recstablish ensement would be spnificnt), Flovida, Maryiond, and Hew Jemay,
sy nnte 133 (umpliod cosements ), and Minnesotn and Mesissippd, supra nishe 176 (eiements by
meoossily )

R (ifigial wercons of the TER A cn he found | Sasemenr Selacodion Al LS L
Conm’ %, Mg dweny. unidnrm laws g commaiiess! cosamininy-home* communsy koy=cof 90T -
Sihlh4 2 t=%en- 1ol 3o PcB I b grom pdeiails { kst visited July 22, 302 1)

M For the U E R A drafimg commites anchive, see Archive—Commited, URIF. L. Codn ™,
ottt uri Formiave. orgfvicusdocumenticommittee-archuve- | 1 B Commumity K eyecti T
Wl h-4 203 - Dol Tad Bck A0 tabe] imary documents | Jast wisned Jaby 22, 30000

1T Ild'

% ] Comf, of Comm’ss oo Unil Sime L, HANDRCOR OF THE MATION AL CONFERENCT OF
COMMISSHONERS O UNIPORM STaTE Laws AND PROCEEDSNGE OF THE ARnAL CONFERENCE
WAEETIRG T s DEITH YEAR DAL (20209 The delegmtinn of commesineers from Texa was the
only state delepation thal voied sgainst approvmg eed reoomeending the ERA. md e
deleganion from the Commomwealth of Pesrio Rico did neg wote. Jd
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Although the UL E.R.A, borrows important elements (rom Section 4.8(3)
of the Restatement, it also departs from the Restatement in several respects
that should make the Act even more attractive to slate legislatures aiming to
achieve the geins in fexibility and aggregate wtility promised by the
Restatement while maintzining—and even enhancing—protections for an
gasement holder's interests in the uwse and enjoyment of an easement. First,
the Act excludes certain categories of casements from relocation and
prohibits relocation in several specific situations For the purpose of protecting
holders of the excluded categories of easements.™ Mext, the Actadds several
substantive conditions for & non-consensual easement relocation designed to
assure that an easement holder retains all of the functional advantages of the
egsement and the affirmative, easemeni-related bemefits an easement
provides to a dominant estate ™" Third, the Act prohihits 8 servient eslate
owner from engaging in self-help in the absence of easement holder consent
by requiring a servient estate owner Lo file & civil action and serve a SUmMMONS
and complaint (or petition) on the casement holder whose easement is being
relocated and on other interested persons.™' The Act also specifies the
comtents of the complaint or petition and specifies the determinations a court
must make fo approve a proposed easement relocation,’ Finally, the
UE.R.A, addresses several other issues likely to arise in a judicially
authorized easement relocation, including expenses,’” protection of the
casement holder’s interests during the process of relocation,™ the limited
effect of a relocation under the Act' the mandatory naturs of the Act (fe,,
nomwaiver). 2 and legal transition.’” The following discussion reviews all of
the crucial substantive and procedural features of the Act.

I gap LN, FASESMEST RELOCATIN ACT § 310) (LIMF L Comma™y 2020]

W e i §4

g B 5 et

B e af 3§ 56

Wi BT

B g o BB &L, W (lasting requirements far an order spproving, felocition, including e
alTedanst by the servient simbe paner)

B R0

e B0

Y S il § I
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B Definitions

Section 2 of the U.E.R.A, defines the Act’s key terms.*'™ Because they
track common understandings in LS. property law, the Act’s basic definition
of an easement™ as well as of sn easement holder™ will be
unconiroversial, As most of the Act’s other definitions are relevant 10 the
extent they interact with the substantive and procedural provisions of the Act.
discussion of these definitions, to the extent necessary, 1s provided below.

C. Scope

Section 3 of the Act sets fiorth the kinds of easements that are eligible and
ineligible for relocation, identifies two scenarios in which an easement
eligible for refocation still cannot be relocated, and finally clarifies that the
Act preserves party atonomy for consensual easement relocations ootside
the Act's scope.™"

Positive Eligibility: First, by specifying that the Act “applies to an
casement cstablished by express grant or reservalion of by prescription.
implication, necessity, estoppel, or other method.” Section 3(a) makes clear
that the core relocation right established by the Actwill apply to an easement
regardless of the casement's method of creation®™ This should not be
controversial as judicial decisions embracing the Restatemment and earlier
commonslaw anfecedents have consistently allowed servient estate owners to
relocate cxpress easements, peescriptive casements, and all manner of
implied easements, incleding casements by necessity and casements implied

ML g2

e ul {240 (defining “emsemoni” I mEan R DONEGSCEROTY. property miencst el
| provades A right 1o enier, wse, of enjoy real property owned by of in the possession of another;
s (B imposas on ghe ovwner of posssssor a daty not v imerfene with the eniry, use, or sy menl
permsitted by the matrumen ereaing the camment™). This definition & hised on RESTATEMENT.
sigiea e be ot b 12

Lrar [iniF EASEMENT RELOCATHR ACT §2{5) (Lhvr L Cosds's 200203 (defming an
“cnsemem holder™ o meas “{A ] in the coss ol sn appunienss sosoment, b domined séale owner
or (3] = 1Be case of an grsement in gross, peblic-stilty casanent, cosgenaiion sasement, or
negitive’ eoserment, the pranice of (e csenent of & sxcessor”) This definition 15 based o
REST ATEMENT, sopved e U6, o § 13

BUINIF, EASEMENT RELOCATION ACT § 3 (UnIF. L Comi" s 20200,

5 N and § S0a0
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by prior use. ™ In addition, Section 4.8{1) of the Restatement did not limit its
reach with reference to any particular method of easement creation.™

Excfusions: Section 3{(b)1), however, deparis substantially from the
Restatement by cnumersting three specific categories of easements that
cannot  be relocated under the Actz (1) public-utility - easements:
{2} conservation easements; and {3) negative casements.”™ The rationale for
and scope of each of these exclusions deserve attention,

Public-Utifity Easenents: From the beginning of itz work on the
LUERA, the ULC Drafting Commimee charged with preparing the Act
sought 1o exclude public-utility essements [rom its scope because of the
ubiguity of public-utility sasements and the practical concern that without
such an exélusion, large and small wility companies, as well & utility
cooperatives, would likely oppose passage of the Act in state legisiatures ™
Moreower, as public utilities generally enjoy the power of eminent domain
under federal or state law in the 1.5, the drafiing committee undersiood
that a public utility unhappy with any particalar easement relocation might
be tempted to exercise cminent domain and re-relocate its easement Lo its
original Jocation, thus leading w a potentially infinite round of easement
relocations. Consequently, even though the enhanced substantive ¢onditions
for relocation established in the Act would certainly protect the holder of a
pubtic-utility easement from a harmful relocation, the Act expressly excludes
puhlic-utility casements from its scope.’™

To assure the public-utility industry that its interests are not threatened by
the Act, Section 2(10) defines a public-utility sasement broadly to mean “a
AGHpOssESSOry property interest in which the easement holder is & publicly
regulated or publicly owned utility inder federal law or law of this state or &

T8 e g Parts LBand LE. 1-2

3 Lop REST A TEMENT. anpra male L, ot § 4 B3}

HE e, EAsEMEST RELDCATION ACT § Kb (Lher L Cone ™ 20200

B4 fd peefary noie ot & The Drafling Cammstice alae leamed ibai when o servies) saee
gwner seeks io move 3 public-aility easement, e serviend pitale ownes can oiten cbtain comend
for the relacation o long as the serviont ciiafe owner agrees o pey all expenses. &

B Fpr detaibed discussions o he hestorical evolution oFpublis unitiies’ eminent domein power
o establisk slecrical tansmission Hnes and odl and ges pipelnes and eaoren monrovensies
sarounding the wxervise of thel power in the U 5., see generally James W, Coleman & Alexandrn
B, Klans, Ewmargy mned Ewnewt Donurie, |04 Wi L BBV, 655 (2019); Adexandra B Khies; Sokwgy
e Tramsuow, 91 WC L REV. 1079 (201 1)

B aF. EASEMENT RELOCATION ACT § 3nh (Lir. L Oomm s 0200
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municipality.”=* This definition effectively encompasses two kinds of public
utilitiez, both an investor-owned but publicly regulated utility and a utility
owned by a governmental entity, whether a state or municipal government or
an entity specifically created to own or operate a utility. ™ The exclusion also
extends to an interstate utility, an intrastate utility, or & utility cooperative, ™!
gnother term that is defined broadly to mean “a non-profit entity whose
purpese s to deliver a utility service, such as electricity, oil, natural gas,
water, sanitary sewer, storm waler, or telecommunications, (0 its customers
or members.™™

Conservation Eavements: Section 3(b) of the UWER.A. also explicitly
excludes conservation easements from the Act’s scope.® A conservation
gagement is 4 land use restriction: designed to preserve the current physical
status of the burdenad land in perpetuity for some conservation purpose.™ A
conservation easement will typicatiy be held by & governmental or non-profit
entity that does not own land adjacent to or even in close proximity to the
burdened land, and thus it will usually constitute an easement in gross.™
Many staic statutes now explicitly authorize and regulale conservation
eagements, often through versions of the Uniform Conservation Easement
Act (U.C.E.A.), first promulgated by the ULC in 1981 and revised in [OB7.™

One of the primary, although controversial, features of o conservation
easement is that it creates in theory a perpemual restriction on the use of
burdened land ™" Indeed, o gualify for a public subsidy under Section

i 210

e G2 omL ¥

b i

2018

M § 3

Ml Gerald Komgold Merchwng e Tevecgemsranonad Canfiotr of feal Property L
Fressrvmg Froe Warkersamd Persenal Ausnomy for Fatnrr Geineranions, 36 A, U L REV. 1315,
F473 (2007); BRUCE & ELY, mpra sole 36, § 122

B p rngald, supen oode M, ot 15730K King Bumsn, T Uaifarm Conssmanion Eazesem!
At Beflecrions of w Mesabar o the Drafing Covsretes, 2013 UTaH L REV, 773, TT7-T4 (2013}

Ly CoMEERVATION EASEMENT ACT (Birp L. Cosa's J007) WS STAT AN
§ 700040 CWesk ZU210: oA STAT, Ans § 33=3810 {'West J0211; DUC Cone Axx § 43201 (Wes
20211

BT G esrercrtty Jubia 1 Muboney, Perpeal Restrorons o Lo and tee Problew of the
Futeag, BE Va. L REN. T30 (3002) [eribiguing the perpefunl nojure of oonservibion dassments 0d
quesisoning the sssspbes thal present generation is compelent b isake lind use decisions dal
constraim acceptabbe uses of propey Rvever]; Mapey A Mclmaghling Seifimtomg ire Parpin
MNewtire of Conserveinn Easprent, 29 Hany, Exv'T L RE. 4212005 eftering & similor ootigue
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170{H} of the Internal Revenue Code (LR, C.), the donation of a conservition
gasement o A non=profit conservation organization must state that the
gasement is perpetual in nature ™ I the parties to a conservation easement
can extinguish the ezsement by agreement, then the easement donation will
not be deductible under Section 170(h).** Congress intentionally imposed
complex, #irictly construed requirements for the deductibility of conservation
easement donaliens 1o prevent tmepayer abuse of this legislative benefit *™
riven that Congress's purpose in establishing this deduction is to provide for
the long=term conservation of land and natural resources, non-compliance
with Congress's “carefully crafted” rules for the deduction, particularly the
perpetual nature of the wse restriction, would undermine Congress's
purpose, s and, consequently, put many sizable deductible conservation
easement donations at risk.*™

To protect the perpetual nature of conservation easements and 10 assure
that a conservalion easement cannot be subject (o a relocation under the Act
and thus jeopardize the tax-deductible starus of a conservation essement
donation, the ULE.R.A. explicitly excludes conservation easements from irs
scope'™ To this end, the UE.R.A. defines a conservation easement in a
manner generally consistent with the definition of a conservation easerment

and arguieyg thag conrs shonld have the ahilsy oo modify o fEETAnAR: § COMSECVELIND ERsEmen B5ing
doctrine of o pres ander (he law of chirsable. tustsy, Wancy A MeLaughlin, Contervanion
Egemivaty Perpenufy omd Bewnd, T Ecovocy LGy 73 | 3007 {=ame). For o sipirh mesnl
sammary of e debale over the perpetuiny of conservmtion casemirs, see Richard | Roddewig,
Cangrvanon Bmmuus & Ther Ortics Iy Perpeity el Foriver angd Showll It 8«7 51
UEC ). MaRSHALL L. REY, 677 (2009

R § CPhHINC A (Westh S abie Tress. Reg § LITOA- 14 (J01E), Masey A
el aughlin, Conservarion Exvessnts and the Procreds Prgvlarion, 35 REAL Poe TR & FsT
LJ 111, |5% (2021) fexplaining perpetaity requarement; Mancy A McLaughlsn & Ann Tayloe
Schwing, Conservanian Easemens and Developors fights, Low aned Palicy, &6 EXewPT 085
Tax Ry, 339, 540 (2020 {sames

I Byrmeil mera nose 265, o 742 (oting Carpenter v, Camim'r, 103 T.C.ML (0OCH 1000, 1005
(A0LIE

T Lwgilin & Sohving. supra note 268, al 53594

:T"'.I'ﬂ'

12 s el augzhdin, supeo mote 268 Masey & WleLasghiin, e rmbmesn Climser i Susementi,
Eastiring Prowcron it Peepeturny, 168 Tax bores 819, §13-20 (2020} |dsassing Haffman Props
ST P o v, G986 B30 BY2 (éch Cir 20201 {ifenying topaver & fiflzen-millaon-dallir dedustion
for o conservabion siEemen because s eosemem duee visdaled the projeced-mepempebary
requaemeni)] See also Belk v, Comm's, 774 F 3120, 226 (4eh Cir. 2014 (demving @ 5110.5 millm
dedaction ).

T e, EASEMENT RELGCATION ACT § 20k Usrr. L Conea's MIZ0)
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in U.CEA However, because some state statules now allow far
conservalion purposes other than those enumerated in UCEA™
subsection 2{2WF) of the Act specifically recognizes that other animating
conservation purposes can SUppor a conservation easement, &s loag, as those
purposes are recognized under applicable state law, ™™

Y The LLE K. A, delings 4 comsenvolion casemenl. I mxsin.

oo .. A BOOERECSSORY propeety interest created For one o meee of the Eallowing
sutiEervation frrposes:

i &) feminsg or peotecting the natural, scenic, wildlite, wikdlife-mahital, hialogieal,
coalopical, or open-ipane walies ol redl prpety,

(B ensuring tho mvadlebdity of tesl progerty for agriculvaral, foress, outdoer
meirnabimal, OF CfEi-Lpans uees;

() protecting namnal resanrces, nchuding wetlamls, grisslands, and rparion ereas
i) muininining or gnhascing, air or waicr quality, |ar]

(E) preserving the historizal, srchiiecreml, archeclogival, paleontoiogical, of culbel
sspecis af el propenty]; on Fl sy ather purpass iiler [eile w applicoble st law]]

iek B 212y (uhoratos in ongingd) Corgeare il § 262, sk UNTR. CONERY ATION EASEMENT ACT
E | dLbar L, Conind™s 2007 Mot that the defirdiion of o conservabion easement used m s section
is ot Tmked 16 & pariculer definition of a “holder” of o onservitinn eisement, 25 is the case under
U0 E A hemose nw ather entitics and persimns besides @ “dharitahle coiperalion, charisble
assacialion, of chimiiabbe s, of o “governmenial body,” Urar, CossERVaTios EASEvENT ACT
B zE), (il (UIF. L Cowmts 2007} may be emtitbed b0 hold o conservation eassemend. Lkar
LASEMENT RELOCATHIN ACT & 2 omi 4 {UNIF L, Cows "t 20205

% Campare NER REV STAT. ANS. § MeLilE (Wesl 2021) dtistmg the parposes for a
pomscTvRlion cascmen| s CTelEnmg or prolcleg Uk propeny i is mansal, stonic, of open
condition, mmuring i svaikability for sgriculverl, hocticulraral, fonest, recreabonal, wildlife habdat,
ur apE Ees Use, pratecting air quality, water quabily, o nther nemurl resources, or foe such ather
comssrvaRion purpose B8 miy qalify a5 8 chariihie coneribubon imder the Inlemal Revenue Code™,
witly UIF. CONSERVATION EASEMERT ACT § 11T (Lo | Cronasa’ 2007) (Tisbng the purpases
flar @ CoTmervation casgmenl a& “retainieg of protecing mbsml, scenie, of cpen-space values of real
propety, assuring its svalabdlity for agriculiurs, farest, recrestional. or open-dpace e, protecting
natural resources, mainiimng of eshancing ar ar waler gualdy, of presenang, e historwcl,
architeciural, archassdngical, or cubtuml aspedts of real propemy™)

TN aF. EASEMENT RELDCATION ACT § 2260 (URIF L Cost's 2000
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Negative Easements: Finally, similar to the Restatement,” the U E.R.A.
also excludes a negative sasement from its scope.*™ A negative easement is
defined to mean “a nonpossessory property interest whose primary purpose
is 1o impese on & servient estate owner a duty not 1o engage in a specified use
of the estate”™™ A conservation easement is an example of a negative
casement.™ Other kinds of negative easements that would be excluded by
Section 3(bX2) include casements of light or view, the right of a dominant
estate owner to demand preater lateral support than otherwise provided by
the comimon law, easements preventing a servient estate owner from aliering
the scenic character of land, and restrictive covenants prohibiting industrial
or commercial use of all or part of a servien: cstawe.™ Similarly, an
environmenial covenant that restricts ceriain uses of the burdened land for
the purpose of mitigating prior environmental contamination (often called an
“environmental response project”™) would also be excluded wnder this
provision **

Encroachment and Interference Prohibitions: Section 3(by(2) of the Act
provides additional protection to holders. of public-utility easements ased
conservation easements in the context of relocations of eligible casements
that might land on or otherwise interfere with use or enjoyment of one of

O REaT ATEMENT, suprd note 16, at §4 B3] emi { (mating that ke rule of the: deiisd S5
limiteed m its application bo smements as defined in 4 1.1 which ingluds sMrmis nghls o ener
sl m5e lenid possessed by ancdhir, bat do nol includs negtve use nghis {nepative cascieils of
mesiEictive wovenants ™|

T fwie, FasEMENT RELGCATION ACT § 30 1) {LisiF L. Cusis' 20020}

Mid £ HA) For discussson of the conoept of 4 degeive sasement, which = generally
synonymes wizh the lemm “resnone agiant,”’ and of the histoeical evelition of neganve
casEmEnE, S5 RESTATEMENT, sywra note (6, o0 §8 1 3aml ¢, | 2o b, The LERA. definition
of o negative casomen also drmws on La OV, CoDE Aw an T (2021 defining “Injegative
seratodes”’ &3 “ihase that impuse on the pwner of the serviem esme me oay o ahstain fremm doing
snmething om fis extale™)

WA g REST A TEMENT, siqre note 16, a1 § 1.2 el k

B e il BRUCE & ELY, sugrn noie 26, § 2210 flistime a varicty of pagalive erssinenis;

Moy Uar ERVT COVENANTS ACT §30d4) (Usir L Cone'ns 20035 {dcfining an
eovirommental covenonl B A $ervimde erming undor an envirormemisl response project thal
irmgaceacs nctivicy ard e fimifations™ ) The ten “envicanmentnl response progect” i delinad o the
Limifarrn Emmwironmuenital Covenans Act Section 131 Although an sMmule easemen: connecied
i an envuonmencel covemant could, [0 peincipls, e suhjec w relocstion andsr the ULE R4, the
refocation could only ossur (F e servient estate owner could satsfy the other regurements of te
A, Hooeser, the emvamnmeninl covermil iself wonld he meligitde foc relocilian besnie 105
“primary parpo” 5 0o resmel activicies med uses of e affevied neal progerty and dwas would be
chirgcieried a5 o “megaine ceszmenl,” a6 defined in Secioe Hi| of the UE LA,
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these excluded easements. This section states that an essement otherwise
eligible for relocation cannot take place under the Act “if the proposed
location would encroach on an area of an estate burdenad by a conservation
casement or would mierfere with the use or enjoyment of & public-utility
easement or an easement appurtenant L o conservation easement.™

With respect to a public-utility casement, this section means that the
relocation of an eligible easement cannot occur if that eascment’s new
location would interfere with the uge or enjoyment of a public-utility
easement. regardless of whether the public-utility easement is located on the
original servient estate, the original dominant estate, or another estate 10
which the easement ai issue is being relocated *™ This provision should give
holders of public-utility easements even greater assurance that their
eisements will not be negatively impacted withaut their consent.

Section 3{B)(2) provides similar protection for holders of conservation
gasements but enhances the protection in a different way, Just as with the
protection previded to a public-utility easement holder, the refocation of an
eligible easement cannot take place if that casement's new location would
“encroach” on an arca of any eslate burdened by a conservation sasement,
regardless of whether the new location lands on the original servient estate,
the original dominant esiate, or some other estate.™ The Act uses the term
“gperoach’” to recognize that the mere placement of an casement, even a
relatively benign access eascment, on an area of an estste burdened by a
conservation easement could theoreticatly wiolate the non=development
restrictions implemented by the conservation easement and thus jeopardize
the tax-deductible statis of a conservation easement donation, ™

Section 3(b)(2) provides one more protection for conservation easement
holders by also preventing an easement relocation if the new location of the
casement would inferfere with “the use or enjoyment of |, . an easement
appurienant © a conservation easement™™ This language prolects a
conservalion easement holder that might depend on use of an appurtenant
affirmative easement for ancillary purposes such as monitoring the land
burdened by a conscrvation casement, enforcing the terms of the

Wi IE, EASEMWENT HELOCATON ACT § 30N 21 {Usar L Gy 20201

0 §AChWE) eme T

55§ IHNE) emE &

U RAC, § ITHRNZEC) (W) desossssd swgra nones 28271 and avcompenyimg el
W iE FASEMENT RELOCATION ACT § (b2 {UNr. L. Comnd ' 2030}
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conservation easement, or providing recreational access to a portion of an
estate burdened by a congervation easement,

Consensual Relocations: The last sentence of Section 3 provides that the
LLE.R.A. does not prevent & servient estale owner and an easement holder
from relocating an easement by mutual consent.™ In other words, a servient
estate owner and an casement holder can always agree to relocate an
easement on thelr own terms, without using the Act, unless a relocation of
the particular casement is limited or prohibited by some other applicable law,
Thus, o servient estate owner and an easement holder can refocate an
easement by mutual consent to-any other location on the servient estate, or
even to another estate altopether, assuming the owner of that other estate
consents to the relocation and the relocation does not interfere with other pre-
existing property interests,

D. Substantive Criteria for Relocation

Section 4, the core of ULE.R.A., establishes the servient estate owner’s
right to relocate an casement eligible for relocation under Section 3 provided
the proposed relocation does not materially impair the interests of the
casement holder, security-interest holders, or owners of other interests in the
servient or dominant estate, or materially disrupt the use and enjoyment of
the easement during the relocation.™ The first three substantive conditions
for an easement relocation, Sections 4(133), are drawn from the
Restatement with some minor modification, Sections 4(4}=(7) ane
innovations not found in the Restatement. ™™

No Initial Showing of Necexsity: One immediate difference berween
Section 4.8(3) of the Restatement and Section 4 of the L E.R.A. concerns the
guestion of the necessity for the relocation, Recall that the Restatement
allpws an easement to be relocated by the servient estate owner “To permit
normal use or developmient of the servient estate,™™! Remember also that the
Louisiana Civil Code allows a servitude to be relocated when its current
locatlon “prevents™ the servieni estate owner “from making useful

- (4]

- &

g g4 o4

W RESTATEMENT, supri nole 1, at § 48031 See mire Kline v. Berngndssille Assn, Ine, 831
A2d 1383, 1267 (M. Saper. CL App. Div. 19933 |conditiceing pre-Restaiement equitahle
halmmcirg approach in unilaersl relocation an “a stroog showing of neessity” an the part of the
BETW ISR LS [TWETIET )
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improvements on his estate.™ In contrast, Section 4 of the UERA.
contains no such predicates, ™ The reason for this omisgion is simpie. The
many procedural requirements and new substantive conditions for relocation
found in the ULER.A,, but not included in the Restatement or most other
siatuiory relocation provisiens, make the process of oblaming judicial
approval for relocation under the U.ER.A. quite demanding. Only a
relocation that promises to alleviate some significant harm caused by the
current location of the emsement or promises significant developmental
benefits 1o the servient estate owner would motivate a servient estate owner
1o commence & judicial relocation proceeding under the Act.™ An express
necessity requirement would thus be redundant and needlessty complicate a
judicial relocation proceeding under the Act.

Right ta Refocate Only Belongs te Servient Estaie Owner: Section 4 of
the LLE.R.A. follows the Restaternent, however, in providing that the right to
relocate an easement belongs to “[&] servient estate awner,” not to the owner
of a dominant estate or any other easement holder.™ Consequently, the Act
does not change the well-established common taw rule that an easemenl
holder may not unilaterally relocatz an easement unless that right has been
specifically reserved or granted in the creating instrument ™ The Act thus
does mot follow the Italian or Brazilian models, both of which grant a
dominant cstate owner, as well as a servient estate owner, the right to a
servitude relocation under terms roughly similar to the French Civil Code™

LA O, ComE ANK. oL T4E {2021]

T e UINIF. EASEMENT RELDUATION ACT 54 (Urar. Lo Cormin s 20000

i ter, =g, Ruaring Fork Cleh, LB v, St Jude’s Co 36 P30 1129, 123730 (Coda. 200HE);
Cizlry v, Armstrong, 204 5 W 3d 400 405 (Tex Agp —For Worth 1947, wtil teldnre ) Firam
v Brndbury, 135 P24 W03, 1014 (Cobo 15943

5 Compare UINIF. EASEMENT RELDCATION ACT §4 [U0wr. L CoMm™ 20201, widk
Restafemeni, smpre note 16, &b § 4.803) cme. [ istating that Sesthon 483} "permils unilateral
reducation anly by the owner of the servient exme, @ does not entitle the cweer of the [dominan
esimic] Lo relisiane the emsensent™)

P roe MP M Builders, LLC v Drayer, B0 % E2d 1053, 105758 (Mass. 2004 iciling
addiisensd auihority for te mule that casement baddis mey nol unilaterafly nelocate an easmnl)
bt of MeGoey v, Biape, 918 M E 21l 559, 56367 {1l App. CL 2009 (holdmg that the spproach
ol Section 4 (1) comparts with priar llmais precedent sllowing enher the dominesd of sssicn|
esmie awner o make dhanges 1 an sasemen o5 long as the chan ges are iol “eatestamial )

B e OO (1L par. 1068 (Mano Belran of 3l o, and e, Ooeans 30100 and © C
(Brar| art |304 (2004), wiry C O (Fr part 201 (Dallae ed. 20200 For details of the lalion ad
Brazilian codal prowisions, see supns nede 147
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Although some Restatement critics have argued, perhaps facetiously, that
an tasement holder should be granted & relocation right reciprocal 1o that
afforded to the servient estate owner Section 4,830, the ULE.RLA. drafling
committes chose not to fillow this path. Az the ninetesnth-century decisions
discussed earlier observed, recognition of such a right would be much more
likely to interfere with a servient estate owner's security and ability to plan
for future use of the servient estate ™" More fundamentally, giving the
easement holder the right to relocate an easement without the servient estare
owner's consgent, even on the condition that the relocation does not interfere
with the servient estale owner's use and enjoyment of the servient estate,
would come to close to transforming the easement holder into a master of the
servient estate owner's destiny with respect to use of the burdened land,
imposing a guasi-feudal condition that American property law generally
abhors,

A final reason not 1o make the relocation right reciprocal is that it is
difficult to envision why an easement holder that has happily used and
emjoved an easement in one location would actually need to change the
easement’s location. Remember that an essement holder already has a
significant ability 10 respond to changing economic conditions and
exogenous technological developments by seeking an intensification of an
easement’s use undsr the well-established common faw rule allowing
changes in the manner, frequency, and intensity of an essement’s use, as long
as the intensification does not cause unreasonable damage to the servient
estate or unreasonable interference with its enjoyment. ™! OF course, nothing
in the UER.A. prevents the partics to an essement from contractualily
specifving that the exsement holder will have a right to relocate the easement
o another location on the servient estate, Afier all, this is precisely what a
true “floating easement” does, even though courts generally attempt io pin

B [obey W Crth, Refocaiing Sasemiiy 4 Respone i Profesor Freeot, 38 REal Proe
Prop & TR J 623, &53 (2005) ('Why not simply make the nbes gynametrical” . Adber all, the
serviem owner's uidity would be undimisisbed by the change, the casement swaer’s ublity would
b ierensed, and the genem] welfare woubd e andimdngd.

9 B iy disossed sipea e 1A

ey I0sERH WILLIAM SINGER, Mo FREEDOM WIrmouT REGULATION M54 [2015)
{discussing the ants-fewdnl pringiple in Anericon low).

19 Rt A TEMENT, supora moto 16 oL § 4, 10 {An L 16T, 2000)
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down the location of such an easement by examining partics” conduct and
other surrounding circumstances. ™

Material Impact or Disruption: A primary goal of the Act is to ensure
that relocation of an easement does not cause material harm to the easement
holder, security-interest holders, or owners of other interests in the servient
or dominant estate. The word “materially™ in the introductory portion of
Section 4—the “chapeau” in the language of legislation and treaty drafters—
is crucial because it modifies all of the substantive criteria articulated in
Sections 4 1 7. This materiality qualification supports the primary goals
of the Act becauss it permits a relocation to proceed if the relocation will
have no effect on the interests of the easement holder, a security-interest
holder, or another person owning interests in the servient or dominant esiate,
or if a relocation will have some effect on one of those interests but that effect
is fmmmaterial, that is, negligible or wrivial. ™ In other words, the materiality
qualification provides an essential margin of eipsticity for a court that most
decide whether a proposed easement relocation can proceed. Without a
materiality qualification in Section 4, an easement holder might be able o
block a wellconsidered and judicious easement relocation propnsal by
showing & very modest, even minule, impact on the interests addressed by
Sections 4 117}, The presence of the materiality qualification in Section 4
is designed to prevent such an oulcome.

Secrions 4(1)—~(3): Restatement Redux: Sections 4(1) through 4(3) of the
Act penerally track the core conditions of Section 4.8(3) of the Restatement,
with 3 few modifications. First, Section 4(1) ("lessen the utility of the
epgement™ follows Section 4.8(3)a) of the Restatement alimost verbatim,
except that it omits the word “significantly,” which is used in the
Restatement, because the materiality qualification in the Section 4 chapeau
performs the same task by giving the court a margin of elasticity to determine
whether an alleged negative impact on the utility of the easement is rivial or
riot 15

M yer BRETH & FLY, sngwa note 2 §§ T4-T'5 (desordving hovwe floating essemments ansc =
updefined esements anid explaining how couns @se extrmaie evidence o delerming an acuel
Bocation ] amd §4 T T=7.8 | commenting on negative Gomsesquevies of'a toming casemant for serviend
poner and ecommending ways @ limit seope ind deration of a Boating easement]; s alv Evars
v B af Cary, Comm'rs, 97 P3d 687, 70204 (Uiah Cr Aggy 20045 {recagnizing a true ~Tloating”
or “roviag” easemomd and explanng meihods 8 oot can wse o fix ils Bcaton)

I pp L EASEMENT RELOCATHN ACT § 4 (LINIT. L Cobini' s 2000

A8 o i § o emi. 1L

T g sl § 4401, watl BESTATEMENT, anprw noge 1, 20§ 4.8(5Ha).
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Section 4(2) of the U.ER.A. departs marginally from Section 4.8(3)(h)
of the Restaternent in two respects. First, it specifies that the inguiry whether
a relocation will “increase the burden on the easement holder infts reasonable
use and enjoyment of the easement” should focus on the period “after tee
relocation” is achieved ™ This clarification tightens the focus of Section 4(2)
while complementing Section 4(5), which provides the count with an
opportunity to focus on passible interference with the use and enjoyment of
the easement while a relocation is oceurring and on the servient estate
awner's ability to mitigate any such disruption,™ Section 4{2) also includes
the adjective “reasonable” to modify the casement holder's “use and
enjovment” to preclude an casement holder from inventing a brand new use
for the easement not reasonably comtemplated at the easement’s creation ™™

Section 43) also departs from Section 4.8(3)¢) of the Restatement to
clarify the focus of judicial inquiry in an easement relocation proceeding—
prevention of material impairment of “an gffirmative. eaxement—relaied
purpase for which the easement was created, ™™ This provision butlds on the
teaching of judicial decisions adopting the Restatement as well as insights of
Restatement supporters by making clear that an easement holder cannat biock
a proposed easement relocation simply by asserting that an edsement was
actually, though silently, created to give the easement holder a veto over
development on the servient estate™® However, if a proposed relocation
would lead o material impairment of the affirmative entry, use, and
enjoyment rights created by an easement eligible for relocation under the Act,
then Section 43) of the U.ER.A, would be grounds for a judicial
determination that the proposed relocation cannot proceed.”' If o property

B i, EAsevEnT RELoatioM ACT § 42 (UMF. L, Coaeu'™s 2120

T T

o £ A7)

i § di3) femphadiis wddedi

g P Bailders, ELC v Doger, 809 ME 2 1053, 1085549 Mass 200 |- Sesan F. Frenghy,
Fincarig Easeaents; Sesravemerst (Thivel, Servivwdes § 4803, 38 REAL Proe. Pron. & T LT,
141, 15 2000 ) {eicisag the mutunl vonsen rubs for allswing s cosement holder b0 “demand snd,
im theory, expedt io pel sbmaost all the sopbes vaboe crested by any refsoalion” and wameng thit the
tradsrional Fole 15 “mefficent bocmme il provides oo 2o from on impasse sibalion s epEsils
fad social poticy by fewanling 4 nmeonpening exsoment bolls"1

Ml gew g, Manning v, Campbcil, 268 P34 1184, 1 EAT-EE [Idaho 2012} (holding thei o
servioni owmer v ol entitled b relocme  drivesany scoess ssement gedsr daho Code Section
§5.113 heemuse the melocsied ssernest il mot hive commecied 10 any ouiiling rows and would
have required dominant esiale owners o construch o new drivevay oorss ther frant lawn
Meckinnoe v, Croyle, 899 MY 5 2422, 425 (MY App Div. 2010} (offimming trisd dourt rjection
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owner sciually wants to prevent a neighbor from using land for a particular
use or to prevent any development st all, the property owner can always
achieve that goal, to the extent applicable state law provides, by negotiating
for and oblaining & negative casement—precisely one of the property
interests that are exempt from the Aet’s scope. ™'

Sectivns 4(4)—(6): Enhanced Protection for Easement Holder Interests.
Sections 4(4) through 4(6) of the Act establish new substantive conditions
for relocation not found in the Restatement but consistent with the
Restatement s spiril. First, Section 4(4) guarantees that a proposed casement
relocation will not materially “during or afier the relocation, impair the safety
of the easement holder or another entitled (o use and enjoy the easement.”""
Although the interest of easement holders and others in using and enjoying
the easement safely once a relocation is complete would certainly be
considered by a court under Sections 4(1)-~(3), Section 4{4) makes this
consideration an explicil focus to reflect repeated judicial emphasis on safery
concerns in decisions that address proposed easement relocations under the
Restatement or similar statutes, "™

MNext, Section 4(5) assures that a relocation will not materially “during the
relocation, disrupt the use end enjoyment of the easement by the easement
helder or another entitled to use and enjoy the easement, unless the servient
gstgte owner substantially mitigates the duration and nature of the

of prapased relocation of @ ondefmed socest cacment becayss the new drveway would be mons
marrow, have sharp turms, and preclude sccess by defivery and garge russ), City of Boulder v
Farimer's Reserved & lrrigation Co, 204 P24 563, 567-0% (Cole. App. 20091 (refitsing o alloow
alteration of o dilch irvigation easement to Facilitste o il extension bespuss the alteration of the
casairnl would materially oo scheersely alTeet the mainienance rights that m irrigation cenpany
enjoyed by vire of The caseent),

1y BasBuEsT BELOCATION ACT § 30k (Lisme. L Conoa™s 20240 For a discussion
of the limits on eraneg and enforcieg negabive epcmenls O sesIFictive oovenants generally, e
RIS TATIMENT, swpre mote 16, § 4 Eémi. T

U aF EASEMENT RELOCATION ACT § 408 {UNIF. L. Crosise’s BE0)

i Copare Belsller v, Sheler, 164 P 3E 924, 933 {Idahe 200 1) {alinning the omal court's
refizal o approve relecmion of express ingress and cgross casement under ldaha Ciode Svction 55-
143 becmme of stoepor graded and hsed for doeninend estale owners i uding the eisement), wah
Corlim v Cobisn, B4 5 E.2d P93, 79899 | Muss. App. Cn. 20485 |affirming the trisl conr niding
appeoving, relecation of pedesiman bach aciess esemedt becausc the csilry painl wis fol mons
difficul o resch than wsder the original cescrment and the 1eck of evidensce that the orngmal easermsnt
paths was more level ), o B8 5 b, v, Asen Aoctions, Lid | TZ5 N W 2d BT, BIT-TE ER1 (Weh,
CL Apn 2006 {lsadding that a serven omer could rebacate an sasement for a sinitery sower ligeoa
became, imer affr, (he new lapoon would hove groaler washowiier capRcily, new piping and
conigtions, and wirald alleviaie envvironmental meging. relabed o old Tagoon).
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disruption."™*" This section will be important whenever an easement serves d
dominant estate currently in active use as it would justify, for example, a
cour in ordering a servient estate owner 1o complete construction of & new
road or drivewsy on the route of 2 relocated access epsement before diverting
traffic from the current route. Similarly, this section would justify a coust in
ordering o servient owner to complete cofstruction of a new irrigation or
drainage facility before diverting water from the former easement site.
Imporantly, Section 9 of the Act reinforces Section 4(5) by entitling the
casement holder 1o enter, use, and enjoy the easement subject to refocation
until the construction of all improvements necessary for use and enjoyment
of the easement in the new location are compleie and the servient estale
owner files an affidavit certifving that the casement has been refocated in the
relevant land records and sends that affidavit to the easement holder.”'® The
final clause in Section 4(9) recognizes that there may be instances when a
perfectly justifiable sasement relocation cannol avoid all disruption of use
and enjoyment of the easement during relocation.™” In those cases, the
servient estale owner should have the opportunity to show that it has
substantially mitigated either the temporal durstion or the nature of the
disruption.’™ It thus leaves the court with & messure of discretion 1o
determine whether those mitigation efforts are sufficient given the scope of
the proposed relocation.

Section 4(6) provenis an easement relocation that would materially
“impair the physical condition, vse, or value of the dominant estate or
improvements on the dominant estate.,™ ' In one sense, this provision simply
makes explicit the results of application of Sections 4113} of the Act,
which are all designed to protect the functional utility of the easement to 8
dominant estate owner in the case of an appuricnant casement.™ Thus, for
example, il the relocation of an access easement would significantly alter the
access points on the dominant estate and this change would impair the current
use of the dominant estate or would require material changes ©
improvements already constructed on the dominant estate, Seciion 46} could
justify rejection of the proposed relocation™ Similarly, if a change in

L yip. EASEMENT BazacaTiosd ArT § o5 (Uvir L. T s 20200
WAL 4G

107 Gaip i § 4151

Y et

o §Ain

e

Hiyge, ¢ Maumms v. Campbell, 263 P23 1184, 1187 ki [1daho 2012}
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loscation of access points could be shown to have a material impact on the
future development potential—and thus the value—of the dominant estate,
Section 4(6) would also justify rejection of the proposed relocation.™
Finally, if relocation of an easement would result in a material increase in the
maintenance cosis of The exsement to the easement helder and thus maneriatly
impair the use of the easement, Section 4(6), would, in conjunction with
Sections 4{ 1)1}, alse prevent the relocation from proceeding. ™

(ither Parties' Frferests: Section 4(7) addresses o subject not covered
under the Restatement by providing protection against impairment of the
interest of a security-interest holder of record in the value of its collateral. a
real-property interest of a lessee of record in the dominant estate, of a
recorded real-property interest of any person in the servient or dominant
estate.™ I a securily-interest holder of record having an interest in either the
seevient estate or dominant estate can show that the value of its collateral will
be materially impaired by the proposed relocation of an easement, the
relocation cannot proceed *** Similarly, if o lesseée of record having & real-
property interest in the dominant estate can show that this interest would be
materially impaired by the proposed relocation, the relpcation cannot
proceed,

Section 4T)'s reforence to “a recorded real-property interest of any other
persen in the servient estate or dominant estale™ is intended to address
persons such es the holder of another casement that burdens the servient

W A Boiders, L0 v Dweyer, 808 BLE 2d 1053, 1057 (Muss. 2004} (ohserving thal the
Testriemes approach “maxem s G over-oll property. otility by increasing e wafoe of the
servenl cilale without dimirgshing the valwe of the dominant sstile ] (emphasis added).

" e City of Boulder v, Fasine™s Reservair & lmgativn Co, 214 PO 563, 56749 (oo
App, 2004 {reflssing bo allow alterntion of a dibch amigalion cisssent in fecildimie & tral extensian
‘hecaase alieration of the casemieiil wanld muierally and adversely affi the mamiensece nghts thet
mm gl company enjoved by virtwe of the sasemint)

U | b EASEMENT RELOCATION ACT § 4071 {UINIF. L Cosdp "N 20200

T [ mist cieses, & security-inlerest holder ol recond with an mierest in the serveng exiods will
he uconcerned with 4 propased sasement relocation because, presinably, the relocation will resali
in un incresse in the vabae of ds mollaleral. I any event, a security svierest holder ol recond in esher
ihe servient ar damimint estate, st Like the other persans menbionad in Secion 47, s enidled o
noisce of the judicial proceeding under Seetion S0 of e A See e Part 1LE, aedss 334
326 and sccompmrying exi

1% 4 lemsee of record with an merest | the serviesd estaie is nol sddresied by Sectea 4(7)
because, presurmbly. such 6 lessse cam direct any coneerns i€ his wilh loss of use or esgayment of
fhe serviend esime 1o the servienl ssiEe owser unider the s of 18 lase, O codrse, e servient
clale awner will ypcally be seeking dn enhapee the use wed enjerymend of the servient osiats o 0
rewalt of the propesed relecation



117 LowierT (D Moy [HLETE) 10k aEd 210 Pl

&l BAYLOR LAW REFIEW [Val, 74:1

estate or dominant estate,™ a “unit’” owner, that is, the owner of an interest
in & common-interest community,* of the owner of a mineral interest in the
servient oF doeinant estate. ™ Thus, if the proposed refocation of a vehicular
ingress and cgress easement on & servient estate would materially impair 4
separale irrigation or drainage easement also burdening the servient estate by
reducing the volume of water conveyed through the easement, the imrigation
or drainage casement holder could assert Section 4(7) and block the proposed
relocation, Similarly, if the proposed relocation of an access easement would
encroach on or interfere with a well site or an casement that facilitates oil,
gas, or minerel development on the servient or dominant estate, Section 4(7)
would prevent relocation from occurring.™ In summary, the inclusion of
Section #4(7) fills a gap in the Restatement by providing security interest
holders, such as lenders or other secured partics, holders of significant
recorded leasehold interests in the dominant estate, and holders of oil, gas,
and mineral interests that could be negatively affected by & proposed
relocation, with a-specific statutory hasis upon which to lodge an opposition
to & proposed relocation,

E. Procedural Requirements and Safeguards: Complatnt, Parties,
Service, Ordey, Recardation

Scctions 3 and & are erucial provisions of the ULE.R.A., 4s they respond
to eritics who fault the Restatement for appearing to allow a servient estate
awner to relocate an easement without prior judicial authorization,™' and

WEar a discussiom ol the mberciion between Sectiom 4(7) and Sectiom 1Ha)id) of the Act,
which deals with the priormy. of another necordad sasement that nuight be affectied by 4 proposed
refacatsom, see i Parl 10 Lmnited Effest of Relomixm snd nolcs 38587

28y (INIP. EASEMENT RELOCATION AT § 20171 LLWIF. L Coss's 20200 (defining a
“umit” o medn <o phvsicd ponion of @ common interesl conesnily desimaied for scparatn
pranrship i occopancy with bounderies diserited i g declaraiion desoribeng the commin-EEres
community”]. Thet delisiticn & hasad o the UNIF Cosmiors 8T CWsERSHIP ACT § [03(3)
(Uisite 1, Comind s HMIE)

1 e e Pan 18 Procedural Requsrements @il Safeguards; Complant, Paties, Sorvce,
Oiles, Becordation md notes 35947 arud pecompanying text for o disozssion af the kind of nuneral
imicrest Balders entitled o service of' a surmmons and complainl o petiteon mnder LSy EASEMENT
RELOCATIN ACT § S(hE2) TUNIF. L Coss s 220

W0 iy, F AT RELOCATENN ACT B4 TH (UINF L Cosa’x 20060)

Wi See miro moles 212431-222 and mccompanying texi o discussios of ericl=n of the
Hesismemenil,
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codify judicial decisions that embrace the Hestastament bur insist that & non-
consensual casement relocation should oaly oceur after judicial approval

Commencement of Civil Actien; Section 5(a) begins by requiring a
servient estate gwner seeking 1o relocate an casement under Section 4 to file
“q civil action™™ The precise form of the civil action will depend on the
applicable rules of civil procedure in the relevant state.™

Section S{h¥ 1) than establishes the necessary parties 0 an cascment
relocation proceeding under the Act and guaraniees notice of the proceeding
by requiring the servient estate owner 10 serve a summans and complaint or
petition upan the sesement holder whose easement is the actual subject of the
relocation proceeding and other interested persons.™* The ather interesied
persons that must be served include: “(B) a security-interest holder of record
of an interest in the servient estate or dominant estate; (C) a lessee of record
of an interest in the dominant estate; and (D) ... any other owner of a
recorded real-property interest if the relocation would encroach on an area of
the servient estate or dominant estaste burdened by the interest.™* These
persons are all necessary partics because each has a right to object to and
poicniially block a proposed easement relocation on the ground that the
relocation would impair collateral or some viber real-property interest under
Section 4 7) of the Act, ™

Section S(h}2) however, narrows the category of persons who must
recelve service under Section 5(k)( 1 }(D) because of a potential encroachment
on an ares of the servient or dominant estate burdened by thar interest in the
particular context of mineral interest holders.™ Thus, only a mineral interest
holder whise “interest includes an easement to facilitate oil, gas. or mineral
development” is entitled to service.™ Holders of other mineral interests,
particularly fractional mineral interest holders whose interest s enly in
severed, sub-pirface minerals in either the servienl o dominant estate, are

1 fae Boonng Fork Chub, 1P, v 50 Pode's Ca, 36 P 5d 1229, 123733 (Colo. T L WP
Bualders, LLAC v. [hneer, B M E2d 10573, 1059 (Adass. 2004}

LN, EASEMENT RELOCATION ACT § 3iod i UnaF. L Coss™s 30T

1% 10 ol pimies, @ servieni esteie ovesr woulil bring o declaraiory judement action. See. £,
La Code Civ Proc Asn sns (87 1=83 {32021} |prosading For declamstory judgment acivonsy; Cal
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T I1F, EASEWERT Rl BEATION ACT § SR TH (Lsar L Costsa ™ 004

Y B il

”".l'rl' ‘E'H-”

Wl g S

1H e il



i Ly ¢ Do Wior CeLeTEd Armad FEePN

5 BAYLOR LAW REFIEW [Wirl. 741

exempt from service ™" These kinds of mineral intzrest holders typically have
no possessory interest in the surface of the relevant land and this would be
unaffected by the relocation of a surface easement (and most other easements
as well).™ Requiring the servient estate owner to serve all such mineral
interest holders would be unwieldy and unproductive. In effect, this section
exempts from service most severed mineral interest holders, including
holders of a royalty interest, overriding royalty imterest, net-profits interest.
or working interest, unless, once again, that inferest “includes an casement (o
facilitate oil, gas, or mineral development.™ When a mineral interest does
include an easement to facilitate development, such as an easement créated
for the purpose of providing vehicular access to a drill site or an casement
established to construct, operate, or maintain a gathering line or a pipeline,
then the easement holder must be served *©

Sections 5{c)( 1 -{6) specify the information that the servient estate owner
must inclede in its complaint or petition, such as the servient estate owner's
intent to seek relocation, the nature, extent, and anticipated dates of the
relocation projest, the current end proposed locations of the easement, and
reasons the proposed relocation is eligible for and satisfies the Aet. ™' This
information will give the casement holder and other necessary parties an
opportunity 1o decide whether to consent or object fo the proposed
relocation ™ Nothing in the Act, of course, prevents the servient estale owner
from providing all of this information to the easement holder and other
interested parties in advance of filing a civil action.™"

Saction S{c)i(6) is slightly different in focus. Tt requires the servient estate
owner Lo state that it “has made a reasonable artempt 1 notify the holders of
any public-utility easement, conservation easemenl, or negative easement an
the servient estate or dominant estate of the proposed refocation.™ " In effect,
this provision alerts the court to the possibility that certain kinds of easements
are not eligible for relocation under Saction 3{(b)(1) and whose interests are

ME SN2 eme nd
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M many cases, a prudent servient esisie owser will do just duat and aliing t olumin ol
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the act

M T, EASEMENT RELOCATION ACT § 5166 (URIF Lo Cowm s 20200



o LoyErT 430 Mor Do) SO TR 3B

22 EASEMENTS AND CHANGE 63

also protecied under Section 3(b)(2} might busden either the servient or
dominant estate.™ This is crucial because Section 6{a)( 1) of the Act requires
a courl to make @ threshold determination that the easement suhject to
relocation is, in fact, eligible for relocation under Section 3.%% The LLE.R.A.
Drrafting Commines intentionally chose not 1o make holders of the excluded
easement categories {public-utility cascments, conservation easements, and
negative easements) necessary parties out of concern that they might be
served with process but then, due to lack of resources or access to legal
counsel (particularly in the context of & conservation easement or perhaps a
small urility cooperative), might not appear and defend their interests in
court.™ A failure to appear and contest a judicial relocation action after
recaiving service could then result in the easement holder being barred on the
basis of res judicats from attscking a judgment against its interest. ™! Section
S(cW6) nevertheless provides additional protection for the holders of the
excluded eagement categories by bringing their existence to the amention of
the court se that the court can verify that an excluded easement is not being
relocated or otherwise harmed as discussed below.

Section 5(d) is also designed 1o speed resolution of a judicial easement
relocation proceeding by providing 8 mechanism for all other necessary
parties (other than the easement holder whose easerment is subject to
relocation) 1o file a document with the cowrt “that waives its rights to contest
or obtain reliel in connection with the relocation or subordinaies its interests
10 the relocation.™* Once such a documem is filed. the court may excuse
that party froem answering or participating in the proceeding and thus
eliminate any further expense for that party. ™

-|u$.,‘ i
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Miles il § 5, cmL T,

U BemTATEMNT OF THE LAW (SECONDY: Jupcuents § 3di =030 {I980) (stabmg (el the
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service of prooess. "),
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lisied under subsections Sib) 1EIICT or {1 who must receive & sumnsms and complaimt of
pelithn)
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Required Findings; Order: Section & focuses on a court’s abligations
when confronted with an ensement relocation proceeding under the Act. First,
Section 6(a) 1) mandates that the court determine that “the easement is
eligible for relocation under Section 3. This requirement protects the
holder of any of the casements specifically excluded from the scope of the
Act—a public-utility easement, a8 conservation essement, of a negative
easement—irom having its easement improperly relocated in violation of
Section b and also assures that the new location of an easement eligible
for relocation will not “encroach on an area burdened by a conservation
easement” and will not “interfere with the use and enjoyment of a public-
utility easement or an easement appurtenant Lo & conservation easement.”™"
This provision thus provides an important check on & servienl estale owner
and protection for public-utility and conservation easement holders by
preventing an ineligible easement from actually being moved and preventing
an eligible essement from landing |n an area burdened by a conservalion
easement or interfering with one of the other exempt easements, all without
requiring the holder of an exempt easement to be a parly to the judicial
easement proceeding. ™

Section 6{a}2) requires the court to defermine that the proposed
relocation “satisfies the conditions for relocation under Section 4.7 This
simply makes clear that Section 4 is the heart of the Actand directs the court
to apply all of its substantive conditions in making its ultimate determination
a5 to-whether a relocation 15 permitied.

Owce a court determines thal a relocation 15 appropriate, Sections 6(b)-
{d) require the court to issue an order authorizing the refocation and the
servient estate owner to record a certified copy of that order, along with an
explanatory statement, in the approprinte land records of the state '™ Sections
SN IHT) specify the contents of that order, with the most important

i palap 1)
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information being the immediately preceding and new location of the
relocated easement, ™ the kinds of mitigation that the servient estate owner
must provide to the easement holder during the process of relocating the
casement, ** the plans and specifications of any improvements that must be
constracted so that the easement holder can use and enjoy the easarment in s
new location,”™ and any other conditions that must be satisfied to complete
the relocation. ™

Sections {bY 89 require the court to inclode provisions for the
payment of expenses under Section 7 and lor compliance with the obligation
of good faith under Section 8, both of which are discussed below. ™ Section
&0 10} requires the court 1o “instruct the servient estate owner to record an
affidavit, if required under Section a). when the serviemt estate owner
substantially completes relocation. ™™ Section 6(c) widens a courn’s
discretion in fashioning an order authorizing relocation by allowing it w
“include any other provision consistent with this [Act] for the fair and
aquitable relocation of an easement, "

Finally, Section 6(d) requires a servient estate owner that obtains judicial
approvel for relocation o record, “in the land records of each jurisdiction
where the servieat estate is located, a certified copy of the order under
subsection (£)."™ In most cases, the Section 6{b) order will be the first of
two documents that must be recorded to complete an easerment relocation. ™"
The second document will be the relocation affidavit specified in Section
9(a) 1), which certifies that the easement has been relocated. ™ When no
improvements need o be constructed or altered for use of the relocaed

US| IvaF. EASEMENT RELDCATION AT § 6 i3 4] {URIF, L Coami ' 2025)

bt A ER T

ikt g arbus),
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Bl B SRR 9. Foi diseussions of Sections 7 and ol the Act, s== fear Pans 11 Expenses—
i

B Uwip, EaSeuinT RELOCATION ACT G600 10 (UM L, Conis's 20300 Secline % 15 0
safegurd adided for the honefit of an snsermens holder W assure thal the sasement holder enjoys
uninterrupled use of the casement subject to melocation in i3 old lecation wnil all of the wark
necessary for relocation i complete. Usip, EASEMENT RELOCATION ACT §9 (UNIF L, COMM'N
20210, dissngsad vy Pam 1A fidevit ol Belocation

ST LINIF: EASEMENT RELOCATION ACT § So) (URIF. L Comid s 2020}
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easement, the recordation of the order approving relocation under Section
6(d) will constitute completion of the refocation. ™

F. Expenses

Seetion 7 follows the Restaterment by declaring that a “servient estate
owner is responsible for reasonable expenses of relocation of an easement
under this [Act]."™" [t breaks new ground, howeever, by specifying what some
of those expenses might be, incleding constructing necessary improvements
o either the servient or dominant estaie, mitigation disruption measures,
obtaining governmental approvals or permits, preparing and recording any
necessary decumenis, any title work reguired 1o complete the relocation, ttle
insurance premiums, the fees of cxperts necessary to peview plans and
specifications of necessary improvements, maintenance costs associated with
the relocated easement that exceed those in the former location, and obtaining
amy necessary third party consents.™

Motably, Section 7 does not address litigation-related attorney fees. Thus,
the U.E.R.A. does not displace the general American rule for attomey fees,
and each parly 1o i contested easement relocation proceeding will sull be
responaible for paying its own litigation-refated attorney fees in the ahsence
ol some other applicable state law.™

CF. Doy of Good Faith

Once 8 court issues un onder under Section 6 authorizing an easement
relocation, Section 8 requires that all parties in the civil action must act in
pood faith to facilitate the relocation.™ This duty to et in good faith s
grounded in an understanding of an easement as a long-term, concurrent
property relationship that imposes mutual duties of accommodation.™ As
noted earlier, a number of U5, courts adopting the Restatemenl approach o

a8 41

67

T =04, The Suproeme Court of Appeal af Soeth Afnica elso inssted that a ssrvienl
estate cowser thet obtaies approvel o relocate & precial servituds pay the costs involved in amending
pndl regisiering the ttde deeds of the sersent cstate, and if epolicable, the damnani e
Linvestment O v Hammenley, 35 A4 L. Rep IH5, 294 (Sup L App 2008)

T INIF. EASEMENT RELOCATION ACT § TeL cmen. 2 (LsaF. L Cowiv ™ 20

| T

S0 e Lowell, supre moke 96, il 3647 (discussing the principle of mutbual swenemodion
the law GT gizemens nil serviudes ag common mad avil liny)
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easement relocation have specifically endorsed this principle of mutual
accommodation in an essement relationship,*™ A number of other uniform
acts promulgated by the Uniform Law Commission also require parties
bound together in & long-term property relationship to act in good faith.™

. Affidavit of Relecarion

Section 9 of the ULE.R. A, addresses another potential concern about the
Restatement approach to easement relocation—she possibility that a servient
estate owner will commence a relocation and destroy improvements in the
existing location but never complete the improvements needed o make the
relocated easement usable in its new location, This section responds to that
CONCEM in B wals.

First, Section Wa) provides that “{i]f an order under Section & requires
the construction of an improvement as a condition for relocation of an
easement, relocation is substantially complete, and the easement holder
is mble 1o enter, use, and enjoy the eagement in the new location,” the
servient estate owner must record an affidasvit attesting to these facts in the
local land records and then send, by certified mail, a copy of the affidavit to
the easement holder and other parties.”™ [n eszence, this section conslingmes a
means of providing formal notice to the casement holder that all of the work
necessary for its use and enjoyment of the relocated casement is complee ™™

M Roaring Fock Club LT v 5t Jude's Coc, 36 P 3 1229, 134-35 (Cale. 2601} {explaming
thit Cpliendn Law increasiogly roognizes that when there are two compeling (02518 o the same
laed, those miceesis “should Be sccommodated oF possibis™ and éndorsing the Restalamen
approach to sssement relociion a8 consisient with that “sccommedabion dectrire™), MPM
Ruilders, LLC v Thwver, ®06% M E2d 1053, 1058-5% (Muse 2004) {guacding Soarng Fork Cluh
L 36 P 3dat 1297 For the propeaituds shat *fo]leady, She best coorse 4 Tor the eomers in agnes i
aliraiinns thal venild accrmmndase both partics” uss of thelr respective properties (o the filike
extent passible’'); B & 5 Tova. v Sty Ausciioss Lol | 725 M W .2d 871, &80 {Mel O, App 200E)
{sating, that “MNebrasks cese low provides that tw owner of & serviesd estuie and the oweer ol 8
dominant estiie enjoy cornelatve fifs . and the owners st hise due regand R each other and
shouild exsscise that degree of cre mnd e which 4 jus1 coosideration of the nights of ke Gikier
demmands™).

M e g, LM COMMN [MTEREST OwnERSHIP AcT § 1115 (Lhr, L. Coked's 2008}
(“Every cootract or. duty povemed by this [ect] imposes an chligation of good faith m is
perfarenkecs orenforoement 71 Lhar. Howe Foaeci oS ke PROCS, ACT § 105 (UNF. L. Cows
201 57; LINIF. SIMPLIFICATHIS OF LAND TRANSFERS ACT § 1-301 (Unif L Somm'e 1976

I nar. EASEMENT RELOCATION ACT § 9k} [Lhar, L. Coisisd™y P20

" See il
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Perhaps even more important, though, Section 9(b) assures that the
easement holder and others will have the right to enter, use, and enjoy the
ensement in the current location until the relocation affidavit described in
Section 9(a) is recorded and sent to the parties.”™ [n effect, this requires the
servient estate owner to continue to provide access to all of the improvements
necessary for use of the casement in its original or current location until ail
improvements necessary for its use in the new location are complete and until
any other conditions of the courts section 6(h) order are satisfied. "

I'n what is likely to be the relatively rare case of an easement that can be
used and enjoyed without any improvements on the servient estae—for
example, a pedestrian access or recreational access easement unmarked by a
path or trail or some other kind of casement for which necessary
improvements have yet to be construcied by the easement holder—Section
9{c) simply provides that the recording of the court’s Section 6(d) oeder
authorizing a relocation will actually constitute the relocation. ™™

I Limiled Effect of Relocation

Section 10, which sddresses the limited legal effece of an easement
relocation under the Act, is based on the premise that a relocation under the
Act does not create a new casement; rather, it merely changes where the
easement may be utilized by the casement holder to satisfy the affirmative,
easement-related  purposes for which the cesement was  created™
Accordingly, Section 10{a)( 1) clarifies thal a relocation under the Act does
not constitute a new transfer or grant of an interest in either o sérvient estate
burdened by the easement or a dominant estate bencfited by the easement™

Furthermare, Sections 10ak2) through (4) clarify that an casement
relacation under the Act is not a breach or default of, and will not trigger, &
due-on-zale ¢lause, or other transfer-restriction clause, under an applicable
recorded document, such as & mortgage, a lease, of any other recorded
docurment that might be affected by the relocation ™ The potential
interaction, if any, between Section 10 of the LLE.R.A. and federal legizlation
designed to preempt stale laws that restrict the enforcement of due-on-sale

e k)
"".‘;H.'ﬂ'

g R

T 10, ]
o g LRl

T § i 2={4h
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clauses in the context of residentisl real estate is discussed in the commens
to Section 10

Section 10(ai3) addresses what is likely to be a rare conflict, This section
provides that a relocation under the Act “does not affect the priority of the
cesement with respect 1o other recorded real-property interests burdening the
area of the servient estate where the casement was located before the
relocation, ™™ Relyving an the underiying premise of the entirety of Section
|0 {that & relocation under the Act does not create a new easement), Section
|(a)E5) establishes that a relocated easement retains the same temporal
priority in the public records as the original easement. Section | 0(a)5) limits
this principle of retained priority, however, by confining its geographic reach
to “the area of the servient estate where the easement was located before the
relocation,™® Thus, if an easement is relocated Lo some other portion of the
afiginal servient estate not burdened by the easement subject to relocation
but burdened by another real property interest thal was recorded on the
servient estate agffer the establishment of the easement subject to relocation
{or if it was relocated to another estate entirely), the relocated esgement will
not necessarily have priority over the other recorded real-property interest.™
However, because the holder of such a recorded real property interest in the
servient estate would be served and received notice under Section S(b) | D)

18 Gap ol § T3, gl 0.2 {raling that ~as siandard residentin] logn documenis do nol speafically
cliracterize an easernerd relozulion s i eveni miggering @ defimlt or dog-0m-salé dlause, Section
121 clarifies that, insuch a mse. an exsement reloeation will not have the elfectof rgpehisg 4
beepch or defilt ar spplication of a dus-se-sale chuse oo cther ansfer resricion clase”y Fora
thonsogh disctssian of e histary, parpose, and spplication of Section 341 of the Gam-5t Germain
[reposivery Instiutions Act of 1982 (Giem-5i German Deposilory Tngtinitgds Ast al 198z, 12
USCA § 1T j-5) see Grami 5. Melsom, et o, REAL ESTATH FINARCE Law § 524, & 51543
(i e, 2015).

W IIp, EASEMENT RELOCATION ACT § I00ak 5 |{Line, L, Cownd s 2020)

W7 ol NOERIS ).

e cgmmeni 3 ko Section 1§ illussaes the effect of this provision with m example

Suppuse ihe sosement subject io nelocstion anginally fardens parcels A snd B ATy
relocation the exsement will basden porcels &, B, and C. Muorlpages 1 was recorded on
parcets A, B, and € subscguent o the recarding, of the emement an parcels A and B
orgaze 2 is rocorded only mgainst pesvel . Under Sectson [0a5), the relecaied
pasemers, wincl & now located on parsels 4, B, nd O wall have priprity over Morigags
| bui will be sobardinate w0 Morpee 2

fd 10, cmz.n5
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of the Act, any patential temporal priority conflict could be addressed by the
court. ™

S Nowm=wiaiver

Section || of the U.E.R.A. departs from the Restatement by making the
Act's core relocation right immune from waiver.™ As readers will recall,
Section 4.8(3) of the Restatenent states that “Julnless expressly denied by
the terms of an easement, as defined in Section 1(2), the owner of the servient
esgare is entitled to meke reasonable changes in the location and dimensions
of an casement....™ A few cours latched on o this pertion of the
Restatement, and to introductory language in Section 4.8 relevant to
determining the initial location of “a servitude,"™ 10 hold that a servienl
estate owner could only change the location of an easement if the easement

i & At ), discussed supre ooie 335335 med sccompanying iext The oot afdsr ader
Section Sib) smskl mchile my provisses necessary B address wmpornl pnorily vis-gvs sich 4
recorded renl praperty imercsi under the suthority of LnF. EASEMENT RELOCATION ACT § fic)
{UNIF. Lo Conmi®s 200400

e Section | providex

The righs of & servienl cilsle Gwher 1 redocnie an emsernanl ancer hid |as] may e
be walved, exclnded. or resiricied by agreemsnl even il

{1} tee insEramcrd sl dhe casament probibils reloclen or Comims 8 waner,
exchasian, or restrictinn of this fact].

{2) the instrument creating the saemenl néquire consesd of the eavement holder 1o
amed the demrs of The SHEsmen; or

13} the locaiom of the casement |5 fized by the instrument ceming the sisement,
another agraenent, previous condoc, soquizscees, cstopped, of implication
T g 11
PRESTATEMENT, myvra nolo 160 & §4-6(1)
L B AR 12

Exgept whers the focsuon md denersions are: determmed by e mstroment ar
cireerEnnoes sumuunding croation of o servifnde, they e determined ns fallows:

{13 T pmer of the servien estase kas e right within & ressoneble dme lospecfy
i Incesiom that is reasanahly suissd o iy out the purpase of the servibide.

r2) The dimensicns are thoss reaseially secessary far enjoyment af the sirvilude

M {emplisis added). The Restmiemer dmfiors, however, likely imiended che italiceed Fanguags
semply &0 indicatc that the pEnics 10 & “servarode” agreement arc always “Free o desermine the
lscation and dimersions of 8 servende™ i the mitial agrecmen. & @ eomt o
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was undefined, that is, if its location was nol expressly defined by a metes
and bounds description or some other indication of i location in the
instrument that established the easement.™ The Restatement comments also
indicate thal parties to an easement sgreement cam expressly agree o negabe
the Restaternent s own terms, and they even advise that “[i]f the purchaser of
an easement wishes to retain contrel over any change in location, the
instrument should be draftad to accomplish that result. "™

Section 11 of the UERA. unequivocally rejects not only the judicial
holdings menticned above but also the Restatement position that unilateral
relocation hy a servient estate owner subject to the Restatement’s criteria i3
merely a default rule that can be altered or waived by contractial agreement.
Section 1113, which strictly prohibits the “waiver, exclusion, of restriction”™
of relocation rights established under the Act, and Section 11{2), which
expressly prohibits panties from drafting around the rights established in
Section 4 by requiring easement holder “consent . . . W0 amend the terms of
an easement,” both make clear that the relocation right established in Section
4 s not subject to waiver or exclusion in any manner and thus depars from
the Restatement’s lenient default rule position™ In effect, these two
subsections adopt the German position on waiver and contractual
limitation.”® Furthermaore, Section 11{3) expressly rejects the narow
approach to easement relocation followed by the courts that limited
application of the Restatement to undefined easements.”™ The strong, anti-
waiver provisions of Section 11 assure that the U.E.R.A. will remnain useful
for years to come instead of being easily negated by boilerplate provisiohs
inserted in easement agreements that would otherwise restrict application of
the Act. Section |1 also protects an unsophisticated servient estate owner
who might unwarily sign an easement agreement that prevents resort {o the

M e v, Woung, TOS NUE 2d 49, 653-54 000 1) At James Wil Ine. v Cussingham,
L0k P 190, 19004 [Mey 2008, bar see Towe of Elletissdlle v. Desgpirin, 811 M E 5d 987,992
04 (I 3018y (=xplaining tha Seclion 4 303 ) of the Restatement wis mast likey nod migided i be
restricied to undefined cisemenis)

L PSTATEMENT, arger moke 16, dl § 4.8 com. €

T r, EASEMENT RELOCATION ACT B 11T (Urar, L. Comisa’ s HiHIE cmus. m. -3
Sectces LU 1) mnd 12 also nejuct dicta ga WP W0 Builalers suggesting thal partcd w0 &8 sagemen
apreemenl could abweys opt-out of the Restatemest approncli by evpress conmnrim oo
B P M Buildem, LLC v Dwiper, 300 TE 2d 1053, 1058 {Masa 2004

TS RGE § 102301 =120 4% Forrester et al . Rothman & C, tons, 1978 discossed supho pote

151 und accompanying st
1 iy, TOG ME 34 ap 68354, S0 dames i 200 P s 10504,
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Act and will prevent courts from giving 4 cramped, narrow interprelation of
the Act that would limit i application (o undefined sasements.

The Act's mandatory nature is justified for several reasons. First, the
numerous additional substantive and procedural safeguards that have been
built into the A<t provide greater protection for the easement holder (and
other interested parties) than the Restatement and thus assure that the Act
cannot impose any material harm on the easement holder.™ The Act's
mandatory nature is also justified because the Act provides a form of
consumer protection for grantors of easements, American contract law and
property law already feature meny mandatory rules designed w protect
vulnerable parties from unintended, harmful, long-term consequences of a
naive contractual choice, ™

Relatedly, Section 11 prevents a servient estate burdened with a poorly
Iocated easement from becoming practically inalienable or insusceptible of
reasonable future development just beciuse al some point in the past a
landowner granted an eagement appurtenant or in gross but failed m reserve
@ right to relocate the casement or @ landowner allowed a prescriptive
casement to ripen under the laws of prescription. American property law has
always been suspicious of direct and indirect restraints on alienition of land
because they have the effect of taking property out of commerce or making
it unfit for adaptation to new circumstances."™ While the ULE.R.A"s exacting
substantive criteria and robust procedural safeguards preserve the funcrional
utility of an easement to a dominant estate or easement holder, the non-waiver

P S UNIF. EASEMENT RELOCATION Ao B4 (v | Coasisi™ 2020}

™ Gowiiin, anging noie 300, a0 3654

A JoeerH WRLLIAM Sregnr, PROPERTY 28185, 129 (dth od. B014); s il RESTATEMENT,
gtk L, ot § 3 4 (A servitude that imposes a dinect restrning on alienabon of e hundeted
eslmie is imvalid iFe restais & unresasonatle. Reaomabdenizis is determinsd iy weigheg the aility
i ke pesiram ngaimt the injoricas corssyuinses of enfancing the restraing. ") snd § 3.5 (1) An
otberwise valid servitide 18 valid i1 @ven i mdirecily restmuns alenates by lemicng the use thi cn
bse made of propemy, by reducing the amoesl ieafizable by the cowner on sele or ather ransfer ol the
pruperty, of by olcrwise redocing the value of the propenty. (11 A servimde that acks o rational
pestifiganom is mvalid. ") In 2 sense, Section 11 of the LLER A cen be underiiood as Rl filting, fhe
Hestalemen!’s gereral prossise in sohject all questions shoul & servitude's validicy 4o o practical and
pedicy-nrieni=d disamsion of wielher the servinade 15 itisgal, unconstituliomal, o violales pable
policy. & ul ¢h 3, o, soie, § .5 Section 11 also preveats, corsisient with Secian 34 of te
Restaiement, anvy casement, ofber Usan se speaibonlly exclnded under Section 3b) al the Act,
from becoming perpetunlly foced i place based on & conirstual waiver of gie right o relecste and
s becaming, in effect, a kind of dires] restraint oo alienetion thal does mol serve o roasceabe
paposc. &4 § 34, emit ¢ | detsfing “hemmifil effecs” this Aow from urreasonable drect nestrinis
o ahieniion]
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provision of the LLE.R.A. preserves the alienability, functional flexibility,
and long-term development value of & servient estaie'"! Meanwhile, the
Aet's seope exemptions for conservation easements and negative easements,
which can be used o create perpetual restrainis on development and which,
of course, do limit the alienability of burdened land, will preserve the valus
of those easements.'™

K. Srandard Provisions

Sections 12, 13, and 15 are standard provisions found in most uniform
acts pramulgated by the Uniform Law Commission,™ Section 12 provides
that in applying and construing this Act courts should pay heed to “the need
1o promoge aniformity of the law™ with respect to the subject matter of fhe
MAct among the states that enact iL*™ Section 13 sddresses the relation of the
Act to the Flectronic Signatures in Glabal and National Commerce Act.™
Section 15 contains the Uniform Law Commission’s standard severabiliny
clause, "™ Mone of these provizions should be controversial in any legislature
conzidering adoption of the Act.

L. Legal Transitton — Retroactivity

Finally, Section 14 provides the trensitional rule for the UER.A. by
specifying that the Act “spplics to an easement ereated before, on, or alier
[the effective date of this [Act]L™ Put simply, the Act applics both
prospectively and retroactively. As should be clear by now, an casemcrt
relocation can only proceed under the Act if the relocated easement will
provide the easement holder with the same “alfirmative, easement-related
bepafits™ that the easement’s original location delivered o the easernent

“‘SIHEEH,au,m: fiipbe SH), 400 gy 18] -EE,

I WIF, EASEMENT RELOCATION ACT § 30h7{UniF. L Cobi™w 20204, discussed sypra
Part. I Scupe

e e, UNIF. COMMDN N7 OWNERSHIP ACT 4 1-113 [UnaF L Comwcs 2004}
{providing &0 example of the sanderd provisions in another seafoees st}

Wi Iy EASEMEST RELGCATIoN AcT § 13 (Lhar. L Cowed' DIED

4B 513

5 GF & 15, Soction 15, however, will only be ncluded ma version of the Act if thin sime lacks
# generil sevemhility stataie ar @ judscal naling of the highest coont stabing & pencral nike of
severability. fd (lepisiative sosgl
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holder*™ [n light of the seven substantive conditions that a servient estate
gwner must satisty under Section 4, including the condition that the
relocation will not materially “impair the physical condition, use, or value of
the dominant estate or improvemenis on the dominant estate,™ the
extensive procedurel safeguards in the Aet,''” the obligation of the servient
estate cwner to pay all reasonable expenses of the relocation,'" and the
protections of the easement helder’s continuing right to use and enjoy the
easement during the process of relocation,' application of the Act will not
deprive the easement holder of any functional benefits of the easement and
will not cause the easement holder o suffer any material harm, even during
the relocation process, regardless of whether the Act applies o an casement
created before, on, or after the effective date of the Act.

Diesgite these substantive and procedural protections, some readers may
still wonder whether retroactive application of the Act would constitute an
uncompensated taking of private property under siale or federal
canstitutional principles. Fortunately, one state supreme court has already
answered this question in the context of a staie statule that provides for
relocation of an easement on terms similar to, but sctually less exacting than,
the U.E.R.A. [n Starewilde Construction. fnc, v, Peiri, a servient estate owner
that sought to develop a fifteen-acre parcel filed a declaratory judgment
action to obtain judicial approval o relocate an express vehioular access
casement thal served seven adjacent pareeis. '™ The servient estate owner
brought the lawsuit afler obtaining 8 conditional use penmil requiring
construction of 2 new road to serve the domimant estates,'™ and it sought
judicial autharization for the relocation of the casement under [dahe's private
aceess road relocation statute that grants 4 private landowner whose land is
burdened by an undedicated vehicular access road a “right at their own
expense to change such access to any other part of the private lands,” as long
as the change is made in “a manner as nd to ohstruct motor vehicle travel, or

"t g 14, emi§

"0 g 4i6) (emphasiz added)

0yt g S, discussed spra Section 11 Procederal Requirements end Safegnans Complainl,
Partes, Serviee. O, Rensedalion

it g 9, discussed ruper section 1A Mdew ol Kelocaan

Mg §E RIS T Wl

445247 P3d 050, 632 (Idabo 2001,
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o otherwise injure any person or persons using or interested in such
mocess,™!?

In affirming the district court order allowing the proposed relocation, the
Idaho Supreme Court first ruled that allowing unilateral relocation of an
access rond under the statute did not amount to a per se injury merely because
the result deviated from the wraditional common law rule. " Morcover, the
court also held that relocation of the sccess road easement was not an
unconstitutional taking of private property without just compensation under
either the Fifth Amendment to the 1.5, Constitution ar the Idaho Constitution
becase the statute expressly required the change be made in 8 manner that
does not obstruct vehicular travel over the road or injure any interested
person’s access over the road.''” As the court put it, any relocation authorized
by the statute will thus “provide the dominant estate holders with the same
benefifcial] [interest] they were entitled to under the easement by its original
location.™"* Therefore, the court reasoned, the easement holders would not
suffer any specific constitutional injuries that would impair their ability 1@
access their properties If relocation was permitted " [nterestingly, the court
noted that the dominant estate owners did not cite any authority for their
argument that relocation of an casement under the statute constituted a
taking*™ Just as the Idaho Supreme Court ruled in Stafewiale Cosstruction,
retroactive application of the UER.A. will ot be & taking because the
easement holder sill has the right to use and enjoy a perfectly functicnal
easement, and the easement holder will not suffer any material harm.

T, JUSTIFICATIONS FOR THE LLE.R. A

As Part [ of this article has demonstreted through its review of the case
law preceding and following the Restatement, judicial views conceming

Foanc CooE § 33313 (32 L

V8 Brarrvide Consir, 347 P3d a8 63456 (inding that legistature micndod ta maodify comewa
law ou-unilateral reiccntion rule a5 expressed m Stamans v, Sobrson, 224 P2d 200, 300 {Arig
19500, becmase il ol meaet twia oiher siatutes requiring easemenl halder coaseat for rebocitma of
ahes kinds of emsaments while allowing mom-cinsensual relocation of motor vehidles acess
emsanenis mnder 1D0AHD CoDE § 35313

Sl 68 (queting 1AM CODE § 55-313)

0 65T

e ot GET-58.

A0 g 656 The coun’s observabion s nok soipeising as the author of this article has mod
Incaled sy decisron halding hal recactive applioicn of the Reslsamesl, or any sale s
allowing unilatersd sasemem refocmion for thal matier, wosild cofisiluie a @king
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untlateral easerment relocation have ebbed and flowed over the years. Furiher,
a5 Part 11 has demonstrated, the UER.A. builds on the Restatement’s
doctrinal breakthrough (and the Civil Law approach followed in Louisiana
and elsewhere) but refines the Restatement approach in numerous ways. This
final part expands to address policy arguments, both those made by judges
and scholars opposed to any kind of unilateral easement relocation right,**!
and those in favor of such an approach,'™ and sets the debate about easement
relocation in a broader theoretical framewaork.

In general, the version of unilateral relocation offered in the ULE.R.A.
represents an  economically  desirable, welfarc-enhancing,  socially
constructive, and fair doctrinal advance in American property law., It is based
on an understanding of an easement, not as an absolute, unconditional
property right that an easement holder can wield like a Blackslonian stick
against a helpless servient estate owner, but rather as a long-term property
relationship in which both the easement holder and the servient estate owmer
owe each other duties of mutual accommaodation and reapect '

Moreover, the UE.R.A, recognizes that an casement is not really like a
mythical fee simple absolute, entitling is owner to exercise complete
dominfon with respect to all nor-ewners, subject only to the limitations of
the law of nuisance, Instead, the U.E.R.A. acknowledges that an easement 15,
in fact, & limited, mon-possessory property interest that entails a complex
relational matrix of mumal obligations that, from time to time, requires
judicial control if the parties cannot reach mutually acceptable compromises
an how to respond to changed circumstances. '™

T Rpnor & ELy, snpre nale 26, 85 713, T 16 (Spring 20003 derificizing Restsomatic Dith,
aupry naie TR (samcl, Nole, The Right of Chimers of Serwerd Eafetes o Relecate Edmoies
Caitieraly, 108 Hany, L REY 1683 [ 1996) (ealyzing teotaive drafl of secion 4.803) and
favoring irnditional mutusl consent rule), Joseph Kakesh, Recend Devirions of the Lnifed Starex
Tt o Apperals for tee Distras of Crdumbise Mrapeeny Lo, T3GED WasH. L REY. 918, F27-18
{1005 {orlicizng R esiieEen)

SEGERALD KORNGOLDL PRIVATE LA LSE ARSANGEMENTE: EAsEMENTS, COWEMANTS
AnD EOUTTABLE SERVITUDES §4 (3jek o |96-59 (3rd d 2016} (sdopiing seuirnl posstion an
Restaiemends; V. William Scarpatn, “fx 7w "Cwpht © or Hevi T Laareen o Lave fo Sop Wirtspiag
it Lowe fre Fecppesd 33 TEMP L REV a3 #4246 1201 61, Komgold, sipr 264264, a0 1568
A Ly, supra noge Y8 (argaing in Gavai il el fied versiom ol section 4,343 ) olMhe Rejatement],
French, supeo note 310, Dosgles B, Homrds, Saforcing the Egeier B Wasonrd ddopiivg o
Prigresein Rl for Rofovation of Eorrmenrs®, 81 Mo L REV. 103%. 1060 {19%96] (supporting
tentatrvye drafl of sectiom 4 K3} pver the iradilicnal approach)

13 pyett, smpera oole 98 ol 43
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Finally, the Ul E.R.A. recognizes thal an easement is not & static property
commaodity suhject to modification solely through market transactions.
Rather the U E.R.A. appreciates that property law often creates complex,
reciprocal duties among the persons affected by an easement. In short, the
UL.E.R.A. recognizes that an easement is 8 prime example of “governance
property” or property as proprien.®™ [t will thus help the American legal
community appreciate something that many other legal systems around the
world have long realized—that an easement or servitude representd an
imporian: model for resource sharing and provides opportunities for mutual
benefit and just social refations, @

This part of the article considers four fulerums of debate over the
desirability of recognizing a unilateral casement refocation right. The first
debate fulerom turns primarily on utilitarian claims sbout the costs sl
berefits of the muteal consent rule or the unilateral easement relocation
alternative in terms of short-term certainty and long-term flexibility, The
second fulerum addresses similar concerns but stages them in terms of
eoonomic fairmess and the risk of windfall gains and lfosses, The third and
fourth axes of debate turn on more formalistic claims abowt symmetry in
easement relocation rules and appeals 1o the ideal nature of an casement as 4

prototypical property form in the architecture of property law.

A. Shore-Term Certainty versuy Long-Term Flexibility

The first fulcrum of debate over easement relecation typically begins with
the argument that recognition of any kind of judicially sanctioned wnilateral
easement relocation right will lead 1 uncertainty, erode trust between the
parties 1o an easement, and provoke unnecessary litigation and potentially
gven harassment of easement holders.'™ Although judges initially made this

A e ety Ciregony 5. Alexonder, Coversance Propeery, 1680 U, Py, L Bev, 135D,
1R (2012, GREGCRY % ALEXANOER, ComsoniTy 8D PROPRIETY: COMPETIHG YiSIoNE OF

PeeorERTY N AsERic Ak LEdal THOUTGHT 17761971 (1997,

5 S gonarally Rashii Dysl-Chind, Sharing g Cothede, 46 Cosx L REV, 647, 677-79
(2013 {ieseribing the broad spulse soward sharng m Amsrican propery law decision making
md arguing for grealor recogalive amd frmelizesion of @ interest-owomns and saring-hased
approach W progery disputes); ol at S67-99 {detailmg this approach m dhe context all mplied
EFEESMIETLE ).

ante, The Sigly af eners af Senvien Exfotez do Relocaie Easamemis Dnifaderally, 109
Hagy L REv, 1493, 16855, |700-10 (1996), BRUCE & ELY, suprs mose 26, §§ 7:13, T0&
Saenanis v, Juhnsen, 224 P3d 200, 202-03 {Arz. 1950), modied an rek g, 22 1.2d 956 (Ariz



OT LEnETT 1T MU DRLETE] WIL2Z1 1 1 P

78 BAYLOR LAW REVIEW [Wal. T4:1

¢laim without any empirical or theoretical support.™ some commentatoss
have advanced more sophisticated versions of the argument based on Coasian
accounts of the presence or absence of transaction cost [Hetion, ™ or
speculations &s to whether parties o an easement relocation dispute would be
members of an effective norm-producing community with thick or intimate
relational bonds that could easily resolve intra-community dispures without
resort fo the formal legal system**

One common feature of all versions of the argument that the Restatement
approach to casement relocation will increase controversy and litigation is
the observaticn that the Restetement itself does not reguire a servient estate
owner to seck judicial appreval of a proposed relocation before actually
moving the easement®’ This failure, the crities suggest, could produce a
cascede of imerlocking problems: (1) the servient estate might rush to
relocate & hurdensome easement without secking casement holder consent;
(2) the servient estaie owner's improvements resulting from the unilateral
relocation would then men into sunk costs discouraging the servient estate
owner from engaging in fruitful negotiation; and (3) the resulting
destabilization of the easement relationship will force the easement holder to
litigate to protect its interests in the original easement location *

194 17 D v Brukc, @11 A2 660, 665 (Me. 1530% Hemes v Pettengil, 538 5. 24 715, 736-37
L 2000}, Maeheskin v, Low Income Hous. Inst Ing: 43 P2 570, 576 (Wash. Cu App 20T,

18 Srawaaiti, 234 P2d ot 202-03
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could ke inconseyuential in Coasiun tenms, hul Sen notng et the inhere katersl manopaly
situation sreansd Ty an easement may increnss bargasting cosis asd tes make the dhoige o Fa detault
rule more significasi

ks swpea mote 420, ol 1702-05 (exing and discussing BOSERT C ELLICKSDN, CIROUH
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U an exsement relocmion dispute anc members ef an elfective norm-producing cormnity. these
kinds of disputes probally do molocour fregeently ennugh for the someranity o geneme applicable
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"iNoge, wupra note 421, & 1TH-E L Ot sagss nole 28, % ST Tawn ol Ellenswille v
Dhespiriva, 111 W E 34 947, 93697 (Ind. 2010} (eiting anid quoting Note, suprs note 421, ol 1701
for propesition thet adoption of Restnemen woald lead o serviend estald awmer i “take ininl sieps
to relocils e emement unilaterally becawse he does et ez the deminesd estate-helder's prioe
consent.” resulirg imvesiment of reeoirss would prodece “sunk doss,” and servignl eplals dames
swiisk] hecome “relscant w acoepi an offer from the vaner of the dommant estabe i coasa the
relncation, ever if doing so woild be the mest e figient oubcome ™)
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Lepisiatures contemplaring adoption of the LLE.R.A. should consider
severgl counter-arguments Lo this uncertainty critique, First, as supporters of
the Restaterment have aoted, most servient estate owners are, in Tact, likely ©
be risk-averse property owners themselves and will be reluctant o mowve an
caserment without easement holder consent or judicizl approval precisely
because of their fear of being stuck with improvemenis that might have to be
torn down or removed at considerable expense ex post.* In other words, the
fear of significant sunk costs may actually discourage hasty relocation by
servient estate owners even more in states with the UER.A. than in states
without it, Indeed, the possibility thal a court might eventually approve a
proposed relocation under a substantive reasonableness test like that found in
the Restatement or the UE.R.A. might actually encourage both the servient
estale owner and the easement holder lo engage in more negotiation,
cooperation, and other-regarding accommodation ex ante.** This is cenainly
the view taken by the Massachusetts Supreme Judicial Court when it adopted
the Restatement rule and appears to have been the practice in Massachusetts
after the Restaternent became the universal standard there,

MWext, as Professor French once noted, it is guite possible that the
casement holder faced with 2 reasonzble relocation request under either the
Restatement or the ULE.R_A, might want to consent {assuming, of course the
proposed relocation does not materfally impair the easement's wlility)
hecause the easement holder will understand that in the future she may want
tor adjust the manner, frequency, and intensity of the easement's use due o
technological developments or changes in the neighborhood and would
prefer 1o have the servient estate owner’s cooperation rather than risk
litigating that question.”™ Finally, legislatures should remember that even if
the establishment of a unilateral relocation right does produce some increased

A peris, ypea nobe 821, w0 115861, Frencs, sgee aote 300 a1 §,

¥ French, sypesr note 300, at L1-11.

kg ol Beailders, LLC v, Drwver, 805 M E.2d L2, 1059 (Mass, T004 ) [ commeniatng thal
amicible serlemems are sill likely w prodominete afles adopion of the Restalemon becrase a
servien oowner will ‘ho relwetant o peek judseial opproval mles # i eonladent reloemtion will not
hirm the sasemaat balder and & dommard ssfats avwnes il b2 umwise 1o resist 2 well-consadernd
refocation proposall Foo e relaiively few Missachuseits: decisions: afier WP 0 Swdlalers, seoe
rgera ILes 200 1=02 and sccompanying sl

5 F rench, sopro nols 310, @ 11 OF course, the incemives b couperale cm break dovmn when
a peoposed loemion ceally does ingpair the gamment holder's use of the casement, or th casement
hilder simgily irics o take shvanmgs of the servies owoer s need v 8 relocaine opposnumistically.
L Hivwever, it 15 Just these ks of factors thid the LE R A s substantive criter afy desigeed 1o
EMHISE.
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litigation initially, the aggregate gains in welfare that will result from
breaking the easement holder's bilateral monopoly veto power under the
muteal consent rule could, in the long run, still far outweigh the short term
friction that might result during the transition to the UER.A*T

Taking an even broader. systemic view of thiz particular debate,
legislatures considering adoption of the UE.RA. should remain focused on
the fact that the Act will provide much more flexibility for the proximate and
remaote successors of servient estate owners in fulure generations and this
will, in the long run, lead to more efficient land allocation generally, without
any additional increase in transaction costs or litigation than the mutual
consent rule, and likely lead to more efficient land use planning.”® Indeed, it
was precisely this promise of long-term flexibility that proved moest
persuasive to the Supreme Court of Appeal of South Africa when it adopted
the civil law approach to servitude relocation for a post-Apartheid South
African property law., "™

Finally, and quite significantly, legislatures should not overlook the
fundamental fact that the LLE.R.A. has respended to the Restatement critics
who pointed out the ahsence of a judicial approval mandate under its regime.
As shown in Part [1, the U E.R.A. requires a servient ¢5lale 0Wner to bring a
civil action 1o relocate an casement without the easement holder's consent "™
This requirement and the Act’s detailed, carefully modulated rules for an
easement relocation procesding,®' along with its other protections for
casement holder interests during and after the relocation,*™ should alleviate
one of the primary concems that underscored the uncertainty arguments often
made by Restatement critics.*”

O arris, epra ninle 422, & 1055961 Fremoh, s sote 100, at 4

9 nrnegald, e nole 64264, 4l 155649

9 ipvesiment 0 v Hommerdey, 15 AL Rep 383, 793-93 {5up. CL App. 004}

S har EASEMENT RELOCATION ACT § Sa){UniF. L. Cowes’n 2021

i g 56,
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[ eaislanres comsidenng the U E.R A might also consider an empinsal sy that gaifiered
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B Economic Fairness and Aggregate Uniline—0f Windfalls, Pareto
and Kalder-Hicks Efficiency, Bilateral Monopoly Sqfety Valves,
and the Cost of Easements

The certainty versus flexibility debate has frequently been restaged in
somewhat different economic terms—aamely the relationship berween
economic fairmess and aggregate wtility. Judicial and academic critics of
unilateral easement relocation have long contended that any kind of
retroactive adoption of & unilateral relocation right eould produce & windfall
gain for the servient estate owner and a windfal] loss for the easement holder
hased on initial bargaining and subsequent market transactions that factored
in the immutahility of the mutual consent rule*"* Consequently. these crifics
argue, any adjustment of an easement’s location should enly occur through a
market transaction. ™ Legiskaures concerned about this economic fairmness
arpument should panse, however, and ar least question the crilics’
assumptions about parties” knowledge of the mutual consent rule at the time
of easement cregtion or in subsequent transactions. They should also not lose
sight of other Taimess considerations—particulasly the problem of hold-
outs—and should not forget the potential systemic gains for the entine private
larsed use system that could result from adoption of the U E.R.A.

First, #s Professor Freach suggested at the beginning of the debate over
the Restatement, the parties to an casement often have given very fitte, if
any, aitention to the question of easement relocation either at the time of
easement creation of in subseguent conveyances of the servient or dominant
estate, " Expectations aboul which party might be advantaged years down
the moad, she arpues, may thus have had little, ifany, effect on the amount of
consideration given or received in any of these transactions.*” Only in rare

g emaris v Johnson, 224 P30 200, 203 (A 1940 Herm v, Pellengll, 538 5. E14 735,
736 (Ou MO0, Daviz v B, 411 A Td 460, 565 (Mo 19800, B=uen & ELY, nprrnale 36§ 7.13.
Onth, sepra nole TR, at S46-5, Mote, smpea saie 421, e 1695

 Heerpn, 535 5.5 2 ai 736 Towm af Ellemssills v, Despiritn, |11 M E 3 98T, 29305 (|l
i)

e preneh, snpe dote 300, at L2-14 (examining <ases wsd sotng the unlikelihood that when
serviend and dommant esime pvne kgnes oo somerhing as practical wnd urilitarian as 2 commen.
shared devewiy, as i Lewis v, Yomng, 715 ME2d f2% (W Y 1994 or imigatien ditch sasemenls.
g5 im Roaring Fock Cluk, L v 55 Jude™s Co, 36 P2 13239 (Cole 2001, dhat the nwners woe
sctually bangainsmg over the right o prevent Fulures development of the servient estales].

W French, anpre wose 310, at 12



07 Lpv=r fEudy Wit DELETED S I02E 250 P

52 BAYLOR LAW REVIEW [Val. 74:1

cases, when some special fexiure of an easement’s utility related to its precise
Incation or when particularly sophisticated developers.or real estate sttomeys
are involved, she angues, would parties tend to focus on easement relocation
rights at the time of easement creation or in subsequent transactions.**®
Indeed, many of the cases reviewed in Part | of this article reveal that
casement agreements are ofien drafied by parties who were &t least
inattentive to the immediate or future location of an easement ™

Because the debate about the extent of any set of understandings of the
complexities of casement relocation law at the time of contracting is
impossible to resolve withowt a detailed empincal study, legislatures
considering the wisdom of adopting the UER.A. in light of critics’ claims
abour windfall gains and losses should not lose sight of the strong likelihood
that a properly construcied easement relocation rule will produce more
econemic efficiency overall and greater apgregate utility. As French first
arpued at the time the Restatement rule emerged and as the Colorado
Supreme Court eventually concluded in Roaring Ferk Club, when an
easement is relocated under terms similar 1o the Restatement or, Tor that
matier, under the even more rigorous conditions offered in the UE.RA.—
when the relocated casement will not materially reduce the sasement’s utility
to the easement holder, impair the affirmative purpose for which the
cascment was created, or impair the physical condition, use, or value of the
dominant estate or improvements on the dominant estate—a relocation will
be Pareto efficient or Parete superior—that is, the servient estate owner will
be better off, but the casement holder will not sctually be any worse off.""

Critics of unilateral relocation, however, might object 1o this Pareto
superiority claim with another objection. That objection would likely rest on
the notion that, putting aside all of the calculations that a court will make in
determining whether a proposed nelocation meets the substantive criteria of
Section 4 of the UE R.A., the mere fact that the relocation will occur non-
consensually {or coercively as the erities would say), without a marke

S8 Frencl, aupeg noie 310, it 9

HThgl was <eamly the concluswon of the Soulth Alricn Supreme Coore of Appeal o
Linwestment £0 v Hammessbey, 15 & 1 Rep. 29293 (Sap OL App 20081

S Frpnghy, ragrst fale 300, 0 5 (argung that a rekocbion imder 5 eston 4, 803) ' makes oo parcy
hene off withoul makisg the other pety worse off); Moaring Fork Club, 36 P34 & 12346
{observing thal the Resmiement nbe “meocimizes the overnall utlity of the lend” because the
“urdened esae profits fom an Imerease i valo: while the benefilled estale ST 010 desreass |
As nited arbier, these claims wmomms to 8 chusic dllement of the theory of Parcio officiensy
ALY, serd nole 167, al 189,
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transaction. implies that there must be some loss of value to the easement
holder or otherwise the easement holder would have consented to the
propased relocation in the first place.™" In other words, any non-consensual
tranafer is, by definition, not Pareto optimal.

Supporters of the LLE.R.A. can respond 1o this ohjection with two
rejoinders of their own. First, as Richard Posner once observed. the
requirement of unanimity for Pareto superiority Is, “a very austere conception
of efficiency, with rather few exceptions in the real world,” for the simple
reason that mast transactions “have effects on third parties.”*** In the context
of easement relocation, the unreasonable and unrealistic demands of Pareto
superiarity are clear. Many third parties, principally all the persons who
would likely bencfit from the enhanced development of a servienl estate
resulting from reasonable easement relocation—{uture komeowners, future
residential and commercial tenants, and business consumers and custormers
lo name & few—are left out of the efficiency calculus demanded by a strict
rule of unanimity. Second, even if some loss in value resulting from a lack of
unanimity in an easement relocation does materialize, a judicial relocation
occurring under the strict conditions of Section 4 of the LLE.R A will still be
Kalder-Hicks efficient; it will lzad to a net or aggrepate gain in overall wility
becaise the gain in utility to the servient estate owner will be higher than the
loss in utility suffered by the easement holder resulting from the mere
involuntary nature of the relocation.'™ When third persons’ gains are
considered as well—ihe gains of people wha could benefit from the enhanced
development of the servient estate resulting from a productive easement
relocation—the aggregate gain in utility is likely to be even greuter,

Legislatures considering adoption of the U.ER.A. should not lose sight
of one more fundamental economic efficiency problem presented by the
mutual consent rule. Whatever the parties’ original mnderstandings were,
when surrounding circumstances do change substantially, the mutual consent
rule can easily produce a bilateral monopoly benefiting the easement holder
and allowing the easement holder 10 demand a ransom payment and “exiract

HIASRLLOY, e eie 16T, @i 18550 (pbserving that e “clessic example of & farets
ettt exchange i & volumiery maskst exchange where, by defimition (in the absence of frasd,
duress, or the 1k, both paries are made better ofT, in thew own emimaion, by vinue of the
ex chadge)

IR rEARn PossER, FOoSOMIC ARALYSE OF THE Law 12 (3d o, 1986).

HOAALLOY, mmpro soie 167, &1 |HF iexplaiming et under “The Kaldor-Hides iheory, a
reaflocation of recourses is efficient - s long us the incemed henelit th one panty (the winne|
mare than oFfsets the decrease in uidiny (or cos) i tee oiher party (the loder)™)
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nearly all of the suspius value created by relocation of the easement.™* Just
like the Restatemnent, the ULE.R.A. will provide a aseful bypass around the
rautual consent rule roadblock by allowing a servient estate owner o relocite
an easement, subject to meaningful judicial oversight, and thus avoid
suhstantial economic waste of the servient estate,

One other long-ierm econemic consideration is also relevant to the eritics’
claims about windfall gains and losses. By making it possible for a servient
estate owner (o relocate an exsement in the face of adamant easement holder
opposition, the UERA, just like the Restalement rule, promises to
“gncourage the use of easements and lower their price by decreasing the risk
[that] easements will unduly restriet future development of the servient
estate. ™" The property law system in general and the system for allocating
us2 rights in neighboring parcels of land, in panicular, may thus benefit from
greater précision because the risks inherent in granting an easement will be
lower. Landowners should be more willing to grant an easement knowing it
can be relocated later under the ULE.RA, Congzquently, the cost for dominant
estate owners and others to scquire easements may come down, thus
facilitating their use.

It & similar way, the property law systern may also benefit in an adjacemn
arca of casement law—ihe law concerning prescriptive easements and other
kinds of non-cxpress easements. Prescriptive casement disputes are
particularly ubiguitous in American law, Every vear dozens of prescriptive
casement disputes are resolved by reported judicial decisions.™ As any
practicing real estate attorney will lkely attest, unreported prescriptive
easement disputes are even more common. The LLE.R.A. offers a promising

¥ French, supr oo 310, & 13 S @lso Harms, mero oolg 422, a1 13961 (praismg the
Restaverment for pifering an escape From the hilateral moscpaly pawer of the casemeni halder under
e reartunl cossl nule)

VRS TATEMENT, supr ot 6, at§4 Ko T
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adversity or permissive use) A Westksw search for prescriptive easement desisiong in te West
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way 1o lower the remperature of these disputes and make them easier to setile.
Because the UE.R. A, applies 10 all kinds of non-express sasements, such as
easements created by estoppel, implication, nacessity, or prescrption, as well
as express casements,”™ an alleged servient estate owner may be more lkely
10 reach an accommodetion with a neighbor claiming the existénce of & non-
express easement because the servient estale owner can be assured that even
if the disputed easement iz recognized, it will still be subject to relocation
under the UER.A. in the event the initial location imperils future
development of the servient estate.

¢ Micro-Level Dactrinal Symmeiry versus Broader Functional
Reciprocity in Response to Changed Conditions

The third major focus of debate over umilateral easement relocation
concerns the supposedly advantageous symmetry of the mutual consent rule
As Restaternent critics frequently note, oneg reason 1o maintain the mutual
copsent rule is simply that it applies with equal force to both the easement
holder and the servient estate owner; thus, absent some express contraciual
reservation, neither party 1o an easement can relocate an exsement without
the other's consent.™® This justification, seemingly grounded in a notion.of
correlative rights and an appeal to aesthetic doctrinal symmetry, has also been
mentioned in a number of judicial decisions. ™™ This justification, however,
iz subject to a significant doctrinal counterargument.

In staies that chose to follow the robust Restatement approach to
essement relocation or chose 10 adopt the LLE.RLA. or some other statutory
relocation right, the law actually achieves & more profound functionsl
reciprocity between the servient estate owner and the easement holder. It does
this by providing the servient estate owner with a judicially contrelled
opportunity to respond productively to changing social and economic
conditions in & way that matches the casement holder's shility to adjust the
manner, frequency, and intensity of an easement’s use as long as that
adjustment dees not unreasonably interfere with the servient estate owner's
sse of the servient estate. ™ Az noted earlier in this article, under a well-

7 auy, EASEMENT RELOCATION ACT § Jind iisar, L Ciowird ™ 2020)

Wonh e nete 296, ar 03335, BRUCE & ELY, myero nebe 26, § 7 13; Mote, sipro noie
421, ar |6GS.

A Geeminty v Jedmeon, 324 P2 200, 203 (Arie 19500 Fla Power Corpe v, Hicks, |56 50:2d
K, 411 (Fila Dasi. Ct App. [963); Sakensky v, Wien, 169 A [ 5 (MH. 1951

¥ Freqch, auper one 310, ot L0-11
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established but muddy commaon taw rule, an easement holder can “use the
servient estate in a manner that is reasonably necessary for the convenient
enjoyment of the [easement|” and can change the “manner, frequency and
intensity™ of thal use over time “to take advantepe of developments in
technology and to accommodate normal development of the dominant estate
o enterprise benefitied by [the easement]. ™

Although one of the Restatement's most steen critics contends that
Professor French misunderstands or misrepresents the meaning of the
common law rule formulated in Section 4.10 of the Restatement, ™" another
prominent scholar in the field of private land use arrangements, Gerald
Komgold, summarizes a wide range of cases falling under this heading and
lends support to French’s view. ™! Professor Korngold emphasizes that the
reasonableness standards used by courts 1o deal with changes in the use of an
easement are vegue, judicial application of the standards is unpredictable,
and courts do their best to balance three competing interests: (1) honoring the
intent of the parties; (2) allowing new uses of the ensement 10 permit efficient
use of the dominant esimte; and (3) minimizing interference with the
produstive use of the servient estate™ In fiact, despite the vanety of
formulations of this rule, Korngold notices a bias in fovor of allowing new
productive uses of an casement as long as the new use “seems in the lesst
way related 1o the prior use. ™

I RESTATEMENT, rupent note 16, m§ 4 10 amt. £ see alio BRUCE & ELY, JR.. mpna noe 20
§ 8.3 (- Reasonable wse (ol an casement| is no fixed 6l & parisilar poanl, bet may vary from lime
I tme ., , Absent speeilic provisian b the contrary, the concopt of nusonableness mcludes o
emmderation of chenges i the surrcanding anes and sechiologieal developments. These Bclors
provide n degree of elasizity i the seope of express esserments "), Frendh, swpee ool I3, o
15

10, reeea n0TE 298, @ G52 (arguing the: wial the commson low meant iy ns Fule sllowing
reasonable clanges in the wse of an casomenl was simply mane frequest use—for seemple of & ngh
af way—bl that i wesilid aok permit an “perteslen” or “ose ol m casement beyand it soope”)

B auWaaLn, supre oose 421 5408, a1 | T
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iy g 80 Prafcsser Korngald's examples of judicial bas o fvoe of now eses mclsie
Diowening Flose Realty v, Hempe, 497 A 2d BT, 865 (NH. 988} permitting intensfied wse a right
uf way sasement, even though dominant estrie wis originally used as residini and began w0 be
usd i seveniean car pasking ko, sinoe both propertics and susrsaniing aneas hed been converind
s cormenercial use ), and Logan v, Brodnck, 631 P24 423 (Wsh. 19811 (permitling Eneesifed use
of o podvaly easement afier & small lakofrunt msord on e divsinend esiole was expanded consing
raued tradfic Lo imcroaso so cighty velugles o day ind notmg “[clhanges m surrcosdding cunddione s
mockermization of recraatanal vehicles are 1o be reasenably atemplped | KORMGOLD, supro nilc
422 B 0N, ot |HT-H2
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Like the Restatement, the LLE.RLA. promises fo produce true functional
reciprocity in the casemen relationship by respending to the common law’s
grant of flexibility to the easement holder and by embedding flexibility and
elasticity on bath sides of an easement relationship. [t allows the servient
estate owner as well as the dominant estate owner to respond to changed
conditions that make either parcel ripe for new development. "™ Legislatures
should take note that several leading state court decisions have found this
particular justification for recognizing unilateral easement relocation rights
to be especially persuasive.” They should also take note that two of the mast
prominent critics of the Restatement expressly acknowledge that the
traditional commaon law rule allowing en easement kolder 1o alter the manner,
frequency. or intensity of an easement’s use is subject Lo an open-textured
reasonableness standard,'™ one that ks actually mere open-textured than the
quite detailed and relatively stringent material impairment standard now
offered in Section 4 of the UER.A

0. Easemeni as Invialable Property Right or Leng-Term, Concurrvent
Property Relationship

Another way that some judges and scholars have framed the debate over
unilateral casement relocation focuses on the nature of an easement itself and
what role, if any, courts should play in adjusting the relationship between a
servient estate owner and an easement holder, How should an easement be
concepiualized? As & fundamentelly unelterable property  right—
unchangeable without the consent of the easement holder. just like the
mvthical Blackstonign fee simple absolute—or 43 a limited non-possessory
use right embedded in a mutually reciprocal property relationship?

=454 P 5. Pasilders, LLC w. Crwover, B0 BLE 34 1053, 1037 (Alas 2004

“Mgaring Fork Club, LP, v 51 Jede's Co, 36 P3d 1228, 1237 [Coda 200L), Shiger, b
ME2d s 1057

SRRy CE & ELY, smpro sote 26 ai § 313 jobserving thet the “[s]oope 0f &s ensanent may be
sxpanded beyond the semes of the grant oF (he coiginal asage. but the doominam| awner gy #l
unreasonsbily incredse the arden on the serviem! ostie,” aoling e “ouns halance the domimant
iwmer's right o mjoy the casommt el teke adwaninge of wednologicnl mmovations. with the
servieni cver s right s make oll vie of the serviest land thal dees nol doesfere wilk the cervimde.,”
and adwising thai “[s}ince these rights o0 relaive, comts must sirive tn protect te ingeresis of hoth
paEtics”]
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Following the lead of several early nineteenth and twentieth century
judicial decisions discussed in Part A" and even some post-Restatement
judicial decisions discussed in Part [.G,*" supporters of the traditional
common law mutual consent rule arpue that an easement should be
malntained without any modification because an easement is no less dignified
and significant a property right as a fee simple absolute, " Consequently, the
rights of the easement hodder should not be subject to any non-consensieal
aleration by a dusy holder (the servient estate owner) even it this alteration
does not impose any material economic, social, or aesthetic harm on the right
holder, In short, property fights in easements are permanent, unalterable, and
static, and any judicial interference with them would demote an easement
from a rebust, inviolable, fully possessory interest in land, on a par with the
fee simphe, into an inferior, malleable, mere use right.*™

The flaw in this traditionalist claim abeut the inviolable nature of an
easement, however, is that generally speaking, or ut least outside the narrow
debale over ensement relocation, an easement has never been understond o
be & property interest of equal rank and dignity as a fee simple estate or
unencumbered ownership of land, Quite to the contrary, the commaon law has
generally understood an casement to be not only more malleable and limited
in nature than a fee simple, but also more dynamic and Nexible, Consider just
some of the ways that property law repards an ¢asement quite differently than
g fee simple interest in land,

First, and maost ooviously, the common [ew concelves of an easement as
4 mon-possessary interest in land. ™™ This does not mean, of course, that an
easement holder is preciuded from physically using the portion of the servient
estate burdened by an easement, but rather that the easement holder cannot
possess the rest of the servient estate and connos possess the tand subject W0

# Gnre v Fibch, 54 Me, 41, £524 (1 #66), White Bros. & Cram Co. v Waesan, |17 P 48T,
499 (Wash, 1911), Smich v Jockson, 104 5 E 169, [T (N.C 1900y, Salkansky v. Wein, 182A 1,
=2 M. H. 1833).

Wisramatis v, Johnson, 224 P 3d 201, 203 |Arse 19580y, Davis v, Bruk, 41 F A_2d 660, 555 (Me
|Gy, Machdoekin v. Low Income Hous, frsi Inc, 45 F.3d 570, 576 (Wash O App 20021

M pihy, sipra note 298 e G (queting 2 WIRLEAK B ACKATONE, COMNENTARIES ON TIE
Lawis oF ExoLaxo 2 (17651R

A i, ragoeer note 200, m 64819, 65354

ERUCE & ELY, super note 36, § 1), RESTATEMENT, ruans note 16, at § 1R 1] CAn
EASATENE CREAbEs A NIN-POSSSASOry HEht b seser and wse land in the poascssion of sweher omd
ubiigaties the possessor nal fo emerfere with e ised authorized by the casement. ™)
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the easement for purpases unrelated to the easement.*™ As the Restatement
itsel f explains, an easement only “suthorizes limited wses of the burdened
property Tor & particuler purpose.™™ According to twe prominent critics of
the Restatement, the easement holder’s primary right is simply to insist that
the servient estate owner and third parties not interfere with the easement
holder’s specific wse and enfoyment rights under the easement '™

Another unmistakable sign of an casement’s more modest systemic status
in property law is the well-established commaon law principle that an
easement holder's rights of use and enjoyment in the sasement must be
exercised in a manner that imposes the least possible interference with the
servient estate owner's residual rights 1o use and develop the rest of the
servient estate not burdened by the easement. ™ This civilifer principle, a
foundation of the givil law of servitudes under both Roman law and later
French law,'™ reveals quite clearly that an easement does not provide its
holder with anything like absolute dominion over the servient estare, Note
that the civiliter principle goes much further than a fee simple cstate owner's
duty not to catse & nuisance o a neighbor; it means literally a duty to cause
the least possible interference with the servient estate owner's ability 1o use
and enjoy the servient estate.’™

ERRUCE & Ev, pea noes 26 b 10| (observing thal e “mof-possessany femure ol &=
el difTeremtintes from an gstale in land” oo the snsement holder may “onky use he
burdenid by $i easemest” and muy not ocogy’ amd posscis the reatry o8 dnes an esimio cwner”)

T RESTATEMENT, saprer nuilg 16,30 § 1.2 oo o

Mpuce & By, supne nose 36, 4§ 300 B-B:29 detaibing the ways a servient estle aimet miny
b hiedd b inberfiere with njovisent of the sasement nd the easemen) bolder's remedies], § £33
{sane wilh respect o chind pamies)

T Eap RESTATEMENT, supre nove 16, m §4.00 (Undess authorizsd Iy ihe terms of ihe
servinpe, the hilder is oot oxtithed o cause unrensanable damage 10 the servient aslals o mieriee
urremsonzbiy with it empyvmeni. ) BEUCE & ELY. g note 26, § 513 faaime); Minnkots Power
Coip, bne v, Lake Shure Prope., 265 N W.Id 112, 17728 [ 2. 1980 {*The mast comprehensive
restriction that is irnpased upom he ase 8 general right oTway by the dominant cwner g duat he may
il e e way i o wedely mcrcass the banden upon the servient icnement. " Dekaney v, Pand,
A NOWCOA A LS, BLT (Mach [95T) " A prnciple which mnderiies the use of ol sasements is thai the
cower of an easemen cannod matoraily inerease the barden af it upos the Sérvien] CSIME OF impose
dhemeun & new wnd addinoeal borden. )

I Lonvete, supro ooas 9F, o 3E43.
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Finally, consider the various ways that an easement can be terminated,
even when it is expressly denominated as perpetual " An easement can be
lost hy abandonment or by non-use™ An easement can end when the
speeific purpase for which it was created no longer exists,™ when a building
that serves as a dominant of servient estate is destroved, ' when an easement
holder of & non-commercial easement in gross dies,"™ when an easerment
holder engages in misuse or overburdens the servient estate,™ when &
servient estate is sold to @ bona fide purchaser without notice."® or when an
easement is created after 8 mortzage attaches to the servient estate and then
a judicial or non-judicial foreclosure occurs and the easement holder is joined
or otherwise given notice. ™" And the list goes on,'"™ The inference is obvious:
an easement is simply not as durable or temporally indefinite as a fee simple
estgte "

Easements are important property tights to be sure. They can provide
long-term value to a dominant estate owner or the holder of an easement in
gross. But they are not. and never have heen, equivalent 1o & fee simple
interist in land. They are malleable, relational, and contingent at their core. '™
Moreover, the legitimacy of an easement as a staple form of property depends
erucially on its capacity to protect the easement holder’s interest in the

WERRUeE & Boy, snpee naie 26, §10: 1 (observing “nimenas ol ways” ofer tan wien
an =asement is subgect 1o an cxpeess Emn or i defeasible wpon the heppening ol & cenmn eyvest,
“1hal easemenes, both perpetual mnd nom-porpoteal. miy B nensminased )

HOGE RE 0 B-E0:19, RESTATEMENT, mgwa mote 16, ot § T4 KORNGOLD, rpra acke 430,
g 009 ar 243

S BRLCE & ELY, supr sose 1A, § LK Jexploingsg that the “cestation of puarpaese doctrine s
designed wn eleminnle mewnisg ks banbens on Lisd and o5 hased on the notion thal pasiecs thal crese
o easernond for a speeilic papose intznd te servitude 10 oxpine upon esetion of that purpose”)
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productive use of the easement and the corelative and long-recognized
limitation that the easement bolder's use must not interfere with the servient
estate owner's ability to put the rest of the servient estate to productive use
a5 well." In this sense, the ULE.R.A. recopnizes and protects both parties”
interest in the productive use of their respective properties.

All of these debates over the efficiency and faimess of unilateral
easement relocation reflect another broad theme—the extent 1o which any
property right cin or should be subject 1o modification because of exogenous
change. Despite the day-to-day incentives for cooperation entailed in an
casement relationship, the mutual consent rule can, in moments of fransition
or disequilibrium, tempt the easement holder Lo treal an ¢asement as a pure
compradizy, The ULER.A. however, limits or counters this lendency because
it allows the partles to an easement to reestablish a property relationship
hased on propriety, that is, long-term, other-regarding behavior focused on
maintaining norms of community and sharing.*® In other words, the
LLE.R.A. might encourage the parties o an easement 1o sec their relationship
as something more than an epportunity for short-lerm economic exploitation
of their easement partner but instead a5 an unfolding series of opportunities
to compromise and reach outcomes thal serve both parties’ long-term
interests. ™

IV. ConNCLUSION

This article has demonstrated that the evolution of easement relocation
law in the United States is more complex than the orthodox view of easement
law has long acknowledged, Many other countries have long employed
versions of the civil law servitude relocation rule first adopied in France and
used in Lowisiana for two centuries or have allowed for judicial modification
of easements under statutory changed conditions doctrines. Promulgation of
Section 4.8{3) of the Restaternent prompted leading courts in a number of
states to adopt robust versions of the Restaterment approach, even though
other state courts rejected the Restatement relying on rationales provided by
early judicial decisions. Some siates have adopted narowly tailored
relocation statutes.

W Erie B Clieys, Labor, Exclvein, and Flapishing in Properny L, W3 MO L BEV. 413,
AT0-40 (20171 {rakemg & nagoral mghis of Lockesn argument for prodstive e 45 @ ofe
justificmiten for and hmsation on peopenty righis)
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The UER.A. offers legislatures across the Uniied States a chance to
unify American easement relocation law, It builds upon the doctrinal
innovation of the Restatement but refines and strengthens the Restetement
appreach 1o sasement relocation in many ways. The U.ER.A. establishes a
sigmificart but nuanced easement relocation right and, crucially, embeds it
within a carefully constriscted easement relocation procedural regime that
requires advance judicial approval for a non-consensual relocation. The
UL ER.A. will provide greater flexibility for servient estate owners and allow
useful development of servient estates, but will not impose any material
easemeni-related harm on an easement holder, The LLER.A. promises o
produce more mutual accommodation between servient estate owners and
easement holders while more accurately situating easements in the
architécnure of American property law. Fimally, the U ER.A. protects the
interests of both the servient estate owner and the easement holder in the
productive use of their property in the face of changing circumstances,
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Reatatement { Third  of Property { Servitudiee) § 4.8 (20000
Resttement of the Law — Propery
Restaemsend { Thind ) of Propeny: Servitudes
Carrent through Jene 2010

Copyright © 20060-2011 by the Ancricen Law Institute
{ hapter 4, Interprctation (O Servindes
% 4 8 Location, Relocativn, And Dimenzions (F A Servifude

Except where the location and dimensions are determboed by the instrament or clreumstances sarrounding creathon
of n servitude, they are determined as follows:

(1) The ownmer of the serviemt cstate has the right within a ressonable time to specify o location that i reasonably
sbted 1o carry ool the purpose sf the servitude,

{2} The dimenvions are those ressonably pecessary for enjoyment of the servilude,

{3} Unless expressly dended by the terms of an eavement. a5 defined in § 1.2, the owner of the servieal estate is entitled
to make reasonable changes in the location or dimensions of an easement, 8t the servient vwner's expemse, o permit
pormsl me or devebopment of e servient ostate, bat only i the champes do no

i{a) signilicandly bessen the wtillty of the easemeni,
il imcrease the bardens on the owser of e casement in its wse and cojoyneat, or
ie) frussrate the purpose for which the casement was created,

i roas-Referendes:

Soction 4.4, Servient Dsviier's Right fo Use Estale Hordensed by a Servimude; § 4,10, Use Rights Uonferred by a Servilube; §
411, Use of Appurienart Easement or Profi to Serve Propenty Otber Than Dominant Estate; § 4,12, Rights o Holders of
Separle Servitudes in Same Property: § 7.10, Modification o Termination of 8 Servitude Because of Changed Conditions: §
i3, Avadlability and Selection of Remoedies for Enfisrcement of Servitudes

Commeni:z

a Application, The rules stated in this section apply enly as an and o determining the ntent or expectations of the parties
nder the nales stated in § 4.1, and io supply terms omitied by the paties in creating o servinude Suhgect 1o the limits stated in
Chapter 3, Validity of Servinusde Armangemenis, the parties ane free 1o determine the kocation und dimemsons of a servinsle. 1T
thedr intent in do w0 is ascermined, it should be given effect

b, Location of a vervitude, usection (10 The servient owner b given the power 10 locate a servitude m the first instance
hecaise the servient owner is betier abie to determine the ocmtion that will minimize the servinsde’s micrfieromoe with current
value and funare development of the servient estate. The swner of the servitude i3 protected by the requirement that the
incation be reasonably suited for the purpose. The primary applicstion of this rule is 1o easements. bat it will also apply when
the language or circumsmnaces establich that profil o ather senvtude is intendal 15 handen only par of the servien! estale
and the lecation (s pod specified

IF the servient owner fails 10 designate & suitnble location withm o reasonable tame afler requested 1o do so, the awner of the
servitude may proceed o locate it A bocation is saitable if # reasonably allows the purpose for which the sorvitude was
acquined 1 be carried out while inflicting ihe minimum amount of damage o0 the servient extate. If pecessary, the parties
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Nice Clause You've Got There... Shame If It Were Unenforceable: What You Should
KEnow About Construction Indemnification.

Andrew 0. Gay, Teddy B. Paisley 111, and Carter B. Leverette’
Gentry Locke Seminar

1. Introduoction

For the construction lawyer, indemnification is not something that you should gloss over.”
Parties frequently attempt to allocate risk through contractual indemnity clauses, and Virginia's
anti-indemnification statute—Va. Code § 11-4.1—significantly limits the extent to which one
party may transfer liability for its own neghgence. Consequently, the praciitioner must have a
certain level of mastery over such terms to preserve their enforceability.

Sixteen years have passed since the Supreme Court of Virginia's landmark decision in
Eniwest Construction, Inc. v. Amtech Elevator Services, Inc. took center stage regarding
contractual indemnification and the art of crafling an enforceable indemnification clause in a
contract.’ Understanding the developments that have taken place since Uniwest is essential 0
define the boundaries of permissible indemnification clauses in construction contracts. With this
background in mind, let us begin with the statute itself.

II.  Virginia's Anti-Indemnification Statute—Va. Code § 11-4.1

A, Virginia's anti-indemnification statute provides that any provision in a construction
contract requiring a contractor to indemnify another party against liability for bodily injury
or property damage “caused by or resulting solely from™ the negligence of that party is
void and unenforceable.’

a. Twe Kinds of Anti-Indemnification Statwtes. Most jurisdictions have similar
statules. These statutes usually fall into one of two categorics.

Some jurisdictions allow indemnification of a party for its own negligence unless
the indemnitee was soledy negligent.”

Others prohibit any indemnification of a party for its own negligence, even if the
indemnitee was not solely at fault.”

i, At first glance, one may assume that § 11-4.1 falls into the first category of
indemnifeation statutes. However, in Unfwest, the Virginia Supreme Court

! Special thanks te Randall W. Shirey for his contributions to this outline.

* The authors recently published an article on this iopic, which is attached 1o this outfine and originally appeared in
Virginia Lawyer, Vol. 74, Mo. § pablished by the Virginia State Bar.

Vgog S.E.2d 233, 280 Va. 428 (2010,

‘Va, Code § 11-4.1.
¥ Qe Construction Anti-Indemnity Statutes, SANE, DOFRNRERGER & YITA, P.C. (Sep. 19, 2024),

hittps:/fwww sdviaw. cont/'surveys/construction=anti- indemmnity -stantes!.
]
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held that § 11-4.1 falls into the latter category: prohibiting the
indemnification of a party for its own negligence, even if the indemnitee
was not solely at fault.”

Il. The Landmark Uniwesr Decision

A. Uniwest Construction, e, v. Amiech Elevator Services marked a sea change in the
interpretation and application of § 11-4.1.

a, Facrs. Uniwest, the prime contractor on a building renovation project, engaged

subcontractor Amtech Elevators to perinrm elevator work for the project.® During
the project, scaffolding collapsed, injuring one Amtech employee and killing
another.”

Uniwest sought indemnification from Amtech pursuant to the indemnification
clause in their contract, which stated: “If any claims . .. be made or asserted,
whether or not such clatmfs) are based npon the negligence of Uniwest . .,
{mntc:hl]“ agrees to indemnify and save harmless Uniwest from any and all such
claims.”

b. Analysis. The Supreme Court of Virginia analyzed this indemnification clause

through the lens of § 11-4.1, reasoning that the statute voids any indemnification
clause that reaches the negligence of the indemnitee.!" The Court reached this
interpretation of the statute because “[the] phrases ‘caused by” and “resulting solely
from™ are disjunctive . ., .""* As a result of this language, the court explained, an
indemnification clause is void if it indemnifics the indemnitee of amy negligence
whatsoever—even if another party’s negligence also contributed to the loss.
Because the contract’s indemnification clause indemnified Liniwest of its own

negligence, it was void under § 11-4.1.1

IV. Unpacking Uniwest—Significant Case Law Developments

In the wake of Uniwest, courts and practitioners alike were left with more questions than
answers. Thankfully, key decisions in both Virginia and federal courts have fleshed out the
permissible scope of indemnification provisions, the effect of other contractual measures like
savings clauses, and the types of contracts which are subject to § 11-4.1 to begin with.

T miveear, 280 Va. st 442,

Y id. at 435,

¥ I, at 43637,

" 1d, at 44142 (emphasis sdded),

W id, ar 442,
12 1d.
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A, What is a “Contract Relating o Construciion”? To be subject to § 11-4.1, a contract must
be a “contract relating to . . . construction.”"* Three key cases applying Uniwest have come
to different results while interpreting this requirement.

i,

In RSC Equipment Rental, Inc, v, Cincinnati Inswrance Co,, the Western District of
Virginia focused on the nature of the contract at issue, not its ullimate purpose, to
determine that a rental contract for equipment to be used in a construction project
was ol a “eontract relating to construction™ for purposes of § 11-4.1.'

In Trevelers Indemnity Co. v, Lessard Design, Inc., the Eastern District of Virginia
determined that an architect’s design contract was a “contract relating to
construction” because it directly related to the construction of the building and gave
the architect a supervisory role in ensuring that his plans were executed during the
construction process.!’

i. Travelers also provides an especially helpful framework for analyzing the
enforceability of indemnification clauses after Uniwest. An indemnification
clause is void, the court explained, if: (1) the underlying contract is a
“contract relating to construction,” (2) the indemnifying party is a
“contractor,” and (3) the provision reaches damage caused by the
indemnitee’s own negligence.'*

In March of this vear. a New York federal court applying Virginia law in Norfolk
Southern Railway Co. v. Nawrilus favurance Co. held that a contract for the
purchase and removal of salvage materials from a project sile was mof a “contract
relating to construction.”™'® The court explained that “an agreement to purchase or
rent instrumentalities or materials that will be used for a construction project does

nat, without more,” make & 11-4.1 applicable to the contract ™

B. [ndemnification Clause Overbreadth, Several decisions sinee Uniwest have illustrated how
the level of specificity in an indemnification clause can determine its enforceability.

In Supchak v. Fuller Construction Corporation, the circuit court invalidated
indemnification clauses in three separmte contracts.’! The clauscs at issue were
almost identical to the one deemed invalid in Uniwest, being drafted broadly
enough to indemnify the indemnitee for its own negligence,” Critically, it did not
matter that the damage at issue was not actually caused by the indemnitee; the facial
breadth of the provision was fatal all the same.™

e Code & 1141,
54 F. Supp. 3d 480, 48687 (W.D. Va. 2014}
17321 F. Supp. 3d 631, 636-38 (E.D, Va, 2013}

" 1d at 63639,

¥ 2026 U.S. Dist. LEXIS 55074, af *17 (5.D.MY March 16, 2026}
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b. In Hellas Construction, Ine. v. Bayside Conerete, Inc., the indemnification clause

itself facially complied with Uniwest, but a clarifying subparagraph stated that
“provisions of the indemnification provided . . . shall not be construed to indemnify
any Indemnitee for its sole negligence.”™™ Although this clarifying language was
meant to respect the limits preseribed by Umiwest, it made the clause fatally
overbroad by failing to exclude Hellas's contributory negligence.®

¢. Sauer Construction, LLC v, OBE Insurence Corporation demonstrates how & lack

of specificity can also invalidate an indemnification clause.” There, the provision
required indemnification for any damages not arising from the indemnitee’s own
“mizconduct.™*” The court held that the indemnification clause was invalid because
the clause did not specifically exclude all the indemnitee’s negligence that may fall
autside of the narrower definition of “miscondugct.™*

C. Savings Clawses: Helpful or Worthiess? After Uniwest, the question of whether a savings
clause can rescue an otherwise invalid indemnification clause under § 11-4.1 remains
uncertain,

a. Smyder v. Waterford Falls Church Il LLC, one of the first decisions applying

[/miwest, took a permissive approach to a savings clavse in an otherwise invalid
indemnification clause.™ It did not treat the indemnification clause as facially
invalid because it included savings language limiting indemnification “to the fullest
extent permitted by law.™*

In Fortune-Johnson, Ine. v. QFS, LLC, the indemnification clause itself violated §
11-4.1 on its face.’' The Court of Appeals of Virginia, however, rejected the
argument that such clause was nonetheless valid because it included savings
language—*to the fullest extent permitted by law”—because this would authorize
courts 1o “blue pencil” parties’ written agreements.” For now, Forfune-Johnson
remains the controlling awthority in Virginia state courts on the effect of savings
clauses.

However, in ZP No. 332, LLC v. Huffman Contractors, fnc., the federal distrct
courl came to the same result as Snyder, allowing a savings clause o preserve the
otherwise enforceable portions of an unenforceable indemnilication clause.* Thus,

M 019 U5, Dist, LEX1S 234348, at *8 (E.D. Va Mar, 12, 2019)

5 fd at *9-10.

23024 U5, Dist, LEX1S 223100 {W.D. Va. Drec. 10, 2024,

i ai*14,

Wi at *15-16.

B30012 Ve, Cir. LEXIS 429, at =11 (Fairfax Co. 2012},
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the extent to which a savings clause can rescue an otherwise invalid indemnification
provision may depend on whether a litigant chooses to file in state or federal court.

0. hher Considerations. As Uniwest has now had sixteen years to percolate through the
courts, its application has illustrated several other relevant considerations.

a. In Prumv. Linde Gas North America LLC, the indemnification clause required the

“Vendor” 1o indemnify Linde Gas for “any occurrence arising in connection with
Vendor’s or its employees' or representatives” performance or failure to perform
under the Contract, breach of the Contract, violation of any Laws in performing
under the Contract, or acts, omissions, or commission of any tort in performing
under the Contract.™ This clause was narrow enough to survive Umiwest,
providing a good example of careful drafting.”

. In Hensel Phelps Construction Co. v. Thompson Masonry Coniractor, Inc., the

general contractor attempted to use the subcontractor’s alleged breach of
indemnification clauses to avoid its breach of contract claims being barred by the
applicable statute of limitations.™ Even though the indemnification clauses at issue
were drafted before Uniwest, the Supreme Court of Virginia was unsympathetic to
the argument that finding such provisions void would leave contractors without
recourse against subcontractors for persisting liabilities.”

In Morris v. D84 Roearoke LLC, the circuit court held that an indemnitee cannot
rely on an indemnification provision to implead a third party when it is being sued
solely for its own negligence.”® Doing so, the court explained, would conflict with
the spirit of § 11-4.1.%°

Y. Navigating Current Law—Practical Guidance

The application of § 11-4.1 by courts in the wake of Uniwest illustrates the confusion and
lurking pitfalls that await even the most seasoned practitioner while drafting construction
indemnification clauses. Through this jurisprudential fog, we can distill several practical
considerations derived from the cases above.

A. § 11-4.1°s Limited Scope. The case law demonstrates that, although § 11-4.17s application
reads rather broadly, its practical scope should not be taken for granted. Contracts that the
practitioner may well think of as “relating 10" construction, such as renting equipment for
a construction project or the purchase and removal of salvage equipment from a
construction site, do not always fall within the ambit of § 11-4.1.

M 2016 Va. Cir. LEXIS 106, at *8 (Hopewell Co. 2018},

3% Id.
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B. Drafting Concerns. If the relevant contract falls within § 11-4.1 and reaches an
indemnites’s own negligence, Uniwest and its progeny are lurking. Drafters who want an
indemnification clause to be enforceable must draft with care to avoid the pitfalls
encountered by many previous practitioners.

a. However, a party more concerned with limiting potential exposure has options upon
encountering an indemnification ¢lause that reaches too far, The party can point out
the clause’s invalidity and negotiate more favorable terms; or. more cunningly. it
can do nothing, taking comfort in the belief that any attempt to demand indemnity
could fail under the prevailing interpretation of § 11-4.1.

C. Savings Clauses. One should also consider the effect of a savings clause in its construction
contracts. When drafting a construction contract, does savings language provide any extra
peace of mind? As the case law illustrates. the answer to this guestion eludes certainty, If
a savings clause provides the practitioner any security blanket, it is a thin one,

Y. Conclusion

Va. Code § 11-4.1, Uniwest, and the litany of relevant cases since make indemnification
clauses in Virginia construction contracts an unpredictable landscape. It is essential that
practitioners keep a eritical eye on the language and scope of contractual indemnification clauses.
Word choice and sentence structure are critical to the outcome. Choose wisely.



hat Indemnification Provi
m Fifteen Years of Case lying Va, Code § 11-
Virginia Lawyer, Vol. 74, No. 5 (February 2026)
By Andrew (0. Gay, Teddy B. Paisley 1, and Carter B. Leverelis

It's Wednesday night, and like most lawyers (perhaps a shght exaggeration), you and your
esteemed colleagues are deep in a game of construction law jeopardy. Amid the fervor of the
room, and noticing vou are only slightly behind the leader, you select your next category—
“Contract Terms” for 3800, Your friend and moderator, channeling his best Alex Trebek, reads
the statement, “a duty to make good any loss, damage, or liability incurred by another.” ' The
familiar melancholic tone begins to play, but it doesn’t matter. You know the answer, smash that
red button with confidence, and state in the required interrogatory form: “What is indemmity?”
At last, you take the lead, only to squander it on the next question,

For the construction lawyer, indemnification is not something you should gloss over. Rather, the
practitioner must have a certain level of mastery over such terms to preserve their enforceability,
Similarly, the litigator must understand the current legal landscape and whether an
indemnification provision can be enforced or invalidated. For years, Uniwest took cenfer stage in
the discussions conceming contractual indemnification and the an of crafling an enforccable
indemnification clause in a construction contract. But we now have fifteen years of additional
case law to aceount for, both when negatiating eontractual indemnification provisions and when
litizating them. So, in the spirit of construction law jeopardy, select "Changes in the Law™ for
100k, end let's dig in,

Virginia's Anti-Indemnification Statute—Y¥a. Code § 11-4.1
First, a bit of a refresher, Va. Code § 11-4.1 states:

Any provision contained in any contract relating to the construction, alteration,
repair or maintenance of a building, structure or appurtenance thereto, including
moving, demelition and excavation connected therewith, or any provision
contained in amy contract relating to the construction of projects other than
buildings by which the contractor performing such work purporis to indemmify
ar hold harmiless snother party 1o the contract against linbility for damage
arising out of bodily injury to persons or damage to property suffered in the
course of performance of the contract, caused by or resulting solely from the
negligence of such other party or his agents or employees, is against public policy
and is void and unenforceable.”

Most jurisdictions have a similar statute prohibiting certain indemnification provisions, and they
usually fall inte one of two categories.” Some allow indemnification of a party for its own
negligence unless the indemnified party was solely negligent, Others prohibit any
indemnification of a party for its own negligence, even if the indemnitee was not solely at fault
hecause another party s negligence contributed to the damage.



Ome could be forgiven for thinking that Virginia's prohibition falls into the tormer category—
only prohibiting indemnification where the indemnitee was solely negligent. But in Lniwese, the
Supreme Court of Virginia held otherwise,

The Landmark [niwest Decision

Uniwest Construciion, Inc. v, Amtech Efevator Services marked a sea change in the mterprétation
and application of § 11-4.1.* The prime contractor, Uniwest, engaged subcontractor Amtech
Elevators to perform the elevator work for the project.” During Amiech’s performance of its
work, the scaffolding collapsed, leading to one injury and one fatality. both of whom were
Amtech employees.” Lawsuits ensued.

Among other claims, Uniwest sought indemnification from Amtech pursuant to paragraph 10 of
the subconiract, which stated, in pertinent part, “1f any claims . . . be made or asseried, wheifer
o not such claimiz) are based upon the negligence of Uniwesr _ . ., [Amtech] agrees to
indemnify and save harmless Uniwest from any and all such claims.”’ The Supreme Court of
Virginia analyzed the indemnification provision through the lens of § 11-4.1 and reasoned that

[the] phrases “caused by” and ‘resulting solely from® are disjunctive in the statute,
[which] voids wmy indemnification provision that reaches damage caused by the
negligence of the indemnitee, even if the damage does not result salely from the
negligence of the indemnitee, Thus, the ssue is not whether an indemnification
provision is writien so broadly that it encompasses the negligence of parties in
addition to the indemnitee, Rather, the issue is whether the provision is so broad
that it indemnifies the indemnitee from its ewn negligence.”

Ultimately, the high Court determined that the indemnification provision obligated Amiech to
indemnify Uniwest for Uniwest’s own negligence and “irreconcilably conflict[ed] with the
public policy expressed in Code § | 1-4.1, which voids any contractual provision “which . ..
purports to indemnify or hold harmless [Uniwest] against liability for damage . . . caused by or
resulting solely from the negligence of [Uniwest].”™”

Unpacking Uniwesr—Significant Case Law Developments

In the wake of Dniwess, Virginia courts and federal counts applying Virginia law continued to
develop the limits of indemnification provisions in consiruction contracts. Key decisions have
fleshed out the permissible scope of indemnification provisions, the effect of other contractual
measurcs like savings clauses, and the types of contract that are subject to § 11-4.1 to begin with.

One of the first decisions applying Uniwest took a permissive approach to the parties’
indemnification provision. In Smpder v. Warerford Falls Church If LLC, the circuit court
acknowledged that the indemnification provision in question, like the one in Uniwesi, potentially
encompassed the indemnitee’s own negligence. " However, the court did not treat the provision
as facially invalid because it included savings language limiting indemnification “to the fullest



extent permitted by law."'| But take care—savings clauses like this should be considered
unreliahle based on more recent ¢ase law, as discussed below,

A vear later, another circuit court invalidated indemnification provisions in three scparate
contracts at issue in Supohak v. Fuller Construction Corporation.'= There, the language of the
provision was similar to that in Uniwest and reached indemnification for the indemnitee’s own
negligence. The provisions all included the same "fullest extent permitted by law™ language that
saved the provision in Swyder,”) Even so, the Supchak court determined that the provisions were
invalid, Critically, it did not matter that the damage at issue was not actually caused by the
indemnitee; the facial breadih of the provision was fatal all the same, '

While the majority of decisions applying Uniwest have come from Virginia courts, the federal
district courts sitting in the Commonwealth have also contributed to Virginia's indemnification
landscape. In particular, federal decisions have addressed what contracts fall within what
contracts fall within § 11-4.1"s scope, In BSC Equipment Renial, Inc. v. Cincinnati Insurance
Ca,, the district court held that a rental contract for equipment 1o be used in a construction
project was not a “contract relating to construction™ for purposes of § 11-4.1." Applying the
rationale of an unpublished opinion from the Fourth Circuit Court of Appeals, ' the district court
focused on the nature of the conteact at issue, not its ultimate purpose.'’ The equipment might
have been destined for & jobsite, but the contract itself was still essentially a rental agreement —
nol a construction contract. Section 11-4.1 did not apply.'*

Prim v. Linde Gas North America LLC, another circuit court decision, provides an example of a
carefully drafted indemnification provision that withstood Uiwest."” The contract required the
“Wendor” to indemnify Linde Gas for “any occurrence arising in connection with Vendor's or its
employees’ or representatives’ performance or failure to perform under the Contract, breach of
the Contract, violation of any Laws in performing under the Contract, or acts, omissions, or
commission of any tort in performing under the Contract.™™ Accordingly, the provision did not
reach the indemnitee’s own negligence,

Hensel Phelps Canstruction Co. v. Thompson Masonry Contracior, Inc, dealt with a construction
contract for a project at Virginia Tech in the late 1990s.% The general contractor attempted to
use the subcontractor's alleged breach of indemnification provisions to avoid its breach of
contract claims being barred by the applicable statute of limitations. = The Supreme Court of
Virginia held that the provisions—though drafied before Uniwest—were nonetheless void under
Uniwest. ™ The court was unsympathetic to the argument that its decision left contractors without
recouree against subcontractors for persisting liahilities. ™

The federal district court’s decizion in Travelers Indemminy Co. v. Lessard Design, Inc. provides
an especially helpful framework for analyzing indemnification provisions under § | |-4.1 and
Uniwest. ® In Travelers, an architect’s contract required it to indemnify the owner and developer
against “any and all losses . . . relating to the services performed by the Architeet™" Travelers
cited RSC and Carpenter in support of its argument that the design contract was not a



construction contract, but the court determined that § 11-4.1 applied because the contract directly
related to the construction of a building and gave the architect a supervisory role in ensuring that
his plans were executed during the construction process.*" The court wenl on to emphasize that
the purpose of § 1 1-4.| —preventing injuries and keeping contractors from unfairly shifting the
cost of the prime’s negligence to subconiractors with less bargaining power—favored voiding
the indemnification provision.® Travelers instructs that an indemnification provision is void
under § 18-4.1 if: (1} the underlying contract is a “contract relating to construction.” (2) the
indemnifying party is & “contractor,” and (3) the provision reaches damage caused by the
indemnitee’s own neglizence, ™

Soon after Trovelers, a circuit court held that an indemnitee cannot rely on an indemnification
provision to implead a third party when it is being sued solely for its own negligence. In Morris
v. DSA Roanoke LLC, a subcontractor, DS A, was sued exclusively for its own negligence and
sought to implead its sub-subcontractor, Thomas Builders, based on an indemnification
agreement between them. ! The court held that allowing DSA to do so would conflict with the
spiritof § 11-4.]1 because “DSA could only recover through the indemnification provision
between it and Thomas Builders for damages caused by DSA's own negligence.” The issue
was not the language of the provision itself, but DSA s attempt to invoke it under circumstances
barred by statute. Even if Thomas Builders had contributed to DSA's negligence, Unfwest’s
broad interpretation of § 11-4.1 prohibits indemnification for an indemnitee’s own negligence, in
whole or in par.

Two more recent Virginia federal decisions further illustrate how the level of specificity in an
indemnification clause can determine its enforceability. In Hellas Canstruction, Ine. v. Bayside
Camcrete. Iic., the plaintiff sought attormneys' fees from its subcontractor under an
indemnification provision, ™ Although the clause’s main text complied with Uniwest, a clarifying
subparagraph stated that “provisions of the indemnification provided . . . shall not be construcd
to indemnifv any Indemnitee for its sole megligence.”™ The district court held that this language
did not exclude Hellas's contributory negligence, rendering the provision void ** Although the
clarifying language was meant to respect the limits prescribed by Uniwesy, it ultimately made the
clause overly broad.

On the other hand, Sawer Construction, LLC v, QBE surance Corporation demonstrates how a
lack of specificity can also invalidate an indemnification clause.’® There, the provision required
indemnification for any damages not arising from the indemnitee’s own “misconduct ™ The
indemnitor argued that “misconduct” was narrower than negligence, meaning the provision
might encompass the indemnitee’s own negligence.™ The district court agreed, reasoning that
there “are al least some types of negligence that would fall outside of *misconduct.” ¥ Because
the clause did not specifically exclude all the indemnitee’s negligence, the court found it voud
under § 11-4.1.



Finally, the two most recent decisions address whether a savings clause can rescue an otherwise
invalid mdemnification provision under § 11-4.1. In Forrune<Jolnson, Inc. v. QFS, LLC, the
indemnification clause expressly violated § 1 1-4.1 by including indemnification for “the
negligence of any indemnit[ee]."*" Although the clause included savings language—"to the
fullest extent permined by law™—the Court of Appeals of Virginia rejected the argument that
this reflected an intent to comply with § 11-4.1 or authorized reformation.®’ The court
“decline[d] to step in and comrect the overbreadth” of the contract, emphasizing that “ncither
Virginia law nor the subcontracts themselves authorize courts to “blue pencil” or otherwise

rewrite the partics’ writtcn agreements. "

Conversely, in ZP No. 332, LLC v, Huffman Contractars, Inc., the federal district court allowed a
savings clause to preserve the enforceable portions of the indemnification agreement.** The
contract provided that the indemnitee would be indemnificd “regardless of whether such claim,
damage, loss[.] or expense is caused in part by a party indemnified hereunder.”* Although this
blatantly violated & 11-4.1, the court relicd on savings language to uphold the rest of the
indemnification provision.* Specifically, the contract stated that “in a state that prohibits any
part of the indemnity coverage contained herein, the Contracior shall provide the maximum
indemnity coverage allowed by that state to each of the Indemnified Parties.”* It also provided
that *[t]he invalidity of any part or provision of the Contract Documents shall not impair or
affect in any manner the validity, enforceability, or effect of the remaining paris and provisions
of the Contract Documents.”*" Based on these ¢lauses, the court held “that the voided sentence of
the ¢lause does nat affect the rest of that clause's validity, enforccability, and effect.”*

Navigating Curreat Law—Practical Guidance

The application of § | 1-4.1, as interpreted by the Supreme Court of Virginia in Uniwest,
illustrates the persisting confusion and lurking pitfalls for anyone involved in construction
contracts in the Commonwealth. After |5 vears, the state of the law continues to evalve. But
several practical considerations emerge as common themes in the cases deseribed above.

First. it's imporiant to recognize that § 11-4.1 only applies to provisions in construction
contracts, which includes

any contract relating to the construction, alteration, repair or maintenance of a
building, structure or appurtenance thereto, including moving, demolition and
excavation connected therewith, or . . _any contract relating to the construction of
projects other than buildings. ™

This part of § 11-4.1 reads rather broadly, but the case law demonstrates that its practical scope
should not be taken for granted, As discussed, federal case law suggests that § 11-4.1 and
[lmiwest don™t abways apply 1o contracts that might well be thought of as “relating o™
construction, such as renting equipment for a construction project. Instead, the nature of the
underlying contract and how it interacts with the purpose of § 11-4.1 are key considerations. [t



remains to be seen whether Virginia counts will adopt the reasoning of their federal counterparis
in similar cases.

Assuming the relevant contract falls within § 1 1-4.1 and reaches an indemnitee’s own
negligence, Uniwest and its progeny are lurking. Obviously, drafters who want an
indemnification provision to be enforceable must drafi with care. But a party more concerned
with limiting potential exposure has options when faced with a provision that reaches too far,
The party can paint out the provisien s invalidity and negotiate more favorable erms; or, more
cunningly, it can do nothing, taking some comfort in the knowledge that any artempt o demand
indemnity could fail under the prevailing interpretation of § 11-4.1.

Ome should also consider the effect of & savings clause. 17 there’s one in the construction contract
at issue, could it save an otherwise overbrad indemnification provision” When drafting a
construction contract, does savings language provide any extra peace of mind? As the case law
illustrates, the answers to such questions elude certainty. It is possible that a savings clause might
keep a court from declaring the indemnification provision void, but judges have been more cager
to disregard the savings clause and refuse to “blue pencil™ the indemnification provision, And, as
Hellas teaches, even language meant o be helpful might ultimately doom an indemnification
provision if not carefully implemented. 1f a savings clause provides any security blanket, it’s a
thin one.

Va. Code § 11-4.1, Uniwese, and the litany of relevant cases since make indemnification
provisions in Virginia construction contracts an unpredictable landscape. [t is essential that
practitioners keep a critical eye on the language and scope of contractual indemnification
clauses. Word choice and sentence structure arc critical 10 the outcome. Choose wisely.
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“Where's that Lawyer From Anyway...?"

Gentry Locke Seminar
October 2, 2026

Trey Smith

Charlie Morrison
Frank Clay

L. Introduction

A fter a recent trial, we spoke with jurors about our case, One of them wanted o talk about
opposing counsel. After making several statements suggesting that counsel didn’t know much
about the local arca and had not connected with the jury, he asked, “where is that lawyer from
anyway?”

Most trial lawyers eventually try a case somewhere they are not from. Vieginia is a
geographically diverse state that stretches across a wide range of areas and cultures. Trials in a
typical Southwest Virginia courthouse would be tried very differcntly than one in Northemn
Virginia or Hampton Roads. The distance is more than geographic. Every venue has its own
economy, its own vocabulary, and its own assumptions. Jurors bring all of that information into
the box with them.

These materials are to assist a Virginia practitioner in becoming familiar with an otherwise
unknown venue. They are organized chronologically: before wial, at trial, and after the verdict,
11. Bef: fal

A. Know the Court

Virginia circuit courts have only narrow loeal rulemaking autherity. Under Virginia Code
§ 8.01-4, a circuit court's rules “shall be limited 1o those rules necessary to promole proper order

and decorum and the efficient and safe use of courthouse facilitics and clerks” offices,” and any
1
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laeal rule inconsistent with statute, the Rules of the Supreme Court of Virginia, decided cases, or
that abridges substantive rights, is invalid. For the most part then, the written “law™ for trial
procedure is consistent across venues.

For jury selection, find out what the particular eireuit actually provides beyond Code §
£.01-353(A), Some circuits use supplemental juror questionnaires. Some judges will permit a
case-specific questionnaire on request or motion, particularly where pretrial publicity or
community entanglement is likely. Ask the court or clerk’s office what the local practice is, and
ask early.

What differs, and what vou must leamn, is everything lefi to the judge (or local court’s)
discretion; scheduling practices, motions practice, how the judge runs voir dire. and the unwritten
customs of the local bar, Check the circuit’s page on the Virginia Judicial System website and the
court’s own website for standing orders, suggested practices, and courtroom procedures, and then
call the judge’s chambers and the clerk’s office to fill the gaps. Study any scheduling or tnal
management order entered by your judge. Learn the courtroom and the judge’s preferences on
motions in limine, exhibits, and technology.

As for voir dire practice, find out how much attorney-conducted examination the judge
allows, whether questions must be submitted in advance, and how strikes are exercised. Visit the
courthouse. Know the layout, the sight lines from the jury box, where the screens are, where
counsel may stand. Call the clerk's office and introduce yourself weeks ahead. Clerks in smaller
jurisdictions are often generous with practical information.

No source beats the lawvers who try cases in the venue. Call them. Ask how the judge
runs voir dire and rules on objections, what juries there have done in similar cases, and which
arguments have worn out their welcome. Bar contacts and listservs will surface names. C onsider
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associating Iocal counsel for trial. A respected local name at your table vouches for you with the
court, the clerk, and the panel.

Finally. treat focus groups as venue research, not just case rescarch. A focus group drawn
from the trial venue, or a comparable community. tests more than your themes and your numbers.
[t teaches you how people there talk about work, injury, doctors, and lawsuits.

B. Using Private Investigators

A local investigator can be the fastest way for an out-of-town trial team to acquire venue
knowledge. Legitimate uses include verifying the jury panel list. which Code § 8.01-333(A) makes
the parties responsible for verifving: publie-records and background research on panel members;
research on the community, its emplovers, and its institutions; and locating and interviewing fact
witnesses. But an investigator is not 2 way around the rules that bind the lawyer. Virginia draws
the lines in three places: licensing, ethics, and criminal law.

Private investigators are regulated by the Department of Criminal Justice Services under
Virginia Code § 9.1-138 ef seq. For example, § 9.1-13%(C) requires individual registration and
business leensure. Confirm the registration before the engagement.

The rules of professional conduct prohibits a lawyer, before or during trial, from
communicating with a juror or anyone the lawyer knows to be a member of the venire. Va. R.
Prof'l Conduct 3.5¢a)(3) {a lawyer shall not “conduct or cause, by financial suppert or otherwise,
another to conduct a vexatious or harassing investigation of either a juror or a member of a
venire,”). The restrictions extend to jurors” immediate family and houschold. Va. R. Prof’l
Conduct 3.5(h).

Two general rules close any gap: a lawyer may not violate the Rules “through the acts of
another.” Va, R. Prof’| Conduct 8.4(a), and a lawver must make reasonable efforts to ensure a

3
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qupervizsed nonlawyer's conduct is compatible with the lawyer’s obligations, Va. R. Prof’] Conduct
5.3, The same principle govemns social media: the ban on access requests to jurors applies whether
the request comes from the lawyer or an agent, ABA Formal Op. 466 (2014), Since 2024, a
defendant who knowingly contacts a juror after trial with intent to harass, intimidate, or threaten
commits a Class | misdemeanor. Va. Code § 18,2-4635.2.

Practice pointer; put the instructions to the investigator in writing. The investigator does
not contact, approach, follow, photograph, or surveil any venire member, juror, or member of their
families or households, for any reason. Online research into panel members is passive review of
public content only: no access requests, No prefext accounts, NO Messages. Investigation of the
community, its economy, and ils institutions is fair game: investigation of particular panel
members is limited o public records and public postings, documented by source and date. No
prelexting—a lawyer cannot use an agent to do what he could not do him- or herself. Va R. Prof’]
Conduct 8.4(a), (c).

C. Learn the Local Economy

Every venue has an economic engine, and the jury pool comes from the people who run it
In our Tecent case’s venue, coal mining is the economy, A randomly drawn panel will include
miners, retired miners, disabled miners, and their spouses. children. and neighbors. The lesson
applies to any venue with a dominant industry—whether coal. agriculture, a single plant, a military
installation, or & university.

D. Keep Track of your Client's Social Media and Reputation

The biggest risk is the client who will not stay off social media. Ina small area, assume
that members of the panel know your client. Give the client written social-media instructions at
the outset of the representation and revisit them before trial. Then build a voir dire question around

4
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community familiarity with the client rather than hoping the subject never comes up. Ask the
panel directly whether anvone knows the plaintiff, follows her online, or has heard about the case.
This turns a hidden rigk into information you can act on, through follow-up quesiions, motions (o
sirike for cause under Code § 8.01-358, or peremptory stnkes,

E. Know the Venire

Under Code § 8.01-353(A). upon request. the clerk, sheriff, or other officer responsible for
notifving jurors “shall make available to all counsel of record in that case, a copy of the jury pane|
to be used for the trial of the case at least five full business days before the trial,” showing “the
name, age, address, occupation, and employer of cach person on the panel.” The list comes only
on reguest, so make the request early, in writing, and calendar the deadline. And do not take the
list at face value. As indicated above, errors in it are not grounds lor a mistrial or assignable as
etror on appeal; by statute “the parties in the case shall be responsible for verifying the accuracy
of such information,” Code § B.01-353(A).

Just like investigators, counsel’s own rescarch into the panel is governed by ethics
guidance. A lawyer may passively review a juror’s or prospective juror’s public internet presence,
but may not send an access request (a “friend™ or connection request) to a juror or have anyone
else do so; an access request is a prohibited ex parfe communication with a juror. ABA Formal
Op. 466 (2014). Passive review of public postings is legitimate and, in a small venue, close 1o
indispensable if you want to exercise strikes intelligently,

11, At Tri

A. Yoir Dire

Virginia gives counsel a direct statutory right to conduct voir dire. Under Code § 8.01-
35K, the court and counsel for either party “shall have the right to examine under oath any person
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who is called as a juror” and to “ask such person or juror directly any relevant question™ to ascertain
relationship to a party, interest in the cause, opinions formed or expressed, or “any bias or
prejudice” in the case. Code § 8.01-358. IT it appears the juror “does not stand indifferent in the
cause,” another must be seated. The statute also puts a duty on the panel itself: “A juror, knowing
anything relative to a fact in issue, shall disclose the same in open court™ /d. Ina small venue,
where panel members may know the parties. the witnesses, the treating physicians, and one
another, that disclosure duty should be mentioned during voir dire. |f community saturation is bad
enough, the Code contemplates the extreme remedy of a jury from elsewhere when an impartial
one cannot be obtained locally. Code § 8.01-363.

The circuit court mechanics are set by Code § 5.01-359. [n most civil cases of
consequence, seven persons from a panel of not less than thineen constitute the jury. Code § 8.01-
359(A). After strikes for cause, the parties or their counsel, beginning with the plaintiff, alternately
strike names from the panel until seven remain; where there are more than two parties, all plainuffs
share three strikes and all defendants and third-party defendanis share three, Code § B.01-355(B).

B. The Limits: What You Can and Cannot Do in Voir Dire

The statutory right to ask gquestions is not unlimited, and the trial judge holds the reins.
Most of the reported Virginia decisions construing Code § 8.01-358 are criminal appeals, but they
interpret the same statutory language that governs civil voir dire, and circuit judges apply them in
civil cases.

A party has “no absolute right 1o have the court ask every question he propounded.”
Thomas v. Commonmweaith, 279 Va, 131, 162 (2010) (quoting Basseit v. Commonwealth, 222 Va.
844, 853 (19817}, What the trial court must provide is a “full and fair” opportunity to ascertain
whether prospective jurors “stand indifferent in the cause,” and it is within the court’s sound
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discretion to decide when a party has had that opportunity. Le Fassenr v. Commonwealdh, 225 Va.
564, 581 (1983 ) Buchanan v. Commomwealth, 238 Va. 189, 401 (1989). Appellate review of a
decision to exclude voir dire questions is for abuse of discretion. Thomas, 279 Va, at 162,

Relevance is the touchstone. “To be permissible, counsel’s questions must be relevant in
that they are such as would necessarily disclose or clearly lead to the disclosure of relationship,
interest, opinion, or prejudice.” Buchanan, 238 Va. at 401. Courts are not required to allow
questions so ambiguous as to render the answers meaningless. Jd In plain terms: questions tied
to the statutory categories of § 8.01-358, relationship. interest, opinion. bias, will generally be
permitted; questions that read as argument, as pre-instruction on the law, or as an attempt to
commit jurors to a result in advance will not.

Within those limits. the judge should not cut off legitimate bias questioning. Asking
prospective jurors about their “preconceived notions, opinions, or misconceptions™ is entirely
appropriate, because a juror must be able to lay those aside and decide the case “based solely on
the law and evidence presented at trial” Lovos-Rivas v, Commonwealth, 58 Va. App. 55, 61
(2011). In a malpractice case in a small venue, that principle supports questions about attitudes
toward lawsuits against doctors, about relationships with the defendant providers and their
practices. and about what panel members have heard in the community about the case.

[f the court does limit vou, protect the record. In LeFasseur, the Supreme Court could not
review the exclusion of further voir dire questions because counsel made no proffer of the
questions he would have asked, leaving the Court “unable to determine from the record whether
they would have been relevant.” LeVasseur. 225 Va. at 582. When a judge sustains an objection
to a line of voir dire, profier the specific questions on the record, outside the panel’s presence if
necessary. Without the proffer, the issue is gone on appeal.
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Know the law on rehabilitation. When a panel member discloses a relalionship or an
opinion that warrants exclusion, expect opposing counsel or the cowrt to ask the familiar
rehabilitating question: can you set that aside and be fair? The Supreme Court has held that once
voir dire discloses a juror’s state of mind warranting exclusion for cause, further questions put to
him for the purpose of rehabilitating him “can have little effieet” unless they serve to dispel a clear
misunderstanding. LeFassewr. 225 Va. at 585-86 (citing Justus v. Commonwealth, 220 Va. 971,
Q77 (1980%: Breeden v. Commonwealih, 217 Va, 297 300 (1976)). At the same time. a trial court’s
refusal to strike a juror for cause will not be disturbed on appeal absent manifest error amounting
to an abuse of discretion. Townsend v. Commonwealth, 270 Va. 325, 329-30 (2003).

Two subjects deserve their own warnings. The first is insurance. Under Rule 2:411 of the
Virginia Rules of Evidence. evidence that a person was or was not insured is not admissible on the
question whether the person acted negligently or otherwise wrongfully, and injecting the existence
of liahility insurance into the trial through voir dire can draw a mistrial motion just as surely as
doing it through a witness, Va. R, Evid. 2:411. The rule has exceptions; evidence of insurance
may come in when offered for another purpose, such as proof of 2 witness’s bias, which is how
the Supreme Court permitted evidence of an expert’s financial relationship with the defendant’s
liability insurer in (raves v. Shoemaker, 299 Va. 357 (2020). But voir dire is the wrong place to
ad-lib on the subject. If vou believe there is a good-faith basis to ask panel members about
emplovment by or a financial interest in an insurer involved in the case, raise it with the count
before voir dire begins, ideally in writing, and get a ruling on the permissible form of the guestion.
Do not improvise it in front of the panel,

The second is peremptory strikes. The Equal Protection Clause forbids the exercise of
peremptory challenges on the basis of race, and that prohibition applies in civil cases; a private
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civil litigant exercising strikes is engaged in state action. Edmenson v. Leesville Concrete Co,
500 U.S. 614 (1991) (extending Batson v. Kenmtncky, 476 US. 79 (1986), to civil litigation).
Gender-based strikes are equally torbidden. J E B. v. Alabama ex rel. TB., 511 U.5. 127 (1994),
Be prepared for the possibility that the demographics of the pancl make any patiern in your strikes
conspicuous, keep contemporaneous notes of the race-neutral and gender-neutral reasons for each
strike, and be ready to state them if a challenge comes.

C. In Front of the Jury: What You Can and Cannot Say and Do

Juror contact rules do not relax once the jury is sworn. Va. R. Prof'] Conduct 3.5a)(1)
bars communication with jurors, direct or indirect, and the duty covers the whole trial team. In 2
small venue the panel shares your elevator, hallway, and diner, and the courthouse itself can create
the problem: in older buildings the jury room may abut the attorney conference room or sharc a
thin wall with the hallway where counsel may converse, Learn the layout before tnal, treat every
conversation in the building as one the jury can hear, and hold anything sensitive for outside.

Certain arguments that lawyers use 1o better connect with a jury can also cause trouble.
Regarding damages, Virginia is particular about the math. Any party may tell the jury the amount
sought in opening or closing statements, or both. Code § 8.01-379.1. Counsel may not, however,
suggest a formula for deriving pain and suffering (the classic per diem argument of so many dollars
a day, for instance). Certified TV, & Appliance Co. v. Harrington, 201 Va. 109, 114-15 (1959),
But counsel may walk the jury through the verdict form, assigning a fixed sum to each category
of damages and adding them to the total requested. Wakole v. Barber, 283 Va. 438, 494 (2012).

As for lishility, expect a defense motion in limine aimed at the “reptile™ strategy, which
some courts treat as golden rule argument in new clothing: casting jurors as guardians of
community safety. See Brooks v. Caterpillar Glob. Mining Am., No. 4:14CV-00022-JHM. 2017
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.S Dist. LEXIS 125095, at *24-25(W.D. Ky. Aug. 8, 2017). These motions arc often overbroad,
and courts refuse them when they target a strategy instead of specific evidence or arpument, The
Western District of Virginia, in part, declined a preemptive discovery-stage order for that reason.
Beach v. Costco Wholesale Corp., Civil Action No, 5:18-cv-00092, 2019 U.S. Dist. LEXIS 57862,
at *10-13 (W.D. Va. Apr. 4, 2019). The line between the reptile and golden rule arguments is
glim. But counsel is clearly prohibited from asking jurors 1o protect themselves or their community
from the defendant.

v, r Trial

Talk to your jurors, Post-trial juror conversations are the only reliable way to learn what
actually mattered and can serve as venue research for the next case in that jurisdiction. Ours
confirmed which witnesses landed, which themes carried, and, just as useful, which of our worries
never mattered 1o the jury at all.

Post-verdict juror contact is permitted in Virginia, within limits counscl should know
before making the first call. Rule 3.5 of the Virginia Rules of Professional Conduct addresses
communications with jurors before, during, and after trial. Before and during trial, a lawyer
connected with the case may not communicate with members of the venire or the jury outside
official procesdings. After the trial, communication with jurors is permitted so long as the lawyer
refraing from questions or comments that tend to harass or embarrass the juror or to influence the
juror's actions in future jury service. Va. R. Prof’l Conduct 3.5 & cmt 2. Comment 2 explains
why the door stays open: if lawyers could never speak with jurors after trial, counsel could not
learn whether a verdict might be subject to certain legal challenges. Three further points deserve

cmphasis:
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« The Rule's restrictions on communications with and investigations of jurors extend to
members of a juror’s immediate family or houschold. Va. B. Prof' | Conduct 3.5(b).

«  Permitted post-trial communications should be made considerately and with deference to
the jurar's personal feclings. A juror’s expressed desire not to talk ends the conversation.
Va. R, Prof'| Conduct 3.5{ap2¥iii).

« Confirm whether the presiding judge has entered any order restricting juror contact, and
follow any circuit-specific practice on notice to the court or opposing counsel before
initiating contact. Here, it never hurts to get the court’s explicit permission before speaking
with jurors.

Approached correctly, these conversations are welcomed by many jurors who gave a week
of their lives 1o the case and are ofien glad someone asked what they thought,
V. Conclusion

Research the community, the cconomy, the venire, and the courtroom before you arive,
Request the panel list under Virginia Code § 8.01-353 and verify it. Leamn the local rules and the
judge. Mine your client’s knowledge of the community, and manage vour client’s social media
Speak to local attorneys. At trial, use the full scope of examination that Virginia Code § 8.01 -3138
provides when conducting your voir dire. After trial, contact jurors within the bounds of the

professional rules 1o learn your strengths and weaknesses.
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THANK YOU FOR ATTENDING!

gentrylocke.com




