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John Danyluk practices in Gentry Locke’s White Collar Defense, Investigations & Compliance practice group, ranked Band 1 by
Chambers USA. John represents both corporate and individual clients during their most difficult times, defending and guiding them
through all phases of the criminal process. John defends and counsels clients in highly regulated industries, with a particular focus on
government contractors and the defense industrial base, healthcare and pharmaceutical companies, and critical infrastructure entities.

In addition to litigating on his clients’ behalf, John specializes in helping clients avoid government scrutiny through compliance. John
conducts internal investigations for organizations of all sizes to identify exposure areas and provide proactive compliance guidance to
protect those clients from future litigation or criminal prosecution.

An expert in data privacy and cybersecurity, John is a Certified Information Privacy Professional (CIPP/U.S.) with the International
Association of Privacy Professionals (IAPP) and guides clients through complex and evolving data privacy and cybersecurity laws and
regulations. John provides proactive compliance advice to major corporations and government contractors and guides these clients
through their responses to cyber incidents and ensuing investigations. Additionally, John uses his intimate knowledge of federal
procurement and trade regulations, which he first developed as an Army JAG Officer, to advise government contractors on a wide
variety of compliance requirements under the FAR, DFARS (including CMMC), DOJ’s Civil-Cyber Initiative, and ITAR.

Prior to joining Gentry Locke, John had a distinguished career with the U.S. Attorney’s Office and the United States Armed Forces,
serving for more than four years in the U.S. Army Judge Advocate General’s Corps and as a Special Assistant U.S. Attorney
(SAUSA). As a federal prosecutor in the Western District of Texas, John served as the lead trial attorney for Fort Hood’s exclusive
federal jurisdiction and litigated over 1,000 cases, including numerous federal jury trials. As an Administrative & National Security Law
Attorney in Grafenwohr, Germany, John advised on internal investigations into a variety of misconduct and financial issues, and advised
senior military leaders on regulatory requirements for construction and acquisition of defense equipment.

Education
University of Richmond School of Law, J.D.
University of Richmond, B.A.

Special Licenses
Certified Information Privacy Professional with a U.S. designation (CIPP-US)
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Experience
Represented multiple government contractors in responses to cyber incidents, including immediate containment of
threats, compliance with reporting obligations, and cooperation with complex DoD investigations
Regularly advise defense contractors regarding cybersecurity compliance and preparation for CMMC, as well as
compliance with other federal regulations, including the FAR, DFARS, ITAR, FOCI, BAA, and TAA.
Conducted multiple large-scale internal investigations and provided compliance advice for defense contractor pertaining
to compliance with NAVSEA requirements and False Claims Act liability.
Advised software and engineering firm throughout successful bid for government contract to serve as primary data
processor for U.S. Food and Drug Administration’s IT Infrastructure for State Regulatory Programs, including federal
cybersecurity and regulatory compliance and compliance with individual state privacy and security laws for all fifty states.
Advised large defense contractor providing veterans’ services regarding compliance for planning and completion of off-
shoring their IT department.
Represented former defense contractor executive in parallel civil and criminal federal investigations into procurement
fraud.
Represented large identity verification corporation in defending one of the first privacy-based government enforcement
actions under the newly implemented Virginia Consumer Data Protection Act.
Regularly advise private-sector clients on cybersecurity & data privacy compliance, including compliance with the
Virginia Consumer Data Protection Act (VCDPA), California Consumer Protection Act (CCPA), and General Data
Protection Regulation (GDPR), HIPAA, GLBA, and compliant cross-border data transfers.
Regularly advise private-sector clients regarding substantial losses due to cyber-attacks, including business email
compromise, ransomware, and cyber-extortion attacks.
Successfully defended multiple website tracking lawsuits targeting clients’ digital advertising and monitoring practices,
including claims brought under the California Invasion of Privacy Act (CIPA).
Represented a key member of management of National Football League franchise during federal and state regulatory
and criminal investigations.
Represented prominent NBA player agent throughout fraud investigation
Counseled corporate client throughout Virginia Department of Treasury investigation into compliance with state
regulations to minimize liability and avoid government enforcement action.
Defended multiple international pharmaceutical companies facing criminal charges or civil lawsuits related to healthcare
fraud.
Represented a non-profit university throughout a 13-month long internal investigation, as part of a team of 70 lawyers,
accountants, and IT members investigating the organization’s financial and business operations.
Conducted an internal investigation for a grant-funded non-profit organization during a nine-month long investigation that
included allegations of financial misconduct, sexual misconduct, and discrimination.
Represented Virginia state agency during a U.S. Attorney’s Office investigation into violations of the Affordable Care Act.
Represented a minor student with physical and developmental impairments accused of sexual assault, leading to a
finding of “not responsible” in a Title IX investigation.
Represented a university student in criminal and Title IX investigations who was accused of sexual assault of a minor,
leading to a full dismissal of the Title IX investigation and no criminal charges.
Represented multiple university students in Title IX and student misconduct investigations related to hazing, sexual
misconduct, and harassment, leading to full dismissals for each student
Represented numerous clients accused of state and federal crimes, including healthcare fraud, sexual assault, criminal
misbranding, Endangered Species Act violations, and various other regulatory and criminal offenses.
As a Special Assistant U.S. Attorney, served as lead trial attorney for Fort Hood’s exclusive federal jurisdiction within
WDTX.
As a Special Assistant U.S. Attorney, litigated over 1,000 federal cases, including numerous federal jury trials, bench
trials, and hearings.
As a Special Assistant U.S. Attorney, closely advised FBI and Army CID agents on criminal investigations.
As an Administrative & National Security Law Attorney in Grafenwohr, Germany, advised on internal investigations into a
variety of issues, including senior leader misconduct, discrimination, sexual harassment, death and suicide
investigations, and financial loss investigations.
As an Administrative & National Security Law Attorney in Grafenwohr, Germany, advised on regulatory requirements and
reviewed multi-million dollar purchase agreements for construction and acquisition of defense equipment.
As an Administrative & National Security Law Attorney in Grafenwohr, Germany, served as primary legal POC during
outbreak of COVID-19 and lead U.S. Army Europe’s commanders through complex legal hurdles of exercising
command/control of personnel in pandemic.
As a Military Magistrate, responsible for authorizing law enforcement search warrants and making pre-trial confinement
determinations for criminally charged defendants.

Affiliations
Chair-Elect, Federal Bar Association – Criminal Section
Criminal Justice Act Panel, Eastern District of Virginia
Member, Virginia State Bar
Member, Virginia Bar Association



Member, American Bar Association
Judiciary Committee, Richmond Bar Association
Editor-in-Chief, Richmond Journal of Law and Technology, University of Richmond School of Law (2015-16)

Admissions
Virginia State Bar
Western District of Texas
Eastern District of Virginia
Western District of Virginia

Awards
Named to Best Lawyers in America “Ones to Watch” in Criminal Defense: White-Collar (2026-2027)
Recognized as an “Up & Coming Attorney” by Chambers and Partners USA (2025-2026), Litigation: White Collar
Investigations
Named a “Legal Elite” for Cybersecurity & Data Privacy Technology law in Virginia Business magazine (2024-2025)
Named a Virginia Lawyers Weekly Go To Lawyer for Cybersecurity and Data Privacy (2025)
Named a Virginia Super Lawyers “Rising Star” in Criminal Defense: White Collar (2025-2026)
Named a “Up & Coming Lawyer” class of 2025 by Virginia Lawyers Weekly



Paul Hawkins practices in the firm’s General Commercial practice group specializing in government contracting. Paul helps
government contractors win more business and navigate complex regulations with confidence, representing clients at every stage of their
business journey from assisting with corporate formation and governance issues to mergers and acquisitions and succession planning. As
a recognized “Rising Star” in government contracts law by Virginia Super Lawyers, he combines deep legal knowledge with real-world
military experience to deliver practical solutions that drive results.

Paul’s practice encompasses a broad range of services designed to support businesses throughout their lifecycle, with a particular focus
on government contractors. He advises on corporate formation and governance, including structures tailored for government contracting
needs. His experience includes guiding clients through strategic mergers, acquisitions, and succession planning, as well as structuring
joint ventures and partnerships, including opportunities under the SBA All-Small Mentor-Protégé Program. Paul also helps businesses
protect and grow their government contracting portfolios through bid and size protest representation, contract claims and appeals
advocacy, and negotiation of subcontracts and teaming agreements. Additionally, he provides critical compliance and risk management
counsel in areas such as Federal Acquisition Regulation (FAR) compliance, small business and socioeconomic set-aside programs,
intellectual property and data rights protection, and security clearance and export control regulations.

Before joining Gentry Locke, Paul was a partner at a boutique firm specializing in government contracting and construction, where he
developed a reputation for solving complex regulatory challenges and helping contractors win more business. Paul’s active-duty service
as a U.S. Navy Surface Warfare Officer and continued service in the Navy Reserve—including multiple overseas deployments—
provides invaluable insight into how government agencies think and operate. This military perspective gives his clients a distinct
competitive edge, especially in the defense sector.

Education
William & Mary Law School, J.D.
East Carolina University, B.S. summa cum laude

Experience
Guides government contractors through complex compliance challenges, providing strategic counsel on FAR and
DFARS requirements during both proposal development and contract performance to minimize risk and maximize
success.
Represents clients in bid protest disputes and protects their interests before the Government Accountability Office (GAO)
and U.S. Court of Federal Claims, while expertly navigating pre- and post-award debriefing processes to best advise
clients on their rights and options in the contract award process.
Represented clients in Requests for Equitable Adjustment (REAs) and contract claims under the Contract Disputes Act
including successful advocacy before the Armed Services and Civilian Boards of Contract Appeals.
Protects valuable intellectual property rights by providing sophisticated guidance on software and data rights compliance
under FAR and DFARS, including in Other Transaction Authority (OTA) agreements.
Maximizes small business contracting opportunities by structuring compliant corporate formations and ownership
arrangements under SBA programs including 8(a) Business Development, Women-Owned, HUBZone, and Service-
Disabled Veteran-Owned certifications.
Structured dozens of profitable joint venture partnerships through expertly drafted and negotiated agreements under the
SBA’s small business programs, including the All-Small Mentor Protégé Program, expanding clients’ competitive
capabilities.
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Advised clients on compliance and data rights issues under the Small Business Innovation Research (SBIR) / Small
Business Technology Transfer (STTR) programs including representing both buyers and sellers in “successor-in-interest”
transactions under applicable SBIR/STTR program rules.
Represented government contractor clients involved in mergers and acquisitions on both the buy and sell side advising
on various due diligence, structuring, and compliance/notification requirements.
Assisted clients through efficient navigation of the FAR’s complex novation process, protecting business continuity and
contractual relationships.
Built robust compliance frameworks for clients through development and implementation of comprehensive ethics and
compliance programs tailored to government contracting requirements.
Worked with clients to ensure full compliance with export control regulations, cybersecurity requirements, facility security
protocols, and personnel clearance obligations.​​​​​​​​​​​​​​​​

Affiliations
Chairman of the Board, Anchor Scholarship Foundation
Board Member, Tidewater Association of Service Contractors
Past Board Member, National Veteran Small Business Coalition, Mid-Atlantic Chapter
Past Board Member, USO of Hampton Roads and Central Virginia
Member, Virginia State Bar

Admissions
Virginia State Bar
Eastern District of Virginia
U.S. Court of Federal Claims

Speaking Engagements
Regular speaker for the Virginia APEX Accelerator (formerly Procurement Technical Assistance Centers) (topics include
joint ventures and teaming, the SBA’s All-Small Mentor Protégé Program, SBIR, and export control basics)
“Navigating Legal Success: When and Why Veteran Owned Small Businesses Need Legal Representation in
Government Contracting,” National Veteran Small Business Coalition (NVSBC) Colorado Springs Chapter
Cohort Speaker, 757 Defend (Defense Technology Accelerator (DTA) under 757 Collab)
“Minority Owned Business in Trump 2.0,” Asian Business Association of Hampton Roads
Panel Moderator, “Planning the Next Chapter: ESOPs, Succession, and Strategic Transitions”

Awards
Virginia Business Magazine “Legal Elite” (2023-2025)
Virginia Super Lawyers “Rising Star, Government Contracts” (2024-2026)
Named to Coastal Virginia Magazine’s 2026 Top Lawyers list for Government and Administrative Law
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Mike Moro is a partner in the firm’s General Commercial Practice Group. Mike advises business owners and business organizations on
matters concerning mergers and acquisitions, corporate governance, corporate finance, and all manner of commercial transactions. He
assists clients in connection with the preparation of governing documents, shareholder agreements, and operating agreements. He
negotiates commercial contracts, including software license agreements and cloud computing agreements, handles all aspects of mergers
and acquisitions transactions, and advises clients in connection with the negotiation of commercial lease agreements.

Prior to joining Gentry Locke, Mike served as Of Counsel at a boutique business law firm and prior to that, served as Corporate Counsel
for a NASDAQ-listed financial services company. Previously, Mike served as Senior Counsel for a global sports and entertainment
technology provider and also worked at law firms in Miami, FL and Rome, Italy. Mike speaks Italian, Spanish, and Portuguese.

Education
University of Miami School of Law, J.D.
University of Massachusetts Amherst, B.A.

Experience
Successfully represented shareholders of regional healthcare company in connection with tender and support agreement
and subsequent merger, achieving a significant liquidity event for clients.
Represented publicly traded company in multiple mergers and acquisitions transactions, including acquisitions in Europe
and South America.
Represented publicly traded company in multiple renegotiations of its syndicated credit facility.
Represented solar developer in negotiation of credit facility.
Represented management team and investors in leveraged management buyout of specialized recruiting company.
Represented real estate investment firm in connection with multiple Regulation D private placements.
Represented health care technology company in connection with Regulation D private placement of convertible notes.
Represented multinational sports media company in the negotiation of complex IT service agreements with global sports
federations and broadcasters.
Represented security solutions company in the negotiation of software license agreements and cloud services
agreements with national retailers.
Served as Virginia counsel to real estate developer in refinancing transaction.
Represented real estate developer in negotiations with multiple telecommunications providers.
Represented private equity firms, strategic buyers, target companies and target company shareholders in M&A
transactions.
Acted as general counsel to the US subsidiaries of foreign companies.

Affiliations
American Bar Association, Business Law Section, Mergers & Acquisitions Committee
Virginia Bar Association, Business Law Section
Veterans Business Outreach Center, Consulting Attorney
Virginia Beach Bar Association
Virginia State Bar, Business Law Section
Past Member, Sandler Center Foundation Giving Circle
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Hampton Roads Community Foundation Community Leadership Partners, Membership Committee
Board Member, Association of Corporate Growth (ACG 757)

Admissions
Virginia State Bar
The Florida Bar

Awards
Named to Best Lawyers in America for Corporate Law (2027)
Named to Coastal Virginia Magazine’s 2025 & 2026 Top Lawyers list for Business Law, Corporate Finance and Mergers
& Acquisitions.



Wythe Michael is the deputy chair of the firm’s General Commercial practice group where he regularly acts as outside “general
counsel” assisting privately held companies close deals, evaluate and manage risk, and pursue new opportunities. Wythe advises closely
held companies on mergers and acquisitions, commercial transactions, private securities offerings, commercial real estate, and business
succession planning. Wythe also advises new and existing businesses in connection with governing documents, shareholder agreements,
operating agreements, employment agreements, restrictive covenant agreements, and general contract matters.  Wythe frequently works
with physician practice groups, dental practices and other healthcare practices along with individual healthcare providers. Other
industries in which Wythe has experience includes manufacturing, construction, technology, service, and real estate businesses.

Wythe earned his J.D. from the University of Richmond and his B.A. from the College of William and Mary. He has been recognized by
Virginia Business Magazine as a “Legal Elite” in Business.

Education
University of Richmond, J.D.
College of William and Mary, B.A.

Experience
Represented numerous business owners in the acquisition or sale of manufacturing, construction, technology, medical,
dental, veterinary and service businesses.
Represented healthcare practice groups in the purchase and sale of practice assets to both Private Equity backed
acquirors and strategic acquirors.
Assisted numerous business owners with succession planning and the transition of ownership to employees and third-
party buyers.
Prepared and reviewed numerous employment and consulting agreements for physicians and mid-levels working for
both practice groups and hospital systems.
Represented a private equity fund in a $75 million private securities offering for the acquisition of a large, diversified
portfolio of commercial real estate properties.
Assisted a regional construction company in the formation of an ESOP and the purchase and financing of 100% of the
company’s stock by the ESOP.
Advised a medical technology company in developing a model for joint venture arrangements with physician-users,
including resolving regulatory issues, developing agreements and structuring securities offerings.
Represented several private equity and hedge funds in offerings targeting real estate and long/short opportunities.
Represented a regional venture capital firm in numerous “Series A”, “Series B” and “Series C” preferred stock
investments, as well as several bridge financings in portfolio companies.

Affiliations
Member, Virginia State Bar
Member, American Health Law Association
Board of Directors, Do-Rights Inc. (local charity providing support to diabetic patients)
Regional Board of Directors, Chesterfield, Towne Bank
Member, American Bar Association (Business Law and Health Care Law Sections)
Past Member, Board of Directors; Past Chair, Personnel Committee; Past Chair, Presidential Search Committee,
Chesterfield Chamber of Commerce

G. Wythe Michael
Partner
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Past Chairman of Advisory Council, Salvation Army Adult Rehabilitation Center

Admissions
Virginia
U.S. District Court for the Eastern District of Virginia
U.S. Court of Appeals for the Fourth Circuit

Speaking Engagements
Buy-Sell or Succession – What’s Your Plan? (September 2013 presentation to Business Beyond Banking program
sponsored by local bank)

Awards
Named to Best Lawyers in America for Corporate Governance Law, Corporate Law, and Mergers and Acquisitions Law
(2027)
Virginia’s Legal Elite®, in Business law, Virginia Business Magazine (2023-2025)

Published Work
Using the New Crowdfunding Rules to Raise Capital, Paradigm Magazine
Evaluating Clinically Integrated Networks, What Should My Practice Consider Before Joining, Hampton Roads Physician
Magazine
Advertising and General Solicitation Now Permitted for Companies Conducting Private Securities Offerings, Paradigm
Magazine
Momentum Continues Toward Advisor and Fund Registration
Traps for the Unwary in TIC Deals, Co-authored with J.M. Ramey
SEC Issues Proposed Rules Regarding Changes to Regulation D
The Virginia Limited Liability Company Act
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Monica Monday heads the firm’s Appeals and Critical Issues practice. Monica represents her clients in Virginia’s state and federal
appellate courts across a wide variety of cases, including commercial and business disputes, healthcare, property, personal injury, local
government matters, domestic relations and more. In 2015, Monica was inducted as a Fellow of the American Academy of Appellate
Lawyers — only the fifth Virginia attorney to be so honored. Monica is ranked (Band 1) in Chambers USA, Virginia, for Appellate and
General Commercial Litigation. She has been described by Chambers USA as having “a commanding reputation as ‘one of the go-to
practitioners’ for appellate work” (2018), as being “held in high esteem as a leading appellate lawyer” (2022), and as being “the dean of
Virginia Supreme Court litigation” (2023). She has been recognized among Virginia’s Top 10 Lawyers, Virginia’s Top 50 Women
Lawyers, and Virginia’s Top 100 Lawyers by the Thomson Reuters’ Virginia Super Lawyers, and on the Best Lawyers in America and
Virginia Business magazine’s Legal Elite lists. She was a “Leaders in the Law” honoree and named a “Go To Lawyer for Appellate” by
Virginia Lawyers Weekly.

Monica frequently lectures and writes on appellate issues. She has served as Chair of The Virginia Bar Association’s Appellate Practice
Section Council, the Appellate Practice Committee of the Virginia State Bar Litigation Section, and the Fourth Circuit Rules Advisory
Committee.

Monica served as Managing Partner of the firm from 2013-2022, and now serves as Chair of Gentry Locke’s Executive Board.

Before joining Gentry Locke, Monica clerked for the Honorable Lawrence L. Koontz, Jr., who served as Chief Judge of the Court of
Appeals of Virginia, and as a Justice and Senior Justice of the Supreme Court of Virginia.

Education
College of William and Mary, J.D.; B.A.

Experience
In a trade secrets dispute, secured reversal of largest jury verdict in Virginia history. Appian Corporation v. Pegasystems
Inc., _Va._, 924 S.E.2d 621 (2026)
Obtained affirmance of defense verdict in tractor-trailer accident case. LeDoux v. Western Express, Inc., 126 F. 4th 978
(4th Cir. 2025)
Obtained reversal of trial court’s ruling refusing to enforce a personal guaranty. CSE, Inc. v. Kibby Welding, LLC, 77 Va.
App. 795, 887 S.E.2d 789 (2023)
Court affirmed trial court’s interpretation of post-nuptial agreement. Worsham v. Worsham, 74 Va. App. 151, 867 S.E.2d
63 (2022)
Secured final judgment for bank in equitable subrogation case concerning entitlement to funds in deposit account. Arch
Insurance Company v. FVCbank, 301 Va. 503, 881 S.E.2d 785 (2022)
Court affirmed summary judgment in suit alleging discriminatory taxation. Norfolk Southern Ry. Co. v. City of Roanoke,
916 F.3d 315 (4th Cir. 2019)
Court affirmed the trial court’s decision to set aside a multi-million dollar verdict in a government contracting case.  CGI
Federal, Inc. v. FCi Federal, Inc., 295 Va. 506, 814 S.E.2d 183 (2018)
Court held that property owners had a vested right to the use of their property. Board of Supervisors of Richmond County
v. Rhoads, 294 Va. 43, 803 S.E.2d 329 (2017)
In question of first impression involving social host duty to child guest, obtained affirmance of motion to strike. Lasley v.
Hylton, 288 Va. 419, 764 S.E.2d 88 (2014)

Monica Taylor Monday
Partner

Office: 540.983.9405
Fax: 540.983.9400
Email: monday@gentrylocke.com

https://www.gentrylocke.com/email-speedbump/?aid=618
https://www.linkedin.com/in/monica-monday-64111641/
https://www.linkedin.com/in/monica-monday-64111641/
https://www.gentrylocke.com/


Court reversed dismissal of defamation case and clarified the defenses to qualified immunity. Cashion v. Smith, 286 Va.
327, 749 S.E.2d 526 (2013)
Obtained reversal of workers’ compensation case where the Full Commission lacked authority to decide the case with a
retired Commissioner. Layne v. Crist Electrical Contractor, Inc., 62 Va. App. 632, 751 S.E.2d 679 (2013)
Obtained reversal of $25 million jury verdict in maritime case relating to asbestos exposure. Exxon Mobil Corp. v. Minton,
285 Va. 115, 737 S.E.2d 16 (2013)
Obtained reversal of decision striking down water and sewer rates that town charged to out-of-town customers; won final
judgment in favor of town. Town of Leesburg v. Giordano, 280 Va. 597, 701 S.E.2d 783 (2010)
In question of first impression, obtained dismissal of domestic relations appeal based upon terms of property settlement
agreement, which waived the right of appeal. Burke v. Burke, 52 Va. App. 183, 662 S.E.2d 622 (2008)
Obtained reversal of award of writ of mandamus against municipal land development official in subdivision application
case. Umstattd v. Centex Homes, G.P., 274 Va. 541, 650 S.E.2d 527 (2007)
Secured affirmance of compensatory and punitive damages awards for breach of fiduciary duty, tortious interference, and
conspiracy. Banks v. Mario Industries of Virginia, Inc., 274 Va. 438, 650 S.E.2d 687 (2007)
Successfully represented an individual in a premises liability case involving a question of first impression. Taboada v.
Daly Seven, Inc., 271 Va. 313, 626 S.E.2d 428 (2006), adhered to on rehearing, 641 S.E.2d 68 (2007)
Obtained a new trial on damages for injured plaintiff in a medical malpractice case. Monahan v. Obici Medical
Management Services, 271 Va. 621, 628 S.E.2d 330 (2006)
Successfully defended decision of the Virginia Workers’ Compensation Commission awarding attendant care benefits for
employee who lost both arms in an industrial accident and assessing a large award of attorneys fees against opposing
party. Virginia Polytechnic Institute v. Posada, 47 Va. App. 150, 622 S.E.2d 762 (2005)
Obtained reversal of summary judgment in federal court negligence case. Blair v. Defender Services, 386 F.3d 623 (4th

Cir. 2004)
Successfully defended compensatory and punitive damages jury verdict in malicious prosecution case. Stamathis v.
Flying J, Inc., 389 F.3d 429 (4th Cir. 2004)
Obtained reversal of summary judgment in state malicious prosecution case representing chairman of a school board.
Andrews v. Ring, 266 Va. 311, 585 S.E.2d 780 (2003)
Successful defense of jury verdict in a construction case interpreting statutory warranty for new dwellings. Vaughn, Inc. v.
Beck, 262 Va. 673, 554 S.E.2d 88 (2001)
Successfully defended federal court’s dismissal of First Amendment constitutional challenge in voting rights case.
Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th Cir. 1997), cert. denied, 522 U.S. 1077 (1998)

Administration & Litigation
Represent medical providers, including physicians, veterinarians, dentists, chiropractors, nurses, and nurse practitioners
in disciplinary and licensure matters before the Virginia Department of Health Professions

Affiliations
Boyd-Graves Conference: Chair (2024-2026); Secretary (2022-2024); Steering Committee Member (2016-present);
Member (2011-present)
Member, Advisory Committee on Rules of Court (2024-present)
Member, Virginia Poverty Law Center Advisory Council (2022-present)
Member, Virginia Trial Lawyers Foundation Board (2022-present)
Roanoke Symphony Orchestra Board of Directors (2023-present)
Member, Judicial Council of Virginia (2013-2023)
The Virginia Bar Association Appellate Practice Section Council (2009-2023), Chair (2019-2021), Past-Chair (2022-2023)
Chair, Appellate Committee of the Virginia State Bar Litigation Section (2009-2019)
Fourth Circuit Rules Advisory Committee; Chair (2017-2018), Virginia Representative (2013-2017)
Member, Virginia Model Jury Instruction Committee (2012-2020)
Board of Directors, The Harvest Foundation (2015-2023)
Member, Special Committee to Study Appellate Mediation in Virginia
Member, American National Bankshares, Inc., Virginia State Banking Board (2019-2023)
Board of Trustees, Virginia Museum of Natural History (2009-2019)
Member, Virginia Workers’ Compensation American Inn of Court (2015-2023)
Member, Virginia State Bar Professionalism Course Faculty (2013-2016)
Member, Blue Ridge Regional Library Board (2007-2011)
American Heart Association Roanoke “Go Red for Women” Luncheon; Chair (2017-2018), Co-chair (2016-2017)
Board of Governors, The Virginia Bar Association (2011-2014)
Board of Directors, Virginia Law Foundation (2005-2011)
Member, The Ted Dalton American Inn of Court (2003-2012); Secretary (2007-2012)
Chair, Committee on Federal Judgeships, Western District, Virginia Bar Association (2004-2008, 2015-present)
Member, Nominating Committee, The Virginia Bar Association (2004); Membership Committee (2003-2005)
Board of Directors, Virginia Association of Defense Attorneys (2001-04)



Co-Chair, Judicial Screening Committee, Virginia Women Attorneys Association (2001-03)
Member, Board of Trustees, Adult Care Center (1999-04)
Executive Committee, Young Lawyers Division, Virginia Bar Association (1998-02)
President, William & Mary Law School Association (2000-01)
Law Clerk to the Honorable Lawrence L. Koontz, Jr., Chief Judge, Court of Appeals of Virginia (1991-93)

Awards
Recipient of the inaugural Circle of Excellence Award by Virginia Lawyers Weekly (2024)
Recipient of the William & Mary Law School Edmund Randolph Award for Excellence in Oral Advocacy (2023)
“Leading Individual” by Chambers and Partners USA (2021-2026), Band 1, Litigation: Appellate (Virginia)
“Leading Individual” by Chambers and Partners USA (2017-2026), Band 1, Litigation: Commercial (Virginia)
Named a “Go To Lawyer for Appellate” by Virginia Lawyers Weekly (2023)
“Roanoke Lawyer of the Year for Appellate Law” (2020, 2025, & 2027) by Best Lawyers in America
Recipient of the Gentry Locke J. Rudy Austin Pro Bono Service Award (2023)
“Virginia Business Power 500” (2020 – 2024)
“Virginia Business Women of Leadership” (2021)
“Circle of Excellence” Honoree by Virginia Lawyers Weekly (2024)
Peer rated “AV/Preeminent” by Martindale-Hubbell
Fellow, Litigation Counsel of America (inducted 2026)
Fellow, American Academy of Appellate Lawyers (inducted 2015)
Fellow, American Bar Association (inducted 2013)
Fellow, Roanoke Law Foundation (inducted 2013)
Fellow, Virginia Law Foundation (inducted 2011)
Benchmark Appellate Local Litigation Star (2013)
2013 Class of “Influential Women of Virginia” by Virginia Lawyers Media
Named one of The Best Lawyers in America in the field of Appellate Law (2009-2027)
Named to Virginia Super Lawyers for Appellate Law in Super Lawyers magazine (2010-2026), listed in Virginia Super
Lawyers Top 100 in Virginia (2013-2026), listed in Virginia Super Lawyers Top 50 Women in Virginia (2015-2026), listed
in Virginia Super Lawyers Top 10 in Virginia (2019-2026), named to Super Lawyers Business Edition US in the area of
Appellate Law (2012-2014), and previously was a Virginia Super Lawyers Rising Star (2007)
Designated one of the “Legal Elite” by Virginia Business magazine for Appellate Law (2011-2025)
Named a “Legal Eagle” for Appellate Practice by Virginia Living magazine (2012, 2015)
Named a “Leaders in the Law” honoree by Virginia Lawyers Weekly (2006)
Sandra P. Thompson Award (formerly the Fellows Award), Young Lawyers Division, Virginia Bar Association (2003)
Best Appellate Advocate, First Place Team, and Best Brief, 1991 National Moot Court Competition

Published Work
Appeals of Right are Coming to Virginia, The Virginia Bar Association Journal, Vol. XLVIII, Number 2 (Fall 2021).
Interview with the Honorable Marla Graff Decker, The Virginia Bar Association Appellate Practice Section, On Appeal,
Vol. VI, Number 1 (Spring 2021).
Drawing Jurisdictional Lines: New Virginia Rules 1:1B and 1:1C, The Virginia Bar Association Appellate Practice Section,
On Appeal, Vol. V, Number 1 (Spring 2020).
Appellate Mediation in Virginia, The Virginia Bar Association Appellate Practice Section, On Appeal, Vol. V Number 1
(Spring 2020).
Appellate Mediation Comes to Virginia, Virginia Lawyer, Volume 67, No. 3 (October 2018).
New Rules for Appeal Bonds and Suspending Bonds, The Journal of the Virginia Trial Lawyers Association, Vol 26,
Number 4 (2017).
Confessions of an Oral Argument Junkie, The Virginia Bar Association Appellate Practice Section, On Appeal, Vol IV,
Number 1 (Fall 2015).
Drafting Good Assignments of Error, VTLAppeal Volume 1 (2012).
Lessons from the Supreme Court of Virginia in 2010 on Preserving Error and Rule 5:25, The Virginia Bar Association
Appellate Practice Section, On Appeal, Vol. II No. 1 (Summer 2011).
Editorial Board, The Revised Appellate Handbook on Appellate Advocacy in the Supreme Court of Virginia and the Court
of Appeals of Virginia, 2011 Edition, Litigation Section of the Virginia State Bar.
Co-author, Something Old, Something New: The Partial Final Judgment Rule, VSB Litigation News, Volume XV
Number III (Fall 2010).
Co-author, Thoughts on Trying Construction Cases: An Appellate Perspective, Virginia State Bar Construction Law and
Public Contracts News, Issue No. 56 (Spring 2010).
You May Need to Object Twice…What “A Few Good Men” Taught Us About Preserving Error of Appeal, Virginia State
Bar Litigation News (Winter 2005).

Case Studies

https://www.gentrylocke.com/wp-content/uploads/2018/10/MTM_Appellate-Mediation-Comes-to-Virginia_VSB_10-2018.pdf
https://www.gentrylocke.com/wp-content/uploads/2014/11/Partial-Final-Judgment-Rules_LitNews-fall2010.pdf


THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES.

Feb 28, 2025 — Defense Verdict Affirmed for Western Express in Rear-end Accident
Oct 19, 2023 — Upheld Opinion in Gender Pay Bias Case
Jul 1, 2018 — Federal contracting client prevails in teaming agreement appeal
Jun 29, 2018 — Judge Reduces Jury Verdict Due to Defect in Plaintiff’s Complaint
Aug 31, 2017 — Property Owners Entitled to Relief from Zoning Administrator’s Mistake
Dec 14, 2016 — Supreme Court of Virginia Affirms Circuit Court Decision in Construction Claim
Aug 3, 2016 — Court of Appeals Affirms Finding of Desertion, Awards Appellate Attorney’s Fees
Aug 18, 2015 — Fraud and Breach of Contract Claims Dismissed, Affirmed on Appeal
Nov 8, 2013 — Physician Successfully Defended Before Medical Board
Jun 11, 2013 — Court of Appeals Affirms Decision, Awards Attorney Fees

https://www.gentrylocke.com/case-results/defense-verdict-affirmed-for-western-express-in-rear-end-accident-with-nuclear-potential/
https://www.gentrylocke.com/case-results/upheld-opinion-in-gender-pay-bias-case/
https://www.gentrylocke.com/case-results/federal-contracting-client-prevails-in-teaming-agreement-appeal/
https://www.gentrylocke.com/case-results/judge-reduces-jury-verdict-due-to-defect-in-plaintiffs-complaint/
https://www.gentrylocke.com/case-results/property-owners-entitled-to-relief-from-zoning-administrators-mistake/
https://www.gentrylocke.com/case-results/supreme-court-of-virginia-affirms-circuit-court-decision-in-construction-claim/
https://www.gentrylocke.com/case-results/court-of-appeals-affirms-finding-of-desertion-awards-appellate-attorneys-fees/
https://www.gentrylocke.com/case-results/fraud-and-breach-of-contract-claims-dismissed-affirmed-on-appeal/
https://www.gentrylocke.com/case-results/physician-successfully-defended-before-medical-board/
https://www.gentrylocke.com/case-results/court-of-appeals-affirms-decision-awards-attorney-fees/


Michael Finney is Gentry Locke’s Litigation Section Leader. His practice focuses on complex litigation and appeals, including
business/shareholder disputes, whistleblower claims under the False Claims Act, defamation, local government zoning litigation, and
intellectual property matters. Prior to joining Gentry Locke, Michael practiced in Washington, DC, and clerked at the United States
District Court in Roanoke for the Honorable James C. Turk. Since 2012 he has been recognized by Virginia Super Lawyers and is
consistently named one of the “Legal Elite” by Virginia Business magazine.

Education
Harvard Law School, J.D.
Stanford University, B.A.

Experience
Michael Finney is admitted to practice law in Virginia, the District of Columbia (inactive), and the State of California (inactive).

Represent appellant in Pegasystems Inc. v. Appian Corporation, No. 1399-22-4 (Court of Appeals of Virginia),
overturned $2 billion trade secrets judgment
Lead appellate counsel for whistleblowers in United States ex rel. Arven et al. v. Florida Birth-Related Neurological Injury
Compensation Association, et al., Case No. 20-13448 (11th Circuit), a False Claims Act case where the Eleventh Circuit
affirmed the district court’s ruling that the defendants/appellees were not “arms of the state” of Florida, leading to $51
million settlement
Represented whistleblower in False Claims Act case involving research fraud, United States ex rel. Thomas v. Duke
University, Case No. 1:17-cv-276-CCE-JLW (Middle District of North Carolina), which resulted in $112.5 million
settlement
Obtained partial summary judgment and jury verdict for natural gas companies in defense of $14 million breach of
contract claims, and then successfully argued appeal. Knox Energy, LLC et al. v. Gasco Drilling, Inc., No. 17-1878 (4th
Circuit)
Represented social media/blockchain company in a dispute over the ownership of cryptocurrency tokens
Represented national retailer in multi-million dollar contract dispute with inventory service provider
Defended magazine publisher in high-profile defamation case. Eramo v. Rolling Stone LLC, et al., No. 3:15cv23 (W.D.
Va.)
Represented company President/CEO/Director in shareholder’s derivative action, where asserted claims exceeded $200
million
Represented municipality in construction dispute over airport runway project
Represented company on products liability claims arising from plant explosion
Obtained dismissal of defamation and business tort claims action against newspaper publisher
Represented shopping center owner seeking to declare that a restrictive covenant was invalid
Represented former owner of accounting company in contract dispute over earn-out provision
Represented international pharmaceutical company in intellectual property dispute with former employee-inventor and
his competing company
Represented national galvanizing company in open account contract dispute, obtaining trial judgment for full amount
claimed
Represented guarantor of a commercial shopping center loan in federal litigation
Represented group of individuals who had purchased illegitimate annuities, in both primary and insurance coverage

Michael J. Finney
Partner

Office: 540.983.9373
Fax: 540.983.9400
Email: finney@gentrylocke.com

https://www.gentrylocke.com/article/pegasystems-says-2-billion-trade-secrets-loss-lacked-secrets/
https://www.gentrylocke.com/news/Settlement-in-Landmark-FCA-case-United-States-ex-rel.-Thomas-v.-Duke-University
https://www.gentrylocke.com/email-speedbump/?aid=561
https://www.linkedin.com/in/michael-finney-292b9147/
https://www.linkedin.com/in/michael-finney-292b9147/
https://www.gentrylocke.com/


actions
Represented numerous business entities and departing individuals in non-compete, trade secret, conspiracy,
defamation, and other “business divorce” cases
Served as local counsel in both state and federal litigation
Lawyer with Latham & Watkins before joining Gentry Locke
Federal judicial clerk for the Honorable James C. Turk, Western District of Virginia (2008-2009)

Affiliations
Council Member, Virginia Bar Association, Appellate Practice Section
Member, Boyd Graves Conference (2021-present)
Board Member, Virginia State Bar Education of Lawyers Section (2023-present)
Member, Asian Pacific American Bar Association of Virginia (2022-present)
Board Member, Virginia State Bar Litigation Section (2018-2024)
Board Member, Boys & Girls Club of Southwest Virginia (2017-2020)
Secretary, Federal Bar Association, Roanoke Chapter (2012-14)
Chair, Corporate and Commercial Litigation, Virginia Association of Defense Attorneys (2012)
Vice-Chair, Corporate and Commercial Litigation, Virginia Association of Defense Attorneys (2011)
Member, Virginia State Bar
Member, Washington DC Bar (inactive)
Member, California State Bar (inactive)
Member, Virginia Bar Association
Member, Federal Bar Association
Member, Roanoke Bar Association
Member, American Bar Association

Awards
Named to “Best Lawyers in America” for Commercial Litigation and Qui Tam Law (2020-2027), and for Appellate Law and
Labor and Employment Litigation (2024-2027)
Named a Virginia Super Lawyers Rising Star in Business/Corporate Law (2012) and Business Litigation (2013-2018, and
2026)
Designated one of the Legal Elite by Virginia Business magazine in the area of Civil Litigation (2016-2020, 2023-2025)
and Young Lawyer (Under 40, 2015)

Published Work
Co-author, Rule 68 Offers of Judgment – a Useful Defense Tool; The VADA Journal of Civil Litigation, Vol. XXIV, No. 4
(Winter 2012-2013)
Co-Author, Internet Theft from Business Bank Accounts — Who Bears the Risk?; VADA Journal of Civil Litigation,
Vol. XXIII, No. 4 (Winter 2011-2012)

Case Studies

THE RESULTS OF CLIENT MATTERS DEPEND ON A VARIETY OF FACTORS UNIQUE TO EACH MATTER. PAST
SUCCESSES DO NOT PREDICT OR GUARANTEE FUTURE SUCCESSES.

Jul 19, 2016 — Successful Defense of Multi-Million Dollar Defamation Suit Against Newspaper
May 16, 2014 — Virginia Company Prevails in Hard-Fought Labor Arbitration Case

https://www.gentrylocke.com/wp-content/uploads/2013/01/8558_Paxton-Finney_Rule68Offers.pdf
https://www.gentrylocke.com/wp-content/uploads/2014/11/Bondurant-Finney_Internet_Theft_VADA.pdf
https://www.gentrylocke.com/case-results/successful-defense-of-multi-million-dollar-defamation-suit-against-newspaper/
https://www.gentrylocke.com/case-results/virginia-company-prevails-in-hard-fought-labor-arbitration-case/






































































































































































































































































4



Michael Gulland is a Partner in Gentry Locke’s Government and Regulatory Affairs and White Collar Defense, Investigations &
Compliance practice groups. He advises corporations, executives, and professionals on government investigations, regulatory
enforcement actions, internal compliance reviews, and risk management strategies. Michael also represents clients in litigation and data
privacy matters, including guidance through both the immediate and longer-term aftermath of a cyber incident.

Michael has an unusually diverse combination of private and public sector legal and investigative experience. Before joining Gentry
Locke, Michael spent nearly 14 years with the Federal Bureau of Investigation (FBI), most recently serving as Chief Legal Counsel and
Supervisory Special Agent for the FBI’s Norfolk Division. In that role, he handled all of the Division’s legal matters including advising
on the complete array of operational, intelligence, policy, and ethical issues. He advised on the FBI’s investigation of cyber breaches and
related incidents, counseling how to remediate such attacks and to mitigate the harm to private and public entities. Michael worked in
lockstep with investigators and federal prosecutors in structuring high-profile white collar, public corruption, and other criminal
investigations. Further, he defended the federal government and its components in civil litigation involving the Federal Tort Claims Act
(FTCA), Touhy, and EEOC matters, and further assisted employees subject to Bivens actions in their personal capacity.

Before this role with FBI Norfolk, Michael served in multiple capacities in the FBI’s Chicago Division. Most recently, Michael
represented the FBI Chicago’s legal interests as an Associate Legal Counsel. Prior to that, he investigated Chicago’s most violent and
dangerous gangs and other complex criminal organizations, partnering with federal and state prosecutors and law enforcement agencies
in employing complex techniques to disrupt and dismantle these illegal enterprises.

Prior to his FBI career, Michael practiced complex civil litigation at premier law firms in both Chicago and Washington, D.C. He
developed significant trial and litigation proficiency in subject matters involving The False Claims Act, breach of contract and other
business disputes, products liability, employment discrimination claims, and insurance coverage. Michael conducted the direct and cross
examinations of expert and lay witnesses at trial, took and defended dozens of depositions in state and federal courts, and briefed and
argued numerous dispositive, in limine, and other motions.

Michael taught an undergraduate cyber law class from 2021 to 2025, serving as an adjunct professor in Old Dominion University’s
Department of Sociology and Criminal Justice. Michael instructed students regarding complex cyber-attacks including ransomware,
spyware, social engineering, and DDoS techniques, among others, as well as providing an overview on cybersecurity.

Education
Northwestern University Pritzker School of Law, J.D., cum laude.
University of Virginia, B.A.

Experience
Federal Bureau of Investigation (FBI)

Chief Legal Counsel for the FBI Norfolk Division; Associate Legal Counsel for the FBI Chicago Division; Temporary Duty
Assignments as Chief Legal Counsel for FBI Washington Field and Anchorage Field Offices.

Advised on complete array of FBI operational, cyber, intelligence, policy, ethical, and employment/HR matters.
Defended interests of federal government in civil litigation and claims involving FTCA, Touhy, and Title 31.

Michael S. Gulland
Partner

Office: 757.840.2980
Fax: 540.983.9400
Email: mgulland@gentrylocke.com

https://www.gentrylocke.com/email-speedbump/?aid=29130
https://www.linkedin.com/in/michael-gulland-710838246/
https://www.linkedin.com/in/michael-gulland-710838246/
https://www.gentrylocke.com/


Served as Privacy, Ethics, and Policy Officer and member of Compliance Council.
Advised on and assisted in the conducting of internal investigations and white collar and other prosecutions.

Special Agent

Investigated complex criminal enterprises and some of the country’s most dangerous and violent gangs. Contributed to
substantial disruptions and dismantlement of their illegal activity.

Private Sector Civil Litigation

Defended major aircraft manufacturer in multi-million-dollar qui tam/False Claims Act lawsuit in which Relator alleged
massive fraudulent billing scheme related to arms deal with foreign government.
Prosecuted class actions against major automotive companies for universal product defects inherent in certain vehicle
models.
Appealed ruling by SEC instituting lifetime ban against client for purported securities violations.
Litigated dozens of personal injury lawsuits against automobile manufacturer in various state courts around the country.
Represented major chemical manufacturer in breach of contract action.
Defended major law firm in high-profile age discrimination lawsuit brought by the EEOC on behalf of multiple former
equity partners.
Represented insurance company in two separate trials spanning a combined 13 weeks involving complex issues of first
impression under state law.
Defended private equity company in multi-million-dollar fraud and breach of contract action.

Admissions
Virginia State Bar
Illinois State Bar
United States District Court for the Eastern District of Virginia
United States District Court for the Western District of Virginia
United States Courts of Appeal for the Seventh Circuit
United States Courts of Appeal for the D.C. Circuit
United States District Court for the Northern District of Illinois



Jessiah Hulle is a litigator whose practice focuses on high‑stakes white‑collar defense, internal and government investigations,
complex civil litigation, and appeals.

In his white‑collar practice, Jessiah represents clients ranging from individuals to Fortune 500 companies in government investigations,
criminal prosecutions, and civil enforcement actions involving allegations of fraud, public corruption, conspiracy, false claims,
regulatory violations, and other misconduct. He frequently works alongside Am Law 200 firms as local or pool counsel in high-profile
investigations conducted by the Virginia Attorney General’s Office and the U.S. Attorney’s Offices for the Eastern and Western Districts
of Virginia. He has been recognized as a “Rising Star” for Criminal Defense: White Collar in the 2026 edition of Super Lawyers.

In his civil litigation practice, Jessiah represents corporate and municipal clients in commercial disputes involving contracts, land use,
insurance coverage, and employment discrimination, as well as business torts like fraud, tortious interference, conspiracy, civil RICO,
and conversion.

A former law clerk to the Honorable Mary Grace O’Brien of the Court of Appeals of Virginia, Jessiah also maintains an active appellate
practice, representing clients in criminal and civil appeals before the Court of Appeals and Supreme Court of Virginia.

Outside of work, Jessiah writes and speaks on civil procedure, evidentiary privileges, and the intersection of artificial intelligence with
litigation and legal ethics, including as a guest analyst for Bloomberg Law.

Education
Washington and Lee University School of Law, J.D. magna cum laude
University of Valley Forge, B.A. summa cum laude

Experience
White Collar Defense & Investigations

Represented businessman in high-profile investigation and prosecution of public corruption conspiracy; secured
favorable plea deal and nearly unprecedented sentence of probation.
Represented business consultant in high-profile investigation and prosecution for obstruction of justice; secured
favorable sentence.
Secured Non-Prosecution Agreement without admissions for large healthcare company in joint federal-state criminal
investigation into alleged healthcare fraud.
Briefed motion securing new trial for public official in politically charged criminal prosecution; charge later dismissed with
prejudice.
Secured dismissal of student misconduct charges against students at Virginia Military Institute and the University of
Virginia

Civil Litigation

Won dismissal with prejudice of federal civil RICO action against medical practice management consulting business and
its executive.
Won summary judgment for national food producer on federal sex discrimination claims brought by an ex-employee.

Jessiah S. Hulle
Associate

Office: 540.983.9416
Mobile: 540.798.5716
Fax: 540.983.9400
Email: hulle@gentrylocke.com

https://www.gentrylocke.com/email-speedbump/?aid=21584
https://www.linkedin.com/in/jessiahhulle/
https://www.linkedin.com/in/jessiahhulle/
https://www.gentrylocke.com/


Won summary judgment, on sovereign immunity grounds, for Virginia city on state whistleblower retaliation action
brought by an employee.
Favorably settled complex insurance coverage dispute involving fifteen parties, eight insurance companies, and over
$100 million in claimed compensatory damages

Appeals

Represented clients appealing state criminal convictions as court-appointed appellate counsel.
Assisted appellate team in Pegasystems Inc. v. Appian Corporation, 81 Va. App. 433 (2024), aff’d _ Va. _ (2026) with
reversing the largest jury verdict ($2 billion) in Virginia history.
Assisted court-appointed amicus curiae counsel in Commonwealth v. Messenger, 86 Va. App. 460 (2026) with
researching and drafting amicus brief on novel standing and ripeness issues

Affiliations
Member, Virginia State Bar (2020-present)
Member, Roanoke Bar Association (2022-present)
Member, Federal Bar Association, Western District of Virginia Chapter (2021-present)
Appellate Advocacy Chair, Moot Court Executive Board, Washington and Lee University School of Law (2019-2020)
Student Attorney Extern, Commonwealth’s Attorney’s Office, Augusta County, Virginia (2019)
Intern, U.S. Attorney’s Office, District of New Jersey (2019)
Intern, Supreme Court of New York, 9th Judicial District (2018)

Admissions
Virginia
United States District Court, Western District of Virginia
United States District Court, Eastern District of Virginia

Awards
Named a Virginia Super Lawyer Rising Star in Criminal Defense: White Collar (2026)
Pro Bono Honor Roll, Virginia Access to Justice Commission (2023, 2024, 2025)
President’s Volunteer Service Award – Bronze, AmeriCorps (presented by the Roanoke Bar Association) (2023, 2024,
2025)
40 Under 40, The Roanoker Magazine (2024)
Best Petitioner Brief Award and Runner-Up Team, National Thurgood Marshall Moot Court Competition (2020)
Finalist, John W. Davis Appellate Advocacy Competition (2018)

Published Work
Lunch Orders, The Green Bag (2025)
Litigators Must Do Court-by-Court Homework as AI Rules Flourish, Bloomberg Law (2024)
Dual-Purpose Communications and the Attorney-Client Privilege in the Fourth Circuit, Wake Forest Journal of Law
& Policy (2024)
More Adjudication in the New Uncanny Valley, Roanoke Bar Review (2024)
Adjudication in the New Uncanny Valley, Roanoke Bar Review (2023) (with Megan Worley)
AI Standing Orders Proliferate as Federal Courts Forge Own Paths, Bloomberg Law (2023)
Artificial Intelligence, Real Discrimination, Richmond Journal of Law and Technology Blog (2023)
Renters with Criminal History as Quasi-Protected Class, The Fee Simple (The Journal of the Virginia State Bar Real
Property Section) (2023)

Presentations
AI in Civil Litigation Practice, VADA Annual Meeting (2025) (with Donna Baird, Ashley Davoli, and Daniel Shin)
AI and Legal Ethics, VBA Annual Conference on Labor and Employment Law (2025) (with L. Leigh Rhoades, Brittany
Haddox, and Harrison Richards)
Beyond Schadenfreude: AI and Legal Ethics, Gentry Locke Seminar (2025)
Preserving the Attorney-Client Privilege, Gentry Locke Webinar (2025)
growing pAIns, Vanderbilt University Law School (2025)
Generative AI in the Courtroom: The Legal Battles and Ethical Dilemmas Shaping Its Future, Bloomberg Law (2025)
(with Joshua Fairfield, Golriz Chrostowski, and Jason Wilson)
How to Avoid Misusing AI—When Not Using AI, Gentry Locke CLE (2025)
How to Ethically Summon the Demon (AI and Legal Ethics), Richmond Bar Association (2024) (with Harrison Richards
and Ryan Starks)
How to Ethically Summon the Demon (AI and Legal Ethics), Roanoke Bar Association Bench-Bar Conference (2024)
(with Harrison Richards)

https://news.bloomberglaw.com/us-law-week/litigators-must-do-court-by-court-homework-as-ai-rules-flourish#:~:text=Litigators%20Must%20Do%20Court-by-Court%20Homework%20as%20AI%20Rules,AI%20issues.%20...%203%20Curbing%20AI%20Misuse%20
https://roanokebar.com/wp-content/uploads/2024/04/March-2024-Final-Draft.pdf
https://roanokebar.com/wp-content/uploads/2024/01/December-2023-Final.pdf
https://news.bloomberglaw.com/us-law-week/ai-standing-orders-proliferate-as-federal-courts-forge-own-paths
https://jolt.richmond.edu/2023/07/24/artificial-intelligence-real-discrimination/
https://www.gentrylocke.com/article/renters-with-criminal-history-as-quasi-protected-class-guidance-for-virginia-attorneys/


Demystifying AI, Gentry Locke Lecture Series at Ferrum College (2024) (with Joshua Fairfield, Laura Sprouse, and
Katherine Martin)
Privacy and Cybersecurity Compliance in the New Era of AI, Gentry Locke Seminar (2024) (with John Danyluk)
Schrodinger’s CatDog: Dual-Purpose Communications in the Fourth Circuit, Gentry Locke CLE (2023)
Ethics in Internal Investigations, Gentry Locke Seminar (2022) (with Thomas Bondurant, Erin Harrigan, and Jennifer
DeGraw
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Karen Cohen is a Partner in Gentry Locke’s Richmond office and is a member of the firm’s Real Estate, Land Use & Zoning and Solar
& Renewable Energy practice groups. Karen assists clients obtaining approvals for solar and energy storage projects and advises
developers on real estate transactions, the entitlement process, environmental issues, and general corporate matters. Karen co-chairs the
Land Use and Environmental Committee of the Real Property Section of the Virginia State Bar and previously served as Chair of the
Section. She is a member of CREW (Commercial Real Estate Women) Richmond, GRACRE (Greater Richmond Association for
Commercial Real Estate), and WRISE (Virginia Chapter of Women in Renewable Industries & Sustainable Energy).  Karen received her
B.S. degree in architecture from the University of Virginia, her M.S. in real estate development from George Mason University, and her
J.D. magna cum laude from Georgetown University Law Center.

 

As a featured presenter for the Virginia State Bar Real Property Section’s Living Library Series, Karen Cohen delivers a primer on land
use law basics, and moderates a lively conversation with real estate bar colleagues, John Foote and Ben Leigh, in these videos: Real
Property Library.

Education
Georgetown University Law Center, J.D., magna cum laude
George Mason University School of Business, M.S. R.E.D.
University of Virginia, B.S. Architecture

Experience
Represents developers, landowners and businesses on zoning and real estate matters, including mixed use, industrial,
data center and solar development.
Represents developers and renewable energy clients on legislative and administrative land use approvals (local and
state).
Provided opinion letters for financing transactions.
Provided zoning analysis, zoning determination letters, and vested rights analysis.
Assisted developers with real estate purchase and sale agreements and resolving title issues.
Drafted complex easement documents and represented commercial property owners to resolve easement issues.
Assisted developers with land development processes, including obtaining site plan approval and other administrative
permits for project construction.
Represented healthcare facility in connection with obtaining special use permit for an additional building-mounted sign.
Advised municipalities in connection with various zoning and land use matters including Virginia’s new proffer legislation;
sign ordinances after the U.S. Supreme Court’s decision in Reed v. Town of Gilbert; the Religious Land Use and
Institutionalized Persons Act (RLUIPA), federal constitutional issues in connection with zoning ordinances pertaining to
certain land uses; and preparation of performance and bonding agreements.
Represented landlords and tenants in shopping center, office, and industrial leases, including medical building leases for
non-profit integrated health system and urgent care facilities, government contractors, professional service firms and
retail establishments.
Represented general contractor in DPOR hearing, avoiding licensure penalty and obtaining a substantial reduction in
fines.

Karen L. Cohen
Partner

Office: 804.956.2065
Mobile: 804.205.4926
Fax: 540.983.9400
Email: cohen@gentrylocke.com

https://vsb.org/RP/groups/RP/rp-library.aspx
https://vsb.org/RP/groups/RP/rp-library.aspx
https://www.gentrylocke.com/email-speedbump/?aid=20074
https://www.linkedin.com/in/karen-cohen-7b04a111/
https://www.linkedin.com/in/karen-cohen-7b04a111/
https://www.gentrylocke.com/


Affiliations
Co-Chair of the Land Use & Environmental Committee for the Real Property Section of the Virginia State Bar (2019-
present)
Member, Women in Renewable Industries & Sustainable Energy, Central VA Chapter (2023-present)
Programs Committee, Commercial Real Estate Women (2023-present)
Chair of the Real Property Section of the Virginia State Bar (2022-2023)
Vice Chair, Virginia State Bar Real Property Section Board of Governors (2021-2022)
Secretary, Virginia State Bar Real Property Section (2020 – 2021)
Board of Governors, Virginia State Bar Real Property Section (2017 – 2023)
Chair, NAIOP Prince William Government Relations Subcommittee (2016 – 2021)
Chair, Real Estate Development Committee, Prince William County Economic Recovery Task Force (2020)
Strategic Planning Committee, Mason Center for Real Estate Entrepreneurship (2017)
Founding Director, George Mason University School of Business Real Estate Development Industry Group (2016)
Director-at-Large, George Mason University School of Business Alumni Chapter (2013 – 2017)
Board of Directors, Legal Services of Northern Virginia (2017 – 2021)
Racial Justice Committee, Legal Services of Northern Virginia (2020 – 2021)

Admissions
Member, Virginia State Bar
Member, District of Columbia Bar
Admitted to practice in the following courts:

United States Court of Appeals for the Fourth Circuit
United States District Court for the Eastern District of Virginia
United States Bankruptcy Court for the Eastern District of Virginia
Virginia (all state courts)
United States District Court for the District of Columbia

Speaking Engagements
COVID-19 Government Relations: Federal, State and Local – Commercial Real Estate Development Association
Webinar, NAIOP, May 5, 2020
Land Use and Zoning from Start to Finish: A Practical Guide to Land Use and Zoning Approvals and Issues, National
Business Institute, September 10, 2019
22ndAnnual Advanced Real Estate Seminar, Lurking in the Weeds – Advanced Covenant Issues
Prince William Chamber of Commerce, Powerful Partnerships 2017 Conference
Virginia Association of Zoning Officials 2017 (Proffer Legislation, RLUIPA, Sign Ordinances)

Awards
Named to Best Lawyers in America for Land Use and Zoning Law, and Real Estate Law (2024-2027)
Named as Virginia Lawyers Weekly Go To Commercial Real Estate Lawyer (2025)
AV Preeminent Peer Rated, Martindale-Hubbell®
Super Lawyers for Land Use/Zoning, Thomson Reuters (2020, 2023-2026)
Virginia Legal Elite, Virginia Business magazine for Real Estate/Land Use law (2018 – 2020, 2023 – 2025)
Member of the Year Award, NAIOP Government Relations (2020)
Influential Women of Law Award, Virginia Lawyer’s Weekly (2019)
Prominent Patriot, George Mason University School of Business (2017)

Published Work

https://www.gentrylocke.com/wp-content/uploads/2021/05/Go-To-Commercial-Real-Estate_2025-LOGO-1-scaled.png
https://www.gentrylocke.com/wp-content/uploads/2021/05/Go-To-Commercial-Real-Estate_2025-LOGO-1-scaled.png


Author, “Vested Rights: Ironing Out the Confusion,” The Fee Simple (December 2020)
Author, “What Is Land Use Law?” Lay of the Land (Land Use Law Blog Series, 2020)
Author, “Where Does Land Use Law Come From?” Lay of the Land (Land Use Law Blog Series, 2020)
Author, “A Good Time for Virginia Developers to Re-Evaluate Approved Plans,” Lay of the Land (Land Use Law Blog
Series, 2020)
Contributor, Dewberry Land Development Handbook Series (McGraw-Hill Education, 4th ed. 2019)
Co-Author, Finding Common Ground on Proffer Reform, The Fee Simple (November 2018)
Author, 2012-2017 Strategic Plan for George Mason Master of Science in Real Estate Development (prepared on behalf
of the George Mason Center for Real Estate Entrepreneurship)
Featured in George Mason University School of Business article
Real Estate Development Capstone Project featured in Viva Tysons magazine

https://business.gmu.edu/blog/realestate/2016/11/08/meet-karen-cohen-real-estate-representative-mason-%20business-alumni-chapter/
https://issuu.com/vivatysons/docs/marapr2012


Nicole Pasho is a member in the firm’s General Commercial Practice Group, where she works closely with the Real Estate, Land Use,
and Zoning team.

Prior to joining the firm as an attorney, Nicole worked as a litigation associate with Poole Brooke Plumlee PC in Virginia Beach, where
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The Lay of the Land: 

Effective Visual Communication in Land Use Matters 

Gentry Locke Seminar 2026 

Karen L. Cohen 

I. Introduction 

Whether presenting a boundary or easement dispute to a judge or jury, negotiating a real estate 

transaction, or drafting a license agreement, effective representation depends on a clear 

understanding of the physical property—the "lay of the land." Ambiguous deed descriptions, 

missing or outdated surveys, and parties' differing understandings of what rights or properly 

interests were or were not conveyed, all provide fertile ground for disputes about ownership and 

use of land. 

In this outline, we discuss some Virginia cases that involve such disputes, highlighting the 

importance of effective visual communication when describing land, boundaries, easement rights, 

and the like. The cases featured in this outline involve issues such as when extrinsic evidence may 

or may not be used to contradict a plat, when certain legal rules about boundaries might override 

a plat, when the width of an easement may be other than what is stated on a plat, and when an 

easement holder may be able to relocate an easement without the servient estate holder's consent. 

Misunderstandings about boundary lines, compounded by the lack of a survey or an unclear plat, 

also can lead to adverse possession and prescriptive easement claims, and some of those cases are 

included in this outline. Finally, these materials cover the Virginia legislature's recent changes to 

Va. Code § 55.1-304, regarding petitions for relocation or modification of easements when the 

easement holder and servient estate owner do not agree on a proposed relocation or modification. 

There are many other examples of real property matters where effective visual communication is 

essential — partition suits, subdivision creation, leases, licenses, and restrictive covenants, just to 

name afew — but these are beyond the scope of this presentation. 

During the presentation, we will offer some practice pointers on how to enhance visual 

communication and understanding of land use issues through the use of modern tools such as 

publicly available mapping (GIS) on local government websites or GoogleEarth~ or 

Googlemaps~, which when used alone or with software tools such as Bluebeam~, can provide 

useful visual aids. To gain a full understanding of any property issue, it is essential to use both 

modern mapping tools and traditional sources such as plat books in the land records room of the 

clerk's office. Of course, there's no substitute for a site visit for truly getting the "lay of the land"; 

however, that is not always practical. At a minimum, therefore, the practitioner should gain visual 

familiarity with the property at issue by using maps and plats, rather than just relying on the words 

of a written instrument, a client's description, or an opposing counsel's representations about the 

property. 
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II. Boundary Line Disputes 

When neighbors cannot agree on a boundary line, a property owner can file a lawsuit to establish 
the boundary line. Under Virginia Code § 8.01-179, a landowner with a right to possession can 
file an action in circuit court to designate the true boundary line. The judge may appoint an 
independent licensed surveyor to conduct a survey and submit a report. Va. Code § 8.01-181. The 
resulting judgment is recorded in the deed book and forever settles, determines, and designates the 
true boundary line as among the parties, their heirs, devisees, and assigns, and may be enforced as 
a judgment in ejectment. Va. Code § 8.01-183. A boundary line lawsuit strictly determines where 
the line is located but it does not necessarily resolve claims of title to disputed land by, for example, 
adverse possession, which requires distinct legal claims. 

A. Plat Interpretation in Boundary Disputes 

Cohan v. Thurston, 223 Va. 523, 292 S.E.2d 45 (1982) 

In Cohan v. Thurston, Francis H. and Pearl E. Cohan brought an action in ejectment 
against E. J. Thurston and others, claiming title to a strip of land in the Lynnhaven 
Colony subdivision in Virginia Beach.  The Cohans alleged the strip of land was 
part of their lot, known as Lot 1, which they had acquired in 1956 by a deed 
describing the lot by reference to the recorded plat. The defendants contended the 
disputed strip of land lay outside Lot 1, and argued that a point on the plat marked 
with an “o” denoted the actual boundary dividing the strip of land from Lot 1.  

The trial court ruled the plat ambiguous and admitted extrinsic evidence of the 
intention of the subdivision’s developer and the surveyor who had prepared the plat, 
who testified that the “o” on the plat was in fact the division line. Upon such 
evidence, the court determined Lot 1 did not include the strip of land in controversy 
and entered judgment for the defendants. The Supreme Court reversed and entered 
final judgment for the Cohans, holding that the trial court erred in admitting and 
considering extrinsic evidence regarding the intention of the developer and the 
surveyor in finding for defendants.  

The Court set forth the general rule that “extrinsic evidence is not admissible to 
vary the terms of a written instrument.” Cohan, 223 Va. at 525 (citing Camp v. 
Camp, 220 Va. 595, 598, 260 S.E.2d 243, 245 (1979)). 

“[W]here the description of premises conveyed in the deed is definite, certain and 
unambiguous, extrinsic evidence cannot be introduced to show it was the intention 
of the grantor to convey a different tract.” Id. (citing Vanover Hollyfield, 151 Va. 
287, 292, 144 S.E. 450, 451 (1928)). The court explained how the plat’s meaning 

was plain on its face: 

An examination of the plat reveals it to be unambiguous. No line 
separates the disputed land from the larger portion of Lot 1. This 
may be compared with the narrow strip of land at the head of the 
boat basin between Lots 12 and 13, which strip lies between lines 
clearly marked by the surveyor, indicating it is not included as part 



of either lot. Similarly, another narrow strip of land lying between 

Lynnhaven Circle and a boat basin is enclosed by lines at each end. 

The only maxk separating the western portion of Lot 1 from the 

contested land is an "o" on the south line of Lynnhaven Drive. Over 

plaintiffs objection, the surveyor who prepared the plat was 

permitted to testify that this "o" was in fact the division line. 

However, the plat itself expressly states that: "All points shown 

circled, thus: `o', are marked by 1-inch iron pipe, 5-feet long." A 

surveyor called by the plaintiffs testified this symbol was commonly 

used to denote pipes placed in the ground to mark points of 

curvature, not to denote division lines. 

Id. The court further pointed out in a footnote that the "o" symbol was used on the 

plat in several places where the road curves but where no boundary line intersects, 

supporting the view that the "o" did not denote a division line, notwithstanding 

(improperly admitted) testimony to the contrary. The court explained that its 

decision was consistent with its precedent. See id. at 525-26 (citing Robbins Walker, 

119 Va. 222, 226, 89 S.E. 128, 129 (1916) (case decided "[w]ithout considering 

any oral testimony . . .but looking alone to the plat")); cf. Brainerd Dickinson, 217 

Va. 637, 641, 231 S.E.2d 710, 713 (1977) (in a suit for reformation of a survey, 

theparties' intent was controlling where plat was "ambiguous on its face" because 

it "was not properly drawn to scale"). 

Note on visuals: Although the appendix to the Cohan case includes a portion of the plat 

at issue, the poor resolution of the image makes it impossible to see what the court is 

describing. However, as demonstrated in our presentation, it is possible to gain a better 

understanding of the case by using the City of Virginia Beach mapping tools to identify the 

parcels, the disputed land, and the other platted parcels and strips of land not shown on 

the exhibit but used by the court in its reasoning. 

Ettinger v. Oyster Bayll Community Property Owners'Association, 296 Va. 280, 

819 S.E.2d 432 (2018) 

In Ettinger a Oyster Bay II Community Property Owners' Association, Phillip P. 

Ettinger, owner of Parcel E in the Oyster Bay II community in Accomack County, 

sued the Oyster Bay II Community Property Owners' Association after the 

Association erected a construction fence and "no trespassing" sign along Hibiscus 

Drive (the road forming Parcel E's northeast boundary), blocking his access as he 

prepared to develop the lot. Ettinger sought a declaration that his boundary 

extended to the center of the road, while the Association claimed it only extended 

to the intervening strip. 

Ettinger claimed that his property line ran to the center of the abutting road under 

the Virginia rule that a conveyance of land bounded by a way carries title to the 

center of the way unless a contrary intent is expressly shown. l The Association 

' The word "way" generally refers to any platted route, such as a road, street, highway, drive, or alley. 
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contended that Ettinger's property only extended to the edge of the road, relying on 

the deed and plat. The deed identified the parcel's precise square footage —196,670 

sq. ft. — which was the square footage of Ettinger's property if one excluded the 

roadbed. The deed described Ettinger's property as "bounded on the Northeast, by 

Hibiscus Drive," and incorporated a recorded subdivision plat which appeared to 

place the boundary at the road's edge. The Association argued that this manifested 

the grantor's intent to convey only to the road's edge. The circuit court relied on 

those details and entered judgment for the Association, Ettinger, 296 Va. at 283-

85, ruling Ettinger held merely a right of way. 

The Supreme Court of Virginia disagreed with the circuit court's ruling and 

reversed, reasoning that quantity designations such as the square footage number 

stated in the deed are the least certain mode of describing land and must yield to 

definite boundaries. The court said the mere reference to the subdivision plat is not 

an express statement of contrary intent sufficient to negate the rule that title extends 

to the center of the road unless a contrary intent is expressly shown. 

The court began its analysis with Virginia's settled rule that "a conveyance of land 

bounded by or along a way carries title to the center of the way, unless a contrary 

intent is shown," and emphasized that any reservation of the strip between the 

road's edge and centerline must be express because "[n]o such reservation will arise 

by implication." Id. at 284-85 (quoting Martin v. Garner, 286 Va. 76, 80-81 

(2013); Tidewater Area Charities, Inc. v. Harbour Gate Owners Ass 'n, 240 Va. 

221, 228 (1990)). The stated area did not overcome that rule because quantity 

designations are "regarded as the least certain mode of describing land, and hence 

must yield to description by boundaries and distances." Id. at 286 (quoting 

Spainhour v. B. Aubrey Huffman & Assocs., Ltd., 237 Va. 340, 347 (1989)). Nor 

did the plat control: "A mere reference to the plat does not constitute evidence of 

contrary intent." Id. at 287. 

Note on visuals: A visual that initially seems clear (as shown in the presentation) may not 

mean what it appears atfirst blush. As this case shows, unless a contrary intent is expressly 

shown, the rule of law that establishes the legal boundary controls. This is one reason why 

it is important for attorneys to review subdivision plats prepared by surveyors and 

engineers. For example, had there been an intention by the subdivider to lay out the 

community in such a way that the boundary of Parcel E really was supposed to extend only 

to edge of the road (and not to the centerline), the preparer of the plat could have included 

notes on the drawing expressly stating that. Without that express statement of contrary 

intent though, the abutting parcels' ownership extends to the center of the road in 

accordance with the rule of law. 

B. Necessary Parties in Boundary Disputes 

Garner v. Joseph, 300 Va. 344 (2021) 

The Supreme Court of Virginia considered whether the holders of an easement were 

necessary parties to a riparian boundary-adjustment suit between their neighbors. 
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Garner v. Joseph, 300 Va. 344, 346 (2021). The Garners and the Edwards owned 

adjoining lots on Snug Harbor Lane in Newport News. The Edwards' property 

separates the Garners' property from the shoreline. The Josephs also own property 

on the shoreline, sharing a common boundary with the Edwards. Under a 1959 

deed, the Garners held a perpetual six-foot easement and right of way across the 

adjoining Edwards parcel running to the low-water mark of Deep Creek, together 

with the right to construct a private pier within that easement. Id. at 346--47. After 

a 2015 declaratory judgment confirmed the easement, the Garners built a pier. 

Several years later, in 2018, the Josephs, who also owned property on the shoreline 

and shared a common boundary with the Edwards, filed suit against Edwards to 

apportion the riparian boundaries. The resulting consent decree relocated the 

boundary so that part of the Garners' pier fell within the Josephs' riparian area, yet 

the Garners were never joined to the boundary apportionment action between the 

Josephs and the Edwards. Id. at 347 8. 

The circuit court held the Garners were not necessary parties and lacked standing, 

reasoning that their easement rights were merely being "ascertained," not 

"diminished or defeated." Id. at 348-49. The Supreme Court reversed. Reviewing 

the question de novo, it reaffirmed that a person holding a material interest "likely 

either to be defeated or diminished" is a necessary party, and that the test turns on 

the materiality of the interest rather than on whether it is inferior to a fee simple. 

Id. at 349-52. Because the apportionment placed part of the Garners' pier on the 

Josephs' land and exposed them to a trespass action, their interest was likely to be 

diminished or defeated, distinguishing Buxton v. Munch, 249 Va. 502 (1995). Id. at 

352-53 ("Unlike the non joined lot owners in Buxton, whose interests in the 

proceedings were `sufficiently represented' by the named parties, neither the 

Josephs nor Edwards represented the Garners' interest in the 2018 apportionment 

proceeding."). 

Note on visuals: The opinion reproduces the apportionment map of the three lots but does 

not clearly depict which lines are the boundary lines, nor does it clearly indicate how the 

Garners' pier encroached over the established line. GIS information provides a clearer 

image of the properties at issue, and with historical aerial imagery, we are able to see the 

Garner's pier before a significant portion of it was removed. 

C. Ownership Established by Adverse Possession 

Sanders v Easter, et al., No. 0062-25-2, 2026 Va. App. LEXIS 120 (Va. Ct. App. 

Feb. 24, 2026) (unpublished opinion) 

In a recent case, the Court of Appeals affirmed a circuit court's finding that the 

plaintiff-appellees (the "Easters") established their claim of title to certain disputed 

land by adverse possession. The Easters had mistakenly believed the disputed land 

to be part of their property "based on the description of their property in the deed, 

an erroneous Amelia County tax map, and an adjoining landowner's survey[.]" The 
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court found that the Easters had established adverse possession by clear and 

convincing evidence: 

To establish title to real property by adverse possession, a claimant 

must prove actual, hostile, exclusive, visible, and continuous 

possession, under a claim of right, for the statutory period of 15 

years." Helms v. Manspile, 277 Va. 1, 7 (2009) (quoting Grappo v. 

Blanks, 241 Va. 58, 61 (1991)). The claimant must prove all 

elements by clear and convincing evidence. Id. "A single act or piece 

of evidence may tend to prove more than one element of adverse 

possession." Quatannens v. Tyrrell, 268 Va. 360, 371 (2004)., For 

example, "occupation, use, and improvement of the property" can 

prove a claim of right, Grappo, 241 Va. at 62; actual possession, La 

Due, 201 Va. at 207; and exclusivity and visibility, Quatannens, 268 

Va. at 371-72. 

Sanders v. Easter provides an excellent overview of the law of adverse possession. 

Select parts of the opinion that recite black-letter law are reprinted below for 

reference. Consult the full text opinion for the court's full analysis. 

1. Actual Possession 

The court explained this element as follows: 

"[A]ctual possession is `absolute dominion and enjoyment of the 

property."' Quatannens, 268 Va. at 366 (quoting Taylor's Devisees 

v. Burnsides, 42 Va. (1 Gratt.) 165, 190 (1844)). "Use and 

occupation of property . . .constitutes proof of actual possession." 

Grappo, 241 Va. at 62. "The usual kind of actual possession relied 

upon is occupancy, use[,] or residence upon the premises for the 

statutory period of time, evidenced by cultivation, enclosure, or 

erection of improvements, or other plainly visible, continuous and 

notorious manifestation of exclusive possession . . . ." La Due, 201 

Va. at 207. While "occasional cultivation" is usually insufficient to 

show actual possession, see id., more regular or habitual use and 

cultivation of land can be sufficient, see Lennig's Ex'rs v. White, 20 

S.E. 831, 837 (Va. 1894). 

The court found that the Easters established actual possession because they 

regularly farmed the disputed area, cut and maintained roads through it, built 
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permanent tree stands for hunting, and had harvested timber from up to 30% of the 

trees in the disputed land. 

2. Hostile Possession and Claim of Right 

Hostile possession or possession under a claim of right is established as follows: 

"One is in hostile possession if his possession is under a claim of 

right and adverse to the right of the true owner." Grappo, 241 Va. at 

62. "In other words, the possessor must profess, through words or 

actions, a belief that he is entitled to use the land and prevent others 

from using it in a manner that precludes the legal owner from 

exercising his rights over the property." Quatannens, 268 Va. at 372. 

"Claim of right" means 

a possessor's intention to appropriate and use the 
land as his own to the exclusion of all others. That 
intention need not be expressed but may be implied 
by a claimant's conduct. Actual occupation, use, and 
improvement of the property by the claimant, as if he 

were in fact the owner, is conduct that can prove a 
claim of right. 

Id. at 369 (quoting Grappo, 241 Va. at 62); see also Yeldhuis v. 

Abboushi, 77 Va. App. 599, 609 (2023) ("[T]he act of granting 

another permission to use your property is a clear indication that the 

grantor views himself, and no other, as the rightful owner and 

possessor of the property."). 

Importantly for this case, a possessor's mistaken belief that he or she 

owns the subject property can—in some cases—defeat hostility. 

"[O]ne who possesses another's land under a mistake regarding the 

boundaries of the property and does not intend to claim land beyond 

the `true' property line, cannot adversely hold the land in question." 

Brown v. Moore, 255 Va. 523, 532 (1998). However, the practical 

test is not "whether the possessor would have claimed title . . .had 

he not been mistaken as to the true boundary line called for in his 

chain of title," but "[w]hether the positive and definite intention to 

claim as one's own the land up to a particular and definite line on 

the ground existed." Id. at 533 (alteration in original) (quoting 

Hollander v. World Mission Church, 255 Va. 440, 443 (1998)). Or 

as the Court put it a few years later: 

when a claimant mistakenly believes that a particular 

"line on the ground" represents the extent of his or 
her own land and treats all the land within the line on 
the ground as his or her own in a manner that satisfies 
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the other requirements of adverse possession—
particularly actual, exclusive, and visible 
possession—then the hostility requirement is 
generally satisfied. 

Quatannens, 268 Va. at 372. So, in Brown, the possessors' mistaken 

belief that they owned the disputed property was not fatal to their 

adverse possession claim because their excavation and cultivation 

of the land evinced their intent "to claim the disputed property 

`against anybody."' 255 Va. at 533. That, the Court said, was 

sufficient to show hostility. Id. 

The court explained that "[h]ere, the Easters have used and improved the Disputed 

Land as if they were the owners in several ways since 1998" including regularly 

bushhogging the field, renting out a portion of it, expelling trespassers and posting 

"no trespassing" signs. Further, the Easters mistakenly believed the disputed land 

was theirs "based on the description of their property in the deed, an erroneous 

Amelia County ta~c map, and an adjoining landowner's survey," and "treated the 

land as such—and in a manner that satisfied the other elements of adverse 

possession—thereby demonstrating that their possession was hostile to Sanders' 

legal title and under a claim of right." Id. (quoting Quatannens, 268 Va. at 369, 

372; Brown, 255 Va. at 532-33). 

3. Exclusive Possession 

The court recited the law on the exclusivity element as follows: 

"One's possession is exclusive when it is not in common with 

others." Grappo, 241 Va. at 62. "The occupancy need not be such 

as physically to bar out trespassers, but only to manifest 

unequivocally a claim of ownership on the part of the occupant and 

preclude all others . . .from using it as their own or in common with 

the claimant." Leake, 199 Va. at 984 (Snead, J., dissenting) (quoting 

Lyons v. Fairmont Real Est. Co., 77 S.E. 525, 532 (W. Va. 1912)). 

The court found the Easters met this element, even though a hunting club had used 

the disputed land for a time, because after that "they took actions sufficient to 

establish exclusivity" including ejecting trespassers, posting around 20 "no 

trespassing" signs and updating them every three years, installing cameras to help 

catch trespassers, and installing a cable gate to keep others (except those with the 

Easters' permission) from driving on the woods road. The appeals court said that 

the trial court had: 

correctly focused on one of the most important aspects of exclusive 

possession: the exclusion of the rightful owner. See Quatannens, 

268 Va. at 375 ("In order to have exclusive possession, a claimant 

must `shut out the rightful owner."' (quoting Taylor's Devisees, 42 
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Va. (1 Gratt.) at 190)); Taylor's Devisees, 42 Va. (1 Gratt.) at 191 

(explaining that the hallmark of a disseisor's exclusive possession is 

the "non-existence of an actual possession on the part of the rightful 

owner"). 

4. Visible, Open, and Notorious Possession 

Explaining the requirement for visible acts of ownership, the court said: 

"Possession is visible when it is so obvious that the true owner may 

be presumed to know about it." Grappo, 241 Va. at 62; see also 

Dawson v. Watkins, 41 Va. 259, 269 (1843) (explaining that a 

disseisor's possession must "be accompanied with such visible acts 

of ownership as from their nature indicate a notorious claim of 

property in the land"). 

The Court of Appeals held that the circuit court correctly found that the Easters' 

possession was sufficiently visible, open, and notorious, noting they cultivated 

openly visible land for decades and bushhogged it regularly, "all . . .observable 

from the public highway." The appeals court further stated: "Add to that the tree 

stands in the wooded area, the regular maintenance and construction of the woods 

roads, the use of recreational vehicles on those roads, the `no trespassing signs,' 

and the cable gate—the record amply supports the circuit court's finding that the 

Easters visibly, openly, and notoriously possessed the Disputed Land after 1998." 

5. Continuous Possession 

Holding that the circuit court correctly found that the Easters established adverse 

possession of the disputed land by clear and convincing evidence, the court 

concluded with the final element, continuous possession: 

"Possession is continuous only if it exists without interruption for the 

statutory period." Grappo, 241 Va. at 62. In Virginia, the statutory 

period is 15 years. Code § 8.01-236. In the event of a break in 

possession, "the seizin of the true owner is restored, and a subsequent 

wrongful entry by another constitutes a new disseizin."Armstrong v. 

Morrill, 81 U.S. (14 Wall.) 120, 146 (1871). 

The court rejected appellant's argument that the circuit court improperly tacked the 

predecessor owner's period of ownership, upholding the circuit court's 

determination that the evidence established that the Easters met all the elements of 

adverse possession without interruption from 1998 to 2017. 

Note on the visuals: 1 spoke to appellee 's counsel, Robert E. Hawthorne, Jr., Hawthorne 

& Hawthorne, P.C., who along with his partners, Bradley D. Foster and Derrick P. 

Fellows, successfully represented the Easters in this case. I asked Robert whether visual 

evidence played an important part in this case. He explained that photographic evidence 

helped to clearly and convincingly establish the requisite elements of adverse possession. 
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In particular, an aerial photo was used to overlay the disputed area depicted on the survey 

to show where the portion of the disputed property that had been maintained as a hayfield 

was situated relative to the remaining contested forested area. The most useful and 

illustrative photographic evidence came from the ground, showing the wide, cleared trails 

that ran throughout the wooded area, along with evidence of survey monuments (in 

particular an old painted pipe marking the corner his clients were trying to establish), 

posted signs placed by his clients or their agents (both old and new), wire remnants of an 

old fence line, and evidence of old tree stumps from prior select-cut harvests. Most 

importantly of all were the photos of the wooded tree canopy (the photos were taken from 

the ground), which by expert testimony of a consulting forester, showed the marked 

difference between the Easters' property (which had been selectively cut for a period of 

more than eighty years) and that of the defendants' property, which had been clear-cut 

years ago up to the disputed line. As a result, the expert was able to opine that the visible 

distinction between the two was apparent. 

Abboushi v. Veldhuis, 108 Va. Cir. 522 (Alexandria 2021), aff d Veldhuis v 

Abboushi, 77 Va. App. 599, 603-13 (2023) (only on exclusivity issue) 

This was a dispute between adjoining neighbors, the Abboushis (plaintiffs) and 

Veldhuis (defendant), where the Abboushis claimed to have adversely possessed a 

portion of Veldhuis' property. The Abboushis purchased their property in 1996 

without obtaining a survey. At the time, their neighbor on the defendant Veldhuis' 

lot was defendant's father, Joe. The Abboushi's had relied on Joe's verbal 

description of the boundary between their two properties as "a straight line" running 

along the edge of Joe's driveway to the side of a large pine tree at the back of the 

lot. 108 Va. Cir. at 522-23 (described in the opinion as the "west" side, but it 

appears that the testimony may have reversed north and south, and thus "west" 

would be "east"). 

On what the Abboushis believed to be their property based on Joe's description of 

the line, the Abboushis installed plantings, trellises, ornamental objects, a stone 

wall, and a fence along the line. At trial, one of the Abboushi plaintiffs marked the 

line as described to him by Joe, indicating the line's endpoint with a red dot on a 

photograph. There were photographs that depicted the plantings, trellises, 

ornamental objects, stone wall, and fence placed along the claimed line. Id. at 523-

24, 527. These visuals, together with witness testimony established the asserted 

"line on the ground" as there was no survey establishing the boundary of the 

Abboushis' property at the time of purchase. Id. at 527. 

After analyzing the requisite elements—actual, hostile, exclusive, visible, and 

continuous possession, under a claim of right, for the fifteen-year statutory period—

the circuit court found that the Abboushis had "proven by clear and convincing 

evidence that they adversely possessed the disputed area and that the line on the 

ground to which they lay claim runs on the east (sic) edge of Defendant's driveway 

in a straight line back to the fence in the rear of [plaintiffs' address], to the red dot 

marked by [plaintiff) . . . ." Id. The court exercised its authority under Code § 8.01-

181 to appoint a surveyor to make an official survey of the boundary line. Id. at 

10 
13559215v2 
13559215v2 



528. The final order approved the resulting survey and metes-and-bounds 

description, translating the visually identified line into a recordable legal boundary 

encompassing 539 square feet. Abboushi v. Veldhuis, 2022 Va. Cir. LEXIS 86, at 

*2-5 (Alexandria Apr. 26, 2022). 

Veldhuis appealed on a single issue, namely, whether the court erred in finding the 

Abboushis had satisfied the exclusive possession element of adverse possession, 

given that Joe allegedly installed a drainage pipe in the disputed area. The circuit 

court had said that, without a survey, it could not determine the location of this two-

inch underground drainage pipe that Veldhuis said Joe had installed within the 

disputed area. While the circuit court had found the testimony unclear as to exactly 

where and when the pipe was installed, it found that the drainage pipe had been 

installed only with the Abboushis' permission, and therefore, did not defeat the 

exclusivity element of adverse possession. Although the parties had stipulated to a 

house-location survey, the survey did not note the location of a two-inch 

underground drainpipe. Id. at 527-28 & n.12. The court stated: "No survey or other 

evidence was presented to establish the precise location of the pipe." Id. at 527. 

Given the contradictory testimony, the court could not determine whether the pipe 

lay on the defendant's undisputed property or within the disputed area. Id. 

On appeal, Veldhuis contended that the shared location of the drainage pipe negated 

the exclusivity required for the Abboushis to establish adverse possession. The 

Abboushis countered that Joe had sought and obtained their permission before 

installing the pipe, so his use was permissive and left their exclusive possession 

intact. The appeals court agreed with the Abboushis that Joe's asking the Abboushis 

for permission to install the pipe in that area was further indication that the 

Abboushis owned that area. See Veldhuis v. Abboushi, 77 Va. App. 599, 603-13 

(2023) ("Here, the fact that the Abboushis granted Joe permission to install the pipe 

in the disputed area is dispositive. Even assuming that the pipe was actually 

installed both (1) within the bounds of the disputed area and (2) prior to the 

Abboushis establishing their claim of right by adverse possession, the Abboushis 

would still prevail on their claim, as their exclusive possession of the disputed area 

was unaffected by the installation of the pipe."). 

Note on the visuals: Based on the directional references (e.g., east, west, etc.) in the 

opinion, which appear to be taken from trial testimony, it seems that the witnesses may 

have been referring to an exhibit where what was assumed to be the north orientation was 

in fact the opposite of true north. One tip to avoid confusion is to always use a north arrow 

on every drawing, even on aerial photographs. At the time of trial, however, there was no 

survey, and all the directions were based on oral testimony. In this case, it did not affect 

the outcome of the case because everyone at the trial was operating on the same 

assumption about which way was "north. " However, it is a good reminder about the 

importance of directional orientation and use of a north arrow on visuals. 

III. Easement Disputes. An easement is anon-possessory right to use another's land for a 

specific purpose. Restatement (Third) of Property: Servitudes § 1.2 (Am. L. Inst. 2000). The estate 
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benefited by the easement is the "dominant estate," and the estate burdened by it is the "servient 

estate." 

A. Easement Width Disputes 

Thibault Enterprises, LLC v. Yost, 927 S.E.2d 806 (Va. 2026) 

The appellees owned a 1.08-acre parcel in Dinwiddie County accessed via a fifty-

foot-wide express ingress-and-egress easement over land owned by the appellant, 

who used the servient land for agricultural purposes. Id. at 807. The appellees 

traveled on a roughly twelve-foot-wide gravel road within that fifty-foot corridor, 

while the appellant placed fencing, grapevines, fence poles, and hay bales within 

the fifty-foot easement area but to the side of the gravel road. Id. The appellees 

sued, characterizing the encroachments as a nuisance and seeking an injunction 

requiring removal of all objects from the full fifty-foot width; the circuit court 

granted the injunction, and the Court of Appeals affirmed by unpublished opinion, 

reasoning that any object within the defined width impermissibly "narrowed" the 

easement. Id. at 807-08. 

The Supreme Court reversed and entered final judgment for the appellant, holding 

that adefined-width easement does not give the dominant estate a per se right to an 

object-free corridor across its full stated width. ld. at 810-11. Instead, courts 

evaluating an alleged encroachment should (1) examine the deed language to 

determine the purpose of the easement and the parties' intent, and (2) evaluate 

whether the servient owner's actions unreasonably interfere with that 

purpose. Id. at 810. Because the evidence showed the appellees' ingress and egress 

was, by and large, unimpeded by the placement of items off the gravel road, the 

appellant was not required to remove them. Id. at 810-11. The Court grounded its 

holding in Va. Code § 55.1-305, which prohibits only "unreasonable interference" 

with the dominant estate's enjoyment, and in a century of Virginia precedent 

applying a reasonableness standard rather than abright-line rule. 

Palmer v. R. A. Yancey Lumber Corp., 294 Va. 140, 803 S.E.2d 742 (2017) 

The Palmer Property (approximately 44 acres) and the Yancey Property 

(approximately 317 acres) derived from the common ownership of Richard 

Richardson, whose estate was subdivided upon his death in 1828, leaving the 

Yancey Property landlocked; an implied easement by necessity for access then 

arose by operation of law, burdening the Palmer Property. Palmer v: R. A. Yancey 

Lumber Corp., 294 Va. 140, 143-44 (2017). A private "Access Road" had long 

been the sole means of ingress and egress from the Yancey Property to a public 

road. Id. at 144. The disagreement arose when Yancey prepared to harvest timber 

and sought to haul logs by tractor-trailer instead often-wheel logging trucks (which 

were the kind of trucks that Yancey's neighbor had recently used). Using tractor-

trailers would necessitate widening the Access Road in three locations. Yancey 
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requested an express easement that would allow the proposed use, but Palmer 

refused to consent, and Yancey filed a declaratory judgment action. Id. at 144 5. 

Yancey asked the circuit court to "(i) declare that it possesses such an easement as 

a permanent easement, wide enough for ingress and egress of all vehicles [used for, 

among other purposes,] timbering," and (ii) enjoin Palmer from interfering with the 

right to so use the easement." Id. at 145. 

Palmer argued that, as a matter of law, an easement by necessity cannot be widened 

without the servient owner's consent once its location is fixed. She also argued that 

widening the road for tractor-trailers would unreasonably burden her property. The 

circuit court rejected Palmer's argument that as a matter of law the easement by 

necessity could not be widened by order of the court without her consent, 

concluding that it did have that authority. The court determined that Yancey had an

easement by necessity along the Access Road over the Palmer property and the only 

issue was the "scope of the easement by necessity," id. at 147, and that the "factual 

dispute . . .centers on what is reasonably necessary for Yancey to transport and 

market its timber from the Yancey Property." Id. at 148. The court found that tractor 

trailers were reasonably necessary for timbering large properties like the Yancey 

Property, and found the easement should be widened in a few places to 

accommodate such use. Id. 

The Supreme Court of Virginia first held that, as a matter of law, a circuit court has 

authority to grant a dominant landowner the right to widen an established easement 

by necessity without the servient landowner's consent. Id. at 151. Rejecting 

Palmer's proposed bright-line rule that an easement, once located, can never be 

widened, the Court explained that the rules governing easements by necessity are 

the antithesis of any static rule that would freeze an easement to its dimensions at 

inception. Id. at 151-52. The court embraced the majority rule that "a way of 

necessity is not limited to such use of the land as was actually made and 

contemplated at the time of the conveyance, but is a way for any use to which the 

owner may lawfully put the granted land at any time." Id. at 154. "In short, the 

`scope' of the easement by necessity `may increase to meet the increased necessities 

of the property. "' Id. at 155 (internal citations omitted). Because such an easement 

arises by operation of law to serve the reasonable, changing needs of the dominant 

estate, its scope, including its width, may increase to meet those needs, present and 

future. Id. at 155-57. That authority is cabined by a limiting principle: 

modifications undertaken for the beneficial enjoyment of the dominant estate must 

not create unreasonable burdens on the servient estate, and a trial court adjudicating 

a proposed modification must balance the benefits and burdens to both estates in 

deciding which changes, if any, to approve. Id. at 157. 

Whether particular modifications are reasonably necessary is a question of fact 

reviewed with the highest deference, and the Court affirmed the circuit court's 

findings, which were supported by expert testimony, that tractor-trailers were 

reasonably and practicably (not absolutely) necessary for Yancey's timbering 

operation and that the limited widening would not unreasonably burden the Palmer 
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Property, particularly because roughly two-thirds of the roadbed remained 

unchanged and the same modifications would have been required even for ten-

wheel trucks. Id. at 158-63. In determining the reasonableness of the proposed 

modifications, the court considered detailed road measurements and a surveyor's 

plat keyed to thirteen "station markers" identifying the modifications to be made, 

and determined that the circuit court's judgment granting Yancey the right to make 

the modifications to widen the easement by necessity for use by tractor-trailers was 

"neither plainly wrong nor without evidence to support it," affirming the judgment 

of the circuit court. Id. at 163. 

Justice Mims, concurring in part and dissenting in part, would have required clear 

and convincing proof that tractor-trailers were reasonably necessary, rather than 

merely more profitable than ten-wheel trucks. Id. at 164-67 (Mims, J., concurring 

in part and dissenting in part). 

Notes on the visuals: The detailed survey showing the proposed modifications seemed to 

persuade the court that the modifications were relatively limited, affecting only a few 

areas of the easement and in some cases, improving it. 

B. Prescriptive Easement 

Boxley v Crouse, 79 Va. App. 350 (2023) 

The appellees' property had been accessed since 1976 via "Hawk Trail," a road 

crossing the appellant's adjoining paxcel; in 1995, the appellant's predecessor 

erected an unlocked gate across Hawk Trail and mailed the appellees a key without 

explanation. Boxley v. Crouse, 79 Va. App. 350, 354-55 (2023). After the 

predecessor's death, the appellant installed a new lock in 2020 and refused to 

provide a key, prompting suit for a declaratory judgment establishing a prescriptive 

easement and an injunction requiring removal of the gate. Id. at 355. 

The Court of Appeals affirmed judgment for the appellees. Id. at 360. 

To establish a prescriptive easement, a claimant must show use that is adverse, 

under a claim of right, exclusive, continuous, and uninterrupted, with the owner's 

knowledge and acquiescence, for at least twenty years. Id. at 355-56; see also 

Hafner v. Hansen, 279 Va. 558, 562 (2010). "Continuous" use need not be daily or 

even monthly, just frequent enough to give the landowner reasonable notice that a 

right is being exercised against him, and the appellees' open and visible use for at 

least twenty-five years satisfied this standard, creating a presumption of adverse 

use that the appellant failed to rebut. Boxley, 79 Va. App. at 356-58. The Court 

further rejected the argument that mailing a gate key constituted permission, 

holding that the unexplained mailing of a gate key (without evidence of an 

agreement or express permission) was insufficient to rebut the presumption of 

adverse use, id. at 358-59, citing Horn v. Webb, 302 Va. 69 (2023) ("Horn P'), for 

the proposition that circumstantial evidence of permission is not sufficient to rebut 

the presumption that the use arose adversely or under a claim of right. In Horn 1, 

the Supreme Court had reversed the circuit court's finding that a servient landowner 

rebutted the presumption (of adversity), noting the landowner only "offered 
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circumstantial evidence of a permission to dock the boat that existed between the 

[previous servient landowner] and the [dominant landowner]."2

On the gate itself, the Court applied Code § 33.2-110(A), which permits a servient 

landowner to erect a gate across aright-of-way only if the gate connects to fences 

extending to each side of the right-of-way. Va. Code § 33.2-110(A); Boxley, 79 Va. 

App. at 359-60. Because the appellant's freestanding gate violated the statute, 

the Court of Appeals affirmed the order requiring its complete removal. Id. at 360. 

IV. Easement Relocation and Modification: Amended Code § 55.1-304 (2026) 

A. Case Law Under Prior Statute 

Si711tI1 V. Allen Creek Assocs., LLC, SS Va. App. 611 (2025) 

In this case, Allen Creek Associates ("ACA") was the servient landowner 

developing a residential community, seeking to relocate two rights-of-way crossing 

its land. The appellants, the Smiths, owned neighboring parcels served by those 

easements and opposed the move. ACA argued that under Va. Code § 55.1-304, 

they could be granted an easement relocation when there would be no economic 

damage, no undue hardship, and the easement was at least 10 years old. Appellants 

argued that there was no ripe controversy, the relocation was an unconstitutional 

taking for a private party's benefit, and the court had misapplied the statute. 

The Appeals court rejected all three of the Appellants' arguments, reasoning that 

the controversy was ripe because the dispute rested on present facts, and that this 

was not an unconstitutional taking. They further reasoned that the statue was not 

misapplied — there was no undue hardship or economic, damage caused by 

relocating the easement. 

B. The Revised Statute 

In the 2026 session, the General Assembly adopted amendments to Virginia's 

easement relocation statute (H.B. 252) (codified at Va. Code § 55.1-304). The 

amendments were recommended by the Boyd-Graves Conference after a request 

from the legislature to consider whether Virginia should adopt the Uniform 

Easement Relocation Act (UERA). Virginia's existing easement relocation statute 

already allowed a servient estate owner to petition the circuit court if a dominant 

estate holder unreasonably refused to cooperate in relocating an access easement 

(see, e.g., Smith v. Allen Creek Assocs., supra). Therefore, the Boyd-Graves 

2 In the initial decision in 2023, (Horn ~, the Supreme Court of Virginia ruled that the Horns established a valid 

prescriptive easement to dock their pontoon boat alongside the Webbs' dock and use the electrical outlet. However, 

the court denied their claim to store smaller watercraft (canoes and skiffs) on the land. Following the initial ruling, 

disputes arose over alleged destruction of the electrical apparatus by the Webbs. In July 2026 (Horn I~, the Supreme 

Court of Virginia affirmed the lower court's refusal to reopen the closed case for new unsworn misconduct claims, 

but explicitly noted that the Webbs could face severe legal consequences in a new, separate proceeding if they did 

indeed destroy the electrical equipment. Horn v. Webb, Record No. 250511 (Va. July 16, 2026) (unpublished order). 
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Conference determined that wholesale adoption of the UERA was not necessary, 

but that petitions for relocation of other types of easements, not just ingress/egress 

easements, should be expressly recognized by statute, and that elements of the 

UERA should be incorporated to provide well-articulated standards for when the 

court should grant such a petition. 

Effective July 1, 2026, House Bill 252 amended Code § 55.1-304, governing the 

relocation or modification of easements by the owner of the servient estate. H.B. 

252, 2026 Gen. Assemb., Reg. Sess. (Va. 2026) (Feb. 2, 2026). 

Prior law permitted an owner of land subject to an easement for ingress and egress 

to relocate the easement on the servient estate by recorded consent of the easement 

holder and other affected parties, or, absent consent, by petition to the circuit court. 

Va. Code § 55.1-304 (2024) (prior version). Under the prior law, a court could grant 

relocation only upon finding that (i) the relocation would not result in economic 

damage to the parties in interest, (ii) no undue hardship would result, and (iii) the 

easement had existed for at least ten years. Id. 

As amended, § 55.1-304 introduces defined terms for "dominant estate," "easement 

holder," "servient estate," and "public entity." H.B. 252, supra, § 55.1-304(A) (as 

enacted). Subsection B retains the consent-based mechanism, requiring a recorded 

written agreement evidencing the consent of the easement holder and all other 

affected persons, including trustees and beneficiaries of deeds of trust encumbering 

the dominant or servient estates. § 55.1-304(B). 

Subsection C replaces the prior three-factor test with asix-factor reasonableness 

standard. § 55.1-304(C). Absent agreement, a court may order relocation or 

modification only if it does not materially: (i) lessen the utility of the easement; (ii) 

increase the burden on the easement holder's reasonable use and enjoyment; (iii) 

impair an affirmative easement-related purpose; (iv) impair the safety of those 

entitled to use the easement; (v) disrupt the easement holder's use and enjoyment 

during the relocation, unless the servient owner substantially mitigates the duration 

and nature of the disruption; or (vi) impair the value, use, or physical condition of 

the benefited land. Id. The servient owner bears all costs of relocation or 

modification, except attorney's fees. ld. 

Subsection D extends this framework to easements created by express grant or 

reservation (including reciprocal easements), prescription, implication, necessity, 

or estoppel, but excludes from its scope public service corporation easements and 

facilities; public utility easements and facilities, whether publicly or privately 

owned; conservation and open-space easements (and easements appurtenant to 

them); telecommunications easements; and easements held by a "public entity." See 

§ 55.1-304(D). 

This change in the law provides clarity on the existing right of a landowner to 

petition the court to relocate an ingress and egress easement subject to certain 

standards, and expands the circumstances in which a servient owner potentially 
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could modify or relocate other types of easements without the easement holder's 

consent. 

Perhaps it has been done, but it is hard to imagine how one could make a persuasive 

case for an easement relocation without using clear visual tools such as surveys, 

maps, plats and photographs. 

V. Conclusion 

Effective visual communication is critical in real estate and land use matters to prevent 

disputes from happening and to resolve or successfully litigate disputes if they do arise. 

When dealing with matters like disputed boundaries, an easement's location or its width, 

or whether an alleged encroachment really encroaches, words alone may fail to convey the 

facts on the ground, and it is often helpful to use tools such as GIS or online maps in 

conjunction with surveys and plats to better understand the lay of the land. 

Appendix Materials 

Va. Code § 8.01-179-183 Establishing boundaries to land 

Va. Code § 55.1-304 Easement relocation or modification 

Va. Code § 55.1-305 Enjoyment of easement 

Boyd-Graves materials on UERA and amendment to Va. Code § 55.1-304 
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Code of Virginia 
Title 8.01. Civil Remedies and Procedure 
Chapter 3. Actions 

Article 16. Establishing Boundaries to Land 
§ 8.01-179. Motion for judgment to establish boundary lines 
Any person having a subsisting interest in real estate and a right to its possession, or to the 
possession of some share, interest or portion thereof, may file a motion for judgment to ascertain 
and designate the true boundary line or lines to such real estate as to one or more of the 
coterminous landowners. Plaintiff in stating his interest shall conform to the requirements of § 
8.01-137, and shall describe with reasonable certainty such real estate and the boundary line or 
lines thereof which he seeks to establish. 

Code 1950, § 8-836; 1954, c. 606; 1977, c. 617. 

§ 8.01-180. Parties defendant; pleadings 
The plaintiff shall make defendants to such motion for judgment all persons having a present 
interest in the boundary line or lines sought to be ascertained and designated. 

Code 1950, § 8-837; 1954, c. 606; 1977, c. 617. 

§ 8.01-181. Surveys 
The court may appoint a surveyor and direct such surveys to be made as it deems necessary, and 
the costs thereof shall be assessed as the court may direct. 

Code 1950, § 8-838; 1954, c. 606; 1977, c. 617. 

§ 8.01-182. Claims to rents, etc., not considered 
In a proceeding under this article, no claim of the plaintiff for rents, profits or damages shall be 
considered. 

Code 1950, § 8-839; 1977, c. 617. 

§ 8.01-183. Recordation and effect of judgment 
The judgment of the court shall be recorded in the current deed book of the court. The judgment 
shall forever settle, determine, and designate the true boundary line or lines in question, 
between the parties, their heirs, devisees, and assigns. The judgment maybe enforced in the 
same manner as a judgment in an action of ejectment. 

Code 1950, § 8-840; 1977, c. 617. 
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Code of Virginia 
Title 55.1. Property and Conveyances 

Subtitle I. Property Conveyances 
Chapter 3. Form and Effect of Deeds and Covenants; Liens 

Article 1. Form and Effect of Deeds; Easements 

§ 55.1-304. Relocation or modification of easement 

A. For the purposes of this section: 

"Dominant estate" means an estate or interest in real property benefitted by an appurtenant 

easement. 

"Easement holder" means (i) in the case of an appurtenant easement, the dominant estate owner 

or (ii) in the case of an easement in gross, the grantee of the easement or a successor. 

"Public entity" means (i) the United States; (ii) an agency of the United States; (iii) the 

Commonwealth; or (iv) an agency, institution, authority, or political subdivision of the 

Commonwealth. 

"Servient estate" means an estate or interest in real property that is burdened by an easement. 

B. Any easement maybe relocated or modified by consent by recording in the office of the clerk 

of the circuit court of each county or city in which the easement or any part of the easement is 

located a written agreement evidencing the easement holder's consent and the consent of all 

other affected persons as maybe required, such as trustees and beneficiaries of deeds of trust 

encumbering the dominant or servient estates, and setting forth the new location or modification 

of the easement. 

C. In the absence of such written agreement, the servient estate may seek relocation or 

modification of the easement upon petition to the circuit court and notice to all parties in 

interest. The petition shall be granted if, after proper notice and a hearing, the court finds that 

relocation or modification of the easement does not materially (i) lessen the utility of the 

easement; (ii) after the relocation or modification, increase the burden on the easement holder in 

its reasonable use and enjoyment of the easement; (iii) impair an affirmative, easement-related 

purpose for which the easement was established; (iv) during or after the relocation or 

modification, impair the safety of anyone entitled to use the easement; (v) during the relocation 

or modification, disrupt the use and enjoyment of the easement by the easement holder or 

another entitled to use and enjoy the easement, unless the owner of the servient estate 

substantially mitigates the duration and nature of the disruption; or (vi) impair the value, use, or 

physical condition of the land benefitted by the easement. The owner of the servient estate shall 

pay all costs, except attorney fees, to relocate or modify the easement. 

D. The provisions of subsection C apply to an easement established by express grant or 

reservation, including reciprocal easements, or by prescription, implication, necessity, estoppel, 

or other method, but may not be used to relocate or modify (i) a public service corporation 

easement or any facility operated by a public service corporation; (ii) a public utility easement or 

public utility facility, whether publicly or privately owned; (iii) a conservation easement as 

defined in § 10.1-1009 or open-space easement as defined in § 10.1-1700;(iv) an easement 

appurtenant to a conservation easement as defined in § 10.1-1009 or open-space easement as 
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defined in § 10.1-1700;(v) a telecommunications easement; (vi) an easement held by a public 

entity; or (vii) any easement if the proposed location would interfere with the use or enjoyment 

of those easements listed in clauses (i) through (vii). 

Code 1919, § 5168; Code 1950, § 55-50; 1992, c. 373; 2019, c. 712;2026, c. 916. 

The chapters of the acts of assembly referenced in the historical citation at the end of this 

sections) may not constitute a comprehensive list of such chapters and may exclude chapters 

whose provisions have expired. 
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Code of Virginia 
Title 55.1. Property and Conveyances 
Subtitle I. Property Conveyances 
Chapter 3. Form and Effect of Deeds and Covenants; Liens 

Article 1. Form and Effect of Deeds; Easements 

§ 55.1-305. Enjoyment of easement 

Unless otherwise provided for in the terms of an easement, the owner of a dominant estate shall 

not use an easement in a way that is not reasonably consistent with the uses contemplated by the 

grant of the easement, and the owner of the servient estate shall not engage in an activity or 

cause to be present any objects either upon the burdened land or immediately adjacent to such 

land that unreasonably interferes with the enjoyment of the easement by the owner of the 

dominant estate. For the purposes of this section, "object" does not include any fence, electric 

fence, cattle guard, gate, or division fence adjacent to such easement as those terms are defined 

in §§ 55.1-2800 through 55.1-2826. Any violation of this section maybe deemed a private 

nuisance, provided, however, that the remedy for a violation of this section shall not in any 

manner impair the right to any other relief that maybe applicable at law or in equity. 

2003, c. 774, § 55-50.1; 2007, c. 931;2019, c. 712. 

The chapters of the acts of assembly referenced in the historical citation at the end of this 

sections) may not constitute a comprehensive list of such chapters and may exclude chapters 

whose provisions have expired. 
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The topic of this study comes to the Boyd-Graves Conference ("Conference") at the request of the 

Virginia General Assembly in the third enactment clause of House Bill 1721 considered during 

the ?025 Session: 

The Boyd-Graves Conference shall conduct a study on the provisions of Article 

1.l . (§ 55.1-315.1 et seq.) of Chapter 3 of Title 55.1 of the Code of Virginia, as 

created by this act. The Boyd-Graves Conference shall report any findings of such 

study to the Chairmen of the Senate and House Committees for Courts of Justice 

by November 1, ?025. 



House Bill 1721 proposes changes to Virginia Code Section 55.1-304 concerning relocation of 

easements. As introduced, House Bill 1721 adopts the Uniform Easement Relocation Act 

("UERA") recommended by the National Conference of Commissioners on Uniform State Laws 

("Uniform Law Commission"). House Bill 1721 was approved by both the Senate and the House 

of Delegates tivith amendments (to incorporate reference to public utility easements and local 

government easements and to incorporate Senate Bill 1435) and forwarded to the Governor for 

signature. 

The Governor recommended amendments to exclude state agencies. The Governor's amendments 

were accepted by the House but rejected by the Senate. Ultimately, the Governor vetoed the bill 

offering the following explanation: 

Pursuant to Article V, Section 6, of the Constitution of Virginia, I veto House Bill 

1721, which relates to the compensation for conservation or open-space easement. 

Unfortunately, the General Assembly failed to accept my amendments which 

would exempt state agencies from having to pay the Commonwealth for lost 

revenue, preventing unnecessary and burdensome intrastate transfers of funds and 

provide legislators more tune to address concerns from state agencies about 

language from Senate Bill 1435, which was inserted into this bill after failing in 

the General Assembly this session. 

More time is necessary to review the potential implications of this legislation. 

Accordingly, i veto this bill. 

Senate Bill 1435, referenced in the veto explanation, dealt with eminent domain compensation for 

lands under conservation easements. It appears that the Governor's veto was related to that issue 

rather than the UERA-related provisions. The Conference Study Group undertook only an analysis 

of the UERA and the recommendations in this report are limited to that topic. 

The Study Group met five times via Zoom. ' The Study Group reviewed testimony offered in 

support of the bill, ` considered information provided by the bill patron, Delegate Vivian E. Watts 

and background provided by Ellen F. Dyke, one of the Virginia representatives to the Uniform 

Law Commission, who chaired the Uniform Law Commission Committee that drafted the Uniform 

Easement Relocation Act, as well as independent research and legislative history available from 

The Study Group recognizes the significant contributions of Tucker Blythe, a summer associate at Kaufman & 

Canoles, P.C., whose research and enthusiasm were invaluable to the assessment of this area of the law and whose 

research memorandum is the basis of this analysis. 

'- In testimony offered during legislative committee consideration of House Bill 1721, a witness in support of the 

legislation reported that litigation is pending. Study Group research into the status of that litigation confirmed that 

the case filed in Patrick County Circuit Court is active and pending. A second suit interpreting Section 55.1-304 

was on appeal to the Virginia Court of Appeals when House Bill 1721 was under consideration. The Court of 

Appeals issued a decision on August 19, 2025. See Darlene S. Smith, et al. n. Allen Creek associates, LLC (Record 

No. 0xxx-xx-3). 
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the Legislative Information System. 
ANALYSIS: 

I. Background 

The Uniform Law Commission promulgated the UERA in 2020 "to modernize a common law rule 

that gives easement holders absolute power to restrict development of land burdened by an 

easement."3 The problem UERA is trying to address is the "imbalance of power" that results from 

harsh application of the rule requiring an easement holder to consent to relocation.4 As explained 

by the Uniform Law Commission: 

Under the current law of many states, an easement holder can prevent development 

of another's land by withholding consent to relocation — even when relocation 

would not diminish the easement's utility to the easement holder. Some easement 

holders have abused this power by demanding ransom payments in exchange for 

consent. The UERA provides a court-supervised alternative for easement 

relocation that will prevent this type of abuse.5

Virginia law already provides a similar "court-supervised alternative" in Virginia Code § 55.1-

304; however, the Virginia law is much more limited than the UERA. First, the Virginia relocation 

statute only applies to "an easement for the purpose of ingress and egress" and requires that the 

easement have "been in existence for not less than 10 years." The UERA applies more broadly 

(to other types of easements, not just access easements) and does not impose an "age requirement" 

on an easement in order for it to be relocated. 

The Uniform Law Commission promotes the UERA as a means to standardize the law, promote 

economic growth, prevent property disputes, and better define property owner rights - all outcomes 

worth considering.b The Study Group determined that these worthy goals could be achieved 

through relatively minor alterations to Virginia's existing easement relocation statute (Va. Code 

§ 55.1-304), by simply broadening the current statute to include more easement types (not just 

access easements), subject to certain exclusions as provided in the UERA (e.g., utility easements 

and conservation easements), adopting the UERA's standards for a petition for relocation or 

modification of an easement, and eliminating Virginia's requirement that the easement have been 

in existence for 10 years. 

The Uniform Law Commission intended the UERA to be retroactive. The General Assembly, 

however, removed this provision from the version adopted; in the House Courts of Justice 

3 Why Your State Should Adopt The ~'niform Easement Relocation Act, LJNIF. L. COMM'N (OCt. 2023), 

https://www.uniform laws.org/viewdocumendenactment-kit-70?CommunityKey=ec690784-90d6-42c3-99ea-

1 e 13a49c8540&tab=librarydocuments. 

~ !d. 
5 !d. 
6 !d. 

Id. § 14, cmts. 1-2 ("Retroactive application of the act will not deprive the easement holder or others entitled to use 

and enjoy the easement of any of the functional benefits of the easement upon relocation and will not cause the 

easement holder, security-interest holders, or other owners of recorded interests in the servient or dominant estate to 

suffer material harm, even during the relocation process, regardless of whether the act applies to an easement created 

before, on, or after the effective date of the act."). 
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Committee Civil Subcommittee hearing on January 15, 2025, the Subcommittee noted that the 

General Assembly, as a standard policy, does not usually enact retroactive provisions.$

Accordingly, the UERA version passed by the General Assembly and vetoed by the Governor 

contained no retroactivity provision, likely demonstrating the Virginia drafters' proclivity for 

prospective legislative revisions.9 The Conference Study Group makes no specific 

recommendation regarding retroactivity. 

II. Statutory History 

Although the statutory history of Section 55.1-304 dates back to 1919, the first relocation 

mechanism did not appear in the Code until 1992.1° The initial statute addressing easements, 

Section 5168 of the Virginia Code of 1919, addressed easements and appurtenances generally~~ 

and did not provide guidance for the relocation of easements nor create a provision for court 

petitions. 12

Similarly, the successor section of the Code enacted in 1950, Section 55-50, did not create a 

procedure, but prohibited the servient estate owner from "engag[ing] in an activity or causing] to 

be present any objects either upon the burdened land or immediately adjacent thereto which 

unreasonably interferes with the enjoyment ofthe easement by the owner ofthe dominant estate."13

The common law rule requiring mutual consent dictated relocation prior to 1992, leaving servient 

estate owners no real avenue to move the easements on their land other than by agreement with 

the dominant estate. (While servient estate owners could petition a court for equitable relief as 

some had done since at least the 19 h̀ century, obtaining judicial relief from the mutual consent rule 

was a far from certain outcome.) 

The first statutory language directly addressing relocation came in the 1992 revision to the Code. 

That revision, which codified the same language found in the current Section 55.1-304, replaced 

the language in Section 55-50 outright. ~~ Pursuant to that language and since codification, servient 

estate owners have been entitled to two means of relocating easements on their land: by (1) 

agreement of the parties (the mutual consent rule), or (2) a petition to the court showing (a) no 

economic damage to any party, (b) no undue hardship, and (c) the easement had existed for more 

than ten years. is The text of Section 55-50 was simply moved without alteration to Section 55.1-

304 in ?019.16

8 Virginia House of Delegates Civil Subcommittee, Crvil Sz~bcomn:ittee Hearing, Va. HOUSE OF DELEGATES COMM. 

STREAMING, at 1:23:58 (January 15, 2025), 

https://virginiageneralassembly.gov/house/committees/commstream.html. 

9 See 2024 Va. HB 1721. 
1° 1992 Va. HB 702 (to be codified as Va. CoDE ANN. § 55-50 (199?)). 

" Va. CODE ANN. § 5168 (1919) ("[N]either the owner of the dominant nor the servient portions of the land have 

power to adversely interfere with their proper use and enjoyment."). 

'- See id. 
" Va. CODE ANN. § 55-50 (1950). 
''' 1992 Va. HB 702 (to be codified as Va. CoDE ANN. § 55-50 (199?)). 

15 Va. CODE ANN. § 55-50 (1992). 
16 Z0 l 8 Va. SB 1080 (to be codified as Va. CoDE ANN. § 55.1-304 (2019)). 
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III. Caselaw Interpretation and Annlication 

Until very recently, the courts' scope, interpretation, and application of Section 55.1-304 and its 

identical predecessor, Section 55-50, have been sparse, and at times, inconsistent. For example, 

no court has published an opinion directly citing Section 55.1-304 since its ratification in 2019 

until the Court of Appeals' opinion issued in August 2025 - just this past month (see note 2, supra). 

From 1992 to 2019 only a handful of published opinions are based on Section 55.1-304 and 

interpretation is minimal. No case addresses the requirement that an easement must exist for ten 

years before the servient estate owner can petition the court. In fact, at times courts have cited that 

portion of the statute and intentionally omitted the ten-year requirement altogether. ~~ 

Even the scope of applicability of 55.1-304 or 55-50 is not completely clear; the majority of cases 

relocate express easements, though one circuit court applied Section 55-50 to relocate an easement 

by prescription.18 Until the very recent Smith opinion issued on August 19, 2025, the decisions 

lacked any comprehensive discussion of either the "undue hardship" or "economic damage" 

prongs of the statute.19

Courts have interpreted other components of the statute, however, including what constitutes 

"parties in interest,"20 when acquiescence counts as an agreement,21 and whether an agreement 

imparts a duty of good faith.22 Yet, other key questions remain unanswered, such as which party 

is responsible for the costs of relocating the easement after the court grants the petition,23 or why 

the restriction is set at ten years. 

The majority of cases citing Section 55-50 focus on determining whether the parties were in 

agreement.24 This trend likely comes from the Supreme Court of Virginia's curious decision to 

continue applying the mutual consent rule in 1994, 1996, and 2003, notwithstanding the express 

option to file a petition pursuant to Section 55-50 enacted in 1992.25 As a result, several circuit 

~' Ransone v. Pittman, 100 Va. Cir. 435, 437 (Lancaster Cnty. Cir. Ct. 2005) ("[A petition] may occur only after a 

hearing wherein the Court finds `(i) the relocation will not result in economic damage to the parties in interest' and 

`(ii) there will be no undue hardship created by the relocation . . ."'). 

'$ Massie v. Cash, 1998 Va. Cir. LEXIS 604, at *3-4 (Amherst Cnty. Cir. Ct. 1998). 

19 See, e.g., Taylor v. McConchie, 264 Va. 377, 384-85 (2002) (remanding to introduce evidence of a change in a 

turn that "adversely affected" vehicular and pedestrian access to the road). 

'° Ransone, 100 Va. Cir. at 437 ("By the plain meaning of the language in § 55-50 "the parties in interest" would 

include [servient estate owners and other parties with interest in the easement and estates]."). 

'-~ Heyward v. Blue Ridge Lumber, 1998 Va. Cir. LEXIS 615, at *5-6 (Nelson Cnty. Cir. Ct. 1998) (accepting 

repayment for timber removed and not contesting further development of a new way). 

'-- Starkweather v. Bullock, 32 Va. Cir. 120, 124 (Caroline Cnty. Cir. Ct. 1993) (mandating the servient estate owner 

act on the express grant to relocate the easement so that it was accessible and done in good faith). 

'-3 The District Court for the Eastern District of Virginia contemplated the answer to this question in one opinion, 

citing the Supreme Court of the United States, various federal Circuit Courts of Appeals, federal district courts, and 

other state authorities in the absence of any Virginia caselaw, concluding the movant would pay all costs; in the end, 

the claim faltered on other grounds. Columbia Gas Transmission, LLC v. Grove Ave. Developers, Inc., 2018 U.S. 

Dist. LEXIS 140942, at *7-9 (E.D. Va. 2018). 
24 See, e.g., He,7nvard, 1998 Va. Cir. LEXIS 615 at *5-6. 

'-5 Shooting Point, LLC. v. Wescoat, 265 Va. 256, 265 (2003) ("We initially observe that, generally, when a fixed 

location of a granted easement is established, that location may be changed only with the express or implied consent 

of the persons interested.") (emphasis added); Buxton v. Murch, 249 Va. 502, 508 (1995) ("Even where there has 

been a definite location of an easement, it may be changed with the express or implied consent of the persons 

interested."); Fairfax Cnty. Park. Auth. v. Atkisson, 248 Va. 142, 148 (1994). 



courts have followed this precedent.26 Although some circuit courts have referenced the petition 

mechanism since 1992, the Supreme Court of Virginia has not yet issued an opinion recognizing 

it.27 In the remaining cases, courts dismissed claims because the parties did not adequately show 

undue hardship or economic damage,'-g or did not file a petition at a11.29

Virginia caselaw unevenly applies this Code section, if at a11.30 This inconsistency supports the 

addition of clear parameters to the statute so that those whose land is burdened by an easement are 

aware of their rights and legal opportunities to relocate or modify such easements when certain 

clear parameters are satisfied. 

IV. Other Authorities - Easements and Change: 

A leading law review article summarizing the UERA and the current state of the law across the 

United States was published in 2022 by the Baylor Law Review, titled Easements and Change.31

The article provides compelling reasons for Virginia to expand its current, relatively limited law. 

For example, the article addresses one common criticism of the UERA that servient estate owners 

will seize this change in the law to upend dominant tract easements, which would create short term 

instability, erode trust between parties, and provoke unnecessary litigation.32 In response, it points 

out how this fear has not played out in states with UERA provisions, as in Massachusetts. 

Under a utilitarian lens, even if there is short term uncertainty, the long term flexibility will lead 

to more efficient land allocation overtime.33 This flexibility is most important in cases ofchanged 

circumstances; where a restrictive system would fail to account for the changes, but where the 

flexible UERA system would thrive.3`~ Similarly, it notes that the "carefully modulated rules for 

an easement relocation proceeding" will also mitigate the uncertainty of the number of claims 

under the UERA by providing predictable outcomes.3s

Given that Virginia already has a statute that goes at least part of the way to remedy the problem 

identified by the UERA's drafters, but arguably does not go far enough, the Study Group 

concluded that, rather than adopt the UERA in full or even to the extent reflected in the bill that 

passed, the existing statute can be more simply modified to broaden its applicability beyond access 

'-6 ~~lassie, 1998 Va. Cir. LEXIS 604 at *7-8 (Amherst Cnty. Cir. Ct. 1998) ("Virginia has recently affirmed the long 

standing rule that a right of way can only be moved by the agreement of both the owners of the dominant property 

and the owners of the servient property."); Starinveather, 32 Va. Cir. at 123. 

Z' Ransone, 100 Va. Cir. at 437. 
'-a /d ("Plaintiffs, who bear the burden of proof, failed to prove to the Court in their case in chief either element (i) 

or (ii) above which are prerequisites for the court relocating a right of way pursuant to § 55-50."). 

'-9 Morris v. Whitley, 50 Va. Cir. 320, 325 (Nelson Cnty. Cir. Ct. 1999) ("[N]o no specific request has been made 

pursuant to this Statute."). 
3o To further illustrate this point, even Michie's Jurisprudence still only lists the change by consent rule without any 

mention of a petition to a court as an alternative. 6B M.J. Easements § 22.1 ("Even where there has been a definite 

location of an easement, it may be changed with the express or implied consent of the persons interested.") (citing 

Shooting Point, L.L.C., 265 Va. at 265). 

31 John A. Lovett, Ease»~ents and Change, 74 BAYLOR L. REV. 1 (2022). 

32 /d at 77. 
33 /d at 80. 
3a Id. at 85-87. 
3s Id. at 80. 



easements, remove the 10-year requirement, and add the UERA's clear standards for when a court 

should grant a petition for relocation or modification of an easement. 

V. Summary of House of Delegates Civil Subcommittee Hearin: 

The General Assembly treated the UERA favorably since the General Assembly's first attempt to 

pass House Bill 1721 in 2024; the House Courts of Justice Committee Civil Subcommittee hearing 

on January 15, 2025 confirmed that continued sentiment.36 For example, Delegate Watts 

expounded the value of uniformity in certain areas of the law, notwithstanding small variations 

across jurisdictions. Delegate Marcus B. Simon clarified that one such variation in the revised bill 

is the list of exclusions for certain easements based on public feedback, namely, railroad, public 

service corporation, conservation, and telecommunication easements. 

After hearing from the Uniform Law Commission drafting representative, Ms. Dyke, Delegate 

Simon acknowledged the UERA is a "no harm, no foul" law, because servient estate owners can 

only prevail upon a petition to the court if the change does not materially impact the dominant 

estate owner's use of the easement; it should not cause any major issues if the Genera( Assembly 

chose to implement it. John Lovett, the author of the Baylor Law Review article, spoke as a 

witness and noted that the UERA approach will allow courts to provide fairer determinations than 

if the Commonwealth retained the statute as written. His perspective highlighted why Virginia, 

which already allows a petition for relocation in limited circumstances, would benefit from 

changes. 

The only question the Subcommittee deferred to a floor vote was the question of whether the 

UERA provisions, if enacted, should retroactively apply; this question came from Yvonne Rower's 

testimony about pending lawsuits in Patrick County Circuit Court (Case No. CL23000693 and 

Case No. CL2000799) which have been impaired by various interpretations of the ten-year 

limitation without caselaw to establish which is correct.37 Even in tabling the discussion about a 

retroactivity provision, the Subcommittee fully acknowledged the inequitable result of Ms. 

Rower's situation under the current statute and spoke about how the UERA would prevent similar 

problems in the future. At the end of the hearing, no one spoke in opposition to the vote; the vote 

to pass House Bill 1721 as written was unanimous.38

VI. Draft Legislation: 

Based on the foregoing considerations, the Study Group determined that certain elements of the 

UERA should be incorporated into Virginia's existing statutory framework and that certain 

features of the current law should be changed. Specifically, the Study Group recommends that 

Va. Code § 55.1-304 be expanded to cover more than just access easements; it should cover the 

same categories of easements as recommended in the UERA, subject to certain exclusions for 

public utility facilities and conservation easements (as provided in the UERA) and others 

previously recommended, such as telecommunications easements. Additionally, there appears to 

36 Virginia House of Delegates Civil Subcommittee, supra note 7, at 1:02:49. 

" Id at 1:17:20. In her suit, one side claims the easement was created within the last ten years, but the other side 

argues it was in existence before that time. This dispute illustrates the need for the Conference to provide a clear 

scope in its suggested revision. 
3a Id at 1:24:27. 
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be no rationale for continuing the requirement that the easement must have existed for ten years. 

The Study Group found the UERA standards for when a court should grant a petition to be clear 

and fair-minded, so those standards were carried over from the UERA into the Study Group's draft 

legislation. 

Most notably, the suggested revised legislation: 

• Contains limited definitions; 

• Clarifies that the article applies to all types of easements, including those 

established by prescription, implication, necessity, estoppel, or other method, in 

addition to express or reserved easements; 

• Maintains the list of excluded groups based on the UERA language as well as 

additional exclusionary language based on feedback to the General Assembly; 

• Uses the UERA relocation standards; 

• Removes the ten-year requirement; 

• Designates the party filing the petition to be responsible for all relocation expenses; 

• Applies language about notice to all parties with an interest in the dominant and 

servient estates; 

• Retains the § 55.1-304 provision that an easement may be relocated by mutual 

consent by recording a written agreement between the parties. 

RECOMMENDATION FOR CHANGE: 

The Study Group concluded the current provision of Section 55.1-304 should be amended to add 

clarity and additional direction to the judiciary in reviewing matters brought forward in litigation 

to relocate or modify an easement. Because litigation is pending, however, the Study Group 

recommends holding legislation until litigation concludes. 

RECOMMENDATION TO CARRY-OVER FOR FURTHER STUDY: 

Introduction of recommended legislation should be delayed pending resolution of litigation. 

Further study is not recommended unless the outcome of the litigation and any resulting court 

decisions raise issues that warc-ant further consideration. 

EXHIBITS: 
• Exhibit 1 - House Bill 1721 

• Exhibit 2 — Senate Bill 1435 

• Exhibit 3 - Recommended Legislation & Summary 

• Exhibit 4 - Uniform Easement Relocation Act 

a. Uniform Law Commission Summary 
b. Uniform Law Commission Statement of Support 

c. Uniform Easement Relocation Act Draft Legislation 

• Exhibit 5 - Relevant Case Law 

• Exhibit 6 - Baylor Law Review Article 

• Exhibit 7 - Restatement Servitudes - Section 4.8 

#4920-3526-7683.3 
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2 An Act to amend the Code of Virginia by adding in Chapter 1 of Title 25.1 a section numbered 25.1-110 and 

3 by adding in Chapter 3 of Title 55.1 an article numbered 1.1, consisting of sections numbered SS.1-315.1 

4 through 55.1-315.12, relating to condemnation of conservation or open-space easement; compensation; 

5 Uniform Easement Relocation Act. 
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[H 1721] 
Approved 

Be it enacted by the General Assembly of Virginia: 
1. That the Code of Virginia is amended by adding in Chapter 1 of Titie 25.1 a section numbered 

25.1-110 and by adding in Chapter 3 of Title 55.1 an article numbered 1.1, consisting of sections 

numbered 55.1-315.1 through 55.1-315.12, as follows: 
§ 25.1-110. Condemnation of conservation or open-space easement; compensation. 

Notwithstanding any other provision of law, if a person takes by condemnation proceedings any land or 

right-of-way or similar interest therein that is subject to a conservation easement, as such term is defined in ~ 

10.1-1009, or an open-space easement, as such term is defined in ~ 10.1-1700, the person, in addition to any 

compensation determined under the provisions of this title, shall compensate, in amounts proportionate to the 

land or interest therein being condemned, (i) the Commonwealth for the value of any tax credit received by 

the landowner under the provisions of the Virginia Land Conservation Incentives Act of 1999 (§ 58.1-S10 et 

seq.) during the pendency of the conservation easement or open-space easement and (ii) the locality in which 

the land or interest therein is located for any property taz avoided by the landowner during the pendency of 

the conservation easement or open-space easement. 
Compensation required to be paid to the Commonwealth under clause (i) shall be in addition to (1) any 

compensation required by the provisions of the conservation easement due to the landowner and holder, as 

such term is defined in ~ 10.1-1009, or compensation required by the provisions of the open-space easement 

due to the landowner and the public body, as such term is defined in ~ 10.1-1700, and (2) fulfillment of the 

requirements of ~' 1 D.1-1704 pertaining to the conversion or diversion of open-space land. 

Any compensation paid to the Commonwealth or the locality shall be used in a manner consistent with the 

conservation purposes of the conservation or open-space easement extinguished or open-space land that is 

converted or diverted. 
The provisions of this section shall not apply to a natural gas utility, as defined by ~ 56-265.4: 6, and a 

natural-gas company, as defined by 1 S U.S.C. ~ 717a. 
Article 1.1. 

UNIFORMEASEMENT RELOCATIONACT. 

§ 55.1-315.1. Definitions. 
As used in this article, unless the context requires a different meaning: 
"Appurtenant easement" means an easement tied to or dependent on ownership or occupancy of a unit or 

a parcel of real property. 
"Conservation easement" means a nonpossessory property interest created for one or more of the 

following conservation purposes: 
1. Retaining or protecting the natural, scenic, wildlife, wildlife-habitat, biological, ecological, or open-

space values of real property; 
2. Ensuring the availability of real property for agricultural, forest, outdoor-recreational, or open-space 

uses; 
3. Protecting natural resources, including wetlands, grasslands, and riparian areas; 

4. Maintaining or enhancing air or water quality; 
S. Preserving the historical, architectural, archeological, paleontological, or cultural aspects of real 

property; or 
6. Any other purpose under Title 10.1. 
"Dominant estate" means an estate or interest in real property benefited by an appurtenant easement. 

"Easement" means a nonpossessory property interest that: 
1. Provides a right to enter, use, or enjoy real property owned by or in the possession of another; and 

2. Imposes on the owner or possessor a duty not to interfere with the entry, use, or enjoyment permitted by 

the instrument creating the easement or, in the case of an easement not established by express grant or 

reservation, the entry, use, or enjoyment authorized by law. 
"Easement holder" means: 
1. In the case of an appurtenant easement, the dominant estate owner; or 
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57 2. In the case of an easement in gross, public utility easement, conservation easement, or negative 

58 easement, the grantee of the easement or a successor. 

59 "Easement in gross" means an easement not tied to or dependent on ownership or occupancy of a unit or 

60 a parcel of real property. 
61 "Lessee of record" means a person holding a lessee's interest under a recorded lease or memorandum of 

62 lease. 
63 "Negative easement" means a nonpossessory property interest whose primary purpose is to impose on a 

64 servient estate owner a duty not to engage in a specified use of the estate. 

65 "Person"has the same meaning as provided in § 8.01-2. 

66 "Public utility easement" means a nonpossessory property interest in which the easement holder is a 

67 public service corporation or a municipal corporation as those terms are defined in ~ 56-1 or is a publicly 

68 regulated or publicly owned utility under federal law or laws of the Commonwealth or is a locality or 

69 another political subdivision of the Commonwealth. "Public utility easement" includes an easement, whether 

70 recorded, unrecorded, implied, prescriptive, or otherwise, benefitting a public service, including any 

71 easement containing facilities owned or operated by a public service corporation. 

72 "Railroad easement" means an easement that provides the easement holder with the right to enter, use, or 

73 enjoy real property for the construction, operation, maintenance, or use of rail facilities, including 

74 trackwork, train controls, stations, and maintenance facilities. "Railroad easement" includes easements that 

75 are associated with and support rail facilities, including granting easements, drainage easements, and access 

76 easements. 
77 "Real property" means an estate or interest in, over, or under land, including structures, fixtures, and 

78 other things that by custom, usage, or law pass with a conveyance of land whether or not described or 

79 mentioned in the contract of sale or instrument of conveyance. "Real property" includes the interest of a 

80 lessor and lessee and, unless the interest is personal property under law of the Commonwealth other than this 

81 article, an interest in acommon-interest community. 
82 "Record, " used as a noun, means information that is inscribed on a tangible medium or that is stored in 

83 an electronic or other medium and is retrievable in perceivable form. 

84 "Security instrument" means a mortgage, deed of trust, security deed, contract for deed, lease, or other 

85 record that creates or provides for an interest in real property to secure payment or performance of an 

86 obligation, whether by acquisition or retention of a lien, a lessor's interest under a lease, or title to the real 

87 property. "Security instrument" includes: 
88 1. A security instrument that also creates or provides for a security interest in personal property; 

89 2. A modification or amendment of a security instrument; and 

90 3. A record creating a lien on real property to secure an obligation under a covenant running with the 

91' real property or owed by a unit owner to acommon-interest community association. 

92 "Security-interest holder of record" means a person holding an interest in real property created by a 

93 recorded security instrument. 
94 "Servient estate"means an estate or interest in real property that is burdened by an easement. 

95 "Telecommunications easement" means a nonpossessory property interest in which the easement holder is 

96 a telecommunications, cable, or broadband provider. 

97 "Title evidence" means a title insurance policy, preliminary title report or binder, title insurance 

98 commitment, abstract of title, attorney's opinion of title based on examination of public records or an 

99 abstract of title, or any other means of reporting the state of title to real property that is customary in the 

100 locality. 
101 "Unit" means a physical portion of acommon-interest community designated for separate ownership or 

102 occupancy with boundaries described in a declaration establishing the common-interest community. 

103 "Utility cooperative" means a nonprofit entity whose purpose is to deliver a utility service, such as 

104 electricity, oil, natural gas, water, sanitary sewer, storm water, or telecommunications, to its customers or 

105 members and includes an electric cooperative, rural electric cooperative, rural water district, and rural 

106 water association. 
107 § SS.1-315.2. Scope; exclusions. 
108 A. Except as otherwise provided in subsection B, this article applies to an easement established by express 

109 grant or reservation or by prescription, implication, necessity, estoppel, or other method. 

110 B. This article shall not be used to relocate: 
111 1. A railroad easement; 
112 2. A public service corporation easement and any facility operated by a public service corporation; 

t 13 ,3. An easement if the proposed location would encroach on an area of an estate burdened by a 

114 conservation easement or would interfere with the use or enjoyment of a public utility easement, a railroad 

115 easement, or an easement appurtenant to a conservation easement; 

116 4. A telecommunications easement; or 
117 S. Any easement held by the Commonwealth of Virginia or the Virginia Passenger Rail Authority. 

118 C. This article does not apply to relocation of an easement by consent. 
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1 t 9 § 55. I-315.3. Right of servient estate owner to relocate. 
120 A servient estate owner may relocate an easement under this article only if the relocation does not 
121 materially: 
122 1. Lessen the utility of the easement; 
123 2. After the relocation, increase the burden on the easement holder in its reasonable use and enjoyment of 
124 the easement; 
125 3. Impair an affirmative, easement-related purpose for which the easement was created; 
126 4. During or after the relocation, impair the safety of the easement holder or another entitled to use and 
127 enjoy the easement; 
128 5. During the relocation, disrupt the use and enjoyment of the easement by the easement holder or 
129 another entitled to use and enjoy the easement, unless the servient estate owner substantially mitigates the 
130 duration and nature of the disruption; 
131 6. Impair the physical condition, use, or value of the dominant estate or improvements on the dominant 
132 estate; or 
133 7. Impair the value of the collateral of a security-interest holder of record in the servient estate or 
134 dominant estate, impair a real property interest of a lessee of record in the dominant estate, or impair a 
135 recorded real property interest of any other person in the servient estate or dominant estate. 
t 36 § SS.1-315.4. Commencement of civil action. 
137 A. To obtain an order to relocate an easement under this article, a servient estate owner shall commence 
138 a civil action in the circuit court of the city or county in which the easement or any part of the easement is 
139 located in accordance with the provisions of ~ SS.1-304. 
140 B. A servient estate owner that commences a civil action under subsection A: 
1X31 1. Shall serve a summons and petition on: 
142 a. The easement holder whose easement is the subject of the relocation; 
143 b. A security-interest holder of record of an interest in the servient estate or dominant estate; 
144 c. A lessee of record of an interest in the dominant estate; and 
145 d. Except as otherwise provided in subdivision 2, any other owner of a recorded real property interest if 
146 the relocation would encroach on an area of the servient estate or dominant estate burdened by the interest; 
147 and 
148 2. Is not required to serve a summons and petition on the owner of a recorded real property interest in 
149 oil, gas, or minerals unless the interest includes an easement to facilitate oil, gas, or mineral development. 
150 C. A petition under this section shall state: 
151 1. The intent of the servient estate owner to seek the relocation; 
152 2. The nature, extent, and anticipated dates of commencement and completion of the proposed relocation; 
153 3. The current and proposed locations of the easement; 
154 4. The reason the easement is eligible for relocation under ~ SS.1-315.2; 
155 S. The reason the proposed relocation satisfres the conditions for relocation under ~ .SS.1-315.3; 
156 6. That the servient estate owner has made a reasonable attempt to notes the holders of any public utility 
t57 easement, conservation easement, or negative easement on the servient estate or dominant estate of the 
158 proposed relocation; and 
159 7. For all easements where the dominant estate holder is a local government, that the servient estate 
160 owner has made a written request to the governing body or appropriate agency of the locality to relocate the 
161 easement and that the request was denied. 
162 D. At any time before the court renders a final order in an action under subsection A, a person served 
163 under subdivision B 1 b, c, or d may file a document, in recordable form, that waives its rights to contest or 
64 obtain relief in connection with the relocation or subordinates its interests to the relocation. On filing of the 

] 65 document, the court may order that the person is not required to answer or participate further in the action. 
166 § SS.1-315.5. Required findings; order. 
167 A. The court may not approve relocation of an easement under this article unless the servient estate 
168 owner: 
69 1. Establishes that the easement is eligible for relocation under ~ SS.1-315.2; and 

170 2. Satisfies the conditions for relocation under ~ 55.1-315.3. 
17t B. An order under this article approving relocation of an easement shall: 
172 1. State that the order is issued in accordance with this article; 
173 2. Recite the recording data of the instrument creating the easement, if any, and any amendments; 
174 3. Ident~ the immediately preceding location of the easement; 
175 4. Describe in a legally suff cient manner the new location of the easement; 
t76 S. Describe mitigation required of the servient estate owner during relocation; 
177 6. Refer in detail to the plans and specifications of improvements necessary for the easement holder to 
178 enter, use, and enjoy the easement in the new location; 
179 7. Sped conditions to be satisfied by the servient estate owner to relocate the easement and construct 
180 improvements necessary for the easement holder to enter, use, and enjoy the easement in the new location; 
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181 8. Include a provision for payment by the servient estate owner of expenses under ~ 55.1-315.6; 

182 9. Include a provision for compliance by the parties with the obligation of good faith under § 55.1-31 S. 7; 

183 and 
184 10. Instruct the servient estate owner to record an affidavit, if required under subsection A of ,¢ 

l85 SS.1-315.8, when the servient estate owner substantially completes relocation. 

186 C. An order under subsection B may include any other provision consistent with this article for the fair 

187 and equitable relocation of the easement. 
188 D. Before a servient estate owner proceeds with relocation of an easement under this article, the owner 

89 shall record, in the land records of each jurisdiction where the servient estate is located, a certified copy of 

190 the order under subsection B. 
191 § SS.1-315.6. Expenses of relocation. 
192 A servient estate owner is responsible for reasonable expenses of relocation of an easement under this 

l93 article, including the expense of 
194 1. Constructing improvements in accordance with an order under ~ S5.1-315.5; 

195 2. During the relocation, mitigating disruption in the use and enjoyment of the easement by the easement 

196 holder or another person entitled to use and enjoy the easement; 
197 3. Obtaining a governmental approval or permit to relocate the easement and construct necessary 

198 improvements; 
199 4. Preparing and recording the certified copy required by subsection D of ~ 55.1-31 S. S and any other 

200 document required to be recorded; 
201 S. Obtaining any title work required to complete the relocation or required by a party to the civil action 

202 as a result of the relocation; 
203 6. Purchasing applicable premiums for title insurance related to the relocation; 

204 7. Engaging the services of any expert necessary to review plans and specifications for an improvement to 

205 be constructed in the relocated easement or on the dominant estate and to confrrm compliance with the plans 

206 and specifications referred to in the order under subdivision B 6 of ~ SS.1-31 S.S; 

207 8. Paying any maintenance cost associated with the relocated easement that is greater than the 

208 maintenance cost associated with the easement before relocation; and 

209 9. Obtaining any third parry consent required to relocate the easement. 

210 § SS.1-315.7. Duty to act in good faith. 
211 After the court, pursuant to ~ 55.1-315.5, approves relocation of an easement and the servient estate 

212 ~ owner commences the relocation, the servient estate owner, the easement holder, and other parties in the 

213 civil action shall act in good faith to facilitate the relocation in compliance with this article. 

214 § 55.1-315.8. Relocation affidavit. 
215 A. If an order under ~ 55.1-315.5 requires the construction of an improvement as a condition for 

216 relocation of an easement, relocation is substantially complete, and the easement holder is able to enter, use, 

217 and enjoy the easement in the new location, the servient estate owner shall.• 

218 1. Record, in the land records of each jurisdiction where the servient estate is located, an affidavit 

219 certifying that the easement has been relocated; and 
220 2. Send, by certified mail, a copy of the recorded affidavit to the easement holder and parties to the civil 

221 action. 
222 B. Until an affidavit under subsection A is recorded and sent, the easement holder may enter, use, and 

223 enjoy the easement in the current location, subject to the court's order unde►~ ~ S5.1-315.5 approving 

224 relocation. 
225 C. If an order under ~ SS.1-315.5 does not require an improvement to be constructed as a condition of the 

226 relocation, recording the order under subsection D of ~ SS.1-31 S. S constitutes relocation. 

227 § SS.1-315.9. Limited effect ojrelocation. 
228 A. Relocation of an easement under this article: 
229 1. Is not a new transfer or a new grant of an interest in the servient estate or the dominant estate; 

230 2. Is not a breach or default of, and does not trigger, adue-on-sale clause or other transfer-restriction 

231 clause under a security instrument, except as otherwise determined by a court under law other than this 

232 article; 
233 3. Is not a breach or default of a lease, except as otherwise determined by a cou~•t under law other than 

234 this article; 
235 4. Is not a breach or default by the servient estate owner of a recorded document affected by the 

236 relocation, except as otherwise determined by a court under law other than this article; 

237 5. Does not affect the priority of the easement with respect to other recorded real property interests 

238 burdening the area of the servient estate where the easement was located before the relocation; and 

239 6. Is not a fraudulent conveyance or voidable transaction under law. 

240 B. This article does not affect any other method of relocating an easement permitted under law of the 

241 Commonwealth other than this article. 
242 § SS.1-315.10. Non-waiver. 
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243 The right of a se~•vient estate otivner to relocate an easement under this article shall not be tivaived, 
244 excla~ded, or i•est~~icted by agreement even if.~ 
245 1. The instrz~ment creating the easement prohibits relocation or contains a waive•, exclzrsion, o~~ 
246 
247 

~•esh•iction of this ai•ticle,-
2. The insh~zrment creating the easement ~-egarires consent of the easement holder to amend the terms of the ~j 

248 easement; or' ~F
249 3. The location of the easement is fixed by the instrument creating the easement, another agreement, O
250 previous conduct, acgzriescence, estoppel, o~• implication. 
Z51 § SS.1-315.11. Uniformity of application and construction. t-1 
252 In applying and constra~ing this uniform act, consideration shall be given to the need to p~ro»iote 
253 zrniformity of the law with respect to its subject matte~~ among the states that enact it. 
254 § SS.1-315.12. Relation to Electronic Signatures in Globa! and National Commerce Act. 
Z55 This a~~ticle modifies, limits, or supe~~sedes the Electronic Signatz~~•es in Global and National Commerce 

d 256 Act, IS U.S.C. ~ 7001 et seq., Bart does not modify, limit, or supe~•sede ~ 101 (c) of that act, 1~ U.S.C. ,~ 
257 7001(c), or authorize elech~onic deliver y of any of the notices described in ~ 103(b) of that act, I S U.S.C. ~ 
258 7003(b). 
259 2. That the provisions of Article 1.1 (§ 55.1-315.1 et seq.) of Chapter 3 of Title 55.1 of the Code of 
260 Virginia, as created by this act, shall not become effective unless reenacted by the 2026 Session of the 
261 General Assembly. 
262 3. That the Boyd-Graves Conference shall conduct a study on the provisions of Article 1.1. (§ 
263 55.1-315.1 et seq.) of Chapter 3 of Title 55.1 of the Code of Virginia, as created by this act. The Boyd-
264 Graves Conference shall report any findings of such study to the Chairmen of the Senate and House ~ 
265 Committees for Courts of Justice by November 1, 2025. 
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SENATE SUBSTITUTE 

25106361D 
SENATE BILL NO. 1435 

AMENDMENT IN THE NATURE OF A SUBSTITUTE 
(Proposed by the Senate Committee for Courts of Justice 

on January 29, 2025) 
(Patron Prior to Substitute—Senator Perry) 

A BILL to amend the Code of i~irginia by adding in Chapter 1 of Title 25.1 a section numbered 25.1-110, 

relating to eminent domain powers of persons; compensation to the Commonwealth and localities. 

Be it enacted by the General Assembly of Virginia: 
1. That the Code of Virginia is amended by adding in Chapter l of Title 25.1 a section numbered 

25.1-110 as follows: 
§ 25.1-110. Condemnation of conservation easement; compensation. 
Norivithstanding any other provision of law, if a person takes by condemnation proceedings any land or 

right-of-way or similar interest therein that is subject to a conservation easement, as such term is defined in ~' 

10.1-1009, the person, in addition to any compensation determined under the provisions of this title, shall 

compensate (i) the Commonwealth in an amount equal to the value of any tax credit received by the 

landowner under the provisions of the Virginia Land Conservation Incentives Act of 1999 (~ 58.1-SI0 et seq.) 

during the pendency of the conservation easement and (ii) the locality in which the land or right-of-way is 

located (a) in an amount of any property tax avoided by the landowner during the pendency of the 

conservation easement and (b) if the right-of-way is located on property that is registered with the Virginia 

Landmarks Register and the National Register of Historic Places, in an amount equal to any additional value 

conferred upon the property during the period that the property was registered. 
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SUMMARY 

Relocation or modification of easement by owner of servient estate. Establishes that any 

easement may be relocated or modified either (i) by filing with each clerk of the circuit court of the city 

or county in which the easement or any part of the easement is located a written agreement evidencing the 

consent of the easement holder, as defined in the bill, and the consent of any other affected persons or (ii) 

in the absence of such agreement, upon petition to the circuit court and notice to all interested parties. The 

bill also provides that certain easements enumerated in the bill shall not be subject to a relocation or 

modification upon petition to the circuit court. This bill is a recommendation of the Boyd-Graves 

Conference. 
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SENATE BILL NO. HOUSE BILL NO. 

1 A BILL to amend and reenact § 55.1-304 of the Code of Virginia, relating to relocation or modification 

2 of easement by owner of servient estate. 

3 Be it enacted by the General Assembly of Virginia: 

4 1. That § 55.1-304 of the Code of Virginia is amended and reenacted as follows: 

5 § 55.1-304. Relocation or modification of easement. 

6 T'~~ ~ ~ ~~'~~~' *~~* ~ ~~'~~~~* *~ ~~ A. For the purposes of this section: 

7 "Dominant estate" means an estate or interest in real property benefitted by an appurtenant 

8 easement. 

9 "Easement holder" means (i) in the case of an appurtenant easement, the dominant estate owner or 

10 iii) in the case of an easement in Gross, the grantee of the easement or a successor. 

11 "Servient estate" means an estate or interest in real property that is burdened by an easement. 

12 B. Anv easement may ~~'~~~*~'~~ ~ ~ ~~+ ~ r"~ ~~ ~~+ 

13 est-~~ be relocated or modified by consent by recording in the office of the clerk of the circuit court of 

14 t-kte each county or city in which the easement or any part of~t~e~~ the easement is located; a written 

15 agreement evidencing the easement holder's consent and the consent of all other affected persons as may 

16 be required, such as trustees and beneficiaries of deeds of trust encumbering the dominant or servient 

17 estates, and setting forth the new location or modification of the easement. 

18 C. In the absence of such written agreement, the ~ ~ ~~*~~'~~a ~"~* : ,.":~~* +~ c ~" ~ ~ ~~* 

19 servient estate may seek relocation or modification ofthe easement ~~ +"~ ~~M~~~~+ ~~+~+~ upon petition to 

20 the circuit court and notice to all parties in interest. The petition shall be granted if, afterproper notice and 

21 a hearing~~, the court finds that'` *"~ r~'^~~*:~~ ~ ~:" ~~* ~~ „'* : ~ ~ ~'~m~~~ +~ '"~ ~~~+:~c 

22 .. 

23 ~:~+~~~~ ~ ~ ~~~ '~~~ r"~~ , n . ,~~~c relocation or modification of the easement does not materially (i) 

24 lessen the utility of the easement; (ii) after the relocation or modification, increase the burden on the 

25 easement holder in its reasonable use and enjoyment ofthe easement; (iii) impair an affirmative, easement-
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26 related purpose for which the easement was established; (iv) during or atter the relocation or modification, 

27 impair the safety of anyone entitled to use the easement: (v) during the relocation, disrupt the use and 

28 enjoyment of the easement by the easement holder or another entitled to use and enjoy the easement, 

29 unless the owner of the servienf estate substantially mitigates the duration and nature of the disruption; or 

30 Zvi) impair the value, use, or physical condition of the land benetitted by the easement. The owner of the 

31 servient estate shall pay all costs, except attorney fees, to relocate or modify the easement. 

32 D. The provisions ofsubsection C apply to an easement established by express grant or reservation, 

33 including reciprocal easements, or byprescription, implication, necessity, estoppel, or other method, but 

34 may not be used to relocate or modif~(iLpublic service corporation easement or any facility operated 

35 by a public service corporation, (ii) a public utility easement or public utilit. ~f cilit~whether publicly or 

36 privately owned, (iii) a conservation easement, (iv) an easement appurtenant to a conservation easement, 

37 (v) a telecommunications easement, or (vi) any easement if the proposed location would interfere with the 

38 use or enjoyment of those easements listed in clauses (i) tl~rouali (v~ 

39 # 
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THE UNIFORM EASEMENT RELOCATION ACT 

- A Summary - 

,an easement is an interest in real property that gives the easement holder the right to use another
person's land. For example, think of two neighboring lots A and R. Lot B is adjacent to a public 
highway, but Lot A has no access to the road. The owners of the two lots could negotiate an 
agreement for the owner of Lot ~ to construct a driveway across Lot B, connecting Lot A to the 
road. If the agreement is formalized and recorded in public land records, we would say that the 
owner of Lot A holds an easemeizt allowing access to the property via the driveway across Lot B. 

LOT A LOT B 

Driveway 

An easement like this one is legally tied to the property, not to the current owner. If either lot is 
transferred to a new owner, Lot A can still be accessed via the easement across Lot B. Thus, 
easements can endure for many years, even as the character and use of the properties change. 

Easement Relocation 

Now, consider what could happen if the owner of Lot B want, to develop the property. The 
easemznt allowing access to Lot A might restrict the development options. The owner of Lut B 
might prefer to relocate Lot A's driveway to another part of the property in order to create a larger 
area for development, as shown hire: 

LOT A I LOT B 

In this situation, what rights does the easement holder have? 

Under the traditional law of most states, an easement can be relocated only with the consent of 
both parties — the easement holder and the owner of the property burdened by the easement. But 
this power can be abused. In our example, the owner of Lot A could prevent the development of 
Lot B by withholding consent to relocate the driveway, even if the relocation had no major effect 

The ULC is a nonprofit formed in 1892 to create nonpartisan state legislation. Over 350 volunteer commissioners—lawyers, 
judges, law professors, legislative staff, and others—work together to draft laws ranging from the Uniform Commercial Cade to 

acts on property, trusts and estates, family law, criminal law and other areas where uniformity of state la~ro is desirable. 



on Lot A's access to the public road. In some cases, easement holders have used this power to 
demand a payment before consenting to a relocation. 

Modernizing the Law 

The Uniform Easement Relocation Act (UERA) modifies the rule requiring mutual consent for 
easement relocation. If the parties cannot agree, the UERA allows the owner of the burdened 
properly (Lot H in our example) to get permission from a court to relocate an easement. The 
burdened property owner must provide advance notice of the relocation plan to parties who own 
an interest in the property served by the easement (Lot A), and any of them may object to the 
relocation in court. 

Before the court allows easement relocation, the burdened property owner must show that the 
relocation would not materially: 

~ reduce the usefulness of the easement, 
• impose a burden on the easement holder, 
• impair a purpose for which the easement was created, 
• impair the safety of anyone using the easement, or 
• reduce the value or condition of the easement holder's property. 

In addition, the burdened property owner must pay all the expenses of relocation and ensure that 
the easement holder's access is not disrupted during relocation. 

Certain exceptions apply: the UERA does not allow relocation of easements held by public 
utilities, or easements that restrict development, such as conservation easements and negative 
easements. 

Conclusion 

The Uniform Easement Relocarion Act corrects an imbalance of power that allows easement 
holders to unreasonably restrict development of another person's property. The act provides an
alternative procedure for court-ordered easement relocation as a safety valve in case the owners of 
the properties affected by the easement cannot agree to terms. Enacting the UERA will encourage 
flexibility and cooperation between property owners and protect the property rights of both 
easement holders and the owners of land subject to an easement. 

For more informarion about the Uniform Easement Relocation Act, please contact ULC Chief 
Counsel Benjamin Orzcske at (312) 450-6621 or borzeske(cr),unifomilaws.org. 
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WHY YOUR STATE SHOULD ADOPT 

THE UNIFORM EASEMENT RELOCATION ACT 

An easement is a legal right to use.anuther person's private property for a specific purpose. Easements 

are often granted tc~ provide aright-of-way to access otherwise inaccessible property. 

The Uniform Easement Relocation Act (liER.A) was approved by the Uniform Law Commission in 2020 

to modernize a common law rule that gives easement holders absolute power to restrict development of 

land burdened by an easement. The tiERA should be enacted by states because: 

• UERA encourages economic groK~th. States and municipalitizs benefit from greater tai revenue, new 

jobs, and new housing when land is developed. An easement can prevent property developrnznt, 

especially if it vas granted years before development of the burdened land was economically viable. 

The UERA will provide acourt-supervised safety valve to allow the development of properties subject 

to an easement. 

• UERA protects property rights. Both the holder of an easement and the owner of property burdened 

by the easement have important property rights. The UERA ensures that relocation of an easement 
will not impede the easement holder's right-of-way to access land benefitted by an easement. At the 
same time, the UERA protects a burdened property's owner interest in achieving the highest and best 
use of its land without imposing any cost or burden on the easement holder. 

• UERA helps prevent disputes. Easements are a common cause of friction between neighboring 
property owners who may disagree about the existence of an easement or the terms of an easement's 
use. The UERA provides increased flexibility that can help resolve these disagreements or even 
prevent them from arising in the first place. 

• L'ERA corrects an imbalance of power. Under the current law of many states, an easement holder 
can prevent development of another's land by withholding consent to easement relocation — even when 
relocation would not diminish the easement's utility to the zasement holder. Some easement holders 
have abused this power by demanding ransom payments in exchange for consent. The UERA provides 
a court-supervised alternative for easement relocation that will prevent this type of abuse. 

• UERA follows the modern legal trend. In addressing easement relocation, at least twenty states have 
adopted some form of the UERA rule allowing unilateral relocation of an easement. The UERA is 
consistent with this modern trend and provides detailed procedural rules and safeguards when 
landowners seek to relocate an easement.. 

• UERA protects the environment. The UERA does not apply to conservation easements, meaning 
undeveloped land protected by a conservation easement will remain oTf-limits for relocation and 
development. 

For more information about the Uniform Easement Relocation Act, please contact ULC Chief Counsel 
Benjamin Orzeske at (312) 450-6621 or borzeske cr,unifortnlaws.orQ. 

The ULC is a nonprofit formed in 1892 to create nonpartisan state legislation. Over 350 volunteer commissioners—lawyers, 
judges, law professors, legislative staff, and others—work together to draft laws ranging from the Uniform Commercial Code to 

acts on property, trusts and estates, family law, criminal law and other areas where uniformity of state law is desirable. 
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ABOUT ULC 

The Uniform Law Commission (ULC), also known as National Conference of 

Commissioners on Uniform State Laws (NCCUSL), now in its 129th year, provides 

states with non-partisan, well-conceived and well-drafted legislation that brings clarity 

and stability to critical areas of state statutory law. 

ULC members must be lawyers, qualified to practice law. They are practicing lawyers, 

judges, legislators and legislative staff and law professors, who have been appointed by 

state governments as well as the District of Columbia, Puerto Rico and the U.S. Virgin 

Islands to research, draft and promote enactment of uniform state laws in areas of state 

law where uniformity is desirable and practical. 

• ULC strengthens the federal system by providing rules and procedures that are 

consistent from state to state but that also reflect the diverse experience of the states. 

• ULC statutes are representative of state experience, because the organization is made 

up of representatives from each state, appointed by state government. 

• ULC keeps state law up-to-date by addressing important and timely legal issues. 

• ULC's efforts reduce the need for individuals and businesses to deal with different laws 

as they move and do business in different states. 

• ULC's work facilitates economic development and provides a legal platform for 

foreign entities to deal with U.S. citizens and businesses. 

• Uniform Law Commissioners donate thousands of hours of their time and legal and 

drafting expertise every year as a public service, and receive no salary or compensation 

for their work. 

• ULC's deliberative and uniquely open drafting process draws on the expertise of 

commissioners, but also utilizes input from legal experts, and advisors and observers 

representing the views of other legal organizations or interests that will be subject to the 

proposed laws. 

• ULC is astate-supported organization that represents true value for the states, 

providing services that most states could not otherwise afford or duplicate. 
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UNIFORM EASEMENT RELOCATION ACT 

Prefatory Note 

L Background 

The Uniform Easement Relocation Act ("UERA" or "the act") is designed to 

provide a simple and practical solution to a problem that has confronted servient estate 

owners, easement holders, and courts for many decades in the United States. Before 

2000, under the most widely employed common law rule, a servient estate owner whose 

property was burdened by an easement could not relocate the easement without the 

consent of the easement holder. ~ This rule, however, was not followed in every state. 

Some state courts drew on equitable balancing principles and occasionally allowed 

servient estate owners to relocate an easement without the consent of the easement 

holder, particularly if the change to the easement was relatively modest, the interests of 

the servient estate owner were substantial, or there was evidence of easement holder 

acquiescence.z Relying on a statute that permitted special proceedings for easement 

relocation, Kentucky courts occasionally allowed easements to be relocated.3 Finally, 

grounded in its 200-year-old, civil law tradition, Louisiana law has long provided that 

"[i]f the original location [of a servitude] has become more burdensome for the owner of 

the servient estate or if it prevents him from making useful improvements on his estate, 

[the owner of the servient estate] may provide another equally convenient location for the 

exercise of the servitude which the owner of the dominant estate is bound to accept."4

' See, e.g., Stamatis v. Johnson, 224 P.2d 201, 202-03 (Ariz. 1950); Davis v. Bruk, 411 A.2d 660, 

665 (Me. 1980); R.C.R., Inc. v. Rainbow Canyon, inc., 978. P.2d 581, 588 (Wyo. 1999). See also 

JON W. BRUCE & JAMES W. ELY, JR., THE LAW OF EASEMENTS AND LICENSES IN LAND § 7.13 

(2020). 
z See, e.g., Enos v. Casey Mountain, Inc., 532 So.2d 703, 706 (Fla. Dist. Ct. App. 1988); Kline v. 

Bernardsville Assn, inc. 631 A.2d 1263, 1267 (N.J. Super. Ct. App. Div. 1993); Vossen v. 

Forrester, 963 P.2d 157, 161-62 (Or. Ct. App. 1998); Southern Star Central Gas Pipeline, Inc. v. 

Murray, 190 S.W3d 423, 430-31 (Mo. Ct. App. 2006); Umprhes v. J.R. Mayer Enters., Inc., 889 

S.W.2d 86, 90 (NIo. Ct. App. 1994). 
' Wells v. Sanor, i5l S.W3d 819, 823 (Ky. Ct. App. 2004) ("Kentucky . . . follows a minority 

position that in addition to mutual consent also allows the owner of a servient estate to 

unilaterally modify or alter the location of a roadway easement so long as it does not change the 

beginning and ending points and does not result in material inconvenience to the rights of the 

dominant estate."); Stewart v. Compton, 549 S.W.2d 832, 833 (Ky. Ct. App. 1977); Terry v. 

Boston, 54 S.W.2d 909, 909-910 (Ky. 1932). But see Adams v. Pergrem, 2007 WL 4277900, at 

*3 (Ky. Ct. App. Dec. 7, 2007) (citing Wells and observing in dicta that "unless a granting 

instrument provides otherwise, an easement with a fixed location cannot be relocated without the 

express or implied consent of the owners of both the servient and the dominant estates"). The 

flexible approach used by Kentucky courts has its origins in a now repealed statute that allowed 

for a special court proceeding to approve easement relocations. F.M. English, Annotation, 

Relocation of Easements, 80 A.L.R.2d 743, § 9 (1961). 
4 La. Civ. Code Ann. art. 748 (2020). For a detailed discussion of servitude relocation in 

Louisiana and another mixed jurisdiction with strong civil law roots, see John A. Lovett, A New 

Way, Servitude Relocations in Scotland and Louisiana (A Comparative Mixed Jurisdiction 

Analysis), 9 ERIN. L. REv. 352 (2005). 



Moreover, Louisiana law has always required the expenses of a unilateral servitude 

relocation to be "borne by the owner of the servient estate."5

In 2000, the American Law Institute altered the landscape of easement and 

servitude relocation in the U.S. when it promulgated Section 4.8(3) of the Restatement 

(Third) of Property: Servitudes (the Restatement). The Restatement offered an approach 

to easement relocation that essentially adopts the civil law approach used in Louisiana 

and much of the rest of the world and allows a servient estate owner to relocate an 

easement on the following terms: 

(3) Unless expressly denied by the terms of an easement, as defined in § 

1.2, the owner of the servient estate is entitled to make reasonable changes 

in the location or dimensions of an easement, at the servient owner's 

expense, to permit normal use or development of the servient estate, but 

only if the changes do not 
(a) significantly lessen the utility of the easement, 

(b) increase the burdens on the owner of the easement in its use 

and enjoyment, or 
(c) frustrate the purpose for which the easement was created. 

A number of state courts, including several state supreme courts, have robustly 

adopted the Restatement approach to easement relocation. Some state courts rejected the 

Restatement approach.$ Still other state courts adopted the Restatement approach but 

5 Id. Similarly, the Louisiana Civil Code has always allowed the owner of a servient estate 

burdened by a legal servitude of passage benefitting an enclosed estate (the civil law analogue of 

an easement by necessity) to relocate the servitude "to a more convenient place at his own 

expense, provided that it affords the same facility to the owner of the enclosed estate." La. Civ. 

Code art. 695. 
6 RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 4.8(3) (2000). 

See, e.g., Roaring Fork Club, L.P. v. St. Jude's Co., 36 P.3d 1229, 1237-39 (Colo. 2001) 

(adopting Section 4.8(3) to govern applications for relocation of irrigation ditch easements); 

Clinger v. Hartshorn, 89 Pad 462, 469 (Colo. Ct. App. 2003) (affirming Roaring Fork and 

holding that trial court did not abuse its discretion in concluding that relocation of prescriptive 

access easement used for guiding and outfitting purposes was improper due to increased burden it 

imposed on dominant tenement); M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057-59 

(Mass. 2004) (adopting section 4.8(3)); Carlin v. Cohen, 895 N.E.2d 793, 796-799 (Mass. App. 

Ct. 2008) (applying MPMBuilders to hold that servient owner was entitled to relocate 

specifically defined pedestrian beach access easement on Martha's Vineyard); R & S Investments 

v. Auto Auctions, Ltd., 725 N.W.2d 871, 879-881 (Neb. Ct. App. 2006) (adopting Section 4.8(3) 

to approve the unilateral relocation of a sanitary sewer lagoon easement given that the creating 

instrument did not expressly deny the servient owner the power to relocate, even though the new 

lagoon was further away from the dominant estate). 

g Weston St. Hartford, LLC v. Zebra Realty, LLC, 219 A.3d 844, 851-54 (Conn. App. Ct. 2019); 

Stowell v. Andrews, 194 Aid 953, 964-66 (N.H. 2018); Alligood v. LaSaracina, 999 A.2d 836, 

839 (Conn. App. Ct. 2010); AKG Real Estate, LLC v. Kosterman, 717 N.W.2d 835, 842-847 

(Wisc. 2006) (rejecting proposed relocation of right of way easement under, inter alia, the 
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limited its application to undefined easements,9 sub-surface easements,1° or non-express 
easements such as easements by necessity, l l or prescriptive easements. lz

In states where reported judicial decisions have yet to confront the issue, either 

the mutual consent rule or the equitable balancing approach still prevails. In Illinois, the 

law is in flux but seems to be moving in the direction of the Restatement approach. ~ 3
Finally, it should be noted that prior to the promulgation of the Restatement a handful of 

courts had also rejected the mutual consent rule in the context of easements created by 
implication based on prior use,14 or implied by reliance on recorded subdivision plats. ~' 

In the years preceding and following the promulgation of the Restatement, a 
handful of states also enacted statutes that allow for the relocation of specific kinds of 

unilateral relocation rule found in section 4.8(3)); MacMeekin v. Low Income Housing Institute, 
Inc., 45 P.3d 570, 578-79 (Wash. Ct. App. 2002); Herren v. Pettengill, 538 S.E.2d 735, 736 (Ga. 
2000). See also Sweezey v. Neel, 904 A.2d 1050, 1057-58 (Vt. 2006) (rejecting Restatement 
approach as applied to surface easement but allowing servient estate owner to "bend the 
easement" around a new addition to his house). 
9 Lewis v. Young, 705 N.E.2d 649, 653-54 (N.Y. 1998) (relying on tentative draft of Section 4.8(3) 
and holding that a servient estate owner may unilaterally relocate an easement that lacks a metes 
and bounds description or other indication of the easement's location); Stanga v. Husman, 694 
N.W.2d 716, 718-720 (S.D. 2005) (approving modification of an express ingress and egress 
easement whose location was not specified in the creating instrument); St. James Village, Inc. v. 
Cunningham, 210 P.3d 190, 193-196 (Nev. 2009) (adopting section 4.8(3) but limiting its scope to 
situations when the creating instrument does not define the easement through specific reference to 
its location or dimensions). 
1° Roy v. Woodstock Community Trust, Inc. 94 Aid 530, 537-40 (Vt. 2014). 
" Goodwin v. Johnson, 591 S.E.2d 34, 37-39 (S.C. Ct. App. 2003) (applying Restatement § 4.8(3) 
to approve unilateral relocation of easement of necessity). Several decisions predating or not citing 
the Restatement also declined to apply the mutual consent rule to easements of necessity. Bode v. 
Bode, 494 N.W.2d 301, 302 (Minn. Ct. App. 1992); Huggins v. Wright, 774 So.2d 408, 412 (Miss. 
2000). 
1z McNaughton Properties, LP v. Barr, 981 A.2d 222, 225-229 (Pa. Super. Ct. 2009) (rejecting 
Restatement approach as applied to express easements as a question of first impression and limiting 
Soderberg v. Weisel, 687 A.2d 839, 842 (Pa. Sup. Ct. 1997), which recognized possibility of 
unilateral relocation if the new easement location is as safe as the original, the relocation is a 
relatively minor change, and the reasons for relocation are substantial, to prescriptive easements). 
13 See McGoey v. Brace, 918 N.E.2d 559, 563-567, 569 (Ill. Ct. App. 2009) (holding that the 
approach of section 4.8(3) comports with prior Illinois precedent allowing either the dominant or 
servient estate owner to make changes to an easement as long as the changes are not "substantial" 
and indicating that when evaluating the "substantiality" of a proposed relocation, courts should 
examine the burden and harm to the dominant estate owner resulting from the relocation in light of 
the policy factors set forth in the Restatement); 527 S. Clinton, LLC v. Westloop Equities, LLC, 
932 N.E.2d 1127, 1 ] 38 (Ill. Ct. App. 2010) (citing McGoey and the Restatement and holding that 
a servient estate owner may modify or relocate an easement "so long as the changes would not 
cause substantial harm to the dominant estate"); 527 S. Clinton, LLC v. Westloop Equities, LLC, 
7 N.E.3d 756, 768 (Ill. Ct. App. 2014) (citing and discussing the "substantiality of the change" 
analysis stated in McGoey approvingly). 
" Millson v. Laughlin, 142 A.2d 810, 813-816 (Md. 1958). 
15 Enos v. Casey Mountain, Inc., 532 So.2d 703, 706 (Fla. Dist. Ct. App. 1988). 



easements without the consent of the easement holder as long as the relocated easement 

provides the same functional benefit to the easement holder. These particularized 

easement relocation statutes apply to ingress and egress easements in Idaho and 

Virginia, 16 and to irrigation easements in Idaho and New Mexico. ~~ As some form of 

unilateral easement relocation is currently permitted in 20 states but is either prohibited 

by the common law or uncertain in the remaining states, U.S. law currently lacks 

uniformity.18

The UERA responds to this disharmony by adopting the approach long practiced 

in Louisiana, followed by a number of state statutes, embraced by a number of leading 

state court decisions adopting the Restatement, and even recently embraced by prominent 

judicial decisions abroad.19 A number of rationales support the approach to easement 

relocation adopted in the UERA. First, and most fundamentally, relocation of an 

easement under the act will increase the overall utility of a servient estate without 

reducing the functional benefit of an easement to the easement holder. Second, many 

easement agreements are drafted by parties who give little attention to the immediate 

location of an easement or to its future relocation. When circumstances change, the 

mutual consent rule can create a bilateral monopoly that allows the easement holder to 

demand a ransom payment in exchange for consent to relocate the easement. The UERA 

provides an important safety valve in this situation by allowing a servient estate owner to 

relocate an easement, subject to judicial oversight, and thus avoid economic waste of the 

servient estate. Third, permitting a servient estate owner to relocate an easement under 

the UERA will rebalance the relationship between the servient estate owner and an 

easement holder in the context of changed conditions. Under awell-established common 

law rule, an easement holder is entitled "to use the servient estate in a manner that is 

reasonably necessary for the convenient enjoyment of the [easement]," and the "manner, 

frequency and intensity" of the use can change (and even increase) over time "to take 

advantage of developments in technology and to accommodate normal development of 

16 IDAHO CODE § 55-313 (Michie Supp. 2010) (authorizing change of private access roads across 

private lands at landowner's expense if change is "made in such a manner as not to obstruct 

motor vehicle travel, or to otherwise injure any person or persons using or interested in such 

access"); VA. CODE A1J1J. § 55.1-304 (formerly cited as Vn. ST. § 55-50) (authorizing judicial 

relocation of an easement "for the purpose of ingress and egress," after notice and hearing, if the 

court finds that "(i) the relocation will not result in economic damage to the parties in interest, (ii) 

there will be no undue hardship created by the relocation, and (iii) the easement has been in 

existence for not less than 10 years"). 
" IDAHO CODE § 18-4308 (Michie Supp. 2010) (allowing owner of a servient estate burdened by 

an irrigation ditch easement to relocate ditch at its own expense if relocation is achieved without 

impeding water flow or injuring any water user); IDAHO CODE § 42-1207 (Michie Supp. 2010) 

(same); N.M. ST,aT. § 73-2-5 (allowing for relocation of irrigation ditches "so long as such 

alteration or change of location shall not interfere with the use of or access to such ditch by the 

owner of the dominant estate"). 
18 For a detailed discussion of U.S. case law preceding and following the promulgation of the 

Restatement, see John A. Lovett, A Bend in the Road: Easement Relocation and Pliability in the 

New Restatement (Third) of Property: Servitudes, 38 CONK. L. REV. 1, 26-32 (2005). 

19 Linvestment CC v. Hammersley et al, 3 S.A. L. Rep. 283 (South Africa Sup. Ct. App. 2008). 
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the dominant estate or enterprise benefitted by [the easement]."20 The UERA remedies 

the imbalance in favor of developing a dominant estate created by the reasonable use rule 

and the mutual consent rule for easement relocation by establishing flexibility and 

elasticity on both sides of an easement relationship. It does this by allowing the servient 

estate owner, as well as the dominant estate owner, to respond to changing conditions that 

make either parcel ripe for new development. Next, by making it possible for a servient 

estate owner to relocate an easement in the face of easement holder opposition, the 

UERA, like the Restatement rule, "will encourage the use of easements and lower their 

price by decreasing the risk [that] easements will unduly restrict future development of 

the servient estate."Z ~ Finally, the UERA will lower the temperature of disputes 

surrounding recognition ofnon-express easements, such as easements created by 

estoppel, implication, necessity, or prescription, because these kinds of easements will 

also be subject to possible relocation if they prevent future development of the servient 

estate. 

One overarching goal of the UERA is to ensure that relocation of an easement 

does not cause material harm to the easement holder, security-interest holders, or owners 

of other interests in the servient or dominant estate and, thus, protects those parties' rights 

both retroactively and prospectively. The act borrows key ideas from the Restatement but 

departs in several important respects. First, the act excludes certain categories of 

easements from relocation and prohibits relocation in several other specific situations. 

Next, the act adds several substantive conditions for an easement relocation and clarifies 

a fundamental aspect of the Restatement approach. Third, the act prohibits servient estate 

owners from engaging in self-help and instead requires servient estate owners seeking to 

use the act to file a civil action and serve a summons and complaint or petition (and thus 

provide notice to) the easement holder whose easement is subject to the proposed 

relocation and other interested persons. The act also specifies the contents of the 

complaint or petition and specifies the determinations a court must make to approve a 

proposed easement relocation. Finally, the LTERA addresses several other issues that 

20 RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 4.10 (2000). The only limitation on this 

ability to change the use of an easement (or servitude), according to the Restatement, is that "the 

holder is not entitled to cause unreasonable damage to the servient estate or interfere 

unreasonably with its enjoyment." Id. See also JON W. BRUCE & JAMES W. ELY, JR., THE LAW OF 

EASEMENTS AND LICENSES IN LAND § 83 (2020) ("Reasonable use [of an easement] is not fixed 

at a particular point, but may vary from time to time. . . . Absent specific provision to the 

contrary, the concept of reasonableness includes a consideration of changes in the surrounding 

area and technological developments. These factors provide a degree of elasticity in the scope of 

express easements."); Susan French, Relocating Easements: Restatement (Third), Servitudes ~ 

4.8(3), 38 REAL PR. PROS. TR. J. 1, 15 (2003) (explaining traditional rule that "the easement 

holder may increase use of the easement to accommodate normal development of the dominant 

estate without seeking the consent of the servient owner, subject only to the limitation that the 

increase in use must not unreasonably burden the servient estate" and pointing out that that the 

unilateral relocation right granted to the servient owner by Section 4.8(3) is "the reciprocal 

(though more limited) of the right given to the dominant owner to change use of the easement as

needed for development of the dominant estate"). 

'-' RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 4.8, cmt. f (2000). 
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might arise in a judicial relocation under the act, including expenses, the limited effect of 
a relocation, waiver, and legal transition. 

II. Scope 

Section 3(a) makes clear that the substantive provisions of the act will apply to an 
easement regardless of the easement's method of creation. Thus, the act "applies to an 
easement established by express grant or reservation or by prescription, implication, 
necessity, estoppel, or other method." Section 3(b)(1), however, enumerates three 
specific categories of easements that cannot be relocated under the act: (1)public-utility 
easements; (2) conservation easements; and (3) negative easements. 

From the beginning of its work on the UERA, the Uniform Law Commission 
intended to exclude public-utility easements from the scope of the act because of their 
ubiquity and importance to local development and infrastructure maintenance. Although 
the substantive provisions of Section 4, standing alone, are sufficient to protect the 
interests of holders ofpublic-utility easements, the Drafting Committee, following 
guidance from the Uniform Law Commission's Scope and Program Committee, tailored 
the act to exclude public-utility easements. Apublic-utility easement is defined broadly 
in Section 2(10) to mean "a nonpossessory property interest in which the easement holder 
is a publicly regulated or publicly owned utility under federal law or law of this state or a 
municipality." That section also specifies that the term "public-utility easement" includes 
"an easement benefitting an intrastate utility, an interstate utility, or a utility cooperative" 
to emphasize the breadth of this important exclusion. 

Section 3(b)(2) provides additional protection to holders of public-utility 
easements by stating that a relocation cannot occur under the act if it "would interfere 
with the use or enjoyment of apublic-utility easement." In other words, even if the 
easement subject to relocation itself is not apublic-utility easement but the proposed new 
location for the easement would result in interference with apublic-utility easement, the 
proposed relocation could not proceed without the consent of the holder of that public-
utility easement. 

The UERA excludes conservation easements because of their importance to many 
constituencies in the United States, because they are already carefully regulated under 
state law, including versions of the Uniform Conservation Easement Act (UCEA), and 
because they enjoy favorable state and federal tax treatment essential to their long-term 
sustainability that could be jeopardized by even the possibility of relocation. The 
definition of a conservation easement, found in Section 2(2), generally follows the 
definition of a conservation easement in UCEA but also recognizes that some state 
statutes allow for conservation purposes other than those specifically enumerated in 
UCEA. Thus, Section 2(2)(F) recognizes as an animating conservation purpose, 
whenever applicable in a particular state, "any other purpose under [cite to applicable 
state law]". 
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Section 3(b)(2) likewise provides additional protection to holders of conservation 
easements by stating that a relocation cannot occur under the act if it "would encroach on 
an area of an estate burdened by a conservation easement or would interfere with . . . an 
easement appurtenant to a conservation easement." Even if a proposed relocation of an 
easement would otherwise satisfy the requirements of Section 4 of the act, if the new 
location of the easement would encroach on an area of an estate burdened by a 
conservation easement (whether the original servient estate, the dominant estate, or some 
other estate that will be burdened by the relocated easement), the relocation cannot 
proceed because it might frustrate the purposes of the conservation easement. The 
language in Section 3(b)(2) preventing relocation if the new location interferes with the 
use or enjoyment of "an easement appurtenant to a conservation easement" contemplates, 
for instance, an easement used to access land burdened by a conservation easement. 

Finally, the act also excludes any negative easement from relocation. The kind of 
negative easements, other than conservation easements, that would be excluded from 
relocation include easements of light or view and restrictive covenants prohibiting certain 
kinds of development or economic activity on a servient estate. 

Section 3(c) makes clear that this act does not prevent a servient estate owner and 
an easement holder from relocating an easement by consent. 1n other words, a servient 
estate owner and an easement holder are free to relocate an easement outside of this act 
by mutual consent, unless otherwise limited or prohibited by applicable law. The power 
to locate an easement by mutual consent outside the act applies to another location on the 
servient estate or to another estate, assuming that estate owner consents to the relocation. 

III. Substantive Criteria for Relocation 

Section 4 is the core of the act. This section provides that a servient estate owner 
may relocate an easement "only if the relocation does not materially" impair the interests 
of the easement holder, security-interest holders, or owners of other interests in the 
servient or dominant estate. One goal of the act is to ensure that relocation of an easement 
does not cause material harm to the easement holder, security-interest holders, or owners 
of other interests in the servient or dominant estate. The materiality qualification in 
Section 4 is consistent with that goal because it permits a relocation only if its effects on 
the interests of the easement holder, security-interest holders, and others owning interests 
in the servient or dominant estate are immaterial (i.e., negligible or trivial). 

Sections 4(t ) through 4(3) generally track the core conditions of the Restatement. 
However, Section 4(3) clarifies what is at stake in a proposed easement relocation—
protection of the "affirmative, easement-related purpose for which the easement was 
created." As comment 7 to Section 4 explains in more detail, this provision means that an 
easement holder should not be able to block a proposed easement relocation simply by 
asserting that an easement was actually, though silently, created to give the easement 
holder some veto power over development on the servient estate. If that is the intention of 
the owner of another parcel of land or another unit of real property (or any other 
easement holder for that matter) that person can achieve such a goal by negotiating for 
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and obtaining a negative easement—precisely one of the property intet-ests exempt from 
the scope of the act. 

Sections 4(4) through 4(6) are substantive conditions not found in the 
Restatement. They provide additional protection for the easement holder and those who 
use the easement. Section 4(4) guarantees that a proposed easement relocation will not 
materially "during or after the relocation, impair the safety of the easement holder or 
another entitled to use and enjoy the easement." Concerns about the safety of using a 
relocated easement appear in many judicial decisions involving easement relocation. 
Section 4(5) assures that a relocation will not materially "during the relocation, disrupt 
the use and enjoyment of the easement . . .unless the servient estate owner substantially 
mitigates the duration and nature of the disruption." This section will be significant in 
any case in which an easement serves a dominant estate that is already in active use, 
whether commercial, industrial, or residential. Section 4(6) prevents an easement 
relocation if it would materially "impair the physical condition, use, or value of the 
dominant estate or improvements on the dominant estate." For example, if a proposed 
relocation would significantly alter easement access points on the dominant estate and 
would impair the development potential of the dominant estate or would require material 
changes to improvements already constructed on the dominant estate, the relocation could 
not proceed. 

Section 4(7) also addresses a subject not covered by the Restatement. It provides 
protection against impairment of the interest of asecurity-interest holder of record in the 
value of its collateral, areal-property interest of a lessee of record in the dominant estate, 
or a recorded real-property interest of any person in the servient or dominant estate. 

IV. Procedural Requirements: Complaint, Parties, Service, Order, Recordation 

Sections 5 and 6 are also important safeguards as they codify the rulings of 
several leading judicial decisions which embraced the Restatement approach to easement 
relocation but insisted that anon-consensual easement relocation can only occur with 
judicial approval.2z Section 5(a) thus requires a servient estate owner seeking to relocate 
an easement under Section 4 to file a civil action. Section 5(b)(1) requires the servient 
estate owner to serve a summons and complaint or petition upon the easement holder 
whose easement is the subject of relocation and other interested persons such as a 
security-interest holder of record or a lessee of record with an interest in the dominant 
estate. In essence, Section 5(b)(1) establishes the necessary parties to an easement 
relocation proceeding and guarantees notice of the proceeding to those persons. Section 
5(b)(2) provides a detailed rule addressing the particular kinds of mineral interest holders 

ZZ See Roaring Fork Club L.P. v. St. Jude's Co., 36 Pad 1229, 1237-38 (Colo. 2001) (stating that 
a court is the appropriate forum to resolve disputes over easement relocation and advising that "to 
avoid an adverse ruling of trespass or restoration — the burdened owner should obtain a court 
declaration before commencing alterations"); M.P.M. Builders LLC v. Dwyer, 809 N.E.2d 1053, 
1059 (Mass. 2004) (commenting that "the servient estate owner should seek a declaration from 
the court that the proposed changes meet the criteria in [Section] 4.8(3)" and "may not resort to 
self-help remedies"). 
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that are exempt from service under Section 5(b)(1)(4). Section 5(c) details the 

information that the servient estate owner's complaint or petition must provide, including 

the requirement, under Section 5(c)(6), that it state "that the servient estate owner has 

made a reasonable attempt to notify the holders" of the excluded categories of easements 

of the proposed relocation. Section 5(d) provides a mechanism for waivers and 

subordination agreements to be filed in a relocation proceeding. 

Section 6 focuses on the obligations of a court when confronted with a complaint 

seeking to approve an easement relocation. Section 6(a) specifies the findings a court 

must make before approving an easement relocation. Importantly, this section requires 

the court to make two findings: first, "the easement is eligible for relocation under 

Section 3;" and, second, the servient estate owner "satisfies the conditions for relocation 

under Section 4." Section 6(b) addresses the order authorizing the relocation and details 

the information that must be provided in the order. Section 6(c) gives a court discretion to 

"include any other provision consistent with this [act] for the fair and equitable relocation 

of an easement." Finally, Section 6(d) requires a servient estate owner that obtains 

approval for relocation to record, "in the land records of each jurisdiction where the 

servient estate is located, a certified copy of the order under subsection (b)." In most 

cases, this will be the first of two documents that must be recorded to complete an 

easement relocation. The second document will be the relocation affidavit specified in 

Section 9, which certifies that the easement has been relocated. When no improvements 

need to be constructed or altered for use of the relocated easement, the recordation of the 

order approving relocation under Section 6(d) will constitute completion of the 

relocation. 

V. Other Matters — Expenses, Correlative Duty of Good Faith, Affidavit of 

Relocation, Limited Effect of Relocation, Non-Waiver, Severability, and 

Transitional Provision 

The rest of the act addresses a number of ancillary yet important issues that may 

arise under a judicial relocation. Section 7 provides that a "servient estate owner is 

responsible for reasonable expenses of relocation of an easement under this [act]," and 

then enumerates in Sections 7(1) through 7(9) what those expenses might include. 

Section 8 requires that, once the court issues an order under Section 6, all parties 

in the civil action must act in good faith to facilitate the relocation of an easement. 

Section 9(a) provides that "[i]f an order under Section 6 requires the construction 

of an improvement as a condition for relocation of an easement, relocation is 

substantially complete, and the easement holder is able to enter, use, and enjoy the 

easement in the new location," the servient estate owner must record an affidavit attesting 

to this fact in the local land records and send, by certified mail, a copy of the affidavit to 

the easement holder and other parties. Subsection 9(b) assures that the easement holder 

continues to have the right to enter, use, and enjoy the easement in the current location 

until the affidavit attesting that the easement has been relocated is recorded and a copy is 

sent to the parties. 



Section 10 addresses the limited effect of relocation of an easement under the act. 

The provisions in Section 10 are based on the fundamental premise that an easement 

relocation under the act does not create a new easement. Rather, it merely changes where 

the easement may be utilized by the easement holder to satisfy the affirmative, easement-

related purposes for which the easement was created. Section 10(a)(5), however, provides 

that a relocation under the act "does not affect the priority of the easement with respect to 

other recorded real-property interests burdening the area of the servient estate where the 

easement was located before the relocation." This particular subsection limits the 

principle that a relocated easement retains the same priority as the original easement. It 

does so by stating that the retained priority principle has a circumscribed geographic 

reach. It only applies to "the area of the servient estate where the easement was located 

before the relocation." If an easement is relocated to some area of the servient estate 

burdened by another real property interest that was recorded on the servient estate after 

the establishment of the easement subject to relocation (or to another estate entirely), the 

relocated easement will not necessarily have priority over the other recorded real-

property interests.23

Section I 1 provides that the servient estate owner's right to relocate an easement 

"may not be waived, excluded, or restricted by agreement" and specifies that this rule of 

non-waiver applies "even if: (1) the instrument creating the easement prohibits relocation 

or contains a waiver, exclusion, or restriction of this [act]; (2) the instrument creating the 

easement requires consent of the easement holder to amend the terms of the easement, or 

(3) the location of the easement is fixed by the instrument creating the easement, another 

agreement, previous conduct, acquiescence, estoppel, or implication." Section 11(1), to 

be clear, deviates from the Restatement by strictly prohibiting the waiver of relocation 

rights in an instrument creating an easement. Section 11(3) represents a policy choice to 

reject the narrow approach to easement relocation followed by the courts in several states 

that limited application of the Restatement to undefined easements.24 These provisions 

are all designed to assure that the act remains useful for years t6 come instead of being 

easily negated by boilerplate provisions inserted in easement agreements that attempt to 

restrict application of the act. 

Sections 12, 13, and 15 are standard provisions found in many uniform acts 

promulgated by the Uniform Law Commission. Section 12 addresses uniformity of 

application and construction of the act. Section 13 addresses the relation of the act to the 

Electronic Signatures in Global and National Commerce Act. Section 15 is the Uniform 

Law Commission's standard severability provision. 

Section 14 is the transitional provision and specifies that the act "applies to an 

easement created before, on, or after [the effective date of this [act]]." As explained in 

Comment 1 to Section 14, a relocation can only proceed under this act if the servient 

estate owner can "demonstrate that the relocated easement will continue to deliver to the 

easement holder . . .the same affirmative, easement-related benefits obtained at the 

' 3 See Comment 3 to Section 10 for further discussion and illustration. 

24 Lewis v. Young, 705 N.E.2d 649, 653-54 (N.Y. 1998); Stanga v. Husman, 694 N.W.2d 716, 718-720 

(S.D. 2005); St. James Village, Inc. v. Cunningham, 210 P.3d 190, 193-196 (Nev. 2009). 
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easement's original location." Further, as Comment 2 to Section 14 observes, 

"[r]etroactive application of the act will not deprive the easement holder . . . of any of the 

functional benefits of the easement upon relocation and will not cause the easement 

holder . . . to suffer material harm, even during the relocation process, regardless of 

whether the act applies to an easement created before, on, or after the effective date of the 

act." Section 4(6) further assures that the relocation will not materially "impair the 

physical condition, use, or value of the dominant estate or improvements on the dominant 

estate." Given all of these protections, retroactive application of the act will not constitute 

an uncompensated taking of private property under state or federal constitutional 

principles.2' 

zs See Statewide Construction, Inc. v. Pietri, 247 Pad 650, 656-57 (Idaho 2011) (holding that application of 

an Idaho statute, IDAHO CODE § 55-313, which gives a servient estate owner the right to relocate a motor 

vehicle access easement on terms similar to those found in the Restatement, was not an unconstitutional 

taking of private property without just compensation under either the Fifth Amendment to the U.S. 

Constitution or the Idaho Constitution because the statute expressly requires that the change must be made 

in a way "as not to obstruct motor vehicle travel, or to otherwise injure any person or persons using or 

interested in such access" and because any relocation authorized by the statue will "provide the dominant 

estate holders with the same benefit they were entitled to under the easement in its original location"). 
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UNIFORM EASEMENT RELOCATION ACT 

SECTION 1. SHORT TITLE. This [act] may be cited as the Uniform 

Easement Relocation Act. 

SECTION 2. DEFINITIONS. In this [act]: 

(1) "Appurtenant easement" means an easement tied to or dependent on 

ownership or occupancy of a unit or a parcel of real property. 

(2) "Conservation easement" means a nonpossessory property interest created for 

one or more of the following conservation purposes: 

(A) retaining or protecting the natural, scenic, wildlife, wildlife-habitat, 

biological, ecological, or open-space values of real property; 

(B) ensuring the availability of real property for agricultural, forest, 

outdoor-recreational, or open-space uses; 

(C) protecting natural resources, including wetlands, grasslands, and 

riparian areas; 

(D) maintaining or enhancing air or water quality; [or] 

(E) preserving the historical, architectural, archeological, paleontological, 

or cultural aspects of real property[; or 

(F) any other purpose under [cite to applicable state law]]. 

(3) "Dominant estate" means an estate or interest in real property benefitted by an 

appurtenant easement. 

(4) "Easement" means a nonpossessory property interest that: 

(A) provides a right to enter, use, or enjoy real property owned by or in the 

possession of another; and 
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(B) imposes on the owner or possessor a duty not to interfere with the 

entry, use, or enjoyment permitted by the instrument creating the easement or, in the case 

of an easement not established by express grant or reservation, the entry, use, or 

enjoyment authorized by law. 

(5) "Easement holder" means: 

(A) in the case of an appurtenant easement, the dominant estate owner; or 

(B) in the case of an easement in gross, public-utility easement, 

conservation easement, or negative easement, the grantee of the easement oi• a successor. 

(6) "Easement in gross" means an easement not tied to or dependent on owne►•ship 

or occupancy of a unit or a pa►•cel of real property. 

(7) "Lessee of ►-ecord" means a person holding a lessee's interest under a recorded 

lease or memorandum of lease. 

(8) "Negative easement" means a nonpossessory property interest whose primary 

purpose is to impose on a servient estate owner a duty not to enDage in a specified use of 

the estate. 

(9) `'Person" means an individual, estate, business or nonprofit entity, public 

corporation, government or gove►•nmental subdivision, agency, or instrumentality, or 

other legal entity. 

(10) "Public-utility easement" means a nonpossessory property interest in which 

the easement holder is a publicly regulated or publicly owned utility under federal law or 

law of this state or a municipality. The term includes an easement benefiting an intrastate 

utility, an interstate utility, or a utility cooperative. 

(1 1) `'Real property" means an estate or interest in, over, or• under' land, including 
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structures, fixtures, and other things that by custom, usage, or law pass with a conveyance 

of land whether or not described or mentioned in the contract of sale or instrument of 

conveyance. The term includes the interest of a lessor and lessee and, unless the interest 

is personal property under law of this state other than this [act], an interest in a common-

interest community. 

(12) "Record", used as a noun, means information that is inscribed on a tangible 

medium or that is stored in an electronic or other medium and is retrievable in 

perceivable form. 

(l3) "Security instrument" means a mortgage, deed of trust, security deed, 

contract for deed, lease, or other record that creates or provides for an interest in real 

property to secure payment or performance of an obligation, whether by acquisition or 

retention of a lien, a lessor's interest under a lease, or title to the real property. The term 

includes: 

(A) a security instrument that also creates or provides for a security 

interest in personal property; 

(B) a modification or amendment of a security instrument; and 

(C) a record creating a lien on real property to secure an obligation under a 

covenant running with the real property or owed by a unit owner to acommon-interest 

community association. 

(14) "Security-interest holder of record" means a person holding an interest in real 

property created by a recorded security instrument. 

(15) "Servient estate" means an estate or interest in real property that is burdened 

by an easement. 

~! 



(16) "Title evidence" means a title insurance policy, preliminary title report or 

binder, title insurance commitment, abstract of title, attorney's opinion of title based on 

examination of public records or an abstract of title, or any other means of reporting the 

state of title to real property which is customary in the locality. 

(17) "Unit" means a physical portion of acommon-interest community designated 

for separate ownership or occupancy with boundaries described in a declaration 

establishing the common-interest community. 

(18) "Utility cooperative" means anon-profit entity whose purpose is to deliver a 

utility service, such as electricity, oil, natural gas, water, sanitary sewer, storm water, or 

telecommunications, to its customers or members and includes an electric cooperative, 

rural electric cooperative, rural water district, and rural water association. 

Legislative Note: Paragraph (2)(F) allows a state to refer to a state law that specifies 
additional purposes that a conservation easement may serve other than those listed in 
paragraphs (2)(A) through (E). 

Comment 

1. The foundational definition of "easement" in Section 2(4) is based on the 
Restatement (Third) of Property: Servitudes § 1.2(I ) (2000) (hereinafter "Restatement"). 
The definitions of "appurtenant easement" and "easement in gross" used in Sections 2(1) 
and (6) are based on Restatement §§ 1.5(1) and (2). The definitions of"dominant estate" 
and "servient estate" used in Sections 2(3) and (15) are derived from Restatement §§ 
1.1(1)(b) and (c). 

2. The definition of easement in Section 2(4) does not include a license. A license 
is usually understood to be the permission to do something on the land of another person 
that, without the authority granted by the permission, would be a trespass or otherwise 
unlawful. Jon W. Bruce & James W. Ely, The Law of Easements and Licenses in Land 
§§ 1:4, 11:1 (2020). Unlike an easement, a license is generally revocable, can be created 
orally, is not transferable or assignable unless the parties specifically intend otherwise, 
and, most important, does not create a property interest in land. Id. §§ 1:4, 11:1. Despite 
these fundamental differences between an easement and a license, some courts have 
recognized that, under certain circumstances (when a license is coupled with ownership 
of personal property located on the land of the licensor or when a licensee has made 
significant expenditures in reliance on the license), equity can transform a revocable 
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license into an irrevocable license. Jon W. Bruce & James W. Ely, The Law of Easements 
and Licenses in Land §§ 11:7 - l 1:9 (2020). Further, "[a]n irrevocable license is, for most 
purposes, the functional equivalent of an easement by estoppel." Id. § 1 1:7. As Section 
3(a) makes clear, this act applies to easements created by estoppel. Thus, to the extent a 
license is recognized by a court as an irrevocable license, it should be understood as an 
easement by estoppel and thus would be subject to relocation under the act. 

3. The definition of "easement" in Section 2(4) does not include any reference as 
to whether an easement "runs with the land" and benefits successive owners of a 
dominant estate or burdens successive owners of a servient estate because enforceability 
of an easement against successive owners depends, inter alia, upon compliance with the 
notice and recordation requirements under the state's recording act. In general, though, 
assuming compliance with other aspects of state law, an easement will run with the land 
and the benefits and burdens of an easement will pass automatically to successors. See 
Restatement § 1.1, cmts. a, b. 

4. The definition of "conservation easement" in Section 2(2) is based in large part 
on the Uniform Conservation Easement Act (UCEA) § 1 (1981, last revised or amended 
1987). Some modifications to that definition have been made to widen the scope of 
"conservation purposes" beyond those listed in UCEA. In addition, the definition of a 
conservation easement used in this section is not linked to a particular definition of a 
"holder" of a conservation easement as is the case under UCEA because today other 
entities and persons besides a "charitable organization, charitable association, or 
charitable trust," or a "governmental body," UCEA §§ 1(2)(i) and (ii), may be entitled to 
hold a conservation easement. As Section 2(2) makes clear, however, fora non-
possessory property interest to be classified as a conservation easement it must serve one 
of the specific purposes enumerated in Sections 2(2)(A) through (E) or, whenever 
applicable in a particular state, "any another purpose" specifically authorized under 
applicable state law. See Section 2(2)(F). Further, as Section 2(5)(B) makes clear, the 
holder of a conservation easement is its grantee or a successor. 

5. The definition of "easement holder" in Section 2(5) is derived from 
Restatement § 1.5 and includes, in the case of an appurtenant easement, the owner of the 
dominant estate, and, in the case of an easement in gross, apublic-utility easement, 
conservation easement, or negative easement, the grantee of the easement or a successor. 
When apublic-utility easement, conservation easement, or negative easement is an 
appurtenant easement rather than an easement in gross, the easement holder could be 
either the owner of the dominant estate or the grantee of the easement or a successor. 

6. The definition of "lessee of record" in Section 2(7) substantially parallels the 
definition ofsecurity-interest holder of record in Section Z(14). 

7. The term ``negative easement" in section 2(8) is generally synonymous with 
the term "restrictive covenant." Restatement § l .3, cmt. c. For a discussion of the 
historical evolution of negative easements and restrictive covenants at common law, see 
Restatement § 1.2, cmt. h. The Restatement defines a "restrictive covenant" as a 



"negative covenant that limits permissible uses of land" and explains that a "`negative 

easement' is a restrictive covenant." Restatement § 1.3(3). As the Restatement comments 

further explain, "[t]he most common uses of negative easements in modern law have 

been to create conservation easements and easements for view." Restatement § l .2, cmt. 

h. See also La. Civ. Code art. 706 (defining "[n]egative servitudes" as "those that impose 

on the owner of the servient estate the duty to abstain from doing something on his 

estate"); Joseph William Singer, Property 179 (4~h ed. 2014) ("A right to do something on 

someone else's land is an affirmative easement. A right to prevent others from doing 

something on their own land is either a negative easement or restrictive covenant."); Jon 

W. Bruce & James W. Ely, The Law of Easements and Licenses in Land § 2:10 (2020) 

("An affirmative easement authorizes the holder to make active use of the servient estate 

in a manner that, if no easement existed, would constitute a trespass. . . . . In contrast, a 

negative easement enables the holder to prevent the owners of the servient estate from 

doing things the`owner would otherwise be entitled to do."). 

8. The definition of "person" in Section 2(9) follows the standard definition of 

person used by the Uniform Law Commission and thus includes not only individuals and 

private entities, but also governmental entities, as they can be holders of conventional 

affirmative easements, conservation easements, negative easements, and public-utility 

easements. 

9. The definition of a "public-utility easement" in Section 2(10) is intended to 

encompass both an investor-owned but publicly regulated utility as well as a publicly 

owned utility. A publicly owned utility is one owned by the government, including a state 

or municipal government or a special governmental entity created specifically to own a 

utility. The term includes an easement benefitting an interstate utility, an intrastate utility, 

or a utility cooperative to make clear that a wide spectrum of public utilities in the United 

States will be excluded from the scope of the act under Section 3(b). 

10. The definition of "real property" used in Section 2(11) is taken almost 

verbatim from the Uniform Nonjudicial Foreclosure Act § 102(13) (2002). The term "real 

property" is used throughout the definitions found in Section 2, instead of the term 

"land," as found throughout the Restatement, because an easement will sometimes 

benefit or burden real property interests other than ownership of land — for example, 

condominium units or parts of buildings owned by condominium associations. Section 

2(11) refers to the interest of a "lessor and lessee," rather than a "landlord and tenant," as 

in the Uniform Nonjudicial Foreclosure Act § 102(13), for the sake of consistency with 

other provisions of the act. The general reference to the interest of a lessor or lessee in 

this section has no bearing on the definition of a "lessee of record" in Section 2(7). 

11. The definition of "record," used as a noun, found in Section 2(12), is the 

standard Uniform Law Commission definition. 

12. The definitions of a "security instrument" and "security-interest holder of 

record" used in Sections 2(13) and 2(14) are based on the Uniform Nonjudicial 

Foreclosure Act § § 102(19) and 102(10) (2002). 
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13. The definition of "title evidence" in Section 2(16) is taken almost verbatim 

from the Uniform Nonjudicial Foreclosure Act § 102(2?) (2002). 

14. The definition of"unit" in Section ?(17) is based on the Uniform Common 

Interest Ownership Act (UCIOA) § 103(35) (2008). See also UCIOA § 2-105(a)(5) 

(specifying the contents of a declaration in the context of a condominium or planned 

community). The term "common interest community" is defined in UCIOA § 103(9) 

(2008) as "real estate described in a declaration with respect to which a person, by virtue 

of the person's ownership of a unit, is obligated to pay for a share of real estate taxes, 

insurance premiums, maintenance, or improvement of, or services or other expenses 

related to, common elements, other units, or other real estate described in the 

declaration." 

SECTION 3. SCOPE; EXCLUSIONS. 

(a) Except as otherwise provided in subsection (b), this [act] applies to an 

easement established by express grant or reservation or by prescription, implication, 

necessity, estoppel, or other method. 

(b) This [act] may not be used to relocate: 

(1) apublic-utility easement, conservation easement, or negative 

easement; or 

(2) an easement if the proposed location would encroach on an area of an 

estate burdened by a conservation easement or would interfere with the use or enjoyment 

of apublic-utility easement or an easement appurtenant to a conservation easement. 

(c) This [act] does not apply to relocation of an easement by consent. 

Comment 

1. Sections 3(a) and 3(b)(1) specify the categories of easements eligible and 

ineligible for relocation under the act. Section 3(b)(2) identifies three situations when an 

easement that is otherwise eligible for relocation cannot be relocated under the act. 

2. Section 3(a) makes clear that all easements, other than the excluded categories, 

whether created by express grant or reservation, or by prescription, implication, 

necessity, estoppel, or any other method, are eligible for relocation under Section 4. 

18 



3. Section 3(b)(1) enumerates the three kinds of easements that may not be 

relocated under the act: public-utility easements; conservation easements; and negative 

easements. 

4. Conservation easements are often included in the broader category of negative 

easements. Section 3(b)(1), however, lists both conservation easements and negative 

easements as excluded categories because of the importance of making clear to all 

potential users of the act that a conservation easement, as well as any other kind of 

negative easement, may not be relocated under the act. 

5. Another example of a negative easement that would be ineligible for relocation 

under the act is an environmental covenant designed to restrict certain activities and uses 

of affected real property as a result of an environmental response project. The Uniform 

Environmental Covenants Act § 2(4) (2003) defines an environmental covenant as "a 

servitude arising under an environmental response project that imposes activity and use 

limitations." The term "environmental response project" is defined in the Environmental 

Covenants Act § 2(5) (2003). Although an affirmative right of way or parking easement 

that is connected to an environmental covenant could, in principle, be subject to 

relocation under this act, the relocation could only occur if the servient estate owner 

could satisfy the other requirements of the act. However, the environmental covenant 

itself would be ineligible for relocation because its "primary purpose" is to restrict 

activities and uses of the affected real property and thus would be characterized as a 

`'negative easement," as that term is defined in Section 2(8) of the act. 

6. Section 3(b)(2) explicitly provides that a relocation cannot occur under the act 

if the new location of the easement "would encroach on an area of an estate burdened by 

a conservation easement . . . ." This exclusion provides important additional protection to 

conservation easements. Even if a proposed relocation of an easement might satisfy all of 

the requirements of Section 4, if the new location of the easement would encroach upon 

an area of any estate burdened by a conservation easement (whether it is the original 

servient estate, the dominant estate, or some other estate that will be burdened by the 

relocated easement), the relocation could frustrate the purposes of that conservation 

easement. The possibility of such a relocation under the act would jeopardize the 

deductibility of conservation easements donated in the adopting state under federal tax 

statutes and regulations and, therefore, such a relocation is prohibited under the act. 

7. Section 3(b)(2) also provides that a relocation cannot occur under the act if the 

relocation "would interfere with the use or enjoyment of apublic-utility easement or an 

easement appurtenant to a conservation easement." This exclusion will prevent a 

relocated easement from causing any interference with the use or enjoyment of an 

existing public-utility easement located on the servient estate (or any other estate) or with 

an affirmative easement that may be appurtenant to a conservation easement, such as an 

easement providing access to land burdened by a conservation easement. 

8. Section 3(c) makes clear that the act does not apply to the relocation of an 

easement agreed to by the servient estate owner and the easement holder. However, other 
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applicable law may limit or prohibit the relocation of certain kinds of easements by 

agreement. For example, federal and state laws generally prohibit the relocation of 

conservation easements. The freedom to relocate an easement by consent guaranteed by 

Section 3(c) can be used by a servient estate owner and an easement holder to relocate an 

easement to a parcel of land other than the servient estate burdened by the easement as 

long as the owner of the other estate consents. 

SECTION 4. RIGHT OF SERVIENT ESTATE OWNER TO RELOCATE 

EASEMENT. A servient estate owner may relocate an easement under this [act] only if 

the relocation does not materially: 

(1) lessen the utility of the easement; 

(2) after the relocation, increase the burden on the easement holder in its 

reasonable use and enjoyment of the easement; 

(3) impair an affirmative, easement-related purpose for which the easement was 

created; 

(4) during or after the relocation, impair the safety of the easement holder or 

another entitled to use and enjoy the easement; 

(5) during the relocation, disrupt the use and enjoyment of the easement by the 

easement holder or another entitled to use and enjoy the easement, unless the servient 

estate owner substantially mitigates the duration and nature of the disruption; 

(6) impair the physical condition, use, or value of the dominant estate or 

improvements on the dominant estate; or 

(7) impair the value of the collateral of asecurity-interest holder of record in the 

servient estate or dominant estate, impair areal-property interest of a lessee of record in 

the dominant estate, or impair a recorded real-property interest of any other person in the 

servient estate or dominant estate. 
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Comment 

1. Section 4 sets forth the general rule for relocation of an easement under the act. 

The conditions in this section are intended to ensure that relocation of an easement does 

not cause material harm to the easement holder, security-interest holders, or owners of 

other recorded interests in the servient or dominant estate. Sections 4(1) through 4(3) 

generally mirror the Restatement. However, by including a materiality qualification 

applicable to all conditions, this section permits a relocation only if its effects on the 

interests of the easement holder, security-interest holders, and others owning recorded 

interests in the servient or dominant estate are "immaterial" (i.e., negligible or trivial). 

As the Supreme Judicial Court of Massachusetts explains, the Restatement rule 

"maximizes the overall property utility by increasing the value of the servient estate 

without diminishing the value of the dominant estate" and provides the additional benefit 

of minimizing "the cost associated with an easement by reducing the risk that the 

easement will prevent future beneficial development of the servient estate." M.P.M. 

Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057 (Mass. 2004). By eliminating the 

absolute veto power of an easement holder, the Restatement rule actually "encourages the 

use of easements." Id. See also Roaring Fork Club L.P. v. St. Jude's Co., 36 Pad 1229, 

1236 (Colo. 2001) (emphasizing that the Restatement rule "maacimizes the overall utility 

of the land" because the "burdened estate profits from an increase in value while the 

benefitted estate suffers no decrease") (citing Restatement § 4.8(3), cmt. ~. Section 4 of 

the act is generally consistent with the purposes of the Restatement but adds a number of 

additional safeguards. These additional safeguards are found in Sections 4(4) through 

4(7), and they further protect the interests of the easement holder, security-interest 

holders, and owners of other recorded interests in the servient or dominant estate. 

2. The introductory portion of Section 4 states that the right to relocate an 

easement belongs to the owner of a servient estate. Consequently, the act does not change 

the well-established common law rule that an easement holder may not unilaterally 

relocate an easement unless that right has been specifically reserved or granted in the 

creating instrument. M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057 (Mass. 

2004) (citing additional authority for rule that easement holder may not unilaterally 

relocate an easement); Restatement § 4.8(3), cmt. f. But see McGoey v. Brace, 918 

N.E.2d 559, 563-567 (Ill. App. Ct. 2009) (holding that the approach of Section 4.8(3) 

comports with prior Illinois precedent allowing either the dominant or servient estate 

owner to make changes to an easement as long as the changes are not "substantial"). 

3. The introductory portion of Section 4 does not require "a strong showing of 

necessity" as a condition to relocate an easement. Cf., Kline v. Bernardsville Assn. Inc., 

631 A.2d 1263, 1267 (N.J. Super. Ct. App. Div. 1993). 

4. Sections 4(1), (2), and (3) generally track Section 4.8(3)(a)-(c) of the 

Restatement with some modification. Section 4(a)(2) specifies that an easement 

relocation cannot proceed if the new location would, "after the relocation, increase the 

burden on the easement holder in its reasonable use and enjoyment of the easement." Cf., 
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Restatement § 4.8(3)(b) ("increase the burdens on the owner of the easement in its use 
and enjoyment"). Section 4(a)(3) uses the phrase "impair an affirmative, easement-related 
purpose." Cf., Restatement § 4.8(3)(c) ("frustrate the purpose for which the easement was 
created"). Sections 4(4) through 4(7) are new substantive requirements not found in the 
Restatement. 

5. One common set of factors that courts routinely consider in determining 
whether to allow an easement relocation to proceed under the Restatement or an 
analogous state statute relates to the specific route of the relocated easement (including 
its access points), its gradient, and its width. See, e.g., Carlin v. Cohen, 895 N.E.2d 793, 
798-99 (Mass. App. Ct. 2008) (affirming trial court ruling that the owner of a servient 
estate was entitled to relocate a pedestrian beach access easement because the entry point 
of the relocated easement was not more difficult to reach than under the original 
easement, and, even though the owner of the dominant estate would have to walk over a 
knoll, there was no evidence the original easement path was more level); Belstler v. 
Sheler, 264 P.3d 926, 933 (Idaho 2011) (affirming trial court refusal to approve 
relocation of express ingress and egress easement under Idaho Code § 55-313 because 
relocation would have rendered road grades on easement substantially steeper than in 
original location and would have created hazard for owners of dominant estate in using 
the easement); Welch v. Planning and Zoning Comm'n of E. Baton Rouge Parish, 220 So. 
3d 60, 65-68 (La. Ct. App. 2017) (holding that developer of new subdivision was not 
justified in unilaterally relocating a servitude under Article 748 of the Louisiana Civil 
Code because new rights-of-way provided over public roads were only 20 feet wide and 
thus diminished utility of servitude which provided for 30 foot wide right-of-way 
benefitting three enclosed lots). Any facts related to the route (including access points), 
gradient, and width of the relocated easement could be considered by a court under 
Sections 4(1) through 4(4) of the act. 

6. Other factors that a court could consider in determining whether a proposed 
relocation satisfies Sections 4(1) through 4(3) include: (1) ease of access to a public road, 
including any change in the location of an access point on the dominant estate; (2) the 
length of an easement; (3) any physical damage to the dominant estate that would be 
caused by the relocation; and (4), in the case of an irrigation or flowage easement, the 
volume and velocity of liquids that could be transported by the relocated easement. Facts 
pertaining to possible physical damage to the dominant estate as well as negative effects 
on access points could also be addressed under Section 4(6). 

Furthermore, using these same criteria, a court could consider whether a proposed 
relocation would have a negative impact on the quality or utility of improvements that 
already exist on the easement or on the dominant estate and the quality of proposed 
replacement improvements. Thus, if the owner of the servient estate proposes to build 
improvements on the relocated easement with materials or methods that would materially 
lessen the quality or utility of those improvements compared to the improvements used 
by the easement holder in the easement's current location, the court could reject the 
proposed relocation. 
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7. Section 4(3) specifically states that a servient estate owner should be entitled 
to relocation only if the relocation does not materially "impair an affirmative, easement-
related purpose for which the easement was created." This section is intended to 
distinguish the express and primary entry, use, and enjoyment rights created by an 
affirmative easement eligible for relocation under the act from any unexpressed and 
ancillary negative powers that an easement holder might claim in connection with an 
affirmative easement, such as preventing the owner of the servient estate from developing 
that estate. Compare Manning v. Campbell, 268 P.3d 1184, 1187-88 (Idaho 2012) 
(holding that servient owner was not entitled to relocate a driveway access easement 
under Idaho Code § 55-313 because the relocated easement would not have connected to 
any existing route for vehicular travel and would have required owners of the dominant 
estate to construct a new driveway on their property across their front lawn, and, thus, 
would injure the owners of the dominant estate and their property), and Ciry of Boulder v. 
Farmer's Reservoir and Irrigation Co., 214 Pad 563, 567-69 (Colo. App. 2009) 
(refusing to allow alteration of a ditch irrigation easement to facilitate a trail extension 
because the alteration of the easement would materially and adversely affect the 
maintenance rights that an irrigation company enjoyed by virtue of the easement), with, 
M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1058-59 (Mass. 2004) (observing that 
an "easement is created to serve a particular objective, not to grant the easement holder 
the power to veto other uses of the servient estate that do not interfere with that 
purpose"). If an owner of a dominant estate actually wants to obtain a property interest in 
a servient estate that prevents development of that estate in some manner, the owner of 
the dominant estate can always negotiate for and acquire a negative easement—one of the 
easements that cannot be relocated under this act. See Section 3(b)(1). 

8. Section 4(4) refers to the safety of the easement holder or another entitled to 
use the easement during and after the relocation. Courts have often considered the safety 
of individuals using the easement and public health and safety more generally, including 
the potential of a relocated easement to provide public health and safety benefits. See R & 
Slnv's v. Auto Auctions, Ltd., 725 N.W.2d 871, 876-78, 881 (Neb. Ct. App. 2006) 
(holding that servient owner could relocate an easement for a sanitary sewer lagoon, even 
though the new lagoon was located 500 feet farther away from dominant estate than the 
old one, because, inter alia, the servient owner constructed the new lagoon with greater 
wastewater capacity and all necessary piping and connections and thus alleviated serious 
environmental concerns related to the age of the old lagoon). 

9. Section (4)(5) requires the court to consider whether the proposed relocation 
will materially, "during the relocation, disrupt the use and enjoyment of the easement by 
the easement holder or another entitled to use and enjoy the easement, unless the servient 
estate owner substantially mitigates the duration and nature of the disruption." This 
section would thus justify a court order requiring an owner of a servient estate to 
complete construction of~a new access road or driveway on the route of the relocated 
easement before diverting access or traffic away from the current easement location. The 
duty of the owner of the servient estate to mitigate disruption during the period in which 
improvements necessary for use and enjoyment of the relocated easement are being 
constructed is an important safeguard in the relocation process, particularly if a dominant 
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estate is already developed for active use. This safeguard goes beyond those employed in 

the Restatement to assure that relocation of an easement under the act does not cause any 

affirmative easement-related harm to the easement holder. 

10. Section 4(6) addresses the interests of the easement holder in the "physical 

condition, use, or value of the dominant estate or improvements on the dominant estate." 

For instance, if the proposed relocation requires the construction of a new entry point or 

driveway on the dominant estate, and if the new entry point or driveway would be 

materially more expensive to maintain, materially more difficult to use, materially less 

safe than an existing entry point or driveway already located on the dominant estate, or 

would materially disrupt the use and enjoyment of the dominant estate in any other way, 

the proposed relocation could not proceed. Likewise, if a proposed relocation would 

materially impair, for example, woods, wildlife habitat, or watersheds on the dominant 

estate, the proposed relocation could not proceed. If a proposed relocation would have no 

material effect on the physical condition, use, or value of the dominant estate or 

improvements on the dominant estate, Section 4(6) would not be implicated. 

11. Section 4(7) addresses the interests of asecurity-interest holder of record 

having an interest in either the servient or dominant estate, a lessee of record having a 

lessee's interest under a lease in the dominant estate, or the recorded real-property 

interest of any other person in the servient estate or dominant estate. If asecurity-interest 

holder of record having an interest in either the servient estate or dominant estate can 

show that the value of its collateral will be materially impaired by the proposed relocation 

of an easement, the relocation could not proceed. Similarly, if a lessee of record having a 

real-property interest in the dominant estate can show that this interest would be 

materially impaired by the proposed relocation, the relocation could not proceed. 

The reference in Section 4(7) to "a recorded real-property interest of any other 

person in the servient estate or dominant estate" is intended to encompass persons such as 

the holder of another easement that burdens the servient estate or dominant estate, the 

owner of an interest in acommon-interest community, or the owner of a mineral interest 

in the servient or dominant estate. For example, if a proposed relocation of an easement 

providing vehicular ingress and egress across a servient estate would result in the 

material impairment of an irrigation or drainage easement that also burdened the servient 

estate by reducing the volume of water that could be conveyed through that easement, the 

holder of the irrigation or drainage easement could assert its rights under Section 4(7) and 

block the proposed relocation. Similarly, if a proposed relocation of a typical access 

easement would encroach on a well site or other oil and gas facility constructed and 

operated pursuant to a recorded mineral interest affecting the servient or dominant estate, 

the proposed relocation could not proceed. Additionally, if a proposed relocation of an 

easement encroaches on an existing, recorded easement (other than apublic-utility 

easement or conservation easement) and, notwithstanding the limitation found in Section 

10(a)(5), would result in a change in the priority of the recorded easement that impaired 

the real-property interest of the affected easement holder, that person could, in principle, 

assert Section 4(7) and block the proposed relocation as a material impairment of the 

recorded easement. 
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12. A servient estate owner's right to relocate an easement eligible for relocation 

under this act is not affected by a limitation on the term or duration of an easement 

established by agreement. Although it is unlikely that an owner of a servient estate would 

seek judicial approval to relocate ashort-term easement, nothing in this act prevents such 

an action. 

SECTION 5. COMMENCEMENT OF CIVIL ACTION. 

(a) To obtain an order to relocate an easement under this [act], a servient estate 

owner must commence a civil action. 

(b) A servient estate owner that commences a civil action under subsection (a): 

(1) shall serve a summons and [complaint] [petition] on: 

(A) the easement holder whose easement is the subject of the 

relocation; 

(B) asecurity-interest holder of record of an interest in the servient 

estate or dominant estate; 

(C) a lessee of record of an interest in the dominant estate; and 

(D) except as otherwise provided in paragraph (2), any other owner 

of a recorded real-property interest if the relocation would encroach on an area of the 

servient estate or dominant estate burdened by the interest; and 

(2) is not required to serve a summons and [complaint] [petition] on the 

owner of a recorded real-property interest in oil, gas, or minerals unless the interest 

includes an easement to facilitate oil, gas, or mineral development. 

(c) A [complaint] [petition] under this section must state: 

(1) the intent of the servient estate owner to seek the relocation; 

(2) the nature, extent, and anticipated dates of commencement and 

completion of the proposed relocation; 
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(3) the current and proposed locations of the easement; 

(4) the reason the easement is eligible for relocation under Section 3; 

(5) the reason the proposed relocation satisfies the conditions for 

relocation under Section 4; and 

(6) that the servient estate owner has made a reasonable attempt to notify 

the holders of any public-utility easement, conservation easement, or negative easement 

on the servient estate or dominant estate of the proposed relocation. 

(d) At any time before the court renders a final order in an action under subsection 

(a), a person served under subsection (b)(1)(B), (C), or (D) may file a document, in 

recordable form, that waives its rights to contest or obtain relief in connection with the 

relocation or subordinates its interests to the relocation. On filing of the document, the 

court may order that the person is not required to answer or participate further in the 

action. 

Legislative Note: A state shoz~lc~ use the term "complaint ", ` petition ", or both, in 

subsections (b) anc~ (c) to describe any procedzrral means by which a caz~se of action may 

be asserted. 
Comment 

1. Section 5(a) clarifies that an owner of a servient estate may not engage in self-

help if it desires to relocate an easement and, therefore, must commence a civil action to 

obtain judicial approval to relocate an easement under the act. It thus codifies the rulings 

of the highest courts of several states that have adopted the Restatement approach to 

easement relocation but stated that judicial approval is required. See Roaring Fork Club 

L.P. v. St. Jude 's Co., 36 P.3d 1229, 1237-38 (Colo. 2001) (stating that a court is the 

appropriate forum to resolve disputes over easement relocation and advising that "to 

avoid an adverse ruling of trespass or restoration — the burdened owner should obtain a 

court declaration before commencing alterations"); M.P.M. Bzrilders, LLC v. Dwyer, 809 

N.E.2d 1053, 1059 (Mass. 2004) (commenting that "the servient estate owner should seek 

a declaration from the court that the proposed changes meet the criteria in [section] 

4.8(3)" and "may not resort to self-help remedies"). 
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2. Section 5(b)(1) requires the owner of a servient estate seeking to relocate an 

easement under the act to serve a summons and a complaint or petition on: "(A) the 

easement holder whose easement is the subject of the relocation; (B) asecurity-interest 

holder of record of an interest in the servient estate or dominant estate; (C) a lessee of 

record of an interest in the dominant estate; and (D) except as otherwise provided in 

paragraph (2), any other owner of a recorded real-property interest if the relocation would 

encroach on an area of the servient estate or dominant estate burdened by the interest." 

The requirement to serve these persons guarantees that they will receive notice of the 

proposed relocation in a manner consistent with the applicable rules of civil procedure in 

the state. Once a civil action has been filed by the owner of the servient estate, the parties 

served may take advantage of all of the procedural rights provided under the applicable 

rules of civil procedure. 

3. Section 5(b)(2) exempts from the service requirement of Section 5(b)(1)(D) 

"the owner of a recorded real-property interest in oil, gas, or minerals unless the interest 

includes an easement to facilitate oil, gas, or mineral development." Without this 

exemption, the act might be construed to require a servient estate owner to serve a 

summons and complaint or petition on many fractional mineral interest owners whose 

interest in severed, sub-surface minerals in either the servient or dominant estate would 

for, all practical purposes, be unaffected by the proposed relocation. This exemption 

applies to the holder of any severed interest in minerals, regardless of type, including a 

mineral interest, royalty interest, overriding royalty interest, net-profits interest, or 

working interest, unless "the interest includes an easement to facilitate oil, gas, or mineral 

development." Examples of easements created to facilitate oil, gas, or mineral 

development include an easement of ingress and egress established to provide vehicular 

access to a drill site or an easement established to construct, operate, or maintain a 

gathering line or pipeline. When a recorded mineral interest includes such an easement, 

Section 5(b)(2) requires services on the mineral interest owner. 

If a dominant estate surface owner also holds an interest in minerals, the service 

requirement exemption found in Section 5(b)(2) would not apply, and thus a servient 

estate owner would be required to serve a summons and complaint or petition upon such 

a person. 

4. The reference to asecurity-interest holder of record in Section 5(b)(1)(B) 

would include a secured party who holds a security interest in all or any part of either the 

servient or dominant estate. 

5. The service requirement imposed under Section 5(b)(1)(D) contemplates, for 

example, a person who holds another recorded easement in the servient estate, if the 

proposed relocation would encroach on an area of that estate burdened by the easement. 

This section would give the other easement holder an opportunity to argue that the 

proposed relocation would result in a material impairment of the easement holder's real-

property interest under Section 4(7). 

27 



6. Section 5(c) sets forth the required contents of the complaint or petition 

seeking relocation. The general purpose of these requirements is to provide an easement 

holder and other interested persons entitled to service with sufficient information to 

decide whether to consent or object to the proposed relocation. 

7. Section 5(c)(6) specifically requires that the servient estate owner's complaint 

or petition state that the servient estate owner made a reasonable effort to provide 

notification to the holder "of any public-utility easement, conservation easement, or 

negative easement on the servient estate or dominant estate of the proposed relocation." 

As these categories of easements are excluded from the scope of the act under Section 

3(b)(i) and conservation easements and public-utility easements are further protected 

from encroachments and interference under Sections 3(b)(2), the holders of such 

easements need not be served a summons and complaint or petition and thus become 

parties to a judicial easement relocation proceeding. If the act required such an easement 

holder to be served, there is a risk that a final judgment adverse to that holder's interests 

would be binding on that party. Section 5(c)(6), however, provides a mechanism to assure 

that the servient estate owner will provide notice to the holders of such easements so that 

a holder could intervene in the judicial proceeding if it saw a need. 

8. Section 5(d) provides a mechanism for the filing of waivers and subordination 

agreements by parties who wish to consent to a proposed relocation and be dismissed 

from a judicial easement relocation proceeding. 

SECTION 6. REQUIRED FINDINGS; ORDER. 

(a) The court may not approve relocation of an easement under this [act] unless 

the servient estate owner: 

(1) establishes that the easement is eligible for relocation under Section 3; 

and 

(2) satisfies the conditions for relocation under Section 4. 

(b) An order under this [act] approving relocation of an easement must: 

(1) state that the order is issued in accordance with this [act]; 

(2) recite the recording data of the instrument creating the easement, if 

any, [and] any amendments[, and any preservation notice as defined under [cite to this 

state's marketable title act]]; 

(3) identify the immediately preceding location of the easement; 
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(4) describe in a legally sufficient manner the new location of the 

easement; 

(5) describe mitigation required of the servient estate owner during 

relocation; 

(6) refer in detail to the plans and specifications of improvements 

necessary for the easement holder to enter, use, and enjoy the easement in the new 

location; 

(7) specify conditions to be satisfied by the servient estate owner to 

relocate the easement and construct improvements necessary for the easement holder to 

enter, use, and enjoy the easement in the new location; 

(8) include a provision for payment by the servient estate owner of 

expenses under Section 7; 

(9) include a provision for compliance by the parties with the obligation of 

good faith under Section 8; and 

(10) instruct the servient estate owner to record an affidavit, if required 

under Section 9(a), when the servient estate owner substantially completes relocation. 

(c) An order under subsection (b) may include any other provision consistent with 

this [act] for the fair and equitable relocation of the easement. 

(d) Before a servient estate owner proceeds with relocation of an easement under 

this [act], the owner must record, in the land records of each jurisdiction where the 

servient estate is located, a certifted copy of the order under subsection (b). 

Legislative Note: The bracketed langzrage in subsection (b)(2) is applicable only in a 

state that has a marketable title act. The adc~itiona! langarage regzrires a servient estate 

owner seeking to complete a relocation under the act to include in the order required by 

this section the recording data regarding a preservation notice filed by a~ easement 
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holder that recorded the notice to preserve the effectiveness of an easement originally 
recorded before the title transaction that is the root of title. 

Comment 

l . Section 6(a) specifies the determinations a court must make before authorizing 
a proposed relocation under this act. Section 6(a)(1) effectively requires the court to make 
the following threshold determinations: the easement proposed for relocation is, in fact, 
eligible for relocation under Section 3(a); the easement is not one of the easements 
excluded from the scope of the act in Section 3(b)(1); and the proposed relocation will 
not result in an impermissible encroachment or interference with a conservation easement 
or public-utility easement under Section 3(b)(2). Section 6(a)(1) thus provides additional 
protection to holders ofpublic-utility easements, conservation easements, and negative 
easements by drawing the court's attention to the scope of the act. Section 6(a)(2) 
mandates that the court determine that the proposed relocation satisfies the substantive 
conditions for relocation under Section 4. 

2. Once a court makes the required determinations under Section 6(a), Sections 
6(b)-(d) require the court to issue an order authorizing the relocation and the owner of the 
servient estate to record a certified copy of that order along with an explanatory statement 
in the relevant public records of the state. Sections 6(b)(1) through (7) set forth some of 
the important information that must be included in the court's order. These provisions 
adopt the approach of R & S Inv's v. Auto Auctions Inc., 725 N.W.2d 871, 878 (Neb. Ct. 
App. 2006), which requires an owner of a servient estate that satisfies the criteria for 
easement relocation under the Restatement to execute a new document setting forth the 
new location and other relevant terms of the relocated easement. All implied and express 
duties and obligations imposed on the owner of the servient estate at the previous location 
shall apply in the new location, unless a court determines they are no longer applicable. 

3. Sections 6(b)(8) and (9) require the court's order approving relocation to 
provide for payment of the expenses authorized under Section 7 and compliance with the 
obligation of good faith under Section 8. 

4. Section 6(b)(10) includes one final element of an order approving relocation of 
an easement—an instruction to record, in the land records of each jurisdiction where the 
servient estate is located, an affidavit, if required under section 9(a), when the servient 
owner substantially completes relocation. 

5. Section 6(c) recognizes a court's equitable power to issue other incidental 
orders necessary to implement a fair and equitable relocation. For example, under this 
section, a court could require the owner of the servient estate to complete the relocation 
within a fixed period of time or lose the right to relocate. 

6. Section 6(d) requires, before the servient owner proceeds with relocation, that 
the servient owner "record, in the land records of each jurisdiction where the servient 
estate is located, a certified copy of the order under subsection (b)." If no improvements 
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must be constructed to complete the relocation, recordation of the Section 6(b) order, as 

provided under Section 6(d), will be the final step in a judicial relocation. When 

improvements must be constructed for the entry, use and enjoyment of the easement in its 

new location, however, the servient owner must comply with the additional requirement 

of recording the relocation affidavit described under Section 9(a) when "relocation is 

substantially complete, and the easement holder is able to enter, use, and enjoy the 

easement in the new location." 

SECTION 7. EXPENSES OF RELOCATION. A servient estate owner is 

responsible for reasonable expenses of relocation of an easement under this [act], 

including the expense of: 

(1) constructing improvements on the servient estate or dominant estate in 

accordance with an order under Section 6; 

(2) during the relocation, mitigating disruption in the use and enjoyment of the 

easement by the easement holder or another person entitled to use and enjoy the 

easement; 

(3) obtaining a governmental approval or permit to relocate the easement and 

construct necessary improvements; 

(4) preparing and recording the certified copy required by Section 6(d) and any 

other document required to be recorded; 

(5) any title work required to complete the relocation or required by a party to the 

civil action as a result of the relocation; 

(6) applicable premiums for title insurance related to the relocation; 

(7) any expert necessary to review plans and specifications for an improvement to 

be constructed in the relocated easement or on the dominant estate and to confirm 

compliance with the plans and specifications referred to in the order under Section 

6(b)(6); 
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(8) payment of any maintenance cost associated with the relocated easement 

which is greater than the maintenance cost associated with the easement before 

relocation; and 

(9) obtaining any third-party consent required to relocate the easement. 

Comment 

1. Section 7 first states the general obligation of the servient estate owner to pay 

for reasonable expenses of relocation as determined by the court. The subsections provide 

courts with guidance as to the items that might constitute an expense chargeable to the 

servient estate owner under this general obligation and which must be specified in the 

court's order under Section 6(b)(8). The enumerated items represent an illustrative, not 

exhaustive, list of chargeable expenses. 

2. The UERA does not alter the general American rule for attorney fees. Thus, 

each party to an easement relocation action under the act is responsible for its own 

litigation-related attorney fees. 

SECTION S. DUTY TO ACT IN GOOD FAITH. After the court, under 

Section 6, approves relocation of an easement and the servient estate owner commences 

the relocation, the servient estate owner, the easement holder, and other parties in the 

civil action shall act in good faith to facilitate the relocation in compliance with this [act]. 

Comment 

1. The duty of an owner of a servient estate and easement holder to act in good 

faith to facilitate the relocation of an easement is grounded in an understanding of an 

easement as a long-term, concurrent property relationship that imposes mutual duties of 

accommodation on both parties—the owner of the servient estate and the easement 

holder. For a general discussion of the principle of mutual accommodation in the law of 

easements and servitudes at common and civil law, see John A. Lovett, A Bend in the 

Road: Easement Relocation and Pliability in the New Restatement (Third) of Property: 

Servitudes, 38 Cotvty. L. REv. 1, 36-47 (2005). 

2. For judicial endorsements of the principle of mutual accommodation and the 

duty to consider the rights and interests of the other party in an easement relationship in 

the specific context of easement relocation, see Roaring Fork Club L.P. v. St. Jirde 's Co., 

36 P.3d 1229, 1232 (Colo. 2001) (explaining that Colorado law increasingly recognizes 

that when there are two competing interests in the same land, those interests "should be 

accommodated, if possible," and endorsing the Restatement approach to easement 
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relocation as consistent with that "accommodation doctrine"); M.P.M. Bzrilde~~s L.L.C. v. 

Dwyer, 809 N.E.2d 1053, 1058-59 (Mass. 2004) (observing that an "easement is created 

to serve a particular objective, not to grant the easement holder the power to veto other 

uses of the servient estate that do not interfere with that purpose," and quoting Roaring 

Fork Clarb L.P., 36 P.3d at 1237 for the proposition that "[c]learly, the best course is for 

the owners to agree to alterations that would accommodate both parties' use of their 

respective properties to the fullest extent possible"); R & S Inv's v. Azrto Azrctions Ltd., 

725 N.W.2d 871, 880 (Neb. Ct. App. 2006) (stating that "Nebraska case law provides that 

the owner of a servient estate and the owner of a dominant estate enjoy correlative rights 

to use the subject property, and the owners must have due regard for each other and 

should exercise that degree of care and use which a just consideration of the rights of the 

other demands"). 

3. The imposition of a duty to act in good faith in the context of long-term 

property relationships is not new to uniform acts promulgated by the Uniform Law 

Commission. See, e.g., Uniform Common Interest Ownership Act § 1-1 13 (2008) 

("Every contract or duty governed by this [act] imposes an obligation of good faith in its 

performance or enforcement.); Uniform Home Foreclosure Procedures Act § 105 (2015). 

See also Uniform Simplification of Land Transfers Act § 2-103(i)(b) (1980). 

SECTION 9. RELOCATION AFFIDAVIT. 

(a) If an order under Section 6 requires the construction of an improvement as a 

condition for relocation of an easement, relocation is substantially complete, and the 

easement holder is able to enter, use, and enjoy the easement in the new location, the 

servient estate owner shall: 

(1) record, in the land records of each jurisdiction where the servient estate 

is located, an affidavit certifying that the easement has been relocated; and 

(2) send, by certified mail, a copy of the recorded affidavit to the easement 

holder and parties to the civil action. 

(b) Until an affidavit under subsection (a) is recorded and sent, the easement 

holder may enter, use, and enjoy the easement in the current location, subject to the 

court's order under Section 6 approving relocation. 

(c) If an order under Section 6 does not require an improvement to be constructed 
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as a condition of the relocation, recording the order under Section 6(d) constitutes 

relocation. 

Comment 

1. Section 9 clarifies when a proposed easement relocation is considered to be 
final and complete as a legal fact. When an easement includes existing improvements that 
are necessary for use and enjoyment of the easement, an easement relocation will not be 
final and complete until the servient estate owner finishes construction of all the 
improvements necessary for the easement holder to enter, use, and enjoy the easement in 
its new location. When these improvements are complete, the servient estate owner must 
record, in the land records of each jurisdiction where the servient estate is located, the 
relocation affidavit specified in Section 9(a) and send the affidavit to the easement holder 
and other parties by certified mail. Until this affidavit is recorded and sent, Section 9(b) 
makes clear that the easement holder continues to have the right to enter, use, and enjoy 
the easement in its current location. 

2. Section 9(c) is intended to apply to easements that can be used and enjoyed 
without any improvements on the servient estate or that exist without any improvements 
on the servient estate. An example is an easement providing pedestrian access or 
recreational access over a specified portion of a servient estate unmarked by a path or 
trail. Another example is an easement for which improvements on the servient estate have 
not yet been constructed by the easement holder. In such cases, the order approving 
relocation of the easement under Section 6(b) might justifiably not mention construction 
of any improvements on the servient estate in its new location. Thus, when the servient 
estate owner records the order approving relocation under Section 6(b), as required by 
Section 6(d), that recording will constitute relocation. 

SECTION 10. LIMITED EFFECT OF RELOCATION. 

(a) Relocation of an easement under this [act]: 

(1) is not a new transfer or a new grant of an interest in the servient estate 

or the dominant estate; 

(2) is not a breach or default of, and does not trigger, adue-on-sale clause 

or other transfer-restriction clause under a security instrument, except as otherwise 

deter►nined by a court under law other than this [act]; 

(3) is not a breach or default of a lease, except as otherwise determined by 

a court under law other than this [act]; 
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(4) is not a breach or default by the servient estate owner of a recorded 

document affected by the relocation, except as otherwise determined by a court under law 

other than this [act]; 

(5) does not affect the priority of the easement with respect to other 

recorded real-property interests burdening the area of the servient estate where the 

easement was located before the relocation; and 

(6) is not a fraudulent conveyance or voidable transaction under law. 

(b) This [act] does not affect any other method of relocating an easement 

permitted under law of this state other than this [act]. 

Comment 

1. The relocation of an easement under this act redefines where the easement is 

located. As Section 10(a)(1) makes clear, the relocation does not constitute a new transfer 

or grant of an interest in either a servient estate burdened by the easement or a dominant 

estate benefited by the easement. Consequently, as Sections 10(a)(2) through (4) clarify, 

an easement relocation that occurs pursuant to this act is not a breach or default of, and 

does not trigger, adue-on-sale clause, or other transfer-restriction clause under an 

applicable recorded document. 

2. The enforceability of due-on-sale clauses was substantially altered with 

Congressional adoption of Section 341 of the Garn-St. Germain Depository Institutions 

Act of 198? (The Garn Act, 12 U.S.C.A. § 1701 j-3(b)). The Garn Act was adopted to 

preempt state laws that restrict the enforcement of due-on-sale clauses and thus render 

such clauses generally enforceable. Grant S. Nelson, et al., Real Estate Finance Law § 

5.24, at 336 (6th ed. 2015). However, Congress also exempted certain transfers from the 

act and thus effectively declared that these types of transfers may not be used as the basis 

for due-on-sale clause acceleration. 12 U.S.C.A. § 1701 j-3(d)(1)-(9). In the words of 

leading authorities on the subject: "When a transfer of one of these types is involved, the 

Act is preemptive; acceleration under adue-on-sale clause is prohibited even if permitted 

by state law." Grant S. Nelson et al., Real Estate Finance Law § 5.24, at 344 (6th ed. 

2015). It should be noted, however, that these exclusions "only apply if the mortgaged 

real estate contains `less than five dwelling units."' Id. (quoting 12 U.S.C.A. § 1701j-

3(d)). 

As the Garn Act is generally concerned with transfers of occupancy of mortgaged, 

residential real estate, the Garn Act will not commonly be applicable to easement 

relocations under this act. See generally Grant S. Nelson et al., Real Estate Finance Law 
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§ 5.24, at 344-47 (6th ed. 2015). This conclusion is buttressed by recognition that an 

easement relocation does not create a new property interest burdening the servient estate 

or benefitting the dominant estate; it simply changes the location of the existing 

easement. It is conceivable, however, that a specialized loan document—for example, a 

commercial loan document—might expressly characterize an easement relocation that 

occurs without the consent of the lender as an event triggering adefault, adue-on-sale 

clause, or some other transfer-restriction clause. Whether the preemption provisions of 

the Garn Act, 12 U.S.C.A. § 1701 j-3(b), or any other law for that matter, would allow 

enforcement of such a clause is a question that state and federal courts would have to 

resolve in an applicable case. However, as standard residential loan documents do not 

specifically characterize an easement relocation as an event triggering a default or due-

on-sale clause, Section 10(a)(2) clarifies that, in such a case, an easement relocation will 

not have the effect of triggering a breach or default or application of a due-on-sale clause 

or other transfer-restriction clause. Parties considering the impact of the Garn Act should 

consider the concluding thoughts of several experts on the subject: 

It is easy but dangerous to suppose that the passage of the Garn Act solved 

all problems associated with due-on-sale clauses, or that all aspects of 

them are now governed by the Act. The Act declares that the clauses are 

generally enforceable, and it lists certain exceptional situations in which 

the courts may not enforce them; both of these provisions preempt any 

contrary state law. But lenders are still bound by the language of the 

clauses they use, and state law governs the interpretation of that 

language. For example, words like "transfer" and "sale" are defined by 

state case law. A clause under which the lender covenants not to withhold 

consent to a transfer "unreasonably" must be tested under state concepts of 

reasonableness. . . . . Conflicts and ambiguities in the documents must be 

settled using traditional state law techniques. 

Grant S. Nelson et al., Real Estate Finance Law § 5.26, at 360 (6th ed. 2015) (footnotes 

omitted) (emphasis added). 

3. As stated under Section 10(a)(5), the relocation of an easement under this act 

"does not affect the priority of the easement with respect to other recorded real-property 

interests burdening the area of the servient estate where the easement was located before 

the relocation." The purpose of Section 10(a)(5) is to clarify that the easement subject to 

relocation will retain its priority over other recorded real-property interests, but only to 

the extent those recorded real-property interests burden the same area of the servient 

estate where the easement was located before the relocation. In other words, Section 

10(a)(5) establishes a general principle of retained priority in the context of easement 

relocation under the act, but it limits the geographic reach of this principle. This 

limitation will be important in specialized cases: for example, when an easement is 

relocated, in whole or in part, to another portion of the original servient estate burdened 

by recorded real-property interests that do not burden the area of the servient estate where 

the easement was originally located; or when an easement is relocated, in whole or in 

part, to an entirely different legal parcel or parcels that are burdened by recorded real-
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property interests that do not burden the parcel or parcels where the easement was 

originally located. In either of these situations, the concept of retained priority is limited 

to "the area of the servient estate where the easement was located before the relocation." 

Consider the following example. Suppose the easement subject to relocation 

originally burdens parcels A and B. After relocation the easement will burden parcels A, 

B, and C. Mortgage 1 was recorded on parcels A, B, and C subsequent to the recording of 

the easement on parcels A and B. Mortgage 2 is recorded only against parcel C. Under 

Section 10(a)(5), the relocated easement, which is now located on parcels A, B, and C, 

will have priority over Mortgage 1 but will be subordinate to Mortgage 2. 

4. Section 10 does not affect the right of asecurity-interest holder of record to 

challenge a proposed easement relocation under Section 4(7) on the ground that the 

relocation will impair the interests of the security-interest holder by reducing the value of 

its collateral. Section 5(b)(2) guarantees that any security-interest holder of record having 

an interest in the servient or dominant estate will receive a summons and complaint or 

petition and be a party to the proposed relocation action. 

SECTION 11. NON-WAIVER. The right of a servient estate owner to relocate 

an easement under this [act] may not be waived, excluded, or restricted by agreement 

even if: 

(1) the instrument creating the easement prohibits relocation or contains a waiver, 

exclusion, or restriction of this [act]; 

(2) the instrument creating the easement requires consent of the easement holder 

to amend the terms of the easement; or 

(3) the location of the easement is fixed by the instrument creating the easement, 

another agreement, previous conduct, acquiescence, estoppel, or implication. 

Comment 

1. Section 11 provides that the core relocation right established by Section 4 is 

not subject to waiver, exclusion, or restriction by contracting parties. In other words, an 

owner of a servient estate and an easement holder of an easement otherwise eligible for 

relocation cannot agree ex ante to prohibit relocation or waive, exclude, or restrict 

application of the act. Further, ifthe parties to a proposed easement relocation agree to 

relocate an easement, the newly relocated easement would still be subject to relocation in 

the future to the extent the servient estate owner could satisfy the requirements of this act. 
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2. Section 1 1(1) contemplates that after enactment of this act some easement 

forms may be revised in an attempt to avoid application of this act by including an 

express term prohibiting easement relocation or by including an express waiver, 

exclusion, or restriction of this act. Such terms are ineffective under Section 11(1). 

Section 11(1) thus differs from Section 4.8(3) of the Restatement, which provides that the 

servient estate owner's right to relocate an easement can be "expressly denied" by the 

terms of an easement. The comprehensive substantive and procedural safeguards 

included in this act remove any justification to allow the waiver of a servient estate 

owner's relocation right under this act. 

3. Section 11(2) clarifies that even when an easement contains a general clause 

requiring easement holder consent to amend the easement, the easement will remain 

subject to relocation under this act. 

4. Section 1 1(3) specifies that even when an easement has been localized by a 

metes and bounds description in the instrument that creates the easement, by another 

agreement, by previous conduct of the parties, or by acquiescence, estoppel, or 

implication, the easement remains subject to relocation under the act. Accordingly, 

Section 11(3) specifically rejects the narrow approach to easement relocation adopted by 

several courts that limit application of Section 4.8(3) of the Restatement to undefined 

easements, i.e., those that lack a metes and bounds description or other specific indication 

of the easement's original location in the creating instrument. Lewis v. Yoz~ng, 705 N.E.2d 

649, 653-54 (N.Y. 1998); Stanga v. Hztsman, 694 N.W.2d 716, 718-881 (S.D. 2005); St. 

James Village, Inc. v. Cunningham, 210 P.3d 190, 193-96 (Nev. 2009). 

SECTION 12. UNIFORMITY OF APPLICATION AND 

CONSTRUCTION. In applying and construing this uniform act, consideration must be 

given to the need to promote uniformity of the law with respect to its subject matter 

among the states that enact it. 

SECTION 13. RELATION TO ELECTRONIC SIGNATURES IN 

GLOBAL AND NATIONAL COMMERCE ACT. This [act] modifies, limits, or 

supersedes the Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 

Section 7001 et seq., but does not modify, limit, or supersede Section 101(c) of that act, 

15 U.S.C. Section 7001(c), or authorize electronic delivery of any of the notices 

described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 
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SECTION 14. TRANSITIONAL PROVISION. This [act] applies to an 

easement created before, on, or after [the effective date of this [act]]. 

Comment 

1. Section 14 clarifies that the act will have retroactive effect and thus will apply 

to all eligible easements created prior to the effective date of the act as well as to 

easements created on or after the effective date of the act. As an owner of a servient 

estate can only obtain judicial approval for a proposed relocation by satisfying all of the 

conditions set out in Section 4, an owner of a servient estate must demonstrate that the 

relocated easement will continue to deliver to the easement holder and others entitled to 

use and enjoy the easement the same affirmative, easement-related benefits obtained at 

the easement's original location and that the relocation will not materially impair the 

interests of the easement holder, security-interest holders, or other owners of interests in 

the servient or dominant estate. 

2. Retroactive application of the act will not deprive the easement holder or 

others entitled to use and enjoy the easement of any of the functional benefits of the 

easement upon relocation and will not cause the easement holder, security-interest 

holders, or other owners of recorded interests in the servient or dominant estate to suffer 

material harm, even during the relocation process, regardless of whether the act applies to 

an easement created before, on, or after the effective date of the act. Consequently, an 

easement holder, others entitled to use and enjoy the easement, security-interest holders, 

or other owners of recorded interests in the servient or dominant estate will not suffer an 

uncompensated taking of a property interest upon a relocation under the act. See 

Statewide Construction, Inc. v. Pietri, 247 Pad 650, 656-57 (Idaho 2011) (holding that 

application of an Idaho statute, IDAHO CODE § SS-313, which gives a servient estate 

owner the right to relocate a motor vehicle access easement on terms similar to those 

found in the Restatement, was not an unconstitutional taking of private property without 

just compensation under either the Fifth Amendment to the U.S. Constitution or the Idaho 

Constitution because the statute expressly requires that the change must be made in a way 

"as not to obstruct motor vehicle travel, or to otherwise injure any person or persons 

using or interested in such access" and because any relocation authorized by the statute 

will "provide the dominant estate holders with the same beneficial interest they were 

entitled to under the easement by its original location"); M.P.M. Builders, LLC v. Dwyer, 

809 N.E.2d 1053, 1058-59 (Mass. 2004) (observing that an "easement is created to serve 

a particular objective, not to grant the easement holder the power to veto other uses of the 

servient estate that do not interfere with that purpose"). See also Susan French, 

Relocating Easements: Restatement (Third), Servitudes ~ 4.8(3), 38 REAL PROP. PROB. & 

Tu. J. 1, 5 and 9 (2003) (responding to criticism that the Restatement approach to 

easement relocation could lead to windfall gains for owners of servient estates by 

observing that (i) in most easement negotiations parties give little, if any, attention to the 

future location of an easement or relocation rights, (ii) if requirements imposed by 

Restatement § 4.8(3) are satisfied, the relocated easement increases overall utility without 

decreasing the easement's utility to the easement holder, and (iii) ifthe easement holder 
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has some non-access related interests in mind at the time of creation, those interests can 

be served by restrictive covenants). 

[SECTION 15. SEVERABILITY. If any provision of this [act] or its 

application to any person or circumstance is held invalid, the invalidity does not affect 

other provisions or applications of this [act] which can be given effect without the invalid 

provision or application, and to this end the provisions of this [act] are severable.] 

Legislative Note: Include this section only if this state lacks a general severabiliry 

statute or a decision by the highest court of this state stating a general rule of 

severabiliry. 

[SECTION 16. REPEALS; CONFORMING AMENDMENTS. 

(c) . . . .] 

SECTION 17. EFFECTIVE DATE. This [act] takes effect . . . . 
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This case involves Allen Creek Associates, LLC's ("ACA") petition to relocate two 

easements under Code § 55.1-304, which the circuit court granted. Darlene Smith, William 

Smith, and Maxine Small (collectively "appellants") appeal the circuit court's ruling. Appellants 

raise three issues on appeal. First, they argue that there was no justiciable controversy ripe for 

adjudication. Second, they argue that the relocation amounted to an unconstitutional taking of 

private property for the benefit of a private party. Finally, appellants argue that the circuit court 

"misinterpreted and misapplied" Code § 55.1-304. For the following reasons, we disagree and 

affirm the decision of the circuit court. 

L BACKGROUND 

A. The Properties 

ACA owns a parcel of land consisting of 19.35 acres located just off Route 151 in Nelson 

County, Virginia. ACA planned to develop the property and build a residential community. As 

part of its plans, ACA sought to relocate two easements that run across the property: the Allen 



Creek Right of Way ("Allen Creek ROW") and the Eastern Right of Way ("Eastern ROW"). 

These easements serve the properties of Darlene and William Smith and Maxine Small. l

Darlene and William Smith own 10.2 acres north of ACA's property. The Smiths live on 

their property. Maxine Small owns a separate 10.2-acre parcel of land also north of ACA's 

property. She does not live on her property. Both the Smiths and Small use their property for 

agricultural purposes, currently growing hay. The easements running across ACA's property 

give appellants access to their properties from Route 151. 

B. The Easements 

The Allen Creek ROW runs from Route 151 along the southern and western edge of 

ACA's property, and it generally follows along Allen Creek. It varies in width, ranging from 18 

to 30 feet wide. Though originally 30 feet wide at its narrowest point, due to erosion the 

narrowest point is currently 18 feet wide. Within the easement, there is a paved surface about 

nine feet wide. The distance from the edge of the paved surface to the bank of Allen Creek is 

generally between two and three feet, though the distance is approximately one foot at the 

narrowest point. Both the Smiths and Small use the Allen Creek ROW as the primary access 

point to their properties. 

The Eastern ROW starts at Route 151 and runs along the eastern edge of ACA's property. 

The deed describes the Eastern ROW as "a right-of-way 25 feet in width running along and near 

the eastern boundary of the subject property." There are no roadways or other improvements 

within the easement. Some parts of the Eastern ROW contain trees, and it meets the Small 

property at a heavily wooded area with a steep hill. 

~ Pacific Group Resorts, Inc., also owns property served by the easements, and it too was 

served with the petition to relocate the easements. Pacific Group, however, did not object to the 

relocation of the easements, and it is therefore not a part of this appeal. 
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The following image depicts ACA's properly and both the Allen Creek ROW and the 

Eastern ROW. 
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C. The Petition to Relocate the Easements 

ACA spent a year trying to reach an agreement with appellants to relocate the easements. 

When those efforts were unsuccessful, ACA filed a petition to relocate the easements under 

Code § 55.1-304. Under the statute, the circuit court "shall" grant the petition if, after a hearing, 

the court finds that "the relocation will not result in economic damage to the parties in interest," 

"there will be no undue hardship created by the relocation," and the easement has existed for 

"not less than 10 years." Code § 55.1-304. 

At the hearing, ACA submitted a site plan showing the proposed location for the 

easements. Under ACA's plan, the relocated easements would align with the roadways that 

would serve the residential development. The proposed easements would run from Route 151 

through to a cul-de-sac near Small's property where the road would join the current driveway 

within the Allen Creek ROW accessing appellants' properties. Appellants could take either of 

two routes from Route 151 to the cul-de-sac, one that turns and runs parallel to Allen Creek or 
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one that continues straight before curving back towards the cul-de-sac.2 The site plan showed a 

minimum width of 40 feet for the proposed easements, containing a paved surface at least 18 feet 

wide with 4-foot shoulders. The site plan is included below for reference: 

To support its petition, ACA presented testimony from Timothy Hess, ACA's managing 

member, who explained that ACA attempted to work with appellants to relocate the easements, 

but that its efforts were unsuccessful. Hess testified that ACA sought information about the 

agricultural equipment appellants used to farm their land and what the equipment required, but 

appellants did not respond. Even so, ACA's engineer designed the plan to accommodate large 

agricultural equipment. 

Hess acknowledged that ACA's initial petition included a different site plan that would 

have largely left the Allen Creek ROW in place, shifting only a portion of the easement. He 

explained that the initial site plan was changed for two reasons. First, the Virginia Department 

of Transportation ("VDOT") wanted the entrance moved because it "deemed that entering from 

the existing driveway would not be a safe entrance" and did not want two entrances merging. 

z The latter route also has a 25-foot right of way branching off to the east and connecting 
to the eastern end of Small's property, replacing the Eastern ROW. 
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Second, because of the Chesapeake Bay Act, the Department of Environmental Quality ("DEQ") 

would not permit a roadway that close to Allen Creek. 

Both Hess and Stephen Driver, the civil engineer who designed the site plan, testified that 

neither Nelson County nor VDOT would approve ACA's site plan while the current easement 

entrance onto Route 151 existed. Driver explained that Nelson County would not approve the 

site plan until VDOT signed off, and VDOT, for safety reasons, would not grant site approval 

without a "shared entrance agreement." But Driver testified that once they had the shared 

entrance agreement, VDOT told them they would be "good to go." 

Driver then asserted that the proposed easements and roadways were superior to the 

existing ones and would be "sufficient for ingress and egress of agricultural equipment to the 

Smith and Small parcels." Driver explained that the standard turn radius for a residential 

subdivision is 25 feet but that he designed the roads to include turn radii sufficient for large 

agricultural equipment; he testified that the first turn included a 50-foot turn radius and the 

second turn included a 100-foot turn radius. A vehicle 12 feet wide could navigate the proposed 

roadways. Further, the grades of the proposed roads would be safe for both personal and farm 

vehicles. 

Driver also testified that the existing easements were insufficient "for an intensive 

development or subdivision of the Smith property or the Small property," and he explained that 

the current easement was not wide enough to construct a street of the width required to develop 

property under the Nelson County code. Driver testified that the existing roadway within the 

Allen Creek ROW was "unsafe because there is one location along that driveway where the 

distance between the edge of the existing paved surface and the top of the bank on Allen Creek is 

1 foot" and there are other locations where the distance is only 2-3 feet. These distances do not 
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meet road safety standards and "the bank along Allen Creek is very steep, drops off abruptly, 

and, for the majority of its length, is a distance of 4 to 6 feet." 

Following ACA's evidence, appellants called their own witnesses. Among them, they 

called Michael Raynes, the man who cuts the hay on appellants' property. That process requires 

him to "fertilize the fields, and then . . .travel in and out with the tractors, the cutters, the rakes, 

the balers, [and] trailers to haul the hay out." The widest piece of equipment he uses is 12 feet 

wide. Typically, he takes his equipment to and from appellants' properties twice in the spring 

and twice in the fall. He typically does not use the Eastern ROW to access the properties 

because of the steep hill and the trees. When Raynes leaves the Allen Creek ROW on to Route 

151, his ultimate destination is to the right. He testified, however, that with the current 

driveway, he cannot safely make that right turn and instead must turn left, drive up the road to a 

parking lot, turn around, and come back out. 

Donna Small also testified for appellants. She is Maxine Small's daughter and has her 

mother's power of attorney to deal with the Small property. Darlene Smith is her sister. Donna 

testified that they use the properties for agricultural purposes, which involved growing hay to 

feed their cattle. According to Donna, appellants objected to the relocation of the easements 

because they were concerned about their ability to continue farming activities on the land. They 

had also considered other uses for their property, such as a corn maze or a brewery. She 

acknowledged that appellants did not have any "fixed plan," explaining that they just wanted to 

maintain the right and ability to do "farming activit[ies]." She also confirmed that the Small 

property did not have water service to it. And on cross-examination, she agreed that her mother 

would be in the same position if the easement was relocated so long as it was 25 feet the entire 

length. 



Finally, appellants called Massie Sanders, a land surveyor and civil engineer, to testify 

about the road designs. He opined that a truck and trailer used to haul hay could not safely turn 

in a 50-foot turn radius, such as the one on the site plan, without running onto the grass or 

shoulder. He would not suggest what turning radius would be sufficient; he only looked at what 

was set out in the plan. In his opinion, the width of the proposed roads would be sufficient if 

used exclusively for farm equipment, but it would not be safe if used for residential purposes 

also. 

Appellants argued that an order relocating the easement would be an improper advisory 

opinion because ACA had not yet received any governmental approvals or permits, and 

obtaining those approvals could require changes to the site plan. Thus, they argued that the issue 

was based on speculative facts rather than an actual controversy. Appellants also argued that the 

relocation of the easements would cause both economic damage and undue harm. They 

contended that the alleged road improvements would not be safer for the agricultural equipment 

because of the additional residential traffic, which could render the road "impassable" for the 

agricultural equipment. They argued that the equipment would be required to go into the 

shoulders to make turns on the proposed roads and that the plan would decrease the number of 

trips per day that they were permitted. Finally, appellants argued that an order relocating the 

easements would constitute an unconstitutional taking for private purposes. 

ACA argued that the evidence established that it could not proceed further without 

relocation of the easements and that the plan would be approved once a shared entrance 

agreement was submitted. Thus, ACA argued that the matter was ripe for adjudication, 

analogizing to a court's authority to issue a declaratory judgment. It also argued that the 

relocation would not cause economic damage or undue hardship, noting that the relocated 

easements had been designed for agricultural equipment and would be safe for such equipment. 
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It added that the proposed roads were safer than the current roadway used by appellants, and the 

roads would be maintained at no cost to appellants, which would economically benefit them. 

ACA also argued that the relocation would not prevent future permitted uses of the property. 

The circuit court issued a letter opinion finding in ACA's favor. The circuit court first 

concluded that it had jurisdiction to decide the issue. Relying on its declaratory judgment 

authority, the circuit court noted that the controversy rose "above the level of speculation" and 

would "likely occur if things [we]re left to their normal course." Relying on dictionary 

definitions of "economic damage" and "undue harm," the circuit court concluded that relocating 

the easements would not cause either economic damage or undue harm.3 Based on that 

conclusion, it also found that relocating the easements would not constitute a taking and would 

leave appellants with all the same benefits they enjoyed before the relocation. Thus, it ordered 

relocation of the easements.4 Appellants now appeal. 

II. AtvaLYsis 

A. ACA established that there was a justiciable controversy. 

Appellants argue that there was no justiciable controversy ripe for adjudication and the 

circuit court therefore erred by "rendering a judgment that significantly altered appellants' 

property rights." They contend that the petition was based only on future or speculative facts 

3 The circuit court found that the issues revolved around the safety of the roads for the 

agricultural equipment, the turn radii, the incline grades on the roadway, and whether the 

relocated easements would impair future economic development potential. 

4 As part of its order, however, the court stated that appellants could continue using the 

current easements until the roadways in the relocated easements were completed. 
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rather than present facts. We disagree and find that ACA established that the issue was ripe for 

adjudication. 

Whether a justiciable controversy exists is a question of law that we review de novo on 

appeal. See Platt v. Griffith, 299 Va. 690, 692 (2021) (reviewing the quesrion of standing, a 

justiciability question, de novo). 

"[A]n actual controversy is a prerequisite to a court having authority." Martin v. Garner, 

286 Va. 76, 82 (2013) (alteration in original) (quoting Charlottesville Area Fitness Club 

Operators Assn v. Albermarle Cnty., 285 Va. 87, 98 (2013)). This prerequisite can be "referred 

to as the requirement of a `justiciable controversy."' Id. (quoting Fitness Club Operators, 285 

Va. at 98). Without an actual controversy, any opinion rendered by the court is advisory, which 

the court lacks jurisdiction to render. Id. 

"A justiciable controversy `involves an actual adjudication of rights' resolving `specific 

adverse claims, based upon present, rather than future or speculative facts. "' Highlander v. Ya. 

Dept of Wildlife Res., 84 Va. App. 404, 427 (2025) (quoting Daniels v. Mobley, 285 Va. 402, 

408 (2013)); see also Berry v. Bd. of Supervisors, 302 Va. 114, 131 (2023) (defining "justiciable 

controversy" as "an actual controversy between the parties that is not based solely on speculation 

or purely hypothetical scenarios that may (or may not) occur at some undefined point in the 

future"). "For a justiciable controversy to exist, it must be possible for the circuit court to render 

a decree yielding specific relief, such that the plaintiffs rights will be thereby affected." 

Highlander, 84 Va. App. at 408 (quoting Daniels, 285 Va. at 408). 

Here, ACA has established the existence of a justiciable controversy. Code § 55.1-304 is 

a statutory cause of action. The statute permits relocation of the easement by written agreement 

of the parties. In the absence of such an agreement, the statute expressly permits the servient 

landowner to petition the circuit court to relocate the easement. That is exactly what ACA did. 
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ACA spent nearly a year trying to negotiate an agreement with appellants. When that did not 

pan out, ACA petitioned the circuit court to relocate the easement. Nothing in the statute 

requires any governmental approvals or other prerequisite prior to petitioning the circuit court for 

relocation. 

Beyond the lack of statutory requirements, the evidence established that the controversy 

involved present facts rather than future or speculative facts. ACA presented evidence that it 

attempted to develop a site plan leaving the easements largely in their original positions, but that 

VDOT, DEQ, and Nelson County would not approve the plan because of the existing entrance 

from the Allen Creek easement onto Route 151. Though ACA had not yet submitted a plan to 

Nelson County, it established that Nelson County would not grant the necessary approvals 

"without site plan approval from VDOT." VDOT would not approve a plan with multiple 

entrances onto Route 151, and for ACA to obtain VDOT's approval, it needed to submit a shared 

entrance agreement. ACA tried, unsuccessfully, to negotiate a shared entrance agreement with 

appellants for approximately a year. 

Further, ACA developed its current plan in consultation with DEQ, VDOT, and Nelson 

County to comply with all governmental regulations, and it presented evidence that VDOT 

would approve the site plan once there was a shared entrance agreement or court order relocating 

the easement. Based on ACA's evidence, the only thing stopping ACA from proceeding was 

appellants' refusal to enter a shared entry agreement. ACA's only alternative was to proceed 

with the petition to relocate the easement. Thus, ACA has established that there were actual 

adverse claims based on present, rather than future or speculative facts. Accordingly, we find 

that the circuit court did not err in concluding that there was a justiciable controversy. 
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B. The circuit court properly applied Code ~ SS.1-304. 

Appellants argue that the circuit court "misinterpreted and misapplied" Code § 55.1-304 

and that it erred when it found that relocating the easement "would not result in loss or injury to 

any real or potential economic benefits and would not cause excessive or unwarranted hardship 

or adversity."5

Issues related to statutory interpretation are reviewed de novo. Ya. Elec. & Power Co. v. 

State Corp. Comm'n, 300 Va. 153, 161 (2021). "We are bound by the trial court's factual 

findings unless those findings are plainly wrong or unsupported by the evidence." Malbrough v. 

Commonwealth, 275 Va. 163, 168 (2008). But we "review the [circuit] court's application of the 

law to facts de novo." Heald v. Rappahannock Elec. Coop., 80 Va. App. 53, 74 (2024) (quoting 

Commonwealth ex rel. Fair Hous. Bd. v. Windsor Plaza Condo. Assn, 289 Va. 34, 59 (2014)). 

When interpreting a statute "our primary objective is `to ascertain and give effect to 

legislative intent,' as expressed by the language used in the statute." Geico Advantage Ins. Co. v. 

Miles, 301 Va. 448, 455 (2022) (quoting Cuccinelli v. Rector & Visitors of the Univ. of Va., 283 

Va. 420, 425 (2012)). "[W]e determine the General Assembly's intent from the words contained 

in the statute." Id. (alteration in original) (quoting Williams v. Commonwealth, 265 Va. 268, 271 

(2003)). "Consequently, we `apply[] the plain meaning of the words unless they are ambiguous 

5 On appeal, appellants argue that the trial court misinterpreted Code § 55.1-304. In the 
court below, however, they argued only that the trial court misapplied Code § 55.1-304. "No 
ruling of the trial court . . .will be considered as a basis for reversal unless an objection was 
stated with reasonable certainty at the time of the ruling, except for good cause shown or to 
enable this Court to attain the ends of justice." Rule SA:18. Thus, on appeal, we consider only 
whether the circuit court properly applied Code § 55.1-304, and we interpret Code § 55.1-304 
only to the extent necessary to make that determination. 

Appellants also argue that the circuit court erred by "reform[ing]" the easement, which it 
contends is not permitted under the statute. But the circuit court did not "reform" the easement, 
as the order specifically stated that appellants "enjoy the same rights" under the relocated 
easements as they did under the original easement. 
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or [doing so] would lead to an absurd result. "' Eley v. Commonwealth, 70 Va. App. 158, 164 

(2019) (alterations in original) (quoting Wright v. Commonwealth, 278 Va. 754, 759 (2009)). 

Code § 55.1-304 provides an avenue for relocating an easement, either by written 

agreement or, absent a written agreement, "upon petition to the circuit court and notice to all 

parties in interest." Relevant here, such a petition 

shall be granted if, after a hearing held, the court finds that (i) the 

relocation will not result in economic damage to the parties in 

interest, (ii) there will be no undue hardship created by the 

relocation, and (iii) the easement has been in existence for not less 

than 10 years. 

Code § 55.1-304. There is no dispute that the easements at issue have existed for more than ten 

years. Appellants challenge only whether the relocation of the easements will result in 

"economic damage" and "undue hardship." Those terms are not defined in the statute or any 

relevant provisions. 

"Where a `statute's terms are undefined' by the legislature, we give those terms `their 

"ordinary meaning," in light of "the context in which [they are] used.""' Eley, 70 Va. App. at 

165 (quoting Va. Marine Res. Comm'n v. Chincoteague Inn, 287 Va. 371, 384 (2014)). "In 

ascertaining such meaning, dictionary definitions and pertinent analysis in prior case law may be 

consulted." Id.; see also Jones v. Commonwealth, 296 Va. 412, 415 (2018) (relying on a 

standard dictionary definition); Joseph v. Commonwealth, 64 Va. App. 332, 338-39 (2015) 

(relying on multiple legal and non-legal dictionary definitions). 
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1. Economic Damageb

Code § 55.1-304 does not define "economic damage." Generally, "damage" is defined as 

"loss or injury to person or property." Damage, Black's Law Dictionary (12th ed. 2024); see 

also Damage, Webster's Third New International Dictionary (2002) (defining damage as "injury 

or harm to person, property or reputation"). Thus, to prevail under this prong of Code 

§ 55.1-304, ACA had to prove that relocating the easement would not cause appellants economic 

loss or injury. 

Here, the record supports the circuit court's finding that the relocation of the easements 

would not cause economic damage to appellants. Appellants do not point to any evidence in the 

record showing that they would be unable to continue their farming operations or conduct new 

agricultural uses (including agrotourism) if the easements are relocated. Nor do they present any 

evidence of possible cost to them. 

The evidence established that appellants would be able to conduct the same agricultural 

activities that they are currently able to conduct. ACA established that it designed its site plan 

with appellants' agricultural equipment in mind. The roads and tum radii were designed to 

accommodate a piece of equipment 12-feet wide, which is the width of the widest piece of 

equipment used by appellants. There was no evidence that improving the relocated easements 

would increase the costs for appellants, as the roadways in the relocated easements were to be 

built and maintained at ACA's cost, and there was no evidence that any cost to improve the 

relocated easements would cost appellants any more than it would have cost them to improve the 

existing Allen Creek ROW or the undeveloped Eastern ROW. 

b Appellants argue that the circuit court "became caught up in evaluating irrelevant 

factors," such as the existing physical conditions compared to the new improvements. While 

these factors may not apply in all cases under Code § 55.1-304, they were relevant here to 

determine whether relocation would cause economic damage or undue harm. Thus, the circuit 

court did not err in considering these issues. 
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Appellants' argument that the relocation of the easement would hamper their ability to 

develop the property in the future is speculative. See Shenandoah Acres v. D.M. Conner, 256 

Va. 337, 342 (1998) ("[T]he party seeking relief must show that the alleged harm is imminent, 

and not merely speculative or potential."). Appellants had no fixed plan on how they wanted to 

develop the property, listing multiple ideas (such as a brewery, corn maze, or pumpkin patch), 

but the only consistent evidence was that it would be a "farming activity." They presented no 

evidence on when they planned to develop the property, and they presented no evidence 

describing how any potential plans would be hampered by relocating the easement. Donna 

Small, the daughter of Maxine Small, even agreed that her mother would be in the same position 

if the easement was relocated so long as it was the same 25-foot width for the entire length of the 

relocated easement. And the Small property did not even have water service to it. 

Further, ACA presented evidence that the current easements were insufficient for "an 

intensive development or subdivision" of either of appellants' properties. The current Allen 

Creek ROW, originally 30 feet wide, was now only 18 feet wide at the narrowest due to erosion, 

which would be insufficient for certain subdivision zoning requirements. Moreover, the roadway 

through that easement was unsafe for potential commercial use, as there was only one foot 

between the edge of the road and the bank of Allen Creek, and the bank was four to six feet tall. 

And the entrance from the Allen Creek ROW to Route 151 was a safety concern due to its 

proximity to the bank of Allen Creek. Thus, there was no evidence that the relocation of the 

easements would cause any economic damage to appellants. Accordingly, the circuit court did 

not en in so finding. 

2. Undue Hardship 

Likewise, Code § 55.1-304 does not define "undue hardship." In determining the 

meaning of hardship, we look first to the definition of "hardship," which is defined as 

~[! 



"[p]rivation; suffering or adversity." Hardship, Black's Law Dictionary, supra; see also 

Hardship, Webster's Third New International Dictionary, supra (same). "Undue" modifies 

"hardship" in the statute and is defined as "excessive or unwarranted." Undue, Black's Law 

Dictionary, supra. Undue hardship then means an excessive or unwarranted privation or 

adversity. As the circuit court concluded, some level of hardship is permitted given that "undue" 

qualifies "hardship" and cannot be ignored when interpreting the statute. See City of Emporia v. 

Cnty. of Greensville, 81 Va. App. 28, 38-39 (2024) ("[W]e disfavor a construction of statutes that 

renders any part of the statute useless or superfluous." (quoting Shoemaker v. Funkhouser, 299 

Va. 471, 487 (2021))). 

But we need not determine the exact level of hardship permissible under the statute,' as 

the evidence, viewed in the light most favorable to ACA, shows that the relocation of the 

easement would cause no undue harm, and even some benefit, to appellants. Appellants' 

argument related to their use of the land for agricultural purposes and their ability to get 

agricultural equipment across the right of way onto their properties. ACA presented evidence 

that the site plan was developed with appellants' agricultural equipment in mind. The engineer 

who designed the plan testified that the new easements and roadways were "sufficient for ingress 

and egress of agricultural equipment" to appellants' properties. 

The widest piece of equipment used by appellants is 12 feet, which is wider than the 

9-foot paved surface in the current Allen Creek ROW. The roadway in the proposed easement 

would be 18 feet with 4-foot shoulders. Although the standard turn radius for residential areas is 

25 feet, ACA's engineer designed the development with 50-foot and 100-foot turning radii. 

Thus, by design, appellant's farm equipment should not have to encroach into the opposite lane 

See Baum v. Lunsford, 235 Va. 5, 8 (1988) (assuming without deciding that "undue 

hardship" might mean something different in different contexts, such as subdivision versus 

zoning). 
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of the road to complete turns. And if there were some obstructions in the road due to the 

residential nature of the development, such as a car parked in the street, the agricultural 

equipment could make use of the other lane of the road. Thus, the evidence does not establish 

that there would be any hardship, let alone undue hardship, to appellants. 

Additionally, Michael Raynes, the farmer who drives the agricultural equipment for the 

appellants, testified that he o$en could not safely turn the agricultural equipment right on to the 

highway from the current easement. He testified that he would turn left, drive until he reached a 

parking lot where he could turn around, and then double back towards his destination. Under the 

proposed plan, however, the new roadway would include separate turn lanes that would allow 

safer and easier turns. Thus, contrary to appellants' arguments, the evidence establishes that the 

proposed easement locations would not cause hardship to appellants and would be safer. 

Accordingly, the circuit court did not err in concluding that the relocation would not cause undue 

harm to appellants. 

C. The evidence established that there was no taking. 

Appellants next argue that the circuit court's order relocating the easements constituted 

an "unconstitutional taking by the state of private property rights for the private gain and benefit 

of another private party." 

The Virginia Constitution$ provides that "[t]he General Assembly shall pass no law 

whereby private property, the right to which is fundamental, shall be damaged or taken except 

for public use. No private property shall be damaged or taken for public use without just 

8 On brief, appellants also make an argument under the federal constitution. Their 
argument below, however, references only the Virginia Constitution. Therefore, we will not 
consider their argument under the federal constitution. See Rule SA:18 ("No ruling of the trial 
court . . .will be considered as a basis for reversal unless an objection was stated with reasonable 
certainty at the time of the ruling, except for good cause shown or to enable this Court to attain 
the ends of justice."). 
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compensation to the owner thereof." Va. Const. art. I, § 11. "Whether a taking has occurred is a 

question of law that [appellate courts] review de novo." Johnson v. Ciry of Suffolk, 299 Va. 364, 

370-71 (2020). 

"A threshold question in any takings case is whether the government action has affected a 

property interest that is cognizable under the pertinent clauses of the United States and Virginia 

constitutions." Id. at 370. "In other words, does the plaintiff have an interest that is recognized 

as a property interest?" Id. "To state a claim, the property owner must allege that a `right 

connected to the property is adversely affected by governmental action. "' Id. (quoting 

Livingston v. va. Dep't of Transp., 284 Va. 140, 157 (2012)). "To take or damage property in 

the constitutional sense does not require that the sovereign actually invade or disturb the 

property. Taking or damaging property in the constitutional sense means that the governmental 

action adversely affects the landowner's ability to exercise a right connected to the property." 

Richmeade, L.P. v. City of Richmond, 267 Va. 598, 602 (2004). 

Appellants argue that the circuit court's order relocating the easement constituted a 

governmental act.9 Assuming without deciding that the circuit court's order constituted a 

governmental act and that the appellants had a cognizable property interest in the easement, we 

find that no taking occurred because the relocation did not adversely affect appellants' rights 

connected to the easement. See Butcher v. Commonwealth, 298 Va. 392, 396 (2020) ("As we 

have often said, `the doctrine of judicial restraint dictates that we decide cases "on the best and 

narrowest grounds available.""' (quoting Commonwealth v. White, 293 Va. 411, 419 (2017))). 

The original easement granted appellants the right of ingress and egress, and they still 

enjoy that right. The circuit court's order specifically stated that appellants "shall enjoy the same 

y Appellants also argue that the taking occurred for a private purpose, which is prohibited 

under Virginia law. Because we find that no taking occurred, we need not determine the purpose 

of any alleged taking. 
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rights over and upon the relocated easements that are contained in [appellants'] chains of title, 

including but not limited to, the right to drive across the relocated easements fifty (50) times per 

day, per parcel." ACA's evidence established that appellants' agricultural equipment could still 

access the property through the relocated easements, which were specifically designed to 

accommodate the equipment. It also established that the relocated easements and roadways 

would be safer than the current easement and roadway. The relocated easements and roads 

would likely improve the development potential of appellants' property, and the relocation does 

not limit or inhibit appellants' use of their own property. Further, appellants are not required to 

build or maintain the roads in the new easements. Thus, the evidence established that a taking 

did not occur because appellants' rights are not adversely affected. Accordingly, the circuit court 

did not en. 

III. CONCLUSION 

For the foregoing reasons, we hold that the circuit court did not err in relocating the 

easements. Therefore, we affirm the decision of the circuit court. 

Armed. 
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John A. Lovett* 

Disputes over easement relocation have a long and tortured history in 

American law, much more complex than the orthodox view of easement law 

has acknowledged. The majority mutual consent rule evolved over two 

centuries, but courts and judges in some states have always resisted 

remorseless application of the rule. Outside of the United States, many 

countries have employed versions of the civil law servitude relocation rule 

first adopted in France in 1804 and used in Louisiana for two centuries. 

Promulgation of Section 4.8(3) of the Restatement (Third) of Property: 

Servitudes in 2000 lead to asignificant re-evaluation of easement relocation 

law in the United States. Today some form of unilateral relocation is 

permitted in at least half of the states and courts in five states have adopted 

robust versions of the Restatement approach to easement relocation. 

The Uniform Easement Relocation Act ("the U. E. R.A. ' ), approved and 

recommended to state legislatures by the Uniform Law Commission in July 

2020, offers state legislatures a chance to unify American easement 

relocation law. The U.E.R.A. builds upon the doctrinal innovation of the 

Restatement but refines and strengthens the Restatement approach to 

easement relocation. It establishes Q SZgiZlfzcant but nuanced easement 

relocation right and nests it within a carefully constructed easement 

relocation procedural regime. The U.E.R.A. will provide greater flexibility 

for servient estate owners, allow for useful development of servient estates, 

but will not impose any material easement-related harm on an easement 

holder. The U.E.R.A. promises to promote more mutual accommodation 

between servient estate owners and easement holders. It also more 

accurately situates easements in the architecture ofAmerican property law. 

* De Van D. Daggett, Jr. Distinguished Professor, Loyola University New Orleans College of Law; 

Reporter, Uniform Easement Relocation Act, Uniform Law Commission. The author gratefully 

acknowledges helpful comments on earlier drafts provided by Greg Alexander, Jane Baron, Bethany 

Berger, Sara Bronin, Hanoch Dagan, Nestor Davidson, Rashmi Dyal-Chand, Susan French, 

Alexandra Klass, Tim Mulvaney, Chris Odinet, Robin Malloy, Chris Serkin, Joe Singer, James C. 

Smith, and Robert Verchick. All errors and omissions aze those of the author. 
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INTRODUCTION 

Imagine a parcel of land burdened by an easement established sixty years 
ago in favor of an adjoining parcel of land. The easement gives the owner of 
the dominant estate, the adjoining parcel, a right of access across the 
burdened parcel, the servient estate, to and from a nearby public road. 
Although the servient estate is located near a growing population center and 
the local zoning ordinance would allow construction of seven new houses on 
the servient estate, the current location of the easement bisects several of the 
potential lots and thus would prevent construction of several of the houses.' 

Now, suppose the servient estate owner develops a plan to relocate the 
easement. The easement's new location will make room for all seven lots and 
houses. The new driveway on the relocated easement will be just as wide and 
safe to use as the current one. The easement will terminate at the same points 
on the public road and the dominant estate. The servient estate owner will 
pay all costs of relocating the easement, including planning, construction, and 
preparation and recordation of a written instrument documenting the 
relocation. The servient estate owner will also assure that the dominant estate 
owner enjoys uninterrupted use of the easement in its current location until 
the new driveway is inspected and complete. 

If the dominant estate owner rejects these plans, does the servient estate 
owner have any recourse? In some U.S. states, the servient estate owner 
would have a reasonable prospect of obtaining judicial relief because a 
servient estate owner enjoys aright—quite robust in some states and more 

This hypothetical is loosely based on the facts ofM.P.M. Builders, LLC v. Dvvyer, 809 N.E2d 
1053 (Mass. 2004). For detailed discussion of A~I.P.NI. Builders, see infra notes 188-92. 
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limited in others—to relocate an easement to a more convenient location, at 

the servient estate owner's expense, provided the new location. offers the 

same functional benefit to the easement holder.2 In the other states and the 

District of Columbia, the opposite rule, commonly known as the "mutual 

consent rule," generally prevails: even if the proposed relocation will not 

cause any material harm to the easement holder and will greatly benefit the 

servient estate owner, a servient estate owner cannot relocate an easement 

unless the easement holder consents.3

This predicament has frustrated servient estate owners seeking to develop 

their land, not to mention their real estate lawyers, for many decades. 

Fortunately, a practical solution to this problem and the resulting disharmony 

in American property law is now at hand. On July 15, 2020, the Uniform Law 

Commission (the "ULC," formerly known as the National Conference of 

Commissioners of Uniform State Laws), approved and recommended to the 

states a new uniform act, the Uniform Easement Relocation Act ("the 

U.E.R.A." or "the Act") that offers a carefully balanced, judicially controlled 

mechanism to help landowners, their lawyers, and courts solve this recurring 

problem that has interfered with the productive development of land 

burdened by an easement in many states.4 During the past two years, the 

U.E.R.A. was introduced in five state legislaturess and has been adopted in 

Nebraska and Utah 6 Other state legislatures will likely consider the Act in 

the near future as they focus on reigniting stagnant economies and addressing 

the chronic undersupply of housing in the United States. 

The U.E.R.A. solves the problem presented by the mutual consent rule by 

giving the owner of a servient estate the right to relocate an easement to 

another location on the servient estate, or to other (and, at the servient estate 

ZSee infra Parts I.B, I.C.1, I.E.I, and I.F. 

3See infra Part [.E. 2-3. 

4 UNiF. EASEMENT RELOCATION ACT (UNIF. L. COMM'N 2020); see also Easement Relocation 

ACt, UNIFORM LAW COMMISSION, https://www.uniformlaws.org/committees/communiry-

home?communitykey=ec690784-90d6-42c3-99ea-1e13a49c8540&tab=groupdetails (last visited 

July 20, 2021). 

'S.B. 164, 73d Gen. Assemb., Reg. Sess. (Colo. 2021); L.B. 501, 107th Leg., Reg. Sess. (Neb. 

2021); S.B. 106, 81st Leg., Reg. Sess. (Nev. 2021); H.B. 414, 64th Leg., Gen. Sess. (Utah 2021); 

S.B. 266, 85th Leg., Reg. Sess. (W. Va. 2021); For more details see Easement Relocation Act, UNIF. 

L. CotvtNt'N, https://www.uniformlaws.org/committees/community-

home?communitykey--ec690784-90d6-42c3-99ea-Ie13a49c8540&tab=groupdetails (last visited 

July 20, 2021). 

62021 Neb. L.B. 501 (enacting NEB. REv. SrA'r. § 76-2,128 et seq.); 2022 Utah H.B. 132 

(enacting UTpx CODE § 57-13c-101 et seq.). 
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owner's expense, provided the relocation does not materially reduce the 

utility of the easement, increase the burden on the easement holder in its use 

or enjoyment of the easement, impair the easement-related purpose for which 

the easement was created, or impair the physical condition, use, or value of 

the dominant estate served by the easement.' The U.E.R.A. carefully 

circumscribes this right by requiring a servient estate owner to obtain judicial 

approval for an easement relocation opposed by an easement holder.g The 

Act also excludes several categories of easements from its scope.9 Finally, 

the Act provides many other important safeguards for the easement holder 

and other potentially affected interest holders.'o

As with all uniform acts promulgated by the ULC, wide adoption of the 

U.E.R.A. will resolve significant conflicts between the states. As intimated 

above, before 2000, courts in many states employed the mutual consent 

rule." This rule, however, was not uniformly followed. From time to time 

some state courts permitted unilateral easement relocation by a servient estate 

owner when the benefits of relocation for the servient estate owner were large 

and the impact on the easement holder was minimal or non-existent.'Z Other 

courts effectively condoned unilateral easement relocations by rejecting a 

dominant estate owner's request for injunctive relief based on equitable 

balancing principles.13 Further, a number of state statutes allow easement 

relocation in particular circumstances." One state, Louisiana, has always 

allowed a servitude (the civil law analogue of an easement) to be relocated at 

the servient estate owner's expense as long as the new location is equally 

convenient for the dominant estate owner.15

~UNiF. EASEMENT RELOCATION ACT §§ 4(1}{3), (6); see also id. § 7 (assigning expenses of 

relocation to the servient estate owner). 

a See generally id §§ 5-6. 

ySee id. § 3(b)(l). 

1°See id. § 5(b)(1)(B}{D) (regtiring service of summons and complaint); rd. § 8 (imposing 

duty of good faith); id. § 9(a) (requiring recordation of relocation affidavit and protecting easement 

holder's ability to use easement until necessary improvements aze complete); id. § 9(b) (detailing 

limited effect of relocation and addressing priority). 

"See infra Par[ 1I.A. 

~ZSee infra Part II.B(1). 

13 See infra Part II.B(2). 

14See infra Part II.F. 

~' La. Ctv. CODE Atata. art. 748 (2021), discussed infra Part II.C. The Commonwealth of Puerto 

Rico has also long employed the same civil law servitude relocation Wile. P.R. Laws Atvty. tit. 31 

§ 1673 (2020); P.R. CoD[Go CIv. 481 (1930). 
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In 2000, the American Law Institute, following Louisiana's civil-law-

inspired servitude relocation rule, promulgated Section 4.8(3) of the 

Restatement Third of Property: Servitudes ("the Restatement").16 The 

Restatement rule allows a servient estate owner to relocate an easement, at 

the servient estate owner's expense, if the relocation does not lessen the 

utility of the easement, increase the burden on the easement holder in its use 

or enjoyment of the easement, or frustrate the easement's purpose." 

Following the promulgation of Section 4.8(3), a number of state courts, 

including the state supreme courts of Colorado, South Dakota, and 

Massachusetts, adopted a robust version of the Restatement.'$ Some courts 

adopted the Restatement but limited its application to undefined easements 

or other particular kinds of easements.19 Other state courts rejected the 

Restatement approach.20 The U.E.R.A. builds upon Section 4.8(3) of the 

Restatement but adds new substantive and procedural safeguards and 

addresses issues not addressed by the Restatement but implicated by a 

statutory unilateral relocation right.21

This Article makes the case for adoption of the U.E.R.A. It argues that 

the U.E.R.A. establishes a carefully balanced statutory regime that protects 

the interests of an easement holder in its use and enjoyment of an easement 

and protects the physical condition, use, and value of a dominant estate but 

also offers a servient estate owner a crucial safety valve. It allows a servient 

estate owner to escape the deadlock than can result from application of the 

traditional mutual consent rule, particularly to the extent that rule allows an 

easement holder to permanently block a reasonable easement relocation 

request or demand a ransom payment.ZZ At a broader level, the U.E.R.A. will 

enable the legal system to achieve the often significant aggregate social and 

economic benefits that can result from a successful easement relocation 

16 RES"I'ATEMENT (THIRD) OF PROP.: SERVITUDES ~ 4.8(3) (AITI. L. IriSt. 2000), di5CU55Cd tnfrlr 

Part II D. 

~~Id. 

~aSee infra Part I.E.I. 

19See infra Part I.E.2. 

'-°See infra Part I.E.3. 

Z' [n addition to excluding certain categories of easements from its scope and requiring that a 

servient estate owner file a civil action, Unif. Easement Relocation Act §§ 3-4, the act also protects 

the easement holder's interest in maintaining uninterrupted use and enjoyment ofthe easement until 

necessary improvements aze complete. /d. § 9(b). 

'-ZSee generally infra Part III.A-B. 
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without imposing any material harm on the easement holder.23 Rather than 
produce more litigation and uncertainty as some critics of the Restatement 
(or any deviation from the mutual rule have suggested), the U.E.R.A. will 
lead to greater cooperation and accommodation between servient estate 
owners and easement holders, could well lower the cost of easements, and 
will ultimately facilitate the use of easements in private land use planning.Z' 
Finally, the U.E.R.A. helps rebalance the rights of both parties in an easement 
relationship by giving the servient estate owner, as well as the easement 
holder, a reasonable opportunity to adopt to changing circumstances, 
particularly economic and land use changes that might not have been 
anticipated at the time the easement was created.zs

Part I of this article lays out the legal landscape prior to promulgation of 
the U.E.R.A, including: (A) the development of the mutual consent rule over 
two centuries of American case law; (B) the emergence of minority 
approaches allowing unilateral easement relocation in certain circumstances; 
(C) Louisiana's lengthy experience with servitude relocation under its Civil 
Code; (D) the dispersion of the civil law rule originating in France to other 
civil law jurisdictions and the appearance of flexible approaches to easement 
and servitude relocation in other common law and mixed jurisdictions; (E) 
the arrival of Section 4.8(3) of the Restatement; (F) judicial reactions to the 
Restatement, including decisions adopting its approach in whole or in part 
and decisions rejecting it; and finally; (F) other state statutes that already 
allow for easement relocation in specialized circumstances. 

Next, Part II provides a section by section exposition of the Act, 
highlighting not only the benefits the Act provides to a servient estate owner 
but also the numerous substantive and procedural safeguards for easement 
holders and other interested parties. By explaining the structure and details 
of the Act and demonstrating the Act's responsiveness to objections raised 
about the Restatement, the article reveals that the U.E.R.A. establishes a 
meaningful but nuanced easement relocation right, nested within a carefully 
constructed procedural regime that enhances fle~bility for a servient estate 
owner and allows useful development of a servient estate without imposing 
any material easement-related harm on an easement holder. Part III 
articulates the primary justifications for adoption of the U.E.R.A while 

See generally infra Part III.B. 

Z'~See generally infra Part III.A. 

See generally infra Part III.C—E. 



07 LOve'rr (DO NO'r De~~'e) 3/31/?022 2:30 PM 

BAYLOR LAW REVIEW [Vol. 74:1 

responding to other arguments made in opposition to the Restatement. Part 

IV concludes. 

I. EASEMENT AND SERVITUDE RELOCATION BEFORE THE U.E.R.A. 

A. The Rise of the American Mutual Consent Rule 

Before 2000, under the majority common law rule, a servient estate owner 

whose property was burdened by an easement could not relocate the 

easement without the easement holder's consent.zb This rule emerged early 

in the nineteenth century, sometimes in response to an attempt by an

easement holder to change the location of an easement without the burdened 

landowner's consent.Z' 1n the second half of the nineteenth century, and 

particularly in the twentieth century, the rule hardened into its current 

categorical form that rigidly requires a servient estate owner to obtain consent 

for an easement relocation even when a proposed relocation would not cause 

any material harm to the easement holder and would provide substantial 

benefits to the servient estate owner.28 As the following discussion also 

reveals, this rule is somewhat anomalous in the law of easements. In many 

other situations, the law of easements relies—without controversy it seems—

on open-textured reasonableness standards to govern the long-term 

relationship between the servient estate owner and the easement holder.29

1. The Nineteenth Century: A Tentative Start Toward Formalism 

Although its precise origins in the common law are unclear,30 the mutual 

consent rule emerged in U.S. case law during the first half of the nineteenth 

century. One early decision restricting unilateral easement relocation appears 

26See, e.g., Stamatis v. Johnson, 224 P.2d 201, 202-03 (Ariz. 1950), modified on reh'g, 231 

P.2d 956 (Ariz. 1951); Davis v. Bruk, 411 A2d 660, 665 (Me. 1980); R.C.R., Inc. v. Rainbow 

Canyon, Inc., 978 P.Zd 581, 588 (Wyo. 1999). See also Joty W. BRVCe & JnNtEs W. E[.v, JR., THE 

LAW OF EASEMENTS AND LICENSES IN LAND § 7.13 (2021). 

Z~See generally infra Par[ I.A.1. 

ZBSee generally infra Par[ I.A2. 

29See generally infra Part I.A.2. 
3oThe origins and history of the English version of the mutual consent rule are beyond the scope 

of this article. However, the first edition of Gale's influential treatise on the law of easements, 

published in 1839, acknowledges the rule in the context of ways ofnecessity. See C.J. Gn[.E & T.D. 

WHATLEY, A TREATISE ON THE LAW OF EASEMENTS 248 (1839) (Observing, without CIt3t10n CO 

any authority, that "[i]f, however, the right of way has once been assigned, its course cannot be 

altered by either party without the consent of the other"). 
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in an 1815 New York case, Wynkoop v. Burger, in which the owner of land 
burdened with a right of way sought to alter a portion of its route, after the 
route had been established by the initial parties' conduct.31 Although the 
easement holder tacitly accepted one alteration, the court rejected the servient 
estate owner's attempt to make another, noting that "it would be extremely 
unjust to allow the plaintiff in error to be changing this road whenever he 
pleased" and that the proposed second alteration "is evidently injurious to the 
defendant in error, as it increases the distance of travelling, in a small 
degree."32 As it may only reflect a narrow, context-specific finding that the 
proposed relocation would burden the easement holder, Wynkoop hardly 
stands for an immutable rule denying a servient estate owner the right to 
relocate an easement in all cases. 

In 1858, the Supreme Judicial Court of Massachusetts rendered another 
important easement relocation decision in Jennison v. Walker.'3 In this case, 
the servient estate owner had granted an easement to a neighboring property 
owner in 1800, allowing the neighbor the right to lay and maintain an 
aqueduct from a spring located on the servient estate to the dominant estate.3a

After 1818, however, the dominant estate owner stopped using the aqueduct, 
and the servient estate owner destroyed a portion of the aqueduct.35 In 1855, 
the dominant estate owner, "the grantee" of the easement in the court's 
phrasing, went on the servient estate unilaterally, cleared out and walled up 
a reservoir that served as the water source for the aqueduct, and laid lead 
pipes to his own land in a direction different from the former aqueduct 
because a railroad now crossed that route.36 After the servient estate owner 
sued and the trial court ruled in his favor granting nominal damages, the 
Massachusetts Supreme Judicial Court affirmed.37

Writing for the majority, Justice Bigelow not only found that the 
easement had likely terminated due to non-user,38 but also stated that once an 
easement's location has been effectively fixed by the conduct of the parties, 
"it cannot be changed at the pleasure of the grantee."39 Justice Bigelow 

" 12 Johns 222, 223 (NY 1815). 
sz Id. 
33See 77 Mass. (11 Gray) 423 (1858). 

34Id. at 423. 
ss /d. 
3vld at 423-24. 
37Id. at 423-25. 
38ld. at 425 26. 
3914 at 426. 
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framed his rationale for limiting the ability of the grantee, the dominant estate 
owner, to modulate the location of an easement in terms of "[c]onvenience 
and justice," recognizing that if the court were to establish a rule indulging 
the dominant estate owner here "it would be open to questions of great doubt 
and difficulty, and would make the servient estate in great measure subject to 
the unrestrained control of the owner of the easement."40 Citing Wynkoop and 
one other decision similarly restraining an easement grantee, the court added, 
"[i]t has therefore been held that the course of a way, when once established, 
cannot be altered by either party without the consent of the other."41 The 
decision in Jennison reveals the glimmering emergence of the mutual consent 
rule, but apparently as dicta, and, quite significantly, only after the court 
rejected the notion that a dominant estate owner could claim an unfettered 
right to relocate an easement, reasoning that such a rule would excessively 
subjugate the servient estate to the dominant estate owner's control. 

In his 1863 monograph, A Treatise on the American Law of Easements 
and Servitudes, Emory Washburn, the Busby Professor of Law at Harvard, 
did not articulate the mutual consent rule but cited two other decisions in 
support of the proposition that a servient estate owner and an easement holder 
could enter an oral agreement to discontinue an old right of way and replace 
it with a new one in a different location and that the agreement would be 
binding once the physical relocation took place.4'- Amore stringent version 
of the mutual consent rule, however, began to emerge soon after publication 
of Washburn's treatise. 

In its 1866 decision in Gore v. Fitch, the Supreme Judicial Court of Maine 
addressed the obstruction of a right of way created by express grant in 1849.43
The right of way at issue in Gore featured a defined width and passed by the 
rear of two houses in a particular direction. The court ultimately rejected 
the servient estate owner's attempt to change the right of way from its well 

''° Id. 
°1 Id. at 426-27. The other decision cited in Jennison was Jones v. Percival, 22 Mass. (5 Pick.) 

485, 494-95 (1827) (rejecting a plea that a landowner acquired an unrestricted right to pass 
anywhere over a neighbor's salt marsh by prescription and adding that, even if the claimant had 
been granted such an easement, once its location had been fixed, the grantee should not have a right 
to change its course unilaterally). 

'~Z EMORY WASHBURN, TREATISE ON THE AMERICAN LAW OF EASEMENTS AND SERVITUDES 

200 (1863) (discussing and quoting Pope v. Devereaux, 71 Mass. (5 Gray) 409 (1855), and Smith 
v. Lee, 80 Mass. (14 Gray) 473, 480 (1860)). 

a' 54 Me. 41, 43 (1866). 
'1°Id. 
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understood position to a new one.45 Adopting a more formalistic approach 
that would be repeated many years later by the same court,46 the court in Gore 
reasoned: 

The day after its execution the rights of the grantee were the 
same as plaintiffls rights [today]. Whatever was conveyed 
could not be reclaimed and new rights substituted. The 
conveyance left nothing optional with the grantor. It was 
absolute; it was unchangeable by him alone.'" 

Thirty years later, Leonard Jones' Treatise on the Law of Easements, 
published in 1898, stated an equally abstract, concise, and categorical version 
of the rule—"[a] way once located cannot be changed by either party without 
the consent of the other."48 Interestingly, Jones relied heavily on Jennison, 
which, as noted above, actually involved judicial restraint on the ability of a 
dominant estate owner to change the location of an easement once the 
location had become fixed.49 In addition, although he cited ftve other 
nineteenth century decisions involving a servient estate owner seeking to 
relocate an easement in support of his version of the mutual consent rule,so

Jones also cited several decisions, besides Jennison, that similarly concerned 
an easement holder (often a railroad company) seeking to change the route 
of an easement or otherwise change the terms of a right of way agreements' 

2. The Twentieth Century: Crystallization and its Discontents 

The categorical version of the mutual consent rule crystalized over the 
course of the twentieth century, particularly in several frequently cited 

''!d. at 45 6. 
°~ Davis v. Bruk, 411 A.2d 660, 665 (Me. 1980) (quoting Gore, 54 Me. at 45). 

'"'Gore, 54 Me. at 45. 

"i8 LEONARD A. JONES, A TREATISE ON THE LAW OF EASEMENTS § 352, at 283 (1898). 

#9See id. (citing Jennison v. Walker, 77 Mass. (11 Gray) 423, 426 (1858); id. § 344, at 279-80. 

i°JONES, supra note 48, § 352, at 283, n.3 (citing Manning v. Port Reading R. Co., 33 A. 802 
(N.J. 1896); Chandler v. Jamaica Pond Aqueduct Corp., 125 Mass. 544, 550 (1878); Bannon v. 
Angier, 84 Mass. (2 Allen) 128, 129 (1861); Smith v. Lee, 80 Mass. (14 Gray) 473, 480 (1860)). 

'' JoNEs, supra note 48, § 352, at 283, n3 (citing Wood v. Mich. Air-Line Ry. Co., 51 N.W. 
263, 264-65 (Mich. 1892); Palfrey v. Foster, 17 So. 425, 426 (La. 1895); St. Joseph Cnty. v. S. 
Bend & M. St. Ry. Co., 20 N.E. 499 (Ind. 1889); but see id. (also citing Keating v. Hayden, 30 Ill. 
App. 433, 434-35 (1888) (dominant estate owner was justified in refusing to use old road across 
servient estate after parties had agreed to and implemented a new road in slightly different 
location)). 
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appellate court decisions.52 Interestingly, though, a number of these decisions 

reveal the tenuousness of the rule as a matter of legal policy. Appellate courts 

often had to reverse rulings of trial court judges who resisted a remorseless 

application of the mutual consent rule, especially in cases involving 

easements created in the distant past, long before the current owners acquired 

their property, and when the current easement location caused either actual 

harm to the servient estate owner or prevented useful development of the 

servient estate and a relocation would have caused little or no injury to the 

easement holder.53 Some of the cases also reveal a crucial asymmetry at the 

heart of easement relationships. On one hand, under the common law, an 

easement holder generally can make any use of an easement that is 

reasonably convenient or necessary to enjoy an easement for its intended 

purpose,54 and can even alter the manner, frequency, and intensity of use of 

an easement in light of changing technological developments.55 On the other 

hand, under the mutual consent rule, the servient estate owner cannot alter 

the location of an easement to facilitate development of the servient estate 

regardless of any exogenous changes in the surrounding area or the 

reasonableness of the proposed relocation.sb

The Washington Supreme Court's decision in White Bros. & Crum Co. 

v. Watson is the first twentieth century decision that played a significant role 

in entrenching the mutual consent rule but also reveals its potential for abuse 

and social and economic wastes' Ironically, like many of its nineteenth 

century precursors, the dispute actually involved a dominant estate owner 

seeking to relocate an easement,58 in this instance an irrigation easement over 

mountainous land acquired by the dominant estate owner's predecessors 

under the doctrine of prior appropriation.59 The dispute arose after a severe 

3z See, e.g., Stamatis v. Johnson, 224 P.2d 201, 203 (Ariz. 1950), modified on reh'g, 231 P.2d 

956 (Ariz. 1952); Davis v. Bruk, 411 A.2d 660, 664 (Me. 1980). 

i 3See, e.g., Smith v. Jackson, 104 S.E. 169, 170 (N.C. 1920); Sakansky v. Weir, 169 A. 1, 2 

(N.H. 1933); Davis, 4l 1 A.2d at 661-62, 664--66. 

i°See BeuCE 8c Etv, supra note 26, § 83 (emphasizing the open-ended, flexible, even "elastic" 

nature of an easement holder's right to use an easement and the correlative nature of judicial inquiry 

into the scope of easement holder's use rights). 

/d. §§ 83-8.4; 25 Ana. JUR. 2n Easements and Licenses § 74 (2021). The well-established 

rule allowing an easement holder significant flexibility to intensify the use of an easement also 

appeazs in the RESTnTEMEt~'[', supra note 16, at § 4.10. 

i6 BRUCE & ELY, sz~pra note 26. 

'~Seegenerally 117 P. 497 (Wash. 1911). 

381d. at 498. 

sold 
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flood destroyed the dominant estate owner's flume and ditch and washed 

away a creek's banks at the source of the waters located on the servient 

estate.6° If the easement could not be modified in response to the flood, most 

of the water flowing to the dominant estate would be lost to percolation and 

evaporation, thus rendering the dominant estate unfit for cultivation.61 When 

the dominant estate owner proposed to move the point of diversion a modest 

distance upstream, construct a cement dam, and lay a pipe along the existing 

right of way, the servient estate owners refused to consent even though it 

presented no risk of injury to the servient estate.bZ

After a great deal of turmoil, the Washington Supreme Court eventually 

affirmed a trial court judgment in favor of the servient estate owners, holding 

that the dominant estate owner could not make any change in the source point 

for the water, or the length, location, or means of the water's conveyance 

through the easement, without the consent of the servient estate owner 

because the easement became "fixed and determined" at the time of its 

creation.63 Indeed, the court unconditionally sustained the servient estate 

owners' refusal to cooperate and rejected the dominant estate owner's request 

for a flexible interpretation of the parties' rights, effectively rendering the 

easement's location unalterable and treating the dominant estate owner's 

request for an equitable adjustment to the easement's location and other 

attributes as a potentially coercive private taking despite the potential benefits 

for all parties.64 Warning that "[n]o amount of hardship in a given case would 

justify the establishment of such a precedent,"65 the court denied it had any 

capacity "to measure the comparative needs of private parties and compel a 

transfer to the one most needing and who might best utilize the property."66

Nine years later, in Smith v. Jackson, a trial court would have allowed a 

servient estate owner to plough an ancient right of way established by 

prescription that was causing erosion and interfering with the servient 

owner's farming activities.b' Even though the servient estate owner had 

constructed a new right of way providing the dominant estate even shorter 

vu~d

e1 Id 
~zld. 

G3 /d. at 499. 
b°Id. 
6' Id. 
6GId 
~~Smith v. Jackson, 104 S.E. 169, 169-70 (N.C. 1920). 
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access to a public road,68 the North Carolina Supreme Court reversed the trial 

court, castigating the judge for even permitting the relevant testimony and 

emphasizing that "[i]t was the title to the easement which was the issue to be 

decided, and not whether it was injurious to the defendants' farm."69

According to the court, all that matters in a case involving a problematic 

easement location is the "title," not the easement's mode of creation or its 

ongoing impact on the servient estate. 

In Sakansky v. Wien, another crucial building block in the emerging 

mutual consent wall, the New Hampshire Supreme Court applied similar 

logic to reject a special master's recommendation allowing a servient estate 

owner to make adjustments in aneighteen-foot-wide right of way established 

by an 1849 deed.7° To develop his property the servient estate owner 

proposed a building, albeit one that would include an eight-foot-high opening 

for the right of way in its original location, and a new right of way next to the 

building that would provide additional access to the dominant estate for any 

vehicles that could not ftt through the opening." Noting that "neither party 

had any absolute or unlimited right in the old right of way," the special master 

approved the plan using a "rule of reasonableness."7z The New Hampshire 

Supreme Court rejected this equitable solution, however, acknowledging that 

although a "rule of reason" should govern the rights of the dominant and 

servient estate owner generally,73 the dominant estate owner could insist upon 

use of the easement in its original location, no matter how unreasonable that 

insistence might be.74 The rigidity of the mutual consent rule, as formulated 

here in Sakansky, stands out amidst the general fluidity of other rules 

governing an ongoing easement relationship, particularly the rule that an 

easement holder is generally entitled to make any use of the servient estate 

that does not unreasonably interfere with enjoyment of the servient estate,75

and rules that give an easement holder fairly wide discretion to use, repair, 

and maintain an easement based on open-textured reasonableness standards 

Bald at 170. 

bald. 

7° 169 A. 1, 1-2 (N.H. 1933). 

~~ Id. at 2. 

'Zld. 

7314 

7° Id. at 3.

'RESTATEMENT, supra note 16, at § 4.9. See also BaUCE & ELY, supra note 26, § 83, 

discussed supra note 54. 
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that take account of the use-based interests of the servient estate owner or 

other easement holders.76

As the twentieth century unfolded, courts increasingly applied the mutual 

consent rule in this rote and formalistic fashion, disregarding any benefits 

that an easement relocation could produce for the proponent and the 

insignificance of harm to the objector." General treatises like Corpus Juris 

and American Jurisprudence reinforced judicial perceptions of the 

immutability of the mutual consent rule with terse statements of their own.78

One of these frequently cited treatises, American Jurisprudence, also offered 

what turned into a commonplace rationalization for the rule by suggesting 

that "treating the location as variable would incite litigation and depreciate 

the value and discourage the improvement of the land upon which the 

easement is charged."79 Although it offered essentially no justification for 

this rationalization,8° the treatise's suggestion that variability of an easement 

would lessen the burdened estate's value and impede development makes 

sense only in the context of cases, like Jennison v. Walker, involving a 

~~ RESTATEMENT, supra note 16, at § 4.10 (stating that a servitude holder is "entitled to use the 

servient estate in a manner that is reasonably necessary for the convenient enjoyment of the 

servitude" and that "the manner, frequency, and intensity of use may change over time to take 

advantage ofdevelopments in technology and to accommodate normal development ofthe dominant 

estate), § 4.12 (stating that "holders of sepazate servitudes creating rights to use the same property 

must exercise their rights so that they do not unreasonably interfere with each other") (emphasis 

added), § 4.13 (stating that except to the extent the terms of an instrument provide otherwise, a 

servitude holder has a duty "to repair and maintain the portions of the servient estate and the 

improvements used in the enjoyment of the servitude . . . to the extent necessary to (a) prevent 

unreasonable interference with the enjoyment of the servient estate . . . .") (emphasis added). 

"See, e.g., Beville v. Allen, 237 P. 184, 185 (Ariz. 1925); Edgell v. Diwer, 402 A.2d 395, 

397-98 (DeL Ct. Ch. 1979). 

~" 19 C. J. Easements § 215, at 973 (1920); 17 At~t. JUtt. Easements § 87, at 988-89 (1938). 

'y 17 Atvt. JUR. Easements § 87, at 989. 

80The only authority cited by the American Jurrspnrdence authors for this important claim is 

"Annotation: 5 L.R.A. (N.S.) 854 [ 1907]", which actually refers to along-forgotten, annotated case 

report series known as Lawyers Reports Annotated (Neiv Series) whose own references are quite 

obscure, citing merely one California Supreme Court decision, Winslow v. City of Vallejo, 84 Pac. 

191 (Ca. 1906), which held [hat a city enjoying a right of way to lay a pipe on a servient estate did 

not have the right to lay additional pipes unless that right was clearly given by grant. It seems that 

the American Jurisprudence authors invented their litigation incitement and property value 

depreciation rationalizations more or less out of thin air. 
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dominant estate owner's attempt to relocate an easement81 or attempts to 

transform a fixed easement into a floating easement.gZ

Two more notable decisions, one from Arizona and the other from Maine, 

consolidated this drift toward formalism, property abstraction, and disregard 

for social and economic waste in easement relocation doctrine by restating 

the mutual consent rule in the context of easement relocation proposals that 

would have clearly facilitated useful development on servient estates.83

Moreover, by adding new rationalizations for the mutual consent rule, these 

two decisions substantially impeded the development of an alternative, more 

flexible approach. 
First, in Stamatis v. Johnson, the Arizona Supreme Court rejected a 

servient estate owner's proposal to relocate a prescriptive irrigation easement 

only twenty-six feet to facilitate a plan to build a residential subdivision, even 

though the servient owner estate offered to replace the irrigation ditch located 

in the original right of way with a modern, underground, concrete pipeline 

that would have furnished water in the same quantity and just as conveniently 

as the old ditch.g~ Importantly, the supreme court justified its application of 

the mutual consent rule by pointing to several of the earlier twentieth century 

decisions discussed above,S5 and by asserting, in reliance on the thinly 

supported American Jurisprudence rationalization mentioned above, that the 

opposite approach, allowing the location of an easement to be varied when 

the benefits of relocation are substantial and the relocation would not harm 

the easement holder, would "incite litigation" and lower the value of and 

discourage investment in the parcels affected by the easement.86 Writing in 

dissent, however, Justice Udall expressed frustration with the majority's 

holding, which effectively ordered the "reopening of an old, unsightly, 

81 See generally 77 Mass. (11 Gray) 423 (1858). 

gZSee Hannah v. Pogue, 147 P.2d 572, 575 (Cal. 1944) (justifying the rule that an easement 

holder cannot change location of an easement, even if the proposed change would cause no harm to 

or actually benefit the servient estate owner, because such a right would transform an easement with 

a fixed location into a "floating easement"). 

R3 Stamatis v. Johnson, 224 P.2d 201 (griz. 1950), modrfred on reh'g, 231 P2d 956 (Ariz. 

1952); Davis v. Bruk, 411 A.2d 660 (Me. 1980). 

S°224 P.2d at 202-03. 

"'!d. at 203 (citing and discussing White Bros. & Crum Co. v. Watson, 117 P. 497, 497 (Wash. 

1911), Beville v. Allen, 237 P. 184, 185 (Ariz. 1925), and Hannah, 147 P2d at 575). 

eGStamatis, 224 P.Zd at 203 (quoting 17 Atvt. JuR. Easements § 87 (1938)). As discussed supra 

note 79, the American Jurisprudence treatise writers were likely contemplating cases in which an

easement holder sought to change the location of an easement, rather than, as in Stamatis, a proposal 

by a servient estate owner to relocate an easement. 
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wasteful, open irrigation ditch down the center of a `blacktop public 
street' . . . just to satisfy the whim of the plaintiff," commenting that it 
"shocked [his] conscience."87 According to Justice Udall, the court could 
have easily exercised "its broad, equitable powers" and found a way to do 
"justice between the parties, without perpetuating for all times an archaic and 
dangerous instrumentality of irrigation."$$

Thirty years later, in Davis v. Bruk, the Maine Supreme Court vacated a 
trial court judgment permitting a servient estate owner to relocate, at her own 
expense, a vehicular right of way that passed close enough to her house to 
put it at risk of damage and put the servient owner and her guests in physical 
peril.S9 The Maine Supreme Court bolstered its reliance on the mutual 
consent rule by first quoting or discussing several of the leading decisions 
cited above,90 including the absolutist conception of an easement offered 
more than a hundred years earlier in Gore v. Fitch.91 More important, the 
court rejected the servient estate owner's plea to narrow the scope of the 
mutual consent rule and permit unilateral relocation by the servient estate 
owner when (1) the change of location is slight, (2) the servient owner bears 
the expense of relocation, (3) the relocated easement retains the same 
terminal points, and (4) the new location is just as or more convenient than 
the old location to the dominant estate owner.92 Echoing Sta~natis,93 the Davis 
court rejected this plea for moderation and flexibility because it would 
introduce "uncertainty into land ownership" and "proliferate litigation which 
the general rule as prevails in Maine has tended to prevent."94 In addition, the 
court suggested that allowing any scope for unilateral easement relocation by 
the servient estate owner would deprive the dominant estate owner "of the 
security of his property rights in the servient estate" and could lead to 
"harassment."95 Finally, the Davis court advanced another rationale for 
maintenance of the mutual consent rule, one that would become a staple of 
future law and economics-oriented defenses of the rule—the notion that all 

$~Id. at 204 (Udall, J., dissenting). 

geld. 

R9411 A.2d 660, 661 2, 664--66 (Me. 1980). 
901d. at 664-65 (quoting Sakansky v. Wein, 169 A. 1, 3 (N.H. 1933)) (citing and discussing 

Smith v. Jackson, 104 S.E. 169, 170 (N.C. 1920)). 

91 Id. at 665 (quoting and discussing Gore v. Fitch, 54 Me. 41, 45 (1866)). 

9-/d. at 665 (emphasis added). 

93 224 P.2d at 203. 

94411 A.2d at 665. 
95 ~d. 
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market participants in transactions involving land burdened and benefitted by 

an easement have fully incorporated the common law default rule into their 

bargains.96 As the Davis court explained: 

A unilateral relocation rule could confer an economic 

windfall on the servient owner, who presumably purchased 

the land at a price which reflected the restraints existing on 

the property. Such a rule would relieve him of such restraints 

to the detriment of the owner of the dominant estate whose 

settled expectations would be derailed with impunity.97

It is worth noting that the Davis court did not offer any empirical evidence 

for this claim. 
In short, with Stamatis v. Johnson and Davis v. Bruk, the common law 

mutual consent rule crystallized into a seemingly iron-clad, formalistic 

"property rule" prohibiting any kind of judicially controlled, ex post 

readjustment of an easement's location using an "in-kind" liability rule.98

Courts justified the rule with a cluster of repeated arguments: (1) allowing 

any non-consensual ex post relocation by the servient owner will "incite 

litigation" and produce "uncertainty" for easement holders;99 (2) an easement 

represents an absolute property right, no less robust than a fee simple 

absolute;'oo and (3) allowing any form of unilateral easement relocation for 

servient estate owners, no matter how constrained, could produce windfall 

gains and losses because all market participants presumably have perfect 

knowledge of the common law default rule when they enter into transactions 

involving land burdened and benefited by an easement.1°' Years later, 

academic commentary critical of Section 4.8(3) of the Restatement 

96See infra Part III.B. 

9741 I A.2d at 665. 

98 See John A. Lovett, A Bend in the Road: Easement Relocation and Pliability in the New 

Restatement (Third) of Property: Servitudes, 38 CoNty. L. REV. 1, 9-26, 43-77 (2005) 

(conceptualizing the debate over Section 4.H(3) of the Restatement in light of the "property rule" 

and "liability Wile" paradigm and arguing for a refined "pliability rule" approach to easement 

relocation). 

~Stamatis v. Johnson, 224 P2d 201, 203 (Ariz. 1950), modified on reh'g, 231 P2d 956 (Ariz. 

1952); Davis, 411 A.2d at 665. 
ioo~ite Bros. & Crum Co. v. Watson, 117 P. 497, 499 (Wash. 1911); Smith v. Jackson, 104 

S.E. 169, 170 (N.C. 1920); Davis, 411 A.2d at 665. 

1°~ Davis, 411 A.2d at 665. 
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essentially repeated these same arguments, with only modest additional 

justifications.1°Z

B. Judicial Resistance to the Mutual Consent Rule 

Although the mutual consent rule assumed a dominant position in 

American common law by the middle-to-late twentieth century,1°3 the rule 

was never quite as monolithic and universal as its judicial and academic 

advocates have claimed. Some courts always refused to follow the rule and 

approved unilateral easement relocation by a servient estate owner in a 

variety of factual circumstances. Some courts carved out an exception 

permitting unilateral easement relocation if the relocated easement provides 

the same functional benefits to the easement holder, the servient estate owner 

absorbs all costs, and the relocation does not materially inconvenience the 

easement holder.1°~ Other courts drew on equitable balancing principles and 

effectively approved a servient estate owner's unilateral relocation of an 

easement by denying injunctive relief to the easement holder when the degree 

of change in the location of the easement was modest, the interests of the 

servient estate owner were substantial, or the easement holder acquiesced to 

the relocation.'os

1. Same Functional Benefit and No Inconvenience 

A number of decisions, sometimes overlooked by subsequent 

commentators or courts, refused to follow the majority mutual consent rule 

and adopted a more flexible approach to easement relocation that focused on 

the functional purpose of an easement rather than formalistic conceptions. 

For example, in Brown v. Bradbury, a 1943 decision, the Colorado Supreme 

Court affirmed a unilateral easement relocation by relying on equity and 

earlier Colorado case law indicating that an irrigation ditch could be modified 

if it still provided "adequate and satisfactory means" for an easement holder 

1°ZSee infra Part IV. 
iu3See, 2.g., 2HA CORPUS JURIS SECLJNDUM ~~ 21I-12, 8t 42 23 (2008); 25 Abl 7UR. 2D. 

Easements and Licenses § 69, at 565 6 (2004); 7 THOMPSON ON REAL PROPERTY § 60.04(C)(ii) 

at 460 (David Thomas ed. 1994). Curiously, one particularly influential mid-twentieth century 

treatise did not mention the problem of easement relocation at all in its lengthy chapter on 

CBSCRICIILS. JAMES A. CASNER, ED., AMERICAN LAW OF PROPERTY, VoL. II, § 5.1 et seq. (1952) 

(authored by Oliver S. Rundell). 

~~'~ BRUCE & ELY, supra note 26, § 7:16, at 489. See infra Part I. B.1. 

~~' BRUCE & ELY, supra note 26, § 7:16, at 489. See infra Part I.B.2. 
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to receive its water.1°6 1n Brown, the servient estate owner unilaterally filled 

an old, unmaintained irrigation ditch easement located in the middle of his 

estate ne~ct to his house, and constructed a new ditch next to another reserved 

right of way at the edge of his estate, to reduce the risk that his young child 

would slip and drown in the old ditch and to enhance the land's overall 

utility.1°'Finding that the relocated ditch was "equal inefficiency to the old 

one for the purpose intended" and that the dominant estate owner suffered no 

resulting injury, the Colorado Supreme Court affirmed the trial court's 

rejection of the dominant estate owner's request for an injunction requiring 

the servient estate owner to reconstruct and restore the ditch to its former 

location, concluding that the trial court decision was "extremely fair."1°8 In a 

subsequent decision, the Colorado Supreme Court partially limited the Brown 

doctrine but still relied on it to hold that a trial court could refuse to order a 

servient estate owner to restore a relocated ditch easement to its former 

location and instead fashion alternative relief "where other equities have 

arisen."109
In Cozby v. Armstrong, a 1947 Texas Court of Civil Appeals decision, the 

defendant, a servient estate owner, attempted to divert a right of way that 

passed directly in front of her house to a new location.11° After a trial, a jury 

found that (1) the dominant estate owners' use of the old road deprived the 

servient estate owner of the reasonable and practical use of her residence and 

a portion of her land, and (2) the new road built by the servient estate owner 

was just as suitable, convenient, and economical for the dominant estate 

owners as the old one."' After acknowledging the mutual consent rule but 

also case law suggesting that an easement holder cannot abuse an easement 

so as to prevent the servient estate owner from making a reasonable use of its 

property,"Z the Court of Civil Appeals upheld the jury determination and 

reversed the trial court ruling in favor of the dominant estate owner."' The 

court emphasized that the new location benefited the servient estate owner 

by preventing automobile dust and light from entering her house and by 

~u~ 135 P.2d 1013, 1014 (Col. 1943). 

1°~/d. at 1013. 

ioa~d at 1013-14. 

1°9 Valley Dev. Co. v. Weeks, 364 P.2d 730, 732 (Col. 1961). 

~~0205 S.W.2d403,405 (Tex. App.—Fort Worth 1947, writrePdn.r.e.). 

'~~ld. at 407. 

~~Zld. at 407--08. 

113 /d. at 408. 
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generally expanding the utility of the servient estate."4 It also noted that, 

despite its greater length and a new turn, the new route still "did not 

discommode" the dominant estate owners because the termini had not 

changed and the number of gates had actually been reduced."5 In short, the 

court allowed the relocation to stand because it "was not so drastic as to 

impair the rights and title of the appurtenant easement.""6

A decade later, in Millison v. Laughlin, the Maryland Court of Appeals 

drew on similar principles in holding that the holder of aquasi-easement for 

an electric line had the right to maintain the line across the servient estate but 

did not have the right to insist that the appurtenances, including the electricity 

poles, remain in the exact same location."' Notably, the court explained its 

decision by drawing on previous Maryland decisions that supported the 

proposition that "a servient owner may modify the instrumentalities of the 

easement if by doing so he does not materially affect the rights of the 

dominant owner,""8 and by noting case law from other jurisdictions which 

"support the doctrine that the owner of a servient tenement may make minor 

changes in the instrumentalities of the easement so long as he does not 

interfere in any substantial degree with the enjoyment of the easement by the 

dominant owner."119 In the late 1990s, a Pennsylvania court also approved a 

servient estate owner's request to relocate a prescriptive easement in 

circumstances reminiscent of all of these decisions.120 Finally, Kentucky 

courts have also regularly allowed roadway easements to be modified 

unilaterally as long as the modification does not alter the termini of the 

easement and the relocation does not produce material inconvenience for the 

easement holder.1z ` 

~ ~;Id. 

~ ~'!d. 
~~~Id. 

~~~ 142 A2d 810, 813-16 (Md. 1958). 

11e1d. at 815. 

~~~Id. at 816. 

12°Soderberg v. Weisel, 687 A.2d 839, 844 (Pa. Super. Ct. 1997) (approving relocation when 

new location would not unreasonably interfere with use and enjoyment of easement, termini aze 

unchanged, and the relocated easement would eliminate a safety risk to the servient estate owner's 

young children). 

1z' Wells v. Sanor, 151 S.W.3d 819, 823 (Ky. Ct. App. 2004); Stewart v. Compton, 549 S.W.2d 

832, 833 (Ky. Ct. App. 1977); Terry v. Boston, 54 S. W.2d 909, 90 910 (Ky. 1932). But see Adams 

v. Pergrem, No. 2006-CA-001861-MR, 2007 WL 4277900, at *3 (Ky. Ct. App. Dec. 7, 2007) 

(incorrectly citing Wells in dicta as supporting mutual consent rule). In Wells, the court also 

suggested in dicta that Kentucky's minority rule allowing unilateral relocation may only apply to 
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The willingness of courts in this sporadic but never completely repressed 
line of decisions to modify an easement as long as the modification does not 
materially affect or substantially interfere with the use of an easement is 
significant. These decisions reveal that some courts have always been willing 
to exercise judicial discretion and bend the mutual consent rule to provide a 
measure of flexibility for servient estate owners. 

2. Equitable Balancing at the Remedy Stage 

During the last two decades of the twentieth century, a number of judicial 
decisions also injected flexibility into easement relocation disputes by 
focusing on remedies or other equitable factors. Several decisions 
acknowledged the majority mutual consent rule but effectively condoned 
unilateral easement relocations by rejecting easement holder requests for 
injunctive relief after a unilateral easement relocation had occurred, typically 
by noting that the easement holder had suffered no real damage because of 
the relocation and that the cost of reestablishing the original easement would 
be substantial.'ZZ Other decisions allowed unilateral easement relocations to 
stand primarily on the basis that an easement holder signaled acquiescence 
by not objecting timely and thus leading the servient estate owner to assume 
consent had been granted,'z' or because the scope of the relocation was small 
and an easement holder acquiesced for a relatively long period.124 Several 
decisions have also permitted unilateral relocations ofnon-express easements 

easements created by prescription. Wells, I50 S. W.3d at 824 n.2 (citing Gabbazd v. Campbell, 176 
S.W2d 4l 1 (Ky. 1943)). 

' ZZ Vossen v. Forrester, 963 P.2d 157, 161-62 (Or. Ct. App. 1998); Umphres v. J.R. Mayer 
Enters., Inc., 889 S.W.2d 86, 90 (Mo. Ct. App. 1994); Kline v. Bernardsville Assn, Inc., 631 A.2d 

1263, 1267 (N.J. Super. Ct. App. Div. 1993); Mackin v. Mackin, 439 A.2d 1086, 1088, 1090 (Conn. 
1982). 

~~See, e.g., Proulx v. D'Urso, 805 N.E.2d 994, 997 (Mass. App. 2004); Anderson v. De Vries, 
93 N.E.2d 251, 255 (Mass. 1950); Braxton v. March, 457 S.E.2d 81, 84 (Vt. 1995); Ericsson v. 

Braukman, 824 P.2d 1174, 1177 (Or. Ct. App. 1992). 

HZ'S. Star Cent. Gas Pipeline, Inc. v. Murray, 190 S.W3d 423, 430-31 (Mo. Ct. App. 2006). 
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to stand on similar equitable grounds, particularly in the case of easements 
created by implication 125 or necessity.'Z6

C. The Civil Law Approach: Louisiana and the World 

1. Louisiana 

Grounded in its civil law tradition and borrowing from the first moderr► 
civil code in the world, the 1804 French Civil Code (also known as the Code 
Napoleon),~Z' Louisiana has long provided that a conventional servitude may 
be relocated unilaterally by the servient estate owner.128 According to Article 
748 of the Louisiana Civil Code, a dominant estate owner must accept the 
relocation of a servitude if three conditions are met: (1) the servitude's 
original location "has become more burdensome for the owner of the servient 
estate" or "prevents him from making useful improvements on his estate;" 
(2) the new location is "equally convenient" for the exercise of the servitude; 
and (3) "[a]11 expenses of relocation are borne by the owner of the servient 

'Z'Enos v. Casey Mountain, Inc., 532 So.2d 703, 706 (Fla Dist. Ct. App. 1988); Millson v. 
Laughlin, 142 A.2d 810, 813-816 (Md. 1958). See also Bubis v. Kassin, 803 A.2d 146, 151-52 
(N.J. App. Div. 2002) (denying dominant estate owners' request for injunctive relief and allowing 
relocation of an implied beach access easement because enforcement of the easement in its original 
location "would have a severe adverse effect upon the [servient owners'] beneficial enjoyment of 
their property," and this adverse effect "substantially outweighs the inconvenience to [the dominant 
owners] in being required to walk [a longer distance to the beach]"). 

X26 Bode v. Bode, 494 N. W.2d 301, 304-O5, 305 n.2 (Minn. Ct. App 1992); Huggins v. Wright, 
774 So.2d 408, 410, 412 (Miss. 2000); Taylor v. Hays, 551 So.2d 906, 908-10 (Miss. 1989). 

~Z'C. Civ. (Fr.) art. 701 (Dalloz 2020 ed.). See also Tire CODE NAPOLEON OR FREt~1CH Ctv►L 
CODE, translated by a Barrister of the Inner Temple, Art. 701, at 192 (1824) ("Nevertheless if this 
original assignment has become more burdensome to the proprietor of the estate subjected to the 
servitude, or if he is prevented ftom making there advantageous repairs, he may offer to the 
proprietor of the other estate, a place equally commodious for the exercise of his rights and the latter 
shall not be at liberty to refuse."). 

~Zg La. Civ. Code Ann. art. 748 (2021). For a detailed discussion of the history and recent 
experience of servitude relocation in Louisiana and another mixed jurisdiction with strong civil law 
roots, see John A. Lovett, A New Way: Servitude Relocations in Scotland and Louisiana, 9 ED[rt. 
L. REv. 352 (2005). 1'he source of the current code provision is Article 777 of Louisiana's 1870 
Civil Code. La. Civ. Code art. 777 (1870). The 1870 Civil Code provision, and iu precursors in the 
1825 Louisiana Civil Code and the 1808 Digest of the Laws in Force in the Territory of Orleans, 
Louisiana's very fast civil code, were all copied, practically verbatim from Article 701 of the 1804 
French Civil Code (Code Napoleon). !d. at 377-80. The inspiration for Article 701 of the 1804 
French Civil Code, however, is unclear. !d. at 378. 
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estate."129 Similarly, the Louisiana Civil Code allows the owner of an estate 

burdened by a legal servitude of passage benefitting an enclosed estate (the 

civil law analogue of an easement by necessity) to relocate the servitude "to 

amore convenient place at his own expense, provided that it affords the same 

facility to the owner of the enclosed estate."13o

Reported appellate court decisions applying the Louisiana Civil Code's 

servitude relocation regime began to appear in the late 1920s.13 ' In an 

important 1970 concurring opinion in Denegre v. Louisiana Public Service 

Commission, Justice Albert Tate, Jr. clarified that the Civil Code's servitude 

relocation principles applied to all manner of conventional servitudes, 

whether created by express agreement, judgment, prescription, or destination 

of the owner (Louisiana's version of quasi-easements implied by prior 

use).'32 Citing an important French doctrinal source, Marcel Planiol, Tate 

emphasized that "the plain intent of [Louisiana's servitude relocation 

articles] is to permit the court to displace the site of the previous servitude, 

even if established by agreement or judgment, when the servitude is localized 

at a place too burdensome on the encumbered estate."133 Justice Tate 

concluded with a powerful exposition of the interlocking utilitarian and 

freedom-promoting rationales for the state's servitude relocation regime, 

stressing that "the interests of society are furthered by the free use of land by 

private owners for its most advantageous social utility" and observing that 

"the full ownership of land is favored, as against restrictions upon its use 

imposed decades or even centuries in the past, provided that no prejudice is 

caused to property rights conferred by conventional agreement of the parties 

or predecessors in title."13a

Subsequent Louisiana decisions have generally stressed the necessity (or 

at least the advisability) of a servient estate owner seeking judicial approval 

before attempting to relocate a servitude without the consent of the servitude 

129 La. Civ. Code Ann. art. 748 (2021). 

130 La. Civ. Code Ann. art. 695 (2021). See Lovett, supra note 128, at 379-80 (discussing 

historical sources of Article 695 in prior Louisiana civil codes and noting that this provision did not 

have a source in the Code Napoleon). 

13~ Lovett, supra note 128, at 380--83 (reviewing Louisiana case law dating from 1928 through 

1965). 
i3Z Denegre v. La. Pub. Serv. Comm'n, 242 So.2d 832, 835 n.2 (La. 1970) (Tate. J., concurring). 

'331d. at 838-39. 

13{Id. at 839. 
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holder.135 Over the years, Louisiana courts have frequently applied the Civil 

Code's servitude relocation articles, in some cases rejecting proposed 

servitude relocations because the new location would result in substantial 

inconvenience or loss of servitude utility to the dominant estate owner136 and 

in other cases approving relocations to permit servient estate development 

when the new servitude location would not impair a servitude's utility.137

2. International Dispersion 

As noted earlier, the flexible, utilitarian civil law approach to servitude 

relocation first appeared in Article 701 of the 1804 French Civil Code and 

remains unchanged in French Law today.138 In North America, two other 

mixed jurisdictions besides Louisiana have adopted the traditional civil law 

approach to servitude relocation: Quebec139 and Puerto Rico.'ao

In Europe and Latin America, many legal systems have either adopted the 

French approach or expanded it with their own innovations. The Belgium 

Civil Code, for instance, retained the exact same language (and even same 

article number) as used in the French Civil Code for two centuries,14' with 

only slight modifications in language and a new section reference in its most 

recent incarnation.142 The Civil Code of Spain essentially reproduces the text 

of Article 701 of the French Civil Code without any significant changes. 14' 

The Greek Civil Code reproduces the same fundamental servitude relocation 

13iDiscon v. Sazay, Inc. 265 Sold 765, 772 n.4 (La. 1972); Hotard v. Perrilowc, 8 La. App. 

476, 477 (La. Ct. App. 1928); Brian v. Bowlus, 399 So.2d 545, 550 (La. 1981) (Lemmon, J., 

concurring in part and dissenting in part on rehearing) (asserting that servient estate owner should 

either obtain the servitude holder's consent or "have the relocation approved and the new location 

fixed by the court"). 

13G Welch v. Plan. and Zoning Comm'n of East Baton Rouge Paz., 220 So.3d 60, 64-68 (La. Ct. 

App. 2017); Woodward v. Gehrig, 707 So.2d 1322, 1324 (La. Ct. App. 1998); Fuselier v. Hebert, 

526 So.2d 1169, 1172 (La. Ct. App. 1988); Delfice Land Corp. v. Ciws Lands of La., 330 So.2d 

631, 623-33 (La. Ct. App. 1976). 

137 Coleman v. Booker, 94 So3d 174, 177-78 (La. Ct. App. 2012); Ogden v. Bankston, 398 

Sold 1037, 1043 5 (La. 1981); Holiday City Builders v. Acadian Aviation Corp, 386 So.2d 1019, 

102 21 (La. Ct. App. 1980); Ramsey v. Johnson, 312 So.2d 671, 672 (La. Ct. App. 1975). 

138 C. Civ. (Fr.) art. 701 (Dalloz ed. 2020). 

139Civ. Code (Quebec) art. 1186. 

1°o p R. Codigo Civ. art. 953 (2021); P.R. Codigo Civ. art. 953 (1930). 

1°~ Code Civil (Belgium) art. 701 (John H. Crabb trans., 1982). 
~4ZCode Civil (Belgium) art. 3.124 (2020). 

'a'Civil Code (Spain) azt. 545 (Julio Romanach, Jr. trans., 1994). 
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principles originally developed in France, though in slightly more abstract, 
functional terms.'~4

The modern Dutch Civil Code, in force since the early 1990s, also offers 
the same servitude relocation calculus first articulated in the French Civil 
Code by stating that a servient estate owner can change the location where an
easement is exercised to another location on the servient estate at its own 
expense provided the relocation does not diminish "the right of the owner of 
the dominant property to exercise the easement."145 In another provision, 
however, the Dutch Civil Code permits a court to modify or even cancel an 
easement at the demand of a servient owner based on unforeseen changed 
conditions as long as twenty years have passed since the creation of the 
servitude.146

Interestingly, under the Italian Civil Code and the relatively new 
Brazilian Civil Code, a servient estate owner and a dominant estate owner 
are both granted a right to relocate a servitude at their own expense, although 
the conditions for a dominant estate owner to achieve a unilateral relocation 
are slightly more demanding.147 In Italy, the servient estate owner can also 
transfer the servitude to other land it owns or even to land owned by a third 
party, provided the servitude continues to be equally convenient to the 
dominant estate owner.148

Under the influential German Civil Code, the BGB, even when the 
"actual use" of a real servitude is restricted to "a part of the servient piece of 
land," the servient estate owner may demand removal of the servitude's use 
"to another location which is equally suitable for the holder of the right, if 
the use on the present location is especially onerous" and the servient estate 

''µCivil Code (Greece) Sec 1128 (Constantin Taliadoros trans., 2000). 

14iNBW (Netherlands) Book 5, 2R. 73(2) (1992) (THE CIVIL CODE OF THE NETHERLANDS, 

Hans Wazendorfet al. trans., 2009). 

'a~ld. art. 78. 

"'C.C. (Italy) art. 1068 (Mario Beltramo et al. trans. and eds., Oceana 2010) (granting 

servitude relocation right to servient estate owner if "the original use has become more burdensome 
for the servient land or interferes with work, repairs, or improvements on it," and the new location 
offers the dominant estate owner "an equally convenient place for the exercise of his rights" and 
granting same right to dominant estate owner "ifhe proves that the change produces a considerable 
advantage for him and does not cause damage to the servient land"); C.C. (Brazil) art. 1384 (2004) 
(Julio Romanach, Jr. trans. Lawrence Pub. 2011) ("A servitude may be moved from one place to 
another by the owner of the servient estate, at his own expense, if this does not in any way diminish 
the advantages of the dominant estate, or by the owner of the latter, at his cost, if there were a 
considerable increase in the advantages and no prejudice to the servient estate."). 

" e C.C. (Italy) art. 1068 (Susanna Beltramo trans. and ed. West 2012). 
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owner bears the cost of removal and pays in advance.'''9 Moreover, this right 

to relocate a servitude applies even if "the part of the piece of land to which 

the use is limited is deter►nined by legal transaction."150 Finally, the servient 

estate owner's right to relocate a servitude under this provision "cannot be 

excluded or limited by legal transaction."15' The German Civil Code thus 

treats the servitude relocation principle first announced in the French Civil 

Code as a mandatory, nonwaivable right. 

Finally, the Swiss Civil Code tracks the general principles of servitude 

relocation first articulated in the French Civil Code and adds that the servient 

estate owner's relocation right applies "even if the particular place affected 

by the servitude is entered in the [land] register."15z Another article in the 

Swiss Civil Code goes further and provides that a predial servitude can be 

erased at the servient owner's demand if the servitude has "ceased to benefit 

the dominant property," and even allows the servient owner to obtain total or 

partial relief from the servitude by compensating the dominant estate owner 

if the servitude provides "some benefit to the dominant property, but this 

benefit if of little importance in comparison with the burden imposed on the 

servient owner."`s''
Just as noteworthy as these developments in the civil law world, a 

surprising number of common law jurisdictions abroad (in Australia, New 

Zealand, Canada, and the United Kingdom) have also effectively embraced 

the same approach to easement relocation by adopting statutes that grant 

courts broad authority to modify or even terminate an easement when a 

modification or termination would not substantially injure the easement 

holder or changed conditions otherwise justify modification or 

termination.`sa Other common law jurisdictions, including England and 

~'~9BGB § 1023 (S. Forrester et al., Rothman & Co. trans., 1975). See also BGB § 1023 (Simon 

L. Goren trans., 1994). 

1i°BGB § 1023 (S. Forrester et al., RoUunan & Co. trans., 1975). 

"'Id 

~'Z C.C. (Switz.) § 742 (Iry Williams, Oxford trans., 1925). 

153 C.C. (Switz.) § 736. 

~'~CONVEYANCING ACT 1919 (New SOUth We1C5) § 89(1); PROPERTY LAW ACT 1974 

(Queensland) § 181(1); CONVEYANCING AND LAW OF PROPERTY ACT 1H84 (T85(112I118) ~ 84C(1); 

Law of Property Act 2000 (NT) § 177; PROPERTY LAW ACT 2007 (NCW ZC3lSTld) § 317(1); 

PROPERTY LAW ACT (British Columbia) (RSBC 1996, c 377) § 35; PROPERTY (NORTHERN 

IttELnND) OttnEx 1978 (SO 1978/459 (N[ 4) §~ 3(1)(c), 5(1), 6(2). C,f.~ LAND AND CONVEYANCING 

REFORM Ac'r 2009 § 50 (Republic of Ireland) (permitting modification or dischazge of freehold 

covenants but not mentioning easements); LAW OF PROPERTY ACT 1958 § 84(1) (ViCtOil3) (SazTIB 

as to restrictive covenants). ~ 
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Wales and Ontario, have also considered whether existing judicial authority 

to modify or extinguish restrictive covenants should be expanded to allow for 

modification or extinction of easements.155 Scotland, a mixed jurisdiction that 

has modernized much of its property law in recent decades, has long allowed 

the owner of land burdened by a predial servitude to apply to its Lands 

Tribunal for the discharge or modification of the servitude.'sb

Finally, the Supreme Court of Appeal of South Africa recently 

reconsidered its approach to the subject of unilateral servitude relocation.157

After surveying developments around the world and noting its inherent power 

to develop the common law and its new constitutional duty to account for 

"the interests of justice,"158 the court discarded South Africa's own early 

twentieth century version of the mutual consent rule.159 In its place, the court 

chose to adopt the flexible approach used in the Netherlands, France, 

Louisiana, and Scotland, among other jurisdictions, and fashioned a new rule 

allowing a servient estate owner to relocate a predial servitude without the 

consent of the dominant estate owner, as long as the servient estate owner 

15` Although Section 84(1) of the Law of Property Act of 1925 allows landowners in England 

and Wales to apply for and ob[ainjudicial discharge or modification of a restrictive covenant on the 

grounds ofobsolescence or other utilitarian bases, the statute does not apply to easements. Ti-[e Law 

OE PROPERTY ACT 1925 § S4(1) (3S a171Ctlded by THE LAW OF PROPERTY ACt 1969, Sch. 3, SI 

2009/1307). In response to calls for reform from scholazs and courts, KEViN GRAY BZ SUSAN 

FRANCIS GRAY, ELEMENTS OF LAND LAW ¶ 5.1.85, at 63(x37 (5'~ ed. 2009) (criticizing English 

mutual wnsent rule, noting Restatement, and recommending that unilateral relocation oY' an

easement be allowed as an insubstantial interference with dominant estate owner's interest "if the 

relocation causes him no inconvenience or loss of utility and is `necessary to achieve an object of 

substantial public and local importance and value"') (quoting Greenwich Healthccme National 

Health Service Trust v. London cmd Quadrant Housing Trust, 77 P & CR 133, 138-39 (1999)), the 

Law Commission of England and Wales has recommended that the jurisdiction of the Lands 

Chamber be extended to allow for the modification or dischazge of easements on similar terms on a 

p[OSpeCtiVe baSi5. LAW COMMISSION, MAKING LAND WORK: EASEMENTS, COVENANTS AND 

PROFITS A PRENDRE, Law. Com. No. 327, §§ 7.27-736, at 162-64 (2011). The Ontario Law 

Commission has also recommended that Ontario provincial courts' power to modify or extinguish 

COVCIIazItS bC CXCC17dEd t0 C3SCri1CtttS. ONTARIO LAW REFORM COMMISSION, REPORT ON BAS[C 

PRINCIPLES OF LAND LAW 154-156 (1996). 

1i6TITLE CONDITIONS ACT 2003 (2003 asp 9) (Scotland) § 909(1)(a)(1). For a detailed 

discussion of Scotland's experience with servitude relocation, see Lovett, supra note 128, at 363-

76, 389-92. 

~'~Linvestrnent CC v. Hammersley, 3 S.A. L. Rep. 283, 28(x93 (Sup. Ct. App. 2008). 

" 81d. at 291. 

~'~/d. at 292-93 (Sup. Ct. App. 2008) (overturning Gardens Est. Ltd v. Lewis, 1920 A.D 144, 

150, and Van Heerden v. Coetzee and Others, 1914 AD 167, 171-72). 
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pays the costs of the relocation and the relocation does not prejudice the 

owner of the dominant tenement.16o

Summing up that court's rationale, Judge Heher stressed the importance 

of permitting a servient estate owner a reasonable opportunity to develop the 

burdened land, especially when a right of way or a servitude was granted or 

created by prescription many years earlier, often well before the current 

owner even acquired the burdened land, the original contracting parties are 

long gone, and the surrounding environment has changed.16' As Judge Heher 

put it: "Properly regulated flexibility will not set an unhealthy precedent or 

encourage abuse. Nor will it cheapen the value of registered title or prejudice 

third parties."162 If a leading South African court can see its way toward a 

new rule on servitude relocation so forthrightly after considering 

developments across numerous legal systems, perhaps American legislatures 

should take note. 

D. Restatement (Third) of Property: Servitudes ~ 4.8(3) (2000) 

In 2000, the American Law Institute altered the landscape of easement 

and servitude relocation law in the United States when it promulgated Section 

4.8(3) of the Restatement (Third) of Property: Servitudes and essentially 

adopted the civil law approach long used in Louisiana and many other 

countries.163 Under this rule, a servient estate owner can relocate an easement, 

without the easement holder's consent, on the following terms: 

(3) Unless expressly denied by the terms of an easement, 

as defined in § 1.2, the owner of the servient estate is entitled 

to make reasonable changes in the location or dimensions of 

an easement, at the servient owner's expense, to permit 

normal use or development of the servient estate, but only if 

the changes do not 

' 6oLirrvestment, 3 S.A. L. Rep. at 292-93 (citing Love[t, s:~pra note 128, as "an instructive 

comparative survey [that] traces the progress of the law from the common Roman roots of Scotland 

and the state of Louisiana until the 21st cenhuy, showing how the tide is fuming from sU-ict 

adherence to contractual rights toward a utilitarian power of relocation that is judicially controlled 

or to legislative intervention having similaz effect'). 

~~~See rd. 
' bzld. at 293. For a detailed discussion of Limestment, 5CC AJ VAN DER WALT, THE LAW OF 

SEav['r[1~E5 421-24 (GJ Pienaar ed., 2016). 

~~See RESTA?EMENT, supra note 16, at § 4.8(3). 
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(a) significantly lessen the utility of the easement, 

(b) increase the burdens on the owner of the easement in 

its use and enjoyment, or 

(c) frustrate the purpose for which the easement was 

created.16a

In the revision comments to Section 4.8, the Restatement drafters, 

including, presumably, the Reporter for the Restatement (Third), Professor 

Susan French, articulated several rationales for this new approach.165 Most of 

the rationales are utilitarian in nature, although one is more historical. First, 

the drafters argued that because the new rule only allows a servient estate 

owner to move an easement if the change does not unduly interfere with "the 

legitimate interests of the easement holder," the new rule would increase 

aggregate utility by increasing "the value of the servient estate without 

diminishing the value of the dominant estate."166 In other words, the drafters 

claimed that an easement relocation under the calculus of Section 4.8(3) 

would be "Pareto efficient," meaning that while the servient estate is made 

better off by the relocation, the easement holder will not actually be any 

worse off, at least to the extent the easement continues to provide the same 

easement-related benefits to the holder.167

~~;Id. Subsections (1) and (2) of Section 4.8 address a different question—how to determine 

the original location and dimensions of a servitude when those features are not &xed by the 

instrument or circumstances surrounding creation of a servitude. ld at § 4.8(1 }{2). See also id. at 

cmt. (b) (explaining that subsection (1) gives the servient owner "the power to locate a servitude in 

the first instance") (emphasis added). Unfortunately, some courts have construed the broad 

statement in the introductory phrase of Section 4.8 ("Except where the location and dimensions aze 

determined by the instrument or circumstances surrounding creation of a servitude, [hey are 

determined as follows...") to mean that all of Section 4.8's subparts, including subsection (3) 

addressing servitude relocation, aze inapplicable whenever the location and dimensions of a 

servitude are set forth in the original instrument or otherwise defined at the outset, thus leading those 

courts to restrict their adoption of the Restatement to undefined easements. See, e.g., Lewis v. 

Young, 705 N.E.2d 649, 653-54 (N.Y. 1998); St. James Vill., Inc. v. Cunningham, 210 Pad 190, 

193-96 (Nev. 2009), discussed infra notes 207, 393 and accompanying text. See also Town of 

Ellettsville v. DeSpirito, 111 N.E3d 987, 992-94 (Ind. 2018) (explaining that Restatement drafters 

probably did not intend for Section 4.8(3) to be restricted to undefined, unfixed easements). 

16iSee RESTATEMEN?, supra note 16, at § 4.8 cmt. f. 
GG Id 

~~~See ROBIN PAUL MALLOY, LAW IN A MARKET CONTEXT 189 (2004) ("A change in the 

status quo is considered to be Pareto superior if it makes at least one person better off without 

making anyone else worse off."). The drafters of the Restatement did not address whether the 

easement holder might have some subjective reason for rejecting an easement relocation or the 
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Next, the drafters argued that the new rule would rebalance the rights of 
the servient estate owner and the easement holder in their ability to respond 
to changed circumstances. As the drafters noted, an easement holder already 
benefits from awell-established common law rule, recognized in Section 4.9 
of the Restatement, which provides that "the easement holder may increase 
use of the easement to permit normal development of the dominant estate, if 
the increase does not unduly burden the servient estate."'~S Allowing a 
servient estate owner to change an easement's location under Section 4.8(3)'s 
rule of reason would be "a fair tradeoff," the drafters argued, "for the 
vulnerability of the servient estate to increased use of the easement to 
accommodate changes in technology and development of the dominant 
estate."169

This argument about achieving a more functional balance between the 
parties to an easement was paired with a historical claim about the mutual 
consent rule—namely, the observation, confirmed to some extent by the 
discussion in Part I.A of this article, that many of the early decisions 
articulating the mutual consent rule actually involved judicial efforts to 
prevent an easement holder from unilaterally moving an easement."° Thus, 
the drafters noted that the reasons typically given for constraining an 
easement holder from being able to move an easement unilaterally (that it 
"would depreciate the value of the servient estate, discourage its 
improvement, and incite litigation") did not apply to servient estate owner 

theoretical counter-argument that only market exchanges are truly Pareto efficient. See id. at 18~-

90 (observing that the "classic example of a Pareto e~crent exchange is a voluntary mazket 

exchange where, by definition (in the absence of fraud, duress, or the like), both parties aze made 
better off, in their own estimation, by virtue of the exchange"). 

168 RESTATEMENT, supra note 16, at § 4.8 cmt. f (citing id. § 4.9). See also BRUCE & ELv, supra 

note 26, § 8:13 (acknowledging that an easements scope "may be expanded beyond the terms of 

the grant or the original usage, but the dominant owner may not unreasonably increase the burden 

on the servient estate") (footnote omitted). 

~~9 RESTATEMENT, supra note 16, at § 4.8 cmt. f. See also BRUCE & ELY, supra note 26, § 8:13 
(observing that in "controversies over expanded usage, courts balance the dominant owner's right 

to enjoy the easement and take advantage of technological innovations with the servient owner's 

right to make all use of the servient land that does not interfere with the servitude" and stressing 

that "[s]ince these rights are relative, courts must strive to protect the interests of both parties"). 

~~oSee RESTATEMENT, supra note 16, at § 4.8 cmt. f. 
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attempts to move an easement, with the possible exception of the litigation 
incitement rationale."' 

Turning to the specific concerns raised in Stamatis v. Johnson and Davis 
v. Bruk about the potential for an alternative rule to incite litigation, subject 
the easement holder to harassment, and, perhaps most important, bestow 
windfall gains on the servient estate owner while upsetting contractual 
expectations of the easement holder,"Z the Restatement drafters argued that 
the "safeguards" contained in Section 4.8(3) would "protect the easement 
owner's legitimate interests.""3 In a sense, this was a return to the argument 
about net aggregate utility, but the drafters acknowledged that even if the new 
rule produced some windfall gains for the servient estate owner (and windfall 
losses for the easement holder), this potential unfairness was outweighed by 
the prospect that the new rule would prevent an easement holder from 
blocking development of the servient estate even when a relocated servitude 
would serve the easement holder equally well."4

Finally, opening out to a much larger field of evaluation, the Restatement 
drafters suggested that the new rule's capacity to reduce the risk that a 
localized easement would unduly restrict a servient estate owner's future 
development value promised to make landowners more willing to grant 
easements, thus lowering their price in the long run, and thereby encouraging 
their use in private land use planning. " 5 As the next section will show, these 
arguments proved to be persuasive to some judges, as a number of U. S. courts 
fully or partially adopted the Restatement approach. 

E. Judicial Responses to the Restatement 

1. Decisions Adopting the Restatement 

During the 2000s, a number of state courts, including the state supreme 
courts of Colorado, South Dakota, and Massachusetts, and courts of appeal 
in Nebraska and Illinois, adopted the Restatement approach to easement 

"` Id. For a discussion of the reasons the U.E.R.A. does not provide an easement holder with a 
reciprocal right to relocate an easement without the servient owner's consent, see infra Part II.D, 
notes 295-302 and accompanying text. 

~~ZSee Stamatis v. Johnson, 224 P.2d 201, 203 (Ariz. 1950); Davis v. Bruk, 41 I A.2d 660, 661-
62, 664-66 (Me. 1980). 

173 S¢¢ RESTATEMENT, supra note 16, at § 4.8 cmt. f. 

~"See id. 
''See id. 
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relocation and applied it in a robust manner. " 6 in two other states, New York 

and Nevada, courts adopted the Restatement but limited its application to 

undefined easements."' Other state courts adopted the Restatement but 

limited its application even more narrowly."8

Robust Adoptions: In Roaring Fork Club, L.P. v. St. Jude's Co., a 

servient estate owner attempting to create a private fishing and golf club 

could not obtain consent from the owner of an adjacent dominant estate (a 

ranch) to modify various irrigation easements burdening the land. " 9 After the 

servient estate owner altered the easements (and the accompanying irrigation 

ditches) unilaterally by realigning channels, diverting water flows, enclosing 

portions of some ditches in pipes, and making other improvements, the 

dominant estate owner sued, seeking restoration of the ditches to their 

original location and removal of any improvements.18° The Colorado 

Supreme Court, however, ruled that the servient estate owner did not have to 

return to the status quo and held more generally that a servient estate owner 

can move or alter an irrigation easement, without a dominant estate owner's 

consent, if it obtains judicial authorization under the Restatement.18` 

In Roaring Fork, the court justified its adoption of the Restatement by 

citing the Restatement comments, academic commentary on the 

Restatement,182 and prior judicial decisions from Colorado and other states 

exhibiting flexibility on easement relocation.'g' The court emphasized that an 

easement relationship should be conceptualized in terms of mutual 

~~~See, e.g., Roaring Fork Club, L.P. v. St. Jude's Co., 36 Pad 1229, 1237-39 (Colo. 2001); 

Clinger v. Hartshorn, 89 P.3d 462, 469 (Colo. App. 2003); M.P.M. Builders, LLC v. Dwyer, 809 

N.E.2d 1053, 1057-59 (Mass. 2004); Cazlin v. Cohen, 895 N.E.2d 793, 796-99 (Mass. App. Ct. 

2008); Burkhart v. Lillehaug, 664 N.W.2d 41, 43 4 (S.D. 2003); Stanga v. Husman, 694 N.W.2d 

716, 718-20 (S.D. 2005); R & S Invs. v. Auto Auctions, Ltd., 725 N.W2d 871, 879-81 (Neb. Ct. 

App. 2006). 

~~~See Lewis v. Young, 705 N.E.2d 649, 653-54 (N.Y. 1998) (relying on a tentative draft of 

Section 4.8(3)); St. James Vill., Inc. v. Cunningham, 210 Pad 190, 193-96 (Nev. 2009). 

17eSee infra notes 207-211 and accompanying text. 

" 936 Pad at 1230. 

iao~d. at 123 31. 

18~See id. at 1230-31, 1237, 1239. 

182 Id. at 1232, 1237. 

187Id at 1235-37. In addition to citing the Colorado decisions in Brown v. Bradbury, 135 P2d 

1013, 1014 (Colo. 1943), and Valley Dev. Co. v. Weeks, 364 P.2d 730, 731 (Colo. 1961), the court 

discussed the New York Court of Appeals decision in Lewis v. Young, 705 N.E.2d 649, 654-55 

(N.Y. 1998) but did not limit its adoption ofthe Restatement to undefined easemenu. 
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accommodation and use maacimization, not inflexible property rights,' and 
specifically rejected the windfall gains and losses argument articulated in 
Davis v. Brzik by noting that the mutual consent rule can also lead to windfalls 
when parties have not anticipated its effect.'gs Returning to its predominant 
theme of mutual accommodation and flexibility, the court stressed once more 
that "each property owner ought to be able to make the fullest use of his or 
her property allowed by law, subject only to the requirement that he or she 
not damage other vested rights holders."18G

Although it held that the particular servient estate owner in Roaring Fork 
could be liable for trespass damages because of its failure to secure advance 
judicial authorization for the proposed relocations,'$'the court expressed its 
confidence in judicial competence to balance the respective rights of a 
servient estate owner and an easement holder.'$$ Curiously, almost as if to 
prove that judicial authorization for easement relocation would not be too 
lightly given in Colorado, several subsequent Colorado judicial decisions 
applied the Roaring Fork-Restatement framework and held that servient 
estate owners did not satisfy the Restatement's conditions for relocation.1S9

The South Dakota Supreme Court soon followed Colorado's example 
when it used the Restatement to approve a servient estate owner's unilateral 
regrading and reshaping of an access road that had occurred many years 
earlier and that significantly improved the road's quality.190 In 2005, the same 
court reaffirmed its reliance on the Restatement when it approved a servient 
estate owner's prior unilateral modification of an access easement (by 

'g;See Roaring Fork, 36 P.3d at 1235-37. 

1e'See id. at 1237 (responding to Davis v. Bruk, 411 A.2d 660, 665 (Me. 1980)). 
I66I~ 

' $'See rd. at 1234, 1237-38. 
1S8See id. at 1231, 1237-38. 
~$ySee Clinger v. Hartshorn, 89 Pad 462, 469 (Colo. App. 2003) (holding that relocation of a 

prescriptive easement used for guiding and outfitting purposes would be improper because of the 
increased burden potentially imposed on the dominant estate owner); City of Boulder v. Fazmer's 
Reservoir B~ Irrigation Co., 2l4 P.3d 563, 567-69 (Colo. App. 2009) (holding that city could not 
alter an irrigation ditch easement by running a hiking trail through a culvert under the ditch because 
alteration would materially and adversely affect the easement holder's maintenance rights). 

190See Burkhart v. Lillehaug, 664 N.W.2d 41, 42 4 (S.D. 2003). The access road at issue in 
Burkhart was initially noted on a plat at the time of its creation, but the plat did not contain any 
specific survey information related to its precise location, length, width, slope, grade, or any other 
qualities. Id at 42. Although the court noted the primitive origins of the easement, nothing in the 
court's holding suggests that the court's adoption of Section 4.8(3) hinged on the undefined nature 
of the easement in its original grant. !d. at 42-43. 
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creating two new corners and adding pavement) to facilitate development of 
an extensive planned community.19' 

Finally, in M.P.M. Builders, LLC v. Dwyer, the Supreme Judicial Court 
of Massachusetts approved a servient estate owner's request to replace, at its 
own expense, asixty-two-year-old cartway with two new access easements 
at another location on the servient estate to permit the construction of houses 
on three of seven subdivided parcels on the servient estate.192 Reversing a 
reluctant land court judgment in favor of the dominant estate owner,193 the 
supreme judicial court expressly adopted the Restatement, praising it as "a 
sensible development in the law," and one that "strikes an appropriate 
balance between the interests of the respective estate owners."'~ To buttress 
its holding, the court stressed the general principle that a servient estate owner 
should be able to make all beneficial uses of a servient estate "as long as the 
purpose for which the easement was originally granted is preserved," and 
rejected arguments typically advanced in favor of preservation of the mutual 
consent rule.195 Perhaps most significantly, the court in M.P.M. Builders 
addressed the tendency of some dominant estate owners to object to even a 
narrowly tailored, sensible request to relocate an easement that will have no 
material impact on the easement holder's use and enjoyment of the easement 
by emphasizing that an easement only "serve[s] a particular objective" and 
does not "grant the easement holder the power to veto other uses of the 
servient estate that do not interfere with that purpose."196 This key insight 
that a typical easement is created to serve an affirmative purpose and gives 

19 ~ See Stanga v. Husman, 694 N.W.2d 716, 718-20 (S.D. 2005). In Stanga, the court noted that 
the dominant estate owner could not prove that the modifications to the easement impeded access 
to his property. See id. at 719. In fact, observing that the modifications likely improved the road and 
were made for "legitimate planning and development purposes," the court held that the 
modifications were reasonable and satisfied the Section 4.8(3) criteria. See id. at 71 20. 

`9Z 809 N.E.2d 1053, 1055 (Mass. 2004). 

193 See id. at 1059. Apparently sympathetic to the servient estate owner's predicament, the land 
court judge described the case as "a cleaz example of an increasingly common situation where a 
dominant tenant is able to block development on the servient land because of the common-law Wile 
which . . .may well be the result of unreflective repetition of a misapplied rationale." Id. at 1056 
(alteration in original). 

19'Id. at 1057. 

19iSee id. at 1057-58. 
19Gld. at 1058. Tt~e court also observed that: (1) the Restatement "does not destroy the value" 

of the dominant estate; (2) a relocated easement is no less certain as a property interest than the 
easement in its original location; and (3) the common law mutual consent Wile threatened to turn a 
mere access easement into a possessory interest, "rather than what it is, merely a right of way." Id. 
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the easement holder a limited right to use the servient estate for that purpose 
but not a general veto power over other uses of the servient estate—is 
highlighted by the substantive criteria for easement relocation under the 
U.E.R.A.197

Although the court in M.P.M. Builders advised that a servient owner 
should always seek judicial authorization before embarking on a relocation 
and although it acknowledged that adoption of the Restatement could 
produce "increased litigation" in the short run, the court reasoned that 
desirable developments in the law, particularly ones that promote fairness 
and greater utility, should not be rejected merely because of the possibility of 
litigation.198 Indeed, the court predicted that "over time, uncertainties will 
diminish and litigation will subside as easement holders realize that in some 
circumstances unilateral changes to an easement, paid for by the servient 
estate owner, will be enforced by courts."199 In other words, the court 
predicted that its adoption of the Restatement would ultimately spur more 
negotiation than litigation.2°°

The Massachusetts court's prediction in M.P.M. Builders also appears to 
have been on target. Over the next sixteen years, only two other reported 
easement relocation decisions have appeared in Massachusetts. In one 
decision, an appellate court applied the Restatement to hold that a servient 
estate owner could relocate a pedestrian beach access easement to permit 
construction of a new house because the relocated path still protected the 
dominant estate owners' privacy and did not lessen the easement's utility.Zo' 

In the second decision, the Massachusetts Supreme Judicial Court reaffirmed 
its commitment to the Restatement approach to easement relocation and 
specifically held that an easement is not disqualified from relocation or 
modification merely because it is located on registered land, as opposed to 
recorded land, or because it is defined by reference to a land court plan.Z°z

197 See UNiF. EASEMENT RELOCATION ACT § 4(3) (UNIF. L. COMM'N 2020), diSCll5Sed infra 

Part II.D, note 309312 and accompanying text. 

19BSee 809 N.E2d at 1059. 
199 ~~ 

200 See ld 

ZoiSee Carlin v. Cohen, 895 N.E2d 793, 796-99 (Mass. App. Ct. 2008). 

'-°ZSee Martin v. Simmons Props., LLC, 2 N.E.3d 885, 893-96 (Mass. 2014). In Martin, the 
specific modification concerned a modest narrowing of the width of an access easement, not a 
relocation, but all pazties and judges agreed that the narrowing of the width of the easement did not 
negatively impact the use and enjoyment of the easement by the dominant estate owner. See id. at 
894. 
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A number of other appellate courts have also adopted the Restatement 

approach to easement relocation. Following the Colorado decision in Roaring 

Fork, the Nebraska Court of Appeals expressly adopted Section 4.8(3) to 

approve the relocation of a sanitary sewer lagoon easement.2°3 As in 

Colorado, the court observed that Nebraska case law also recognizes that the 

parties to an easement "enjoy correlative rights to use the subject property" 

and must have "due regard for each other and should exercise that degree of 

care and use which a just consideration for the rights of the other 

demands."zoa

Illinois courts have also been receptive to the Restatement. In 2009, an 

appellate court held that the Restatement approach is consistent with prior 

Illinois precedent allowing either party to an easement to make changes to 

the easement provided the changes are not "substantial," and indicating that 

in evaluating the "substantiality" of a proposed relocation, courts should 

apply the factors set forth in Restatement Section 4.8(3).zos In a later case, 

another Illinois appellate court again embraced the Restatement approach in 

deciding whether a servient estate owner could relocate an easement to 

facilitate a substantial development project.206 In summary, courts in five 

states (Colorado, South Dakota, Massachusetts, Nebraska, and Illinois) have 

adopted strong versions of the Restatement, applying its utilitarian criteria to 

a wide variety of easements even when the locations of those easements were 

well established by agreement. 

Limited Adoptions: Courts in another five states have partially adopted 

the Restatement approach to easement relocation by using its criteria but 

limiting its application to particular categories of easements. Courts in New 

York and Nevada, for instance, extolled the virtues of the Restatement 

approach but then limited its application to undefined easements, i.e., those 

without a specified metes-and-bounds description or some other indication 

zo3See R & S Ines. v. Auto Auctions, Ltd., 725 N.W.2d 871, 879-81 (Neb. Ct. App. 2006). 

Z~`/d. at 880. Notably, even though the sanitation lagoon's new location was farther away from 

the dominant estate, the Nebraska court approved the relocation and reconstruction of the sewer 

easement with new pipes because the relocated easement adequately met the dominant estate's 

waste disposal needs and, in fact, reduced environmental problems caused by the old lagoon's age. 

See id. at 875-77, 881. 

2°'See McGoey v. Brace, 918 N.E.2d 559, 563-67, 569 ([ll. App. Ct. 2009). 

'-°See 527 S. Clinton, LLC v. Westloop Equities, LLC, 932 N.E.2d 1127, 1138 (Ill. App. Ct. 

2010) (citing McGoey and the Restatement and holding that a servient estate owner may modify or 

relocate an easement "so long as the changes would not cause substantial hazm to the dominant 

estate"); 527 S. Clinton, LLC v. Wesdoop Equities, LLC, 7 N.E3d 756, 768 (Ill. App. Ct. 2014) 

(citing and discussing NlcGoey's "substantiality ofthe change" analysis with approval). 
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of the easement's location.2°'Although it initially rejected application of the 

Restatement to surface easements,208 the Vermont Supreme Court later 

adopted the Restatement to address relocation of sub-surface easements.2°9

Finally, a few courts have limited application of the Restatement to non-

express easements. A Pennsylvania court approved use of the Restatement 

for the relocation of prescriptive easements,21° and a South Carolina court, 

though generally praising Section 4.8(3), adopted it to approve the relocation 

of an easement by necessity but then indicated in dicta that an express 

easement should be more difficult to relocate.Z" 

2. Decisions Rejecting the Restatement 

Several state courts, including four state supreme courts, have clearly 

rejected the Restatement approach.Z'- In most of those decisions, courts 

simply recite the rationales originally given for the mutual consent rule in 

2°See, e.g., Lewis v. Young, 705 N.E2d 649, 653-54 (N.Y. 1998) (relying on a tentative draft 

of Section 4.8(3) and holding that easement holder's "mere use" of an undefined easement, without 

more, does not preclude relocation under its terms); St. James Vill., Inc. v. Cunningham, Z10 Pad 

190, 193-96 (Nev. 2009) (citing Levis and also citing introductory language of Section 4.8 ("Except 

where the location and dimensions are determined by [he insuvment or circumstances surrounding 

creation of a servitude, they are determined as follows... ") to restrict application of Section 4.8(3) 

to undefined easements). The Restatement drafters, however, likely intended for the introductory 

language of Section 4.8 cited by the court in St. James Village to apply only to questions surrounding 

the initial location of an easement and not a subsequent relocation. See RESTnTEtvtErrr, supra note 

16, at § 4.8 cmt. f (stating that Section 4.8(3)'s relocation right applies `finless expressly negated by 

the easement instrument'). 

-°SSee Sweezey v. Neel, 904 A.2d 1050, 1057-58 (Vt. 2006) (rejecting Restatement approach 

for surface easement but allowing servient owner to "bend the easement' around a new addition to 

his house). 
Zu9See Roy v. Woodstock Cmty. Tr., Inc., 94 A.3d 530, 537 0 (Vt. 2014). 

-1°See McNaughton Props., LP v. Barr, 981 A.2d 222, 225-29 (Pa. Super. Ct. 2009) (rejecting 

Restatement approach as applied to express easemenu as a question of first impression and limiting 

Soderberg v. Weisel, 687 A.2d 839, 842 (Pa. Sup. Ct. 1997) to prescriptive easements). 

Z~~See Goodwin v. Johnson, 591 S.E.2d 34, 37-39 (S.C. Ct. App. 2003). See also Sheppazd v. 

Justin Enters., 646 S.E.2d 177, 179 (S.C. Ct. App. 2007) (observing that South Carolina courts have 

not adopted the Restatement with respect to express easements). 
Zi2See, e.g., Weston St. Hartford, LLC v. Zebra Realty, LLC, 219 Aid 844, 851-54 (Conn. 

App. Ct. 2019); Town of Ellettsville v. DeSpirito, 111 N.E.3d 987, 992-97 (Ind. 2018); Stowell v. 

Andrews, 194 A.3d 953, 964-66 (N.H. 2018); Alligood v. LaSazacina, 999 A.2d 836, 839 (Conn. 

App. Ct. 2010); AKG Real Est., LLC v. Kosterman, 7l7 N.W.2d 835, 842 7 (Wise. 2006); 

MacMeekin v. Low Income Hous. Inst., Inc., 45 P.3d 570, 578-79 (Wash. Ct. App. 2002); Herren 

v. Pettengill, 538 S.E.2d 735, 736 (Ga. 2000). 
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pre-Restatement decisions. For example, the Georgia Supreme Court rejected 

an attempt to relocate an implied easement to facilitate a housing 

development on asixty-six-acre tract of land and rejected the servient estate 

owner's argument for adoption of the Restatement, claiming that the mutual 

consent rule promotes certainty and suggesting that at the time an easement 

is first created, both parties must have "considered all market factors, 

including their respective costs and benefits," before agreeing to the 

transaction resulting in the easement.213 In the court's view, the market 

should be able to overcome any resistance on the part of an easement holder 

to a reasonable relocation request and should produce an efficient outcome 

"if the benefits of relocation become substantial enough."Z' 4

A Washington appellate court decision rejected any consideration of the 

Restatement when it prevented anon-profit organization from moving an 

access easement that had been implied from prior use or created by 

prescription forty-three years earlier, even though the relocation would have 

allowed for the construction of atwenty-four-unit affordable housing 

development.215 In this decision, the court reviewed most of the case law 

discussed above, examined the Restatement, and even considered the larger 

debate surrounding the Restatement (Third) project of incorporating a more 

robust changed conditions doctrine into the law of easements and servitudes 

generally.216 In the end, however, the court adhered to the mutual consent 

rule because it "favors uniformity, stability, predictability and property 

rights" as opposed to the Restatement approach, which, in the court's view, 

favors "flexibility, and the development potential of the servient estate."Z" 

The Vermont Supreme Court employed similar reasoning in refusing to 

adopt the Restatement as applied to an express surface easement, even though 

it actually sanctioned a modest "bend" in the easement to accommodate a 

home addition encroaching on the easement.218 Courts in Connecticut and 

New Hampshire also recited the same rationales in rejecting invitations to 

zi3See Herren, 538 S.E.2d at 736. 

-i~/d. 

'- 'See MacrYleekin, 45 Pad at 578-79. 
Zi6See id. at 575-79. 

Z~~ld. at 579. Although the appellate court in Mac~Yleekin noted that the proposed new route 

involved several ninety-degree toms and its "zig-zag course" passed duough the pazking lot of the 

proposed development and thus might have produced significant inconvenience for the dominant 

estate owner, the trial court never had the opportunity to apply Section 4.8(3) to the merits of the 

proposed relocation. See id. 

'-' gSee Sweezey v. Neel, 904 A.2d 1050, 1054-58 (Vt. 2006). 
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apply the Restatement.Z19 The Wisconsin Supreme Court rejected an

invitation to relocate aforty-five-year-old express access easement to allrnv 

the development of an eighty-acre parcel of land on similar grounds, rejecting 

not only application of the changed conditions rule offered in Section 7.10 of 

the Restatement, but also the unilateral easement relocation rule in Section 

4.8(3).22° Finally, the Indiana Supreme Court recently rejected an invitation 

to apply the Restatement to relocate a private underground sewer easement, 

even though relocating the easement would have caused only minimal 

disruption to the dominant estate owner and would have increased the 

buildable space on the servient estate.2z1 That court recited many of the 

arguments discussed in previous decisions, alluded to confusion about the 

plain reading of Section 4.8, and also advanced a novel transaction cost 

argument based on the fact that the Restatement does not require advance 

judicial approval for a unilateral relocation by the servient estate owner.ZZZ

3. States Where Courts Continue to Apply the Mutual Consent 

Rule but Have Not Addressed the Restatement 

Over the past twenty-five years, ever since the Restatement or its tentative 

draft began to be widely discussed in judicial decisions and law reviews, 

courts in the District of ColumbiaZZ' and six states (Kansas, Maryland, 

Oregon, Virginia, West Virginia, and Wyoming) continued to apply the 

mutual consent rule without clearly rejecting or accepting the Restatement.ZZ4

-~~See Alligood v. LaSaracina, 999 A.2d 836, 839 (Conn. App. Ct. 2010) ("[T]he attributes of 

the majority rule, namely, unitormity, stability, predictability and judicial economy, outweigh any 

increased flexibility offered by the Restatement approach."); Weston St. Hartford, LLC v. Zebra 

Realty, LLC, 219 Aid 844, 851-54 (Conn. App. Ct. 2019); Stowell v. Andrews, 194 Aid 953, 

964-66 (N. H. 2018) (same, citing most of the decisions discussed above). 

-2°See AKG Real Est., LLC v. Kosterman, 717 N.W.2d 835, 842 7 (Wisc. 2006). 

lli See Town of Ellettsville v. DeSpirito, 111 N.E3d 987, 988-89 (Ind. 2018). 

ZZZSee id. at 992-97. For discussion of the transaction cost-lack of judicial approval azgument, 

see infra Part III.A430. 
ZZ3See Carrollsburg v. Anderson, 791 A.2d 54, 61 4 (D.C. 2002) (rejecting proposed 

easement relocation under common law majority rule and under Section 4.8(3), but not indicating 

whether relocation could occur if facts permitted under Restatement approach); Wash. Metro. Area 

Transit Auth. v. Georgetown Univ., 347 F.3d 941, 946 7 (D.C. Cir. 2003) (applying 

Carrollsburg). 

zZ~See Rogers v. P-M Hunter's Ridge, LLC, 967 A.2d 807, 822-26 (Md. 2009); Chapman v. 

Catron, 647 S.E.2d 829, 833 (W. Va. 2007); City of Ark. City v. Bruton, 137 P.3d 508, 514 (Kan. 

Ct. App. 2006) (citing Restatement § 4.8, but observing that "an easement with a fixed location 

cannot be substantially changed or relocated without the express or implied consent of the owners 
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In other states where reported decisions have not addressed easement 
relocation disputes in this period, older decisions that either adopted or 
applied the mutual consent rule presumably still provide the relevant rule of 
decision.Zzs

F. Specialized Easement Relocation Statutes 

Over the years, four states other than Louisiana (Idaho, New Mexico, 
Utah, and Virginia) have enacted special statutes allowing unilateral 
relocation of certain kinds of easements as long as the relocated easement 
provides the same functional benefit to the easement holder and does not 
injure the holder or other users of the easement. Two Idaho statutes allow a 
servient estate owner to relocate an irrigation easement at its own expense if 
the relocation can be achieved without impeding the water flow or injuring 
any water user.-26 A New Mexico statute similarly allows for the relocation 
of irrigation ditches "so long as such alteration or change of location shall not 
interfere with the use of or access to such ditch by the owner of the dominant 
estate."ZZ' In 2018, Utah enacted a statute that allows a property owner to 
"make reasonable changes in the location and method of delivery of a water 
conveyance facility located on the property owner's real property" after 

of both the servient estate and the dominant estate"), rev'd on other grounds, 166 P.3d 992 (Kan. 

2007); D'Abbracci v. Shaw-Bastian, 117 P.3d 1032, 1040--43 (Or. Ct. App. 2004); Shooting Point, 
L.L.C. v. Wescoat, 576 S.E.2d 497, 502 (Va. 2003) (upholding Buxton v. Murch, 457 S.E2d 81, 
84 (Va. 1995)); R.C.R., Inc. v. Rainbow Canyon, Inc., 978 P.2d 581, 588 (Wyo. 1999). 

'-Z'See Stamatis v. Johnson, 224 P.2d 201, 203 (Ariz. 1950); Edgell v. Diwer, 402 A.2d 395, 
398 (Del. Ch. 1979); White Sands, Inc. v. Sea Club V. Condo. Assn, 581 So. 2d 589, 590 (Fla. 
Dist. Ct. App. 1990); Fla. Power Corp. v. Hicks, 156 So. 2d 408, 410 (Fla. Dist. Ct. App. 1963); 
Bagley v. Petermeier, 10 N.W.2d 1, 3 (Iowa 1943); Kazmuller v. Krotz, 18 Iowa 352, 360 (1865); 
Gilder v. Mitchell, 668 A.2d 879, 881-82 (Me. 1995); Davis v. Bnik, 411 A.2d 660, 665-66 (Me. 
1980); Ellison v. Fellows, 437 A.2d 278, 280 (N.H. 1981); Sakansky v. Weirs, 169 A. 1, 2-3 (N.H. 
1933); Sussex Rural Elec. Coop. v. Twp. of Wastage, 526 A.2d 259, 264 (N.J. Super. Ct. App. Div. 
1987); Sedillo Title Guaz., [nc. v. Wagner, 457 P.2d 361, 363 (N.M. 1969); Holmstrom v. Lee, 26 
S.W3d 526, 533 (Tex. App.—Austin 2000, no pet.); Samuelson v. Alvarado, 847 S.W.2d 319, 323 
(Tex. App.—EI Paso 1993, no writ); Hollosy v. Gershkowitz, 98 N.E.2d 314, 316 (Ohio Ct. App. 
1950). But see Clagg v. Bayclitfs Copp., 695 N.E.2d 728, 730 (Ohio 1998) (holding [hat an implied 
easement over a road was statutorily limited and could be changed subject to requirements ofstatute 
governing changes to a previously recorded plat). 

Zz~See IDAHO CODE ANN. § 18-4308 (WCSt2021); IDAHO CODEANN. ~ 42-1207 (WCSt2021). 

'-Z'N.M. S'rnT. At~tt~t. § 73-2-5 (West 2021). 
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notice and other procedures are followed and limits this right using a version 
of the three-part test stated in Section 4.8(3) of the Restatement.ZZB

Another Idaho statute authorizes a servient estate owner to change the 
location of a private access road to any other part of the servient estate, at the 
servient estate owner's expense, if the change is "made in such a manner as
not to obstruct motor vehicle travel, or to otherwise injure any person or 
persons using or interested in such access."229 Finally, a Virginia statute, 
originally enacted in 1992 and updated in 2019, authorizes Virginia courts to 
approve the relocation of an ingress and egress easement without easement 
holder consent, after notice and hearing, provided the court finds that "(i) the 
relocation will not result in economic damage to the parties in interest, 
(ii) there will be no undue hardship created by the relocation, and (iii) the 
easement has been in existence for not less than 10 years."2' 0 Except for its 
explicit notice and hearing requirement and its ten-year safe harbor period 
during which a newly created easement cannot be subject to judicial 
relocation, Virginia's statute resembles the Restatement.231

As some form of unilateral easement relocation is now clearly permitted 
in si~cteen statesz32 and the Commonwealth of Puerto Rico,233 is permitted in 
exceptional situations based on equitable balancing principles or for non-

zZBU'rnH ConE At~rt~t. § 73-1-15.5(2 (4) (West 2021). Just like the U.E.R.A., this Utah statute 
also requires the property owner to pay for the costs of relocation and requires recordation of a new 
instrument reflecting the change in the water facility easement's location. Compare rd. § 73-1-
15.5(6), (8), ivlt/t UNIF. EASEMENT RELOCATION ACT ~~ 6(b), 7, 9(8) (UNIF. L. COMIvf'N 2020) 

(requiring preparation of an order, payment of expenses, and recordation of relocation affidavit). 
zZ9 IDAHo CODE Atvta. § 55-313 (West 2021). 

~° Vn. CODE At~rty. § 55.1-304 (West 2021) (formerly cited as Vn. ST. § 55-50) (1992 Va. Acts 
ch. 373; amended 2019 Va. Acts ch. 712, eff. Oct. 1, 2019). Curiously, in two decisions rendered 
after the adoption of this statute, the Virginia Supreme Court referenced or applied the mutual 
consent rule without even acknowledging the existence of the statute. See Shooting Point, L.L.C. v. 
Wescoat, 576 S.E.2d 497, 502 (Va. 2003); Bunton v. Murch, 457 S.E.2d 81, 84 (Va. 1995). 

'~' See Lovett, supra note 98, at 47-55 (suggesting that the Virginia statute might be a useful 
model for reform efforts based on the Restatement). 

'-3ZThose states are Louisiana, supra notes 127-137 and accompanying text; Kentucky, supra 
note 121 and accompanying text; Colorado, South Dakota, Massachusetts, Nebraska, and Illinois, 
supra notes 179-206206 and accompanying text; New York, Nevada, Vermont, Pennsylvania, and 
South Cazolina, sa~pra notes 207-211 and accompanying text; and Idaho, New Mexico, Utah, and 
Virginia, supra notes 226-231 and accompanying text. As Nebraska and Utah recently adopted the 
U.E.R.A., those states counu in this category twice, supra note 6. 

~3See supra note 140. 
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express easements in eight other states,234 but is either prohibited by the 

common law or uncertain in the remaining states, disharmony prevails in this 

important area of U.S. property law. Widespread adoption of the U.E.R.A. 

would reduce this disharmony and provide owners of land burdened by 

easements across the U.S. with an equal opportunity to improve and develop 

their land. 

II. THE U.E.R.A. 

A. Overview 

The Uniform Law Commission (ULC), also known as the National 

Conference of Commissioners of Uniform State Laws, officially approved 

and recommended the U.E.R.A. for enactment in all U.S. states, the 

Commonwealth of Puerto Rico, and the U.S. Virgin Islands on July 15, 

2020.'-35 The ULC drafting committee responsible for preparing the Act 

considered multiple versions of the Act over atwo-year period 236 Observers 

from the conservation easement community, title insurance industry, and 

mortgage banking industry attended numerous drafting committee meetings 

and contributed to the drafting process.237 The Drafting Committee's final 

product received overwhelming support at the L1LC's 129th annual meeting, 

with the delegations of forty-nine states, the District of Columbia, and the 

U.S. Virgin Islands, all voting to approve and recommend the Act.Z38

Z3~Those states aze Oregon, Missowi, New Jersey, and Connecticut, supra note 122 (equitable 

balancing where the easement holder's injury is small to non-existent and hazm to the servien[ estate 

owner if it had to reestablish easement would be significant); Florida, Maryland, and New Jersey, 

supra note 125 (implied easements); and Minnesota and Mississippi, s:~pra note l26 (easements by 

necessity).
'Official versions of the U.E.R.A. can be found at Easement Relocation Act, UNIF. L. 

COMM'N, https://www.uniformlaws.org/committees/community-home?communitykey=ec690784-

90d6-42c3-99ea-1e13a49c8540&tab=groupdetails (last visited July 22, 2021). 

36For the U.E.R.A. drafting committee archive, see Archive~ommittee, UNIF. L. COMM'N, 

https://www.uniformlaws.org/viewdocumenUcommittee-azchive-118?CommuniryKey=ec690784-

90d6-42c3-99ea-Ie13a49c8540&tab=librarydocuments (last visited July 22, 2021). 

zs~ld. 

~BNat'1 Conf. ofComm'r5 on Unif. State L., HANDBOOK OF THE NATIONAL CONFERENCE OF 

COMMISSIONERS ON UNIFORM STATE LAWS AND PROCEEDINGS OF "CHE ANNUAL CONFERENCE 

MEETING IN ITS 129TH YEAR 161 (2020). The delegation of commissioners from Texas was the 

only state delegation that voted against approving and recommending the U.E.R.A., and the 

delegation from the Commonwealth of Puerto Rico did not vote. /d. 
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Although the U.E.R.A. borrows important elements from Section 4.8(3) 

of the Restatement, it also departs from the Restatement in several respects 

that should make the Act even more attractive to state legislatures aiming to 

achieve the gains in flexibility and aggregate utility promised by the 

Restatement while maintaining—and even enhancing—protections for an 

easement holder's interests in the use and enjoyment of an easement. First, 

the Act excludes certain categories of easements from relocation and 

prohibits relocation in several specific situations for the purpose of protecting 

holders of the excluded categories of easements X39 Next, the Act adds several 

substantive conditions for anon-consensual easement relocation designed to 

assure that an easement holder retains all of the functional advantages of the 

easement and the affirmative, easement-related benefits an easement 

provides to a dominant estate.240 Third, the Act prohibits a servient estate 

owner from engaging in self-help in the absence of easement holder consent 

by requiring a servient estate owner to file a civil action and serve a summons 

and complaint (or petition) on the easement holder whose easement is being 

relocated and on other interested persons.241 The Act also specifies the 

contents of the complaint or petition and specifies the determinations a court 

must make to approve a proposed easement relocation.z4Z Finally, the 

U.E.R.A. addresses several other issues likely to arise in a judicially 

authorized easement relocation, including expenses,24' protection of the 

easement holder's interests during the process of relocation,z44 the limited 

effect of a relocation under the Act,Zas the mandatory nature of the Act (i.e., 
nonwaiver),Z46 and legal transition.2471'he following discussion reviews all of 

the crucial substantive and procedural features of the Act. 

Z39See UNIF. EASEMENT RELOCATION ACT § 3(b) (UNIF. L. COMM'N 2020). 

'-4°See id. § 4. 

2°~!d. § 5 cmt. 1. 
zazSee id §§ 5~. 
?a3ld § 7 

2°'See id. §§ 6(10), 9 (listing requvements for an order approving relocation, including as 

affidavit by the servient estate owner). 
zasld. § 10. 
zacld. § 1l. 

'-° See id. § 14. 
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B. Definitions 

Section 2 of the U.E.R.A. defines the Act's key terms.248 Because they 

track common understandings in U.S. property law, the Act's basic definition 

of an easement,249 as well as of an easement holder,Z5° will be 

uncontroversial. As most of the Act's other definitions are relevant to the 

extent they interact with the substantive and procedural provisions of the Act, 

discussion of these definitions, to the extent necessary, is provided below. 

C. Scope 

Section 3 of the Act sets forth the kinds of easements that are eligible and 

ineligible for relocation, identifies two scenarios in which an easement 

eligible for relocation still cannot be relocated, and finally clarifies that the 

Act preserves party autonomy for consensual easement relocations outside 

the Act's scope.25' 

Positive Eligibility: First, by specifying that the Act "applies to an 

easement established by express grant or reservation or by prescription, 

implication, necessity, estoppel, or other method," Section 3(a) makes clear 

that the core relocation right established by the Act will apply to an easement 

regardless of the easement's method of creation.Z5Z This should not be 

controversial as judicial decisions embracing the Restatement and earlier 

common-law antecedents have consistently allowed servient estate owners to 

relocate express easements, prescriptive easements, and all manner of 

implied easements, including easements by necessity and easements implied 

2° See id. § 2(4) (defining "easement" to mean "a nonpossessory property interest that: 

(A) provides a right to enter, use, or enjoy real property owned by or in the possession of another; 

and (B) imposes on the owner or possessor a duty not to interfere with the entry, use, or enjoyment 

permitted by the instrument creating the easement'). This definition is based On RESTATEMENT, 

supra note 16, at § 1.2. 

z' °See UMF. EASEMENT RELOCATION ACT § 2(5) (UMF. L. COMM'N 2020) (defining an

"easement holder" to mean "(A) in the case of an appurtenant easement, the dominant estate owner; 

or (B) in the case of an easement in gross, public-utility easement, conservation easement, or 

negative easement, the grantee of the easement or a successor"). T'his definition is based on 

RESTATEMENT, Supra notE 16, at § 1.5. 
ZSi UNIF. EASEMENT RELOCATION ACT ~ 3 (UNIF. L. COMM'N 2020). 

zszSee id § 3(a). 
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by prior use.Z53 In addition, Section 4.8(3) of the Restatement did not limit its 

reach with reference to any particular method of easement creation.2sa

Exclusions: Section 3(b)(1), however, departs substantially from the 

Restatement by enumerating three specific categories of easements that 

cannot be relocated under the Act: (1)public-utility easements; 

(2) conservation easements; and (3) negative easements.z55 The rationale for 

and scope of each of these exclusions deserve attention. 

Pubic-Utility Easements: From the beginning of its work on the 

U.E.R.A., the ULC Drafting Committee charged with preparing the Act 

sought to exclude public-utility easements from its scope because of the 

ubiquity of public-utility easements and the practical concern that without 

such an exclusion, large and small utility companies, as well as utility 

cooperatives, would likely oppose passage of the Act in state legislatures.Zsb

Moreover, as public utilities generally enjoy the power of eminent domain 

under federal or state law in the U.S.,257 the drafting committee understood 

that a public utility unhappy with any particular easement relocation might 

be tempted to exercise eminent domain and re-relocate its easement to its 

original location, thus leading to a potentially infinite round of easement 

relocations. Consequently, even though the enhanced substantive conditions 

for relocation established in the Act would certainly protect the holder of a 

public-utility easement from a harmful relocation, the Act expressly excludes 

public-utility easements from its scope.Z58

To assure the public-utility industry that its interests are not threatened by 

the Act, Section 2(10) defines apublic-utility easement broadly to mean "a 

nonpossessory property interest in which the easement holder is a publicly 

regulated or publicly owned utility under federal law or law of this state or a 

'-' 3See supra Parts I.B and I.E.1-2. 

Zj{See RESTATEMENT, supra note 16, at § 4.8(3). 

2"UNIF. EASEMENT RELOCATION ACT ~ 3(b) (UNIF. L. COMtvf'N 2020). 

-j~ld. prefatory note at 6. The Drafting Committee also learned that when a servient estate 

owner seeks to move apublic-utility easement, the servient estate owner can often obtain wnsent 

for the relocation as long as the servient estate owner agrees to pay all expenses. !d. 

Zj~ For detailed discussions ofthe historical evolution of public utilities' eminent domain power 

to establish electrical transmission lines and oil and gas pipelines and current controversies 

surrounding the exercise of that power in the U.S., see generally James W. Coleman & Alexandra 

B. Klass, Energy and Eminent Domain, 104 Mitvty. L. REv. 659 (2019); Alexandra B. Klass, Takings 

and Transmission, 91 N.C. L. REv. 1079 (2013). 

'' g UNIF. EASEMENT RELOCATION ACT § 3(b) (UNIF. L. COMM'N 2020). 
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municipality."Z59 This definition effectively encompasses two kinds of public 
utilities, both an investor-owned but publicly regulated utility and a utility 
owned by a governmental entity, whether a state or municipal government or 
an entity specifically created to own or operate a utility.26° The exclusion also 
emends to an interstate utility, an intrastate utility, or a utility cooperative,Zb' 

another term that is defined broadly to mean "a non-profit entity whose 
purpose is to deliver a utility service, such as electricity, oil, natural gas, 
water, sanitary sewer, storm water, or telecommunications, to its customers 
or members."Zbz

Conservation Easements: Section 3(b) of the U.E.R.A. also explicitly 
excludes conservation easements from the Act's scope.263 A conservation 
easement is a land use restriction designed to preserve the current physical 
status of the burdened land in perpetuity for some conservation purpose.Z64 A 

conservation easement will typically be held by a governmental ornon-profit 
entity that does not own land adjacent to or even in close proximity to the 
burdened land, and thus it will usually constitute an easement in gross.Zbs

Many state statutes now explicitly authorize and regulate conservation 
easements, often through versions of the Uniform Conservation Easement 
Act (U.C.E.A.), first promulgated by the ULC in 1981 and revised in 1987.266

One of the primary, although controversial, features of a conservation 
easement is that it creates in theory a perpetual restriction on the use of 
burdened land.267 Indeed, to qualify for a public subsidy under Section 

z' 91d. § 2(10). 
z6u/d. § 2 cmt. 9. 
'-~i /d. 
'-6ZId. § 2(18). 

Z~{Gerald Komgold, Resolving the Intergenerationa! Conflicts of Rea! Property Lmv: 
Preserving Free Markets and Personal Autonomy for Future Generations, 56 AM. U. L. REv. 1525, 
1575 (2007); BRUCE & ELY, supra note 26, § 122. 

Zb'Korngold, supra note 264, a[ 1575; K. King Burnett, The Uniform Conservation Easement 
Act: Reflections ofa ~Llember of the Drafting Committee, 2013 U7nt[ L. REv. 773, 777-78 (2013). 

t~~UNIF. CONSERVATION EASEMENT ACT (UNIF. L. COMM'N 2007); WIS. STAT. ANN. 

§ 700.40 (West 2021); KAN. STAT. ANN. § SS-381 O (West 2021); D.C. CoDH ArrN. § 42-201 (West 
2021). 

'- 'See generally Julia D. Mahoney, Perpehral Restrictions on Land and the Problem of the 
Future, 88 VA. L. REv. 739 (2002) (critiquing the perpetual nahue of conservation easements and 
questioning the assumption that present generation is competent to make land use decisions that 
constrain acceptable uses of property forever); Nancy A. McLaughlin, Rethinking the Perpetual 
Nature ofConservatron Easements, 29 HARv. ENv'T. L. REv. 421 (2005) (offering asimilarcritique 
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170(H) of the Internal Revenue Code (I.R.C.), the donation of a conservation 

easement to anon-profit conservation organization must state that the 

easement is perpetual in nature.268 If the parties to a conservation easement 

can extinguish the easement by agreement, then the easement donation will 

not be deductible under Section 170(h) z69 Congress intentionally imposed 

complex, strictly construed requirements for the deductibility of conservation 

easement donations to prevent taxpayer abuse of this legislative benefit.27°

Given that Congress's purpose in establishing this deduction is to provide for 

the long-term conservation of land and natural resources, non-compliance 

with Congess's "carefully crafted" rules for the deduction, particularly the 

perpetual nature of the use restriction, would undermine Congress's 

purpose,2" and, consequently, put many sizable deductible conservation 

easement donations at risk.Z' z

To protect the perpetual nature of conservation easements and to assure 

that a conservation easement cannot be subject to a relocation under the Act 

and thus jeopardize the tax-deductible status of a conservation easement 

donation, the U.E.R.A. explicitly excludes conservation easements from its 

scope.273 To this end, the U.E.R.A. defines a conservation easement in a 

manner generally consistent with the definition of a conservation easement 

and arguing that cowls should have the ability to modify or terminate a conservation easement using 

doctrine of cy pres under the law of charitable trusts); Nancy A. McLaughlin, Conservation 

Easements: Perpetuity and Beyond, 34 ECOLOGv L.Q. 673 (2007) (same). For a superb recent 

summary of the debate over the perpetuity of conservation easements, see Richard J. Roddewig, 

Conservation Easements & Their Critics: /s Perpeh~ity Truly Forever . . .and Should It Be?, 52 

UIC J. MAxsxn[.[. L. REv. 677 (2019). 
Z6gI.R.C. § 170(h)(2)(C~(5)(A) (West). See also Treas. Reg. § 1.170A-14 (2018); Nancy A. 

McLaughlin, Conservation Easements and the Proceeds Regulation, 56 REAL PROP. TR. & EST. 

L.J. I I1, 159 (2021) (explaining perpetuity requirement); Nancy A. McLaughlin & Ann Taylor 

Schwing, Conservation Easements and Development Rights: Law and Policy, 86 EXEMPT ORG. 

Tax REv. 539, 540 (2020) (same). 

269 Burnett, supra note 265, at 782 (citing Carpenter v. Comm'r, l03 T.C.M. (CCH) 1001, 1005 

(2012)). 

270 McLaughlin & Schwing, supra note 268, at 539-41. 
m /d. 

z~ZSee McLaughlin, sz~pra note 268; Nancy A. McLaughlin, Amendment Clauses in Easements: 

Ensuring Protection in Perpetuity, 168 TaX NOTES 819, 81x-20 (2020) (discussing Hoffman Props. 

!1 LP v. Comm'r, 956 Fad 832 (6th Cir. 2020) (denying taxpayer afifteen-million-dollar deduction 

for a conservation easement because an easement clause violated the protected-in-perpetuity 

requirement)). See also Belk v. Comm'r, 774 Fad 221, 226 (4th Cir. 2014) (denying a $10.5 million 

deduction). 

' 73 UNIF. EASEMENT RELOCATION ACT § 3(b) (UNIF. L. COMM'N 2020). 



07 L0VE77 (Do N0r DE~ErE) 3/31/2022 2:30 PM 

2022] EASEMENTSAND CHANGE 49 

in U.C.E.A.274 However, because some state statutes now allow for 

conservation purposes other than those enumerated in U.C.E.A.,Z' 5

subsection 2(2)(F) of the Act specifically recognizes that other animating 

conservation purposes can support a conservation easement, as long as those 

purposes are recognized under applicable state law.Z' 6

27;The U.E.R.A. defines a conservation easement to mean: 

. . . . a nonpossessory property interest created for one or more of the following 

conservation purposes: 

(A) retaining or protecting the natural, scenic, wildlife, wildlife-habitat, biological, 

ecological, or open-space values of real property; 

(B) ensuring the availability of real property for agriculhual, forest, outdoor-

recreational, or open-space uses; 

(C) protecting narival resources, including wetlands, grasslands, and riparian areas; 

(D) maintaining or enhancing air or water quality; [or] 

(E) preserving the historical, architectural, archeological, paleontological, or cultural 

aspects of real property[; or(F) any other purpose under [cite to applicable state law]]. 

Id § 2(2) (alteration in original). Compare id. § 2(2), Mill UNIF. CONSERVATION EASEMENT ACT 

1 (UNIF. L. COMM'rr 2007). Note that the definition of a conservation easement used in this section 

is not lirilced to a particular definition of a "holder" of a conservation easement, as is the case under 

U.C.E.A., because now other entities and persons besides a "charitable corporation, charitable 

association, or charitable trust," or a "governmental body," UMF. CONSERVATION EASEMENT ACT 

§ I(2)(i), (ii), (UNiF. L. COMM'N 2007) may be entitled to hold a conservation easement. UxtF. 

EASEMENT RELOCATION ACT § 2 Ctrit. 4 (UNIF. L. COMM'N 2020). 

n5 Compare NEB. REV. STAT. ANN. § 76-2,1 l l (West 2021) (listing the purposes for a 

conservation easement as "retaining or protecting the property in its natural, scenic, or open 

condition, assuring its availability for agricultural, horticultural, forest, recreational, wildlife habitat, 

or open space use, protecting air quality, water quality, or other nahual resources, or for such other 

conservation purpose as may qualify as a charitable contribution under the Internal Revenue Code"), 

with UN[F. CONSERVATION EASfiMENT ACT § 1(1) (UNIF. L. COMM'N 2007) (listing the pwposes 

for a conservation easement as "retaining or protecting natural, scenic, or open-space values of real 

property, assuring its availability for agricultural, forest, recreational, or open-space use, protecting 

natural resources, maintaining or enhancing air or water quality, or preserving the historical, 

azchitectural, archaeological, or cultural aspects ofreal property"). 

''~~UNIF. EASEMENT RELOCATION ACT § 2(2)(~ (UNIF. L. COMM'N 2020). 
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Negative Easements: Finally, similar to the Restatement,Z" the U.E.R.A. 

also excludes a negative easement from its scope.'-' g A negative easement is 

defined to mean "a nonpossessory property interest whose primary purpose 

is to impose on a servient estate owner a duty not to engage in a specified use 

of the estate."279 A conservation easement is an example of a negative 

easement.280 Other kinds of negative easements that would be excluded by 

Section 3(b)(2) include easements of light or view, the right of a dominant 

estate owner to demand greater lateral support than otherwise provided by 

the common law, easements preventing a servient estate owner from altering 

the scenic character of land, and restrictive covenants prohibiting industrial 

or commercial use of all or part of a servient estate.281 Similarly, an

environmental covenant that restricts certain uses of the burdened land for 

the purpose of mitigating prior environmental contamination (often called an 

"environmental response project") would also be excluded under this 

provision.ZgZ

Encroachment and Interference Prohibitions: Section 3(b)(2) of the Act 

provides additional protection to holders of public-utility easements and 

conservation easements in the context of relocations of eligible easements 

that might land on or otherwise interfere with use or enjoyment of one of 

'~~RESTATEMENT, supra note 16, at § 4.8(3) cmt. f (stating that the rule of this section "is 

limited in its application to easements as defined in § 1.2, which include affirmative rights to enter 

and use land possessed by another, but do not include negative use rights (negative easements or 

restrictive covenants)"). 

27e UNIF. EASEMENT RELOCATION ACT § 3(b)(1) (UNIF. L. COMM'N2020). 

'-~~ld. § 2(8). For discussion of the concept of a negative easement, which is generally 

synonymous with the term "restrictive covenant," and of the historical evolution of negative 

easemenu, SCC RESTATEMENT, supra note 16, at §§ 1.3 cmt. c., 1.2 cmt. h. The U.E.R.A. definition 

of a negative easement also draws on La. CIv. CODE ANN. art. 706 (2021) (defining "[n]egative 

servitudes" as "those that impose on the owner of the servient estate the duty to abstain from doing 

something on his estate"). 

28°See RESTATEMENT, supra note 16, at § 1.2 cmt. h. 

-81 See id.; BRUCE & ELY, supra note 26, § 2:10 (listing a vaziety of negative easemenu). 

ZaZS2e UNIF. ENV'T COVENANTS ACT § 2(4) (UNIF. L. COMM'N 2003) (defining an

environmental covenant as "a servitude arising under an environmental response project that 

imposes activity and use limitations"). The term "environmental response project' is defined in the 

Uniform Environmental Covenants Act Section 2(5). Although an affirmative easement connected 

to an environmental covenant could, in principle, be subject to relocation under the U.E.R.A., the 

relocation could only occur if the servient estate owner could satisfy the other requiremenu of the 

Act. However, the environmental covenant itself would be ineligible for relocation because its 

"primary purpose" is to restrict activities and uses of the affected real property and thus would be 

characterized as a "negative easement," as defined in Section 2(8) of the U.E.R.A. 
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these excluded easements. This section states that an easement otherwise 

eligible for relocation cannot take place under the Act "if the proposed 

location would encroach on an area of an estate burdened by a conservation 

easement or would interfere with the use or enjoyment of apublic-utility 

easement or an easement appurtenant to a conservation easement."Z83

With respect to apublic-utility easement, this section means that the 

relocation of an eligible easement cannot occur if that easement's new 

location would interfere with the use or enjoyment of apublic-utility 

easement, regardless of whether the public-utility easement is located on the 

original servient estate, the original dominant estate, or another estate to 

which the easement at issue is being relocated.284 This provision should give 

holders of public-utility easements even greater assurance that their 

easements will not be negatively impacted without their consent. 

Section 3(b)(2) provides similar protection for holders of conservation 

easements but enhances the protection in a different way. Just as with the 

protection provided to apublic-utility easement holder, the relocation of an 

eligible easement cannot take place if that easement's new location would 

"encroach" on an area of any estate burdened by a conservation easement, 

regardless of whether the new location lands on the original servient estate, 

the original dominant estate, or some other estate.285 The Act uses the term 

"encroach" to recognize that the mere placement of an easement, even a 

relatively benign access easement, on an area of an estate burdened by a 

conservation easement could theoretically violate the non-development 

restrictions implemented by the conservation easement and thus jeopardize 

the tax-deductible status of a conservation easement donation.Z86

Section 3(b)(2) provides one more protection for conservation easement 

holders by also preventing an easement relocation if the new location of the 

easement would interfere with "the use or enjoyment of . . . an easement 

appurtenant to a conservation easement."2S7 This language protects a 

conservation easement holder that might depend on use of an appurtenant 

affirmative easement for ancillary purposes such as monitoring the land 

burdened by a conservation easement, enforcing the terms of the 

283 UNIF. EASEMENT RELOCATION ACT § 3(b)(2) (UNIF. L. COMM'N 2020). 

Zg'!d. § 3(b)(2) cmt. 6. 

2"~i.R.C. § 170(h)(2)(C) (West) discussed supra notes 268-272 and accompanying text. 

''a~UNIF. EASEMENT RELOCATION ACT ~ 3(b)(2) (UNIF. L. COMM'N 2020). 
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conservation easement, or providing recreational access to a portion of an 
estate burdened by a conservation easement. 

Consensual Relocations: The last sentence of Section 3 provides that the 
U.E.R.A. does not prevent a servient estate owner and an easement holder 
from relocating an easement by mutual consent.288 In other words, a servient 
estate owner and an easement holder can always agree to relocate an 
easement on their own terms, without using the Act, unless a relocation of 
the particular easement is limited or prohibited by some other applicable law. 
Thus, a servient estate owner and an easement holder can relocate an 
easement by mutual consent to any other location on the servient estate, or 
even to another estate altogether, assuming the owner of that other estate 
consents to the relocation and the relocation does not interfere with other pre-
existing property interests. 

D. Substantive Criteria for Relocation 

Section 4, the core of U.E.R.A., establishes the servient estate owner's 
right to relocate an easement eligible for relocation under Section 3 provided 
the proposed relocation does not materially impair the interests of the 
easement holder, security-interest holders, or owners of other interests in the 
servient or dominant estate, or materially disrupt the use and enjoyment of 
the easement during the relocation.289 The first three substantive conditions 
for an easement relocation, Sections 4(1}-(3), are drawn from the 
Restatement with some minor modification. Sections 4(4 (7) are 
innovations not found in the Restatement.290

No Initial Showing of Necessity: One immediate difference between 
Section 4.8(3) of the Restatement and Section 4 of the U.E.R.A. concerns the 
question of the necessity for the relocation. Recall that the Restatement 
allows an easement to be relocated by the servient estate owner "to permit 
normal use or development of the servient estate."291 Remember also that the 
Louisiana Civil Code allows a servitude to be relocated when its current 
location "prevents" the servient estate owner "from making useful 

-e9ld. § 4. 
290 Id. § 4 cmt 4. 
291 RESTATEMENT, supra note 16, at § 4.8(3). See also Kline v. Bemazdsville Assn, Inc., 631 

A2d 1263, 1267 (N.J. Super. Ct. App. Div. 1993) (conditioning pre-Restatement equitable 
balancing approach to unilateral relocation on "a strong showing of necessity" on the part of the 
servient estate owner). 
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improvements on his estate."Z9Z In contrast, Section 4 of the U.E.R.A. 

contains no such predicates.293 The reason for this omission is simple. The 

many procedural requirements and new substantive conditions for relocation 

found in the U.E.R.A., but not included in the Restatement or most other 

statutory relocation provisions, make the process of obtaining judicial 

approval for relocation under the U.E.R.A. quite demanding. Only a 

relocation that promises to alleviate some significant harm caused by the 

current location of the easement or promises significant developmental 

benefits to the servient estate owner would motivate a servient estate owner 

to commence a judicial relocation proceeding under the Act.294 An express 

necessity requirement would thus be redundant and needlessly complicate a 

judicial relocation proceeding under the Act. 

Right to Relocate Only Belongs to Servient Estate Owner: Section 4 of 

the U.E.R.A. follows the Restatement, however, in providing that the right to 

relocate an easement belongs to "[a] servient estate owner," not to the owner 

of a dominant estate or any other easement holder.295 Consequently, the Act 

does not change the well-established common law rule that an easement 

holder may not unilaterally relocate an easement unless that right has been 

specifically reserved or granted in the creating instrument.296 The Act thus 

does not follow the Italian or Brazilian models, both of which grant a 

dominant estate owner, as well as a servient estate owner, the right to a 

servitude relocation under terms roughly similar to the French Civil Code.Z9' 

Z9ZLA. CIV. CODE ANN. art. 748 (2021). 
'93 See UNIF. EASEMENT RELOCATION ACT § 4 (UNIF. L. COMM'N2020). 

29lSee, e.g., Roaring Fork Club, L.P. v. St. Jude's Co., 36 P.3d 1229, 1237-39 (Colo. 2001); 

Cozby v. Armstrong, 205 S. W.2d 403, 405 (Tex. App —Fort Worth 1947, writ reed n.r.e.); Brown 

v. Bradbury, 135 P.2d 1013, 1014 (Colo. 1943). 

' 9'Compare UNIF. EASEMENT RELOCATION ACT § 4 (UNIF. L. COMM'N 2020), with 

Restatement, supra note 16, at § 4.8(3) cmt. f (stating that Section 4.8(3) "permits unilateral 

relocation only by the owner of the servient estate; it does not entitle the owner of the [dominant 

estate] to relocate the easemenP'). 
296See M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057-58 (Mass. 2004) (citing 

additional authority for the rule that easement holder may not unilaterally relocate an easement); 

but cf. McGoey v. Brace, 918 N.E.2d 559, 563 7 (III. App. Ct. 2009) (holding that the approach 

of Section 4.8(3) comports with prior Illinois precedent allowing either the dominant or servient 

estate owner to make changes to an easement as long as the changes aze not "substantial"). 

Z9'Compare C.C. (It.) art. 1068 (Mario Beltrano et al. trans. and eds., Oceana 2010), and C.C. 

(Brat.) art. 1384 (2004), wrth C. Civ. (Fr.) art. 701 (Dalloz ed. 2020). For details of the Italian and 

Brazilian codal provisions, see supra note 147. 
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Although some Restatement critics have argued, perhaps facetiously, that 
an easement holder should be granted a relocation right reciprocal to that 
afforded to the servient estate owner Section 4.8(3),298 the U.E.R.A. drafting 
committee chose not to follow this path. As the nineteenth-century decisions 
discussed earlier observed, recognition of such a right would be much more 
likely to interfere with a servient estate owner's security and ability to plan 
for future use of the servient estate.299 More fundamentally, giving the 
easement holder the right to relocate an easement without the servient estate 
owner's consent, even on the condition that the relocation does not interfere 
with the servient estate owner's use and enjoyment of the servient estate, 
would come to close to transforming the easement holder into a master of the 
servient estate owner's destiny with respect to use of the burdened land, 
imposing aquasi-feudal condition that American property law generally 
abhors.3oo

A final reason not to make the relocation right reciprocal is that it is 
difficult to envision why an easement holder that has happily used and 
enjoyed an easement in one location would actually need to change the 
easement's location. Remember that an easement holder already has a 
significant ability to respond to changing economic conditions and 
exogenous technological developments by seeking an intensification of an
easement's use under the well-established common law rule allowing 
changes in the manner, frequency, and intensity of an easement's use, as long 
as the intensification does not cause unreasonable damage to the servient 
estate or unreasonable interference with its enjoyment.'°' Of course, nothing 
in the U.E.R.A. prevents the parties to an easement from contractually 
specifying that the easement holder will have a right to relocate the easement 
to another location on the servient estate. After all, this is precisely what a 
true "floating easement" does, even though courts generally attempt to pin 

~9S.T0IlI1 V. OlYII, Relocating Easements.• A Response to Professor French, 3S REAL PROP. 

PROS. & TR. J. 643, 653 (2003) ("Why not simply make the rules symmetrical? . . .After all, the 
servient owner's utility would be undiminished by the change, the easement owner's utility would 
be increased, and the general welfare would be maximized."). 

Z99See cases discussed supra Part II.A. 
3ooSee JOSEPH WiLLiAM SINGER, NO FREEDOM WITHOUT REGULATION 3Cr54 (2015) 

(discussing the anti-feudal principle in American law). 
3oi RESTATEMENT, supra note 16, at § 4. l0 (At~t. L. INST. 2000). 
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down the location of such an easement by examining parties' conduct and 
other surrounding circumstances.3o'- ' 

Material Impact or Disruption: A primary goal of the Act is to ensure 
that relocation of an easement does not cause material harm to the easement 
holder, security-interest holders, or owners of other interests in the servient 
or dominant estate. The word "materially" in the introductory portion of 
Section 4—the "chapeau" in the language of legislation and treaty drafters—
is crucial because it modifies all of the substantive criteria articulated in 
Sections 4(1}{7).303 This materiality qualification supports the primary goals 
of the Act because it permits a relocation to proceed if the relocation will 
have no effect on the interests of the easement holder, asecurity-interest 
holder, or another person owning interests in the servient or dominant estate, 
or if a relocation will have some effect on one of those interests but that effect 
is immaterial, that is, negligible or trivial.3oa In other words, the materiality 
qualification provides an essential margin of elasticity for a court that must 
decide whether a proposed easement relocation can proceed. Without a 
materiality qualification in Section 4, an easement holder might be able to 
block awell-considered and judicious easement relocation proposal by 
showing a very modest, even minute, impact on the interests addressed by 
Sections 4(1 ~{7). The presence of the materiality qualification in Section 4 
is designed to prevent such an outcome. 

Sections 4(1)—(3): Restatement Redux: Sections 4(1) through 4(3) of the 
Act generally track the core conditions of Section 4.8(3) of the Restatement, 
with a few modifications. First, Section 4(1) ("lessen the utility of the 
easement") follows Section 4.8(3)(a) of the Restatement almost verbatim, 
except that it omits the word "significantly," which is used in the 
Restatement, because the materiality qualification in the Section 4 chapeau 
performs the same task by giving the court a margin of elasticity to determine 
whether an alleged negative impact on the utility of the easement is trivial or 
not.'os

sozSee BRUCE & E[.v, supra note 26, §§ 7:4-7:5 (describing how floating easements arise as 
undefined easements and explaining how courts use extrinsic evidence to determine an actual 
location) and §§ 7:7-7:8 (commenting on negative consequences ofa floating easement for servient 
owner and recommending ways to limit scope and duration of a floating easement); see also Evans 
v. Bd. of Cnry. Commis, 97 P.3d 697, 702-04 (Utah Ct. App. 2004) (recognizing a true "floating" 
or "roving" easement and explaining methods a court can use [o fix its location). 

3o3 See UNiF. EASEMENT RELOCATION ACT § 4 (UNIF. L. COMM'N 2020). 

""See id. § 4 cmt. 1. 
3°'Compare id. § 4(1), wtt{7 RESTATEMENT, supra note 16, at § 4.8(3)(a). 
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Section 4(2) of the U.E.R.A. departs marginally from Section 4.8(3)(b) 

of the Restatement in two respects. First, it specifies that the inquiry whether 

a relocation will "increase the burden on the easement holder in its reasonable 

use and enjoyment of the easement" should focus on the period "after the 

relocation" is achieved 306 This clarification tightens the focus of Section 4(2) 

while complementing Section 4(5), which provides the court with an

opportunity to focus on possible interference with the use and enjoyment of 

the easement while a relocation is occurring and on the servient estate 

owner's ability to mitigate any such disruption.307 Section 4(2) also includes 

the adjective "reasonable" to modify the easement holder's "use and 

enjoyment" to preclude an easement holder from inventing a brand new use 

for the easement not reasonably contemplated at the easement's creation.3os

Section 4(3) also departs from Section 4.8(3)(c) of the Restatement to 

clarify the focus of judicial inquiry in an easement relocation proceeding—

prevention of material impairment of "an affirmative, easement-related 

purpose for which the easement was created."'°9 This provision builds on the 

teaching of judicial decisions adopting the Restatement as well as insights of 

Restatement supporters by making clear that an easement holder cannot block 

a proposed easement relocation simply by asserting that an easement was 

actually, though silently, created to give the easement holder a veto over 

development on the servient estate.310 However, if a proposed relocation 

would lead to material impairment of the affirmative entry, use, and 

enjoyment rights created by an easement eligible for relocation under the Act, 

then Section 4(3) of the U.E.R.A. would be grounds for a judicial 

determination that the proposed relocation cannot proceed.3" If a property 

3u6UNIF. EASEMENT RELOCATION ACT § 4(2) (UNIF. L. COMM'N 2020). 

3o9/d § 4(3) (emphasis added). 

310M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1058-59 (Mass. 2004); Susan F. French, 

Relocating Easements: Restatement (Third), Servitudes,§ 4.8(3), 38 REAL PROP. PROB. 8L TR. 7. 1, 

10, 15 (2003) (criticizing the mutual consent rule for allowing an easement holder to "demand and, 

in theory, expect to get almost all the surplus value created by any relocation" and warning that the 

traditional rule is "inefficient because it provides no exit from an impasse situation and represents 

bad social policy by rewazding a noncooperating easement holder"). 

311 See, e.g., Manning v. Campbell, 268 Pad 1184, 1187-88 (Idaho 2012) (holding that a 

servient owner was not entitled to relocate a driveway access easement under Idaho Code Section 

55-313 because the relocated easement would not have connected to any existing route and would 

have required dominant estate owners to conswct a new driveway across their front lawn); 

MacKinnon v. Croyle, 899 N.Y.S.Zd 422, 425 (N.Y. App. Div. 2010) (affirming trial court rejection 
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owner actually wants to prevent a neighbor from using land for a particular 
use or to prevent any development at all, the property owner can always 
achieve that goal, to the extent applicable state law provides, by negotiating 
for and obtaining a negative easement—precisely one of the property 
interests that are exempt from the Acts scope.312

Sections 4(4)—(6): Enhanced Protection for Easement Holder Interests: 
Sections 4(4) through 4(6) of the Act establish new substantive conditions 
for relocation not found in the Restatement but consistent with the 
Restatement's spirit. First, Section 4(4) guarantees that a proposed easement 
relocation will not materially "during or after the relocation, impair the safety 
of the easement holder or another entitled to use and enjoy the easement."3'3

Although the interest of easement holders and others in using and enjoying 
the easement safely once a relocation is complete would certainly be 
considered by a court under Sections 4(1) 3), Section 4(4) makes this 
consideration an explicit focus to reflect repeated judicial emphasis on safety 
concerns in decisions that address proposed easement relocations under the 
Restatement or similar statutes.3'a

Next, Section 4(5) assures that a relocation will not materially "during the 
relocation, disrupt the use and enjoyment of the easement by the easement 
holder or another entitled to use and enjoy the easement, unless the servient 
estate owner substantially mitigates the duration and nature of the 

of proposed relocation of an undefined access easement because the new driveway would be more 
nazrow, have sharp toms, and preclude access by delivery and gazbage trucks); City of Boulder v. 

Farmer's Reservoir & Irrigation Co., 214 Pad 563, 567 9 (Colo. App. 2009) (refusing to allow 
alteration of a ditch irrigation easement to facilitate a trail extension because the alteration of the 
easement would materially and adversely affect the maintenance rights that an irrigation company 
enjoyed by virtue of the easement). 

3iZ UNIF. EASEMENT RELOCATION ACT § 3(b)(I) (UNiF. L. COMM'N 2020). FOi 3 d1SCllSSiOn 

of the limits on creating and enforcing negative easements or restrictive covenanu generally, see 
RESTATEMENT, supra note l6, at § 4.8 cmt. f. 

3~3 UNTF. EASEMENT RELOCATION ACT § 4(4) (UNIF. L. COMM'N 2020). 

"'Compcne Belsder v. Sheler, 264 Pad 926, 933 (Idaho 2011) (affirming the trial court's 
refusal to approve relocation of express ingress and egress easement under Idaho Code Section 55-
313 because of steeper grades and hazazd for dominant estate owners in using the easement), with 
Carlin v. Cohen, 895 N.E.2d 793, 798-99 (Mass. App. Ct. 2008) (affirming the trial court Wiling 
approving relocation of pedestrian beach access easement because the entry point was not more 
difficult to reach than under the original easement and the lack ofevidence that the original easement 
path was more level), and R & S Invs. v. Auto Auctions, Ltd, 725 N.W.2d 871, 877-78, 881 (Neb. 
Ct. App. 2006) (holding that a servient owner could relocate an easement for a sanitary sewer lagoon 
because, inter alia, the new lagoon would have greater wastewater capacity, new piping and 
connections, and would alleviate environmental concerns related to old lagoon). 
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disruption."315 This section will be important whenever an easement serves a 

dominant estate currently in active use as it would justify, for example, a 

court in ordering a servient estate owner to complete construction of a new 

road or driveway on the route of a relocated access easement before diverting 

traffic from the current route. Similarly, this section would justify a court in 

ordering a servient owner to complete construction of a new irrigation or 

drainage facility before diverting water from the former easement site. 

Importantly, Section 9 of the Act reinforces Section 4(5) by entitling the 

easement holder to enter, use, and enjoy the easement subject to relocation 

until the construction of all improvements necessary for use and enjoyment 

of the easement in the new location are complete and the servient estate 

owner files an affidavit certifying that the easement has been relocated in the 

relevant land records and sends that affidavit to the easement holder.316 The 

final clause in Section 4(5) recognizes that there may be instances when a 

perfectly justifiable easement relocation cannot avoid all disruption of use 

and enjoyment of the easement during relocation.3" In those cases, the 

servient estate owner should have the opportunity to show that it has 

substantially mitigated either the temporal duration or the nature of the 

disruption.31S It thus leaves the court with a measure of discretion to 

determine whether those mitigation efforts are sufficient given the scope of 

the proposed relocation. 

Section 4(6) prevents an easement relocation that would materially 

"impair the physical condition, use, or value of the dominant estate or 

improvements on the dominant estate."'19 In one sense, this provision simply 

makes explicit the results of application of Sections 4(1) 3) of the Act, 

which are all designed to protect the functional utility of the easement to a 

dominant estate owner in the case of an appurtenant easement.'2° Thus, for 

example, if the relocation of an access easement would significantly alter the 

access points on the dominant estate and this change would impair the current 

use of the dominant estate or would require material changes to 

improvements already constructed on the dominant estate, Section 4(6) could 

justify rejection of the proposed relocation.321 Similarly, if a change in 

31'UNIF. EASEMENT RELOCATION ACT § 4(5) (UNIF. L. COMM'N 2020). 

316~~ C 9.
7 

317See id. § 4(5). 

318See id. 

szuSee id. 

321 See, e.g., Manning v. Campbell, 268 Pad 1 18d, 1 187-88 (Idaho 2012). 
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location of access points could be shown to have a material impact on the 

future development potential—and thus the value~f the dominant estate, 

Section 4(6) would also justify rejection of the proposed relocation.3Zz

Finally, if relocation of an easement would result in a material increase in the 

maintenance costs ofthe easement to the easement holder and thus materially 

impair the use of the easement, Section 4(6), would, in conjunction with 

Sections 4(l~(3), also prevent the relocation from proceeding.3z3

Other Parties' Interests: Section 4(7) addresses a subject not covered 

under the Restatement by providing protection against impairment of the 

interest of asecurity-interest holder of record in the value of its collateral, a 

real-property interest of a lessee of record in the dominant estate, or a 

recorded real-property interest of any person in the servient or dominant 

estate.3za If asecurity-interest holder of record having an interest in either the 

servient estate or dominant estate can show that the value of its collateral will 

be materially impaired by the proposed relocation of an easement, the 

relocation cannot proceed.325 Similarly, if a lessee of record having a real-

property interest in the dominant estate can show that this interest would be 

materially impaired by the proposed relocation, the relocation cannot 

proceed.3z6

Section 4(7)'s reference to "a recorded real-property interest of any other 

person in the servient estate or dominant estate" is intended to address 

persons such as the holder of another easement that burdens the servient 

3ZzM.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057 (Mass. 2004) (observing that the 

Restatement approach "maximizes the over-all property utility by increasing the value of the 

servient estate without diminishing the value of the dominant estate") (emphasis added). 

3~See Ciry of Boulder v. Fazmer's Reservoir & Iaigation Co., 214 Pad 563, 567~i9 (Colo. 

App. 2009) (refusing to allow alteration of a ditch irrigation easement to facilitate a Vail extension 

because alteration of the easement would materially and adversely affect the maintenance rights that 

an irrigation company enjoyed by virtue of the easement). 

32'~UNIF. EASEMENT RELOCATION ACT § 4(7) (UNIF. L. COMM'N 2020). 

3ZS In most cases, asecurity-interest holder of record with an interest in the servient estate will 

be unconcerned with a proposed easement relocation because, presumably, the relocation will result 

in an increase in the value of its collateral. In any event, asecurity-interest holder of record in either 

the servient or dominant estate, just like the other persons mentioned in Section 4(7), is entitled to 

notice of the judicial proceeding under Section 5(b)(1) of the Act. See infra Part II.E, notes 324-

326 and accompanying text. 

32G A lessee of record with an interest in the servient estate is not addressed by Section 4(7) 

because, presumably, such a lessee can direct any concerns it has with loss of use or enjoyment of 

the servient estate to the servient estate owner under the tettns of iu lease. Of course, the servient 

estate owner will typically be seeking to enhance the use and enjoyment of the servient estate as a 

result of the proposed relocation. 
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estate or dominant estate,327 a "unit" owner, that is, the owner of an interest 

in acommon-interest community,328 or the owner of a mineral interest in the 

servient or dominant estate.329 Thus, if the proposed relocation of a vehicular 

ingress and egress easement on a servient estate would materially impair a 

separate irrigation or drainage easement also burdening the servient estate by 

reducing the volume of water conveyed through the easement, the irrigation 

or drainage easement holder could assert Section 4(7) and block the proposed 

relocation. Similarly, if the proposed relocation of an access easement would 

encroach on or interfere with a well site or an easement that facilitates oil, 

gas, or mineral development on the servient or dominant estate, Section 4(7) 

would prevent relocation from occurring.33o In summary, the inclusion of 

Section 4(7) fills a gap in the Restatement by providing security interest 

holders, such as lenders or other secured parties, holders of significant 

recorded leasehold interests in the dominant estate, and holders of oil, gas, 

and mineral interests that could be negatively affected by a proposed 

relocation, with a specific statutory basis upon which to lodge an opposition 

to a proposed relocation. 

E. Procedural Requirements and Safeguards: Complaint, Parties, 

Service, Order, Recordation 

Sections 5 and 6 are crucial provisions of the U.E.R.A., as they respond 

to critics who fault the Restatement for appearing to allow a servient estate 

owner to relocate an easement without prior judicial authorization,331 and 

' Z~For a discussion of the interaction between Section 4(7) and Section 10(a)(5) of the Act, 

which deals with the priority of another recorded easement that might be affected by a proposed 

relocation, see infra Part II.Limited Effect of Relocation and notes 38Cr87. 

32gSee UNiF. EASEMENT RELOCATION ACT § 2(17) (UNiF. L. COMM'ty 2020). (defining a 

"uniP' to mean "a physical portion of a common interest community designated for separate 

ownership or occupancy with boundaries described in a declaration describing the common-interest 

community"). This definition is based on [hC UNIF. COMMON INT. OWNERSHIP ACT ~ 103(35) 

(UNIF. L. COnrttvt'N 2008). 
329 SCC infra Part II.Procedural Requirements and Safeguards: Complaint, Parties, Service, 

Order, Recordation and notes 339--42 and accompanying text for a discussion of the kind of mineral 

interest holders entitled to service of a summons and complaint or petition under UN~F. EnsEMErrr 

RELOCATION ACT § S(b)(2) (UNiF. L. COMM'N 2020). 

33o UNIF. EASEMENT RELOCATION ACT § 4(7) (UN►F. L. COMM'N 2020). 

331 See infra notes 212431-222 and accompanying text for discussion of criticism of the 

Restatement. 
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codify judicial decisions that embrace the Restatement but insist that a non-
consensual easement relocation should only occur after judicial approva1,33z

Commencement of Civil Action: Section 5(a) begins by requiring a 
servient estate owner seeking to relocate an easement under Section 4 to file 
"a civil action."333 The precise form of the civil action will depend on the 
applicable rules of civil procedure in the relevant state.33a

Section 5(b)(1) then establishes the necessary parties to an easement 
relocation proceeding under the Act and guarantees notice of the proceeding 
by requiring the servient estate owner to serve a summons and complaint or 
petition upon the easement holder whose easement is the actual subject of the 
relocation proceeding and other interested persons.33s The other interested 
persons that must be served include: "(B) asecurity-interest holder of record 
of an interest in the servient estate or dominant estate; (C) a lessee of record 
of an interest in the dominant estate; and (D) . . . any other owner of a 
recorded real-property interest if the relocation would encroach on an area of 
the servient estate or dominant estate burdened by the interest."336 These 
persons are all necessary parties because each has a right to object to and 
potentially block a proposed easement relocation on the ground that the 
relocation would impair collateral or some other real-property interest under 
Section 4(7) of the Act 337

Section 5(b)(2), however, narrows the category of persons who must 
receive service under Section 5(b)(1)(D) because of a potential encroachment 
on an area of the servient or dominant estate burdened by that interest in the 
particular context of mineral interest holders.338 Thus, only a mineral interest 
holder whose "interest includes an easement to facilitate oil, gas, or mineral 
development" is entitled to service 339 Holders of other mineral interests, 
particularly fractional mineral interest holders whose interest is only in 
severed, sub-surface minerals in either the servient or dominant estate, are 

'3z See Roaring Fork Club, L.P. v. St. Jude's Co., 36 P.3d 1229, 1237-38 (Colo. 2001); M.P.M. 
Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1059 (Mass. 2004). 

333 UNIF. EASEMENT RELOCATION ACT § S(3) (UNTF. L. COMM'N 2020). 

33~In most states, a servient estate owner would bring a declazatory judgment action. See, e.g., 
La. Code Civ. Proc. Mn. arts. 1871-83 (2021) (providing for declaratory judgment actions); Cal. 
Civ. Proc. Code §§ 1060-1062.5 (West 2021) (same). 

33i UNIF. EASEMENT RELOCATION ACT § S(b)(1) (UNTF. L. COMM'N 2020). 

33GSee id. 
337Id. § 4(7). 

3395ee id. 
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exempt from service 34o These kinds of mineral interest holders typically have 
no possessory interest in the surface of the relevant land and thus would be 
unaffected by the relocation of a surface easement (and most other easements 
as well).341 Requiring the servient estate owner to serve all such mineral 
interest holders would be unwieldy and unproductive. In effect, this section 
exempts from service most severed mineral interest holders, including 
holders of a royalty interest, overriding royalty interest, net-profits interest, 
or working interest, unless, once again, that interest "includes an easement to 
facilitate oil, gas, or mineral development."342 When a mineral interest does 
include an easement to facilitate development, such as an easement created 
for the purpose of providing vehicular access to a drill site or an easement 
established to construct, operate, or maintain a gathering line or a pipeline, 
then the easement holder must be served.3a3

Sections 5(c)(1 }-(6) specify the information that the servient estate owner 
must include in its complaint or petition, such as the servient estate owner's 
intent to seek relocation, the nature, extent, and anticipated dates of the 
relocation project, the current and proposed locations of the easement, and 
reasons the proposed relocation is eligible for and satisftes the Act.344 This 
information will give the easement holder and other necessary parties an 
opportunity to decide whether to consent or object to the proposed 
relocation.3as Nothing in the Act, of course, prevents the servient estate owner 
from providing all of this information to the easement holder and other 
interested parties in advance of filing a civil action.3a6

Section 5(c)(6) is slightly different in focus. It requires the servient estate 
owner to state that it "has made a reasonable attempt to notify the holders of 
any public-utility easement, conservation easement, or negative easement on 
the servient estate or dominant estate of the proposed relocation."347 In effect, 
this provision alerts the court to the possibility that certain kinds of easements 
are not eligible for relocation under Section 3(b)(1) and whose interests are 

' a~See rd. 

3a3 See id. 

3°'See rd. 
3'v In many cases, a prudent servient estate owner will do just that and attempt to obtain all 

necessary consents before undertaking the costly step of filing an easement relocation lawsuit under 

the act. 

347 UNIF. EASEMENT RELOCATION ACT § S(C)(G) (UNIF. L. COMM'N 2020). 
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also protected under Section 3(b)(2) might burden either the servient or 

dominant estate.348 This is crucial because Section 6(a)(1) ofthe Act requires 

a court to make a threshold determination that the easement subject to 

relocation is, in fact, eligible for relocation under Section 3.349 The U.E.R.A. 

Drafting Committee intentionally chose not to make holders of the excluded 

easement categories (public-utility easements, conservation easements, and 

negative easements) necessary parties out of concern that they might be 

served with process but then, due to lack of resources or access to legal 

counsel (particularly in the context of a conservation easement or perhaps a 

small utility cooperative), might not appear and defend their interests in 

court.3so A failure to appear and contest a judicial relocation action after 

receiving service could then result in the easement holder being barred on the 

basis of res judicata from attacking a judgment against its interest.351 Section 

5(c)(6) nevertheless provides additional protection for the holders of the 

excluded easement categories by bringing their existence to the attention of 

the court so that the court can verify that an excluded easement is not being 

relocated or otherwise harmed as discussed below. 

Section 5(d) is also designed to speed resolution of a judicial easement 

relocation proceeding by providing a mechanism for all other necessary 

parties (other than the easement holder whose easement is subject to 

relocation) to file a document with the court "that waives its rights to contest 

or obtain relief in connection with the relocation or subordinates its interests 

to the relocation."'SZ Once such a document is filed, the court may excuse 

that party from answering or participating in the proceeding and thus 

eliminate any further expense for that party.3s' 

348 See id. 
3a~~d § 6(a)(~) 
3i0See id. § 5, cmt. n.7. 

3'~RFSTATEMENT OF THE LAW (SECOND): JUDGMENTS § 34(1}{3) (1980) (Stating that the 

general principle of res judicata applies to a person "who is named as a party to an action and 

subjected to the jurisdiction of the court" and that a person "who is not a party to an action is not 

bound by . . .the rules of res judicata"). See also MooxE's FEo. PRAC'rtcE §§ 130.40-130.41 (3d 

ed. 2017) (addressing scope of doctrine of c►aim preclusion, parties bound, and requirement that for 

parties to be bound by claim preclusion they must have full and fair opportunity to litigate), and 

§ 131.40[2][a] ("A person . . .may be involuntarily subjected to the court's jurisdiction by proper 

service of process."). 
3' Z UMF. EASEMENT RELOCATION ACT § S(Q) (UNiF. L. COMM'ty 2020) (refemng to persons 

listed under subsections 5(b)(I)(B)(C) or (D) who must receive a summons and complaint or 

petition). 
"' Id. 
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Required Findings; Order: Section 6 focuses on a court's obligations 
when confronted with an easement relocation proceeding under the Act. First, 
Section 6(a)(1) mandates that the court determine that "the easement is 
eligible for relocation under Section 3."35' This requirement protects the 
holder of any of the easements specifically excluded from the scope of the 
Act—a public-utility easement, a conservation easement, or a negative 
easement—from having its easement improperly relocated in violation of 
Section 3(b) and also assures that the new location of an easement eligible 
for relocation will not "encroach on an area burdened by a conservation 
easement" and will not "interfere with the use and enjoyment of a public-
utility easement or an easement appurtenant to a conservation easement."ass

This provision thus provides an important check on a servient estate owner 
and protection for public-utility and conservation easement holders by 
preventing an ineligible easement from actually being moved and preventing 
an eligible easement from landing in an area burdened by a conservation 
easement or interfering with one of the other exempt easements, all without 
requiring the holder of an exempt easement to be a party to the judicial 
easement proceeding.3s6

Section 6(a)(2) requires the court to determine that the proposed 
relocation "satisfies the conditions for relocation under Section 4."357 This 
simply makes clear that Section 4 is the heart of the Act and directs the court 
to apply all of its substantive conditions in making its ultimate determination 
as to whether a relocation is permitted. 

Once a court determines that a relocation is appropriate, Sections 6(b)—
(d) require the court to issue an order authorizing the relocation and the 
servient estate owner to record a certified copy of that order, along with an 
explanatory statement, in the appropriate land records of the state.358 Sections 
6(b)(1}{7) specify the contents of that order, with the most important 

"~Id § 6(a)(1). 

3' 6 If a court erroneously allows an easement to be relocated in violation of the scope provisions 
of Section 3(b), then the easement holder could always challenge that ruling in a subsequent 
proceeding as long as the easement holder was not a party to the earlier proceeding. 

3'~UNIF. EASEMENT RELOCATION ACT ~ 6(3)(Z) (UNIF. L. COMM'N 2020). 

3' gld. at § 6(b}{d). These requirements are generally consistent with the approach taken by 
courts that have adopted the Restatement approach to easement relocation. See, e.g., R & S Invs. v. 
Auto Auctions, Ltd., 725 N.W2d 871, 878 (Neb. Ct. App. 2006) (requiring servient estate owner 
that satisfies Restatement criteria to execute a new document setting forth the new location and 
other relevant terms of the relocated easement). 
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information being the immediately preceding and new location of the 

relocated easement,359 the kinds of mitigation that the servient estate owner 

must provide to the easement holder during the process of relocating the 

easement, 36o the plans and specifications of any improvements that must be 

constructed so that the easement holder can use and enjoy the easement in its 

new location,361 and any other conditions that must be satisfied to complete 

the relocation.36z

Sections 6(b)(8}{9) require the court to include provisions for the 

payment of expenses under Section 7 and for compliance with the obligation 

of good faith under Section 8, both of which are discussed below.363 Section 

6(b)(10) requires the court to "instruct the servient estate owner to record an

affidavit, if required under Section 9(a), when the servient estate owner 

substantially completes relocation."36a Section 6(c) widens a court's 

discretion in fashioning an order authorizing relocation by allowing it to 

"include any other provision consistent with this (Act] for the fair and 

equitable relocation of an easement."'6s

Finally, Section 6(d) requires a servient estate owner that obtains judicial 

approval for relocation to record, "in the land records of each jurisdiction 

where the servient estate is located, a certified copy of the order under 

subsection (b)."366 In most cases, the Section 6(b) order will be the first of 

two documents that must be recorded to complete an easement relocation.36' 

The second document will be the relocation affidavit specified in Section 

9(a)(l), which certifies that the easement has been relocated.368 When no 

improvements need to be constructed or altered for use of the relocated 

359 UNIF. EASEMENT RELOCATION ACT § 6(b)(3}-(4) (UN[F. L. COMb['N 2020). 

36o~d § 6(b)(5). 
3cild § 6(b)(6) 
3ez~d § 6(b)(~) 

363ld § 6(b)(8}-(9). For discussions of Sections 7 and 8 ofthe Act, see infra Parts II.Expenses—

G. 

3~UNIF. EASEMENT RELOCATION ACT § 6(b)(10) (UNIF. L. COMM'N 2020). SCCttOri 9 (S 3 

safeguard added for the benefit of an easement holder to assure that the easement holder enjoys 

uninterrupted use of the easement subject to relocation in its old location until all of the work 

riCCCSSaCy Por fCI0C3t10T1 IS CO111pICtC. UNIF. EASEMENT RELOCATION ACT § 9 (UNIF. L. CO~iM'N 

2020), discussed infra Pazt II.Affidavit of Relocation 
3~5 UMF. EASEMENT RELOCATION ACT § 6(c) (UNIF. L. COMM'N 2020). 

366 ~d. ~ 6~d~. 

367See id. § 6(b). 

3GSSee id. § 9(a)(1). 
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easement, the recordation of the order approving relocation under Section 

6(d) will constitute completion of the relocation 369 

F. Expenses 

Section 7 follows the Restatement by declaring that a "servient estate 

owner is responsible for reasonable expenses of relocation of an easement 

under this [Act]."370 It breaks new ground, however, by specifying what some 

of those expenses might be, including constructing necessary improvements 

on either the servient or dominant estate, mitigation disruption measures, 

obtaining governmental approvals or permits, preparing and recording any 

necessary documents, any title work required to complete the relocation, title 

insurance premiums, the fees of experts necessary to review plans and 

specifications of necessary improvements, maintenance costs associated with 

the relocated easement that exceed those in the former location, and obtaining 

any necessary third party consents.3" 

Notably, Section 7 does not address litigation-related attorney fees. Thus, 

the U.E.R.A. does not displace the general American rule for attorney fees, 

and each party to a contested easement relocation proceeding will still be 

responsible for paying its own litigation-related attorney fees, in the absence 

of some other applicable state law.3' 2

G. Duty of Good Faith 

Once a court issues an order under Section 6 authorizing an easement 

relocation, Section 8 requires that all parties in the civil action must act in 

good faith to facilitate the relocation.373 This duty to act in good faith is 

grounded in an understanding of an easement as a long-term, concurrent 

property relationship that imposes mutual duties of accommodation.374 As 

noted earlier, a number of U.S. courts adopting the Restatement approach to 

36v Id. § 9(c). 
sold. § 7. 

37' ld. § 7(1 }{9). The Supreme Court of Appeal of South Africa also insisted that a servient 

estate owner that obtains approval to relocate a predial servitude pay the costs involved in amending 

and registering the title deeds of the servient estate, and if applicable, the dominant estate. 

Linvestment CC v. Hammersley, 3 S.A. L. Rep. 283, 294 (Sup. Ct. App. 2008). 

3~Z UNIF. EASEMENT RELOCATION ACT § 7(C), cmt n.2 (UNiF. L. COMM'N 2020). 

3' 31d. § 8. 

'~{See Lovett, supra note 98, at 36-47 (discussing the principle of mutual accommodation in 

the law of easements and servitudes at common and civil law). 
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easement relocation have specifically endorsed this principle of mutual 

accommodation in an easement relationship.375 Anumber of other uniform 

acts promulgated by the Uniform Law Commission also require parties 

bound together in a long-term property relationship to act in good faith.3' 6

H. Affidavit of Relocation 

Section 9 of the U.E.R.A. addresses another potential concern about the 

Restatement approach to easement relocation—the possibility that a servient 

estate owner will commence a relocation and destroy improvements in the 

existing location but never complete the improvements needed to make the 

relocated easement usable in its new location. This section responds to that 

concern in two ways. 
First, Section 9(a) provides that "[i]f an order under Section 6 requires 

the construction of an improvement as a condition for relocation of an 

easement, relocation is substantially complete, and the easement holder 

is able to enter, use, and enjoy the easement in the new location," the 

servient estate owner must record an affidavit attesting to these facts in the 

local land records and then send, by certified mail, a copy of the affidavit to 

the easement holder and other parties 3" In essence, this section constitutes a 

means of providing formal notice to the easement holder that all of the work 

necessary for its use and enjoyment of the relocated easement is comp(ete.378

''Roaring Fork Club L.P. v. St. Jude's Co., 36 Pad 1229, 1234-35 (Colo. 2001) (explaining 

that Colorado law increasingly recognizes that when there aze two competing interests in the same 

land, those interests "should be accommodated, if possible" and endorsing the Restatement 

approach to easement relocation as consistent with [hat "accommodation doctrine"); M.P.M. 

Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1058-59 (Mass. 2004) (quoting Roaring Fork Club 

L.P., 36 Pad at 1237 for the proposition that "[c]leazly, the best course is for the owners to agree to 

alterations that would accommodate both parties' use of their respective properties to the fullest 

extent possible"); R & S Invs. v. Auto Auctions Ltd., 725 N.W2d 871, 880 (Neb. Ct. App. 2006) 

(stating that "Nebraska case law provides that the owner of a servient estate and the owner of a 

dominant estate enjoy coaelative rights . . .and the owners must have due regard for each other and 

should exercise that degree of care and use which a just consideration of the rights of the other 

demands"). 
3~6See, e.g., UNiF. COMMON INTEREST OWNERSHIP ACT § 1-113 (UNIF. L. COMM'N 2008) 

("Every contract or duty governed by this [act] imposes an obligation of good faith in iu 

performance or enforcement."); Ut~rtF. HOME FottECLosU~ P2oCs, ACT § 1 OS (UNIF. L. COMM'N 

2~1S); UNiF. SiMPLIFiCATION OF LAND TRANSFERS ACT ~ 1-301 (Urilf L. CORItTI'n 1976). 

377 UNiF. EASEMENT RELOCATION ACT ~ 9(a) (UNIF. L. COMM'N 2020). 

3~sSee id. 
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Perhaps even more important, though, Section 9(b) assures that the 

easement holder and others will have the right to enter, use, and enjoy the 

easement in the current location until the relocation affidavit described in 

Section 9(a) is recorded and sent to the parties.379 In effect, this requires the 

servient estate owner to continue to provide access to all ofthe improvements 

necessary for use of the easement in its original or current location until all 

improvements necessary for its use in the new location are complete and until 

any other conditions of the court's section 6(b) order are satisfied.3so

In what is likely to be the relatively rare case of an easement that can be 

used and enjoyed without any improvements on the servient estate—for 

example, a pedestrian access or recreational access easement unmarked by a 

path or trail or some other kind of easement for which necessary 

improvements have yet to be constructed by the easement holder—Section 

9(c) simply provides that the recording of the court's Section 6(d) order 

authorizing a relocation will actually constitute the relocation.3S1

I. Limited Effect of Relocation 

Section 10, which addresses the limited legal effect of an easement 

relocation under the Act, is based on the premise that a relocation under the 

Act does not create a new easement; rather, it merely changes where the 

easement may be utilized by the easement holder to satisfy the affirmative, 

easement-related purposes for which the easement was created.3gZ

Accordingly, Section 10(a)(1) clarifies that a relocation under the Act does 

not constitute a new transfer or grant of an interest in either a servient estate 

burdened by the easement or a dominant estate benefited by the easement.383

Furthermore, Sections ] 0(a)(2) through (4) clarify that an easement 

relocation under the Act is not a breach or default of, and will not trigger, a 

due-on-sale clause, or other transfer-restriction clause, under an applicable 

recorded document, such as a mortgage, a lease, or any other recorded 

document that might be affected by the relocation.384 The potential 

interaction, if any, between Section 10 of the U.E.R.A. and federal legislation 

designed to preempt state laws that restrict the enforcement of due-on-sale 

379 Id. § 9(b). 

ssuSee id. 
3sild. §9(c). 

3a31d. § 10(a)(1). 
3sald. § 10(a)(2}-(4). 
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clauses in the context of residential real estate is discussed in the comments 
to Section 10.3ss 

Section 10(a)(5) addresses what is likely to be a rare conflict. This section 
provides that a relocation under the Act "does not affect the priority of the 
easement with respect to other recorded real-property interests burdening the 
area of the servient estate where the easement was located before the 
relocation."386 Relying on the underlying premise of the entirety of Section 
10 (that a relocation under the Act does not create a new easement), Section 
10(a)(5) establishes that a relocated easement retains the same temporal 
priority in the public records as the original easement. Section 10(a)(5) limits 
this principle of retained priority, however, by confining its geographic reach 
to "the area of the servient estate where the easement was located before the 
relocation."387 Thus, if an easement is relocated to some other portion of the 
original servient estate not burdened by the easement subject to relocation 
but burdened by another real property interest that was recorded on the 
servient estate after the establishment of the easement subject to relocation 
(or if it was relocated to another estate entirely), the relocated easement will 
not necessarily have priority over the other recorded real-property interest.388
However, because the holder of such a recorded real property interest in the 
servient estate would be served and received notice under Section 5(b)(1)(D) 

383See id. § 10, cmt. n.2 (noting that "as standard residential loan documents do not specifically 

characterize an easement relocation as an event triggering a default or due-on-sale clause, Section 

10(a)(2) clarifies that, in such a case, an easement relocation will not have the effect of triggering a 
breach or default or application of a due-on-sale clause or other transfer restriction clause"). For a 
thorough discussion ofthe history, purpose, and application of Section 341 ofthe Garn-St. Germain 

Depository Institutions Act of 1982 (Garn-St Germain Depository Institutions Act of 1982, 12 

U.S.C.A. § 1701j-3), see Grant S. Nelson, et al., REAL ESTATE FINANCE LAW § 5.24, at 519- 3 
(6th ed. 2015). 

3se UNTF. EASEMENT RELOCATION ACT § 10(a)(S) (UNIF. L. COMM'N 2020). 

'gild. § 10(a)(5). 
3aaComment 3 to Section 10 illustrates the effect ofthis provision with an example: 

Suppose the easement subject to relocation originally burdens parcels A and B. After 
relocation the easement will burden parcels A, B, and C. Mortgage I was recorded on 
pazcels A, B, and C subsequent to the recording of the easement on parcels A and B. 

Mortgage 2 is recorded only against parcel C. Under Section ]0(a)(5), the relocated 

easement, which is now located on pazcels A, B, and C, will have priority over Mortgage 
1 but will be subordinate to MoRgage 2. 

/d § 10, cmt. n3. 



07 LOVETT (DO NOT DELETE) 3/3l/2022 2:30 PM 

70 BAYLOR LAW REVIEW [Vol. 74:1 

of the Act, any potential temporal priority conflict could be addressed by the 

COUI"t.389

J. Non-waiver 

Section 11 of the U.E.R.A. departs from the Restatement by making the 

Act's core relocation right immune from waiver.390 As readers will recall, 

Section 4.8(3) of the Restatement states that "[u]nless expressly denied by 

the terms of an easement, as defined in Section 1(2), the owner of the servient 

estate is entitled to make reasonable changes in the location and dimensions 

of an easement . . . ."391 A few courts latched on to this portion of the 

Restatement, and to introductory language in Section 4.8 relevant to 

determining the initial location of "a servitude,"39z to hold that a servient 

estate owner could only change the location of an easement if the easement 

389 ~Cj § S~t7~~I~, discussed s:~pra note 335335 and accompanying text. The court order under 

Section 6(b) could include any provisions necessary to address temporal priority vis-a-vis such a 

ieCO[ded Teal pCOpetty inte[eSt uncle[ the allthOrity OF UNiF. EASEMENT RELOCATION ACT § 6(C) 

(UNIF. L. COtvtt~t'N 2020). 

390Section 11 provides: 

The right of a servient estate owner to relocate an easement under this [act] may not 

be waived, excluded, or restricted by agreement even if: 

(1) the instrument creating the easement prohibits relocation or contains a waiver, 

exclusion, or restriction ofthis [act]; 

(2) the instrument creating the easement requires consent of the easement holder to 

amend the terms of the easement; or 

(3) the location of the easement is fixed by the instrument creating the easement, 

another agreement, previous wnduct, acquiescence, estoppel, or implication. 

Id. § 11. 

391 RESTATEMENT, supra note 16, at § 4.8(3). 
392 ~Ct § 4.8~1x2~: 

Except where the location and dimensions are determined by the instrument or 

circumstances surrounding creation of a servitude, they aze determined as follows: 

(1) The owner of the servient estate has the right within a reasonable time to specify 

a location that is reasonably suited to carry out die purpose of the servitude. 

(2) The dimensions aze those reasonably necessary for enjoyment of the servitude. 

Id. (emphasis added). The Restatement drafters, however, likely intended the italicized language 

simply to indicate that the parties to a "servitude" agreement aze always "free to determine the 

location and dimensions of a servitude" in the initial agreement. Id. at cmt. a. 
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was undefined, that is, if its location was not expressly defined by a metes 
and bounds description or some other indication of its location in the 
instrument that established the easement.393 The Restatement comments also 
indicate that parties to an easement agreement can expressly agree to negate 
the Restatement's own terms, and they even advise that "[i]fthe purchaser of 
an easement wishes to retain control over any change in location, the 
instrument should be drafted to accomplish that result."39a

Section 11 of the U.E.R.A. unequivocally rejects not only the judicial 
holdings mentioned above but also the Restatement position that unilateral 
relocation by a servient estate owner subject to the Restatement's criteria is 
merely a default rule that can be altered or waived by contractual agreement. 
Section 11(1), which strictly prohibits the "waiver, exclusion, or restriction" 
of relocation rights established under the Act, and Section 11(2), which 
expressly prohibits parties from drafting around the rights established in 
Section 4 by requiring easement holder "consent . . . to amend the terms of 
an easement," both make clear that the relocation right established in Section 
4 is not subject to waiver or exclusion in any manner and thus departs from 
the Restatement's lenient default rule position.39s 1n effect, these two 
subsections adopt the German position on waiver and contractual 
limitation 396 Furthermore, Section 11(3) expressly rejects the narrow 
approach to easement relocation followed by the courts that limited 
application of the Restatement to undefined easements.397 The strong, anti-
waiver provisions of Section 11 assure that the U.E.R.A. will remain useful 
for years to come instead of being easily negated by boilerplate provisions 
inserted in easement agreements that would otherwise restrict application of 
the Act. Section 11 also protects an unsophisticated servient estate owner 
who might unwarily sign an easement agreement that prevents resort to the 

393 Lewis v. Young, 705 N.E.2d 649, 653-54 (N.Y. 1998); St. James Vill., Inc. v. Cunningham, 
210 P.3d 190, 193-94 (Nev. 2009); but see Town ofEllettsville v. Despirito, 1 l I N.E3d 987, 992-
94 (Ind. 2018) (explaining that Section 4.8(3) ofthe Restatement was most likely not intended to be 
restricted to undefined easements). 

393 RESTATEMENT, supra note 16, at § 4.8 cmt. f. 

39~UNiF. EASEMENT RELOCATION ACT § 11(1}{2) (UNIF. L. COMM'N 2020), CmtS. n.l-3. 

Sections 11(1) and (2) also reject dicta in M.P. NI. Builders suggesting that parties to an easement 
agreement could always opt-out of the Restatement approach by express contractual provision. 
M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1058 (Mass. 2004). 

39~BGB § 1023(1}{2) (S. Forrester et al., Rothman & Co. trans., 1975), discussed supra note 
l51 and accompanying text. 

397Lewrs, 705 N.E.2d at 653-54; St. James vill., 210 Pad at 193-94. 
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Act and will prevent courts from giving a cramped, narrow interpretation of 
the Act that would limit its application to undefined easements. 

The Act's mandatory nature is justified for several reasons. First, the 
numerous additional substantive and procedural safeguards that have been 
built into the Act provide greater protection for the easement holder (and 
other interested parties) than the Restatement and thus assure that the Act 
cannot impose any material harm on the easement holder.398 The Act's 
mandatory nature is also justified because the Act provides a form of 
consumer protection for grantors of easements. American contract law and 
property law already feature many mandatory rules designed to protect 
vulnerable parties from unintended, harmful, long-term consequences of a 
naive contractual choice.399

Relatedly, Section 11 prevents a servient estate burdened with a poorly 
located easement from becoming practically inalienable or insusceptible of 
reasonable future development just because at some point in the past a 
landowner granted an easement appurtenant or in gross but failed to reserve 
a right to relocate the easement or a landowner allowed a prescriptive 
easement to ripen under the laws of prescription. American property law has 
always been suspicious of direct and indirect restraints on alienation of land 
because they have the effect of taking property out of commerce or making 
it unfit for adaptation to new circumstances.4°° While the U.E.R.A.'s exacting 
substantive criteria and robust procedural safeguards preserve the functional 
utility of an easement to a dominant estate or easement holder, the non-waiver 

39gSee UN[F. EASEMENT RELOCATION ACT § 4 (UNff. L. COMM'N 2020). 
399SiNGER, sz~pra note 300, at 36-54. 
40070SEPH WILLIAM SINGER, PROPERTY 281-85, 329 (4th ed. 2014); see also RESTATEMENT, 

supra note 16, at § 3.4 ("A servitude that imposes a direct restraint on alienation of the burdened 
estate is invalid ifthe restraint is unreasonable. Reasonableness is determined by weighing the utility 
of the restraint against the injurious consequences of enforcing the restraint."), and § 3.5 ("(1) An 
otherwise valid servitude is valid ifeven it indirectly restrains alienation by limiting the use that can 
be made of property, by reducing the amount realizable by the owner on sale or other transfer of the 
property, or by otherwise reducing the value of the property. (2) A servitude that lacks a rational 

justification is invalid."). In a sense, Section 11 ofthe U.E.R.A. can be understood as fulfilling the 
Restatements general promise to subject all questions about a servitude's validity to a practical and 
policy-oriented discussion of whetlier the servitude is illegal, unconstitutional, or violates public 
policy. Id. at ch. 3, intro. note, § 3.1. Section 11 also prevents, consistent with Section 3.4 of the 
Restatement, any easement, other than those specifically excluded under Section 3(b) of the Act, 
from becoming perpetually fixed in place based on a contractual waiver of the right to relocate and 

thus becoming, in effect, a kind of direct restraint on alienation that does not serve a reasonable 
purpose. !d. § 3.4, cmt. c (detailing "hazmful effects" that flow from unreasonable direct restraints 
on alienation). 
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provision of the U.E.R.A. preserves the alienability, functional flexibility, 

and long-term development value of a servient estate.401 Meanwhile, the 

Act's scope exemptions for conservation easements and negative easements, 

which can be used to create perpetual restraints on development and which, 

of course, do limit the alienability of burdened land, will preserve the value 

of those easements aoz 

K Standard Provisions 

Sections l2, 13, and 15 are standard provisions found in most uniform 

acts promulgated by the Uniform Law Commission.40' Section 12 provides 

that in applying and construing this Act courts should pay heed to "the need 

to promote uniformity of the law" with respect to the subject matter of the 

Act among the states that enact it.aoa Section l3 addresses the relation of the 

Act to the Electronic Signatures in Global and National Commerce Act.aos

Section 15 contains the Uniform Law Commission's standard severability 

clause aob None of these provisions should be controversial in any legislature 

considering adoption of the Act. 

L. Legal Transition — Retroactivity 

Finally, Section 14 provides the transitional rule for the U.E.R.A. by 

specifying that the Act "applies to an easement created before, on, or after 

[the effective date of this [Act]]."407 Put simply, the Act applies both 

prospectively and retroactively. As should be clear by now, an easement 

relocation can only proceed under the Act if the relocated easement will 

provide the easement holder with the same "affirmative, easement-related 

benefits" that the easements original location delivered to the easement 

;~~ SINGER, supra note 400,400 at 281-85. 

402 UNIF. EASEMENT RELOCATION ACT § 3(b) (UNtF. L. Cot~tnrt'x 2020), discussed supra 

Part 1I.Scope 

a°3 See, e.g., UMF. COMMON INT. OWNERSHIP ACT § 1-113 (UNIF. L. COMM'N 2008) 

(providing an example of the standazd provisions in another uniform act). 

~~'~UNiF. EASEMENT RELOCATION ACT § 12 (UNTF. L. COMM'N 2020). 

d0i Id. § 13. 

au~~d § 15. Section 15, however, will only be included in a version of the Act if that state lacks 

a general severability statute or a judicial Wiling of the highest court stating a general Wile of 

severability. Id. (legislative note). 
ao~ld § 14. 
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holder 408 In light of the seven substantive conditions that a servient estate 

owner must satisfy under Section 4, includ;ng the condition that the 

relocation will not materially "impair the physical condition, use, or value of 

the dominant estate or improvements on the dominant estate,"409 the 

extensive procedural safeguards in the Act,410 the obligation of the servient 

estate owner to pay all reasonable expenses of the relocation,4" and the 

protections of the easement holder's continuing right to use and enjoy the 

easement during the process of relocation,412 application of the Act will not 

deprive the easement holder of any functional benefits of the easement and 

will not cause the easement holder to suffer any material harm, even during 

the relocation process, regardless of whether the Act applies to an easement 

created before, on, or after the effective date of the Act. 

Despite these substantive and procedural protections, some readers may 

still wonder whether retroactive application of the Act would constitute an

uncompensated taking of private property under state or federal 

constitutional principles. Fortunately, one state supreme court has already 

answered this question in the conte~ of a state statute that provides for 

relocation of an easement on terms similar to, but actually less exacting than, 

the U.E.R.A. In Statewide Construction, Inc. v. Petri, a servient estate owner 

that sought to develop afifteen-acre parcel filed a declaratory judgment 

action to obtain judicial approval to relocate an express vehicular access 

easement that served seven adjacent parcels. 413 The servient estate owner 

brought the lawsuit after obtaining a conditional use permit requiring 

construction of a new road to serve the dominant estates,414 and it sought 

judicial authorization for the relocation of the easement under Idaho's private 

access road relocation statute that grants a private landowner whose land is 

burdened by an undedicated vehicular access road a "right at their own 

expense to change such access to any other part of the private lands," as long 

as the change is made in "a manner as not to obstruct motor vehicle travel, or 

d1ri~ld. § 4(6) (emphasis added). 

mold §~ 5-6, discussed szrpra Section I1.Procedural Requiremenu and Safeguards: Complaint, 

Parties, Service, Order, Recordation 

41 ~ /d. § 7, discussed supra section II.A~davit of Relocation 

'~Zld. §§ 6(5}{7), 9(b). 

^"247 Pad 650, 652 (Idaho 2011). 
ai3~d 
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to otherwise injure any person or persons using or interested in such 
access."ais

In affirming the district court order allowing the proposed relocation, the 
Idaho Supreme Court first ruled that allowing unilateral relocation of an 
access road under the statute did not amount to a per se injury merely because 
the result deviated from the traditional common law rule.alb Moreover, the 
court also held that relocation of the access road easement was not an 
unconstitutional taking of private property without just compensation under 
either the Fifth Amendment to the U.S. Constitution or the Idaho Constitution 
because the statute expressly required the change be made in a manner that 
does not obstruct vehicular travel over the road or injure any interested 
person's access over the road.4" As the court put it, any relocation authorized 
by the statute will thus "provide the dominant estate holders with the same 
beneficial] [interest] they were entitled to under the easement by its original 
location."418 Therefore, the court reasoned, the easement holders would not 
suffer any specific constitutional injuries that would impair their ability to 
access their properties if relocation was permitted.419 Interestingly, the court 
noted that the dominant estate owners did not cite any authority for their 
argument that relocation of an easement under the statute constituted a 
taking.420 Just as the Idaho Supreme Court ruled in Statewide Construction, 
retroactive application of the U.E.R.A. will not be a taking because the 
easement holder still has the right to use and enjoy a perfectly functional 
easement, and the easement holder will not suffer any material harm. 

III. .1USTIFICATIONS FOR THE U.E.R.A. 

As Part I of this article has demonstrated through its review of the case 
law preceding and following the Restatement, judicial views concerning 

"' IDa,Ho CODE § 55-313 (2021). 

d1GStatewide Constr., 247 Pad at 654-56 (fording that legislature intended to modify common 
law no-unilateral relocation rule as expressed in Stamatis v. Johnson, 224 P.2d 201, 203 (Ariz. 
1950), because it left intact two other statutes requiring easement holder consent for relocation of 
other kinds of easements while allowing non-consensual relocation of motor vehicle access 
easements under IDnHo Co~E § 55-313). 

~'~ld. at 656 (quoting IDAxo CODE § 55-313). 

d181d. at 657. 

41914 at 657-58. 
d20ld. at 656. The court's observation is not surprising as the author of this azticfe has not 

located any decision holding that retroactive application of the Restatement, or any state statute 
allowing unilateral easement relocation for that matter, would constitute a taking. 
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unilateral easement relocation have ebbed and flowed over the years. Further, 

as Part II has demonstrated, the U.E.R.A. builds on the Restatement's 

doctrinal breakthrough (and the Civil Law approach followed in Louisiana 

and elsewhere) but refines the Restatement approach innumerous ways. This 

final part expands to address policy arguments, both those made by judges 

and scholars opposed to any kind of unilateral easement relocation right,a2i

and those in favor of such an approach,422 and sets the debate about easement 

relocation in a broader theoretical framework. 

In general, the version of unilateral relocation offered in the U.E.R.A. 

represents an economically desirable, welfare-enhancing, socially 

constructive, and fair doctrinal advance in American property law. It is based 

on an understanding of an easement, not as an absolute, unconditional 

property right that an easement holder can wield like a Blackstonian stick 

against a helpless servient estate owner, but rather as along-term property 

relationship in which both the easement holder and the servient estate owner 

owe each other duties of mutual accommodation and respect 4Z' 

Moreover, the U.E.R.A. recognizes that an easement is not really like a 

mythical fee simple absolute, entitling its owner to exercise comptete 

dominion with respect to all non-owners, subject only to the limitations of 

the law of nuisance. Instead, the U.E.R.A. acknowledges that an easement is, 

in fact, a limited, non-possessory property interest that entails a complex 

relational matrix of mutual obligations that, from time to time, requires 

judicial control if the parties cannot reach mutually acceptable compromises 

on how to respond to changed circumstances.`'24

'~21 BRUCE ~$ ELY, supra note 26, §§ 7:13, 7:16 (Spring 2020) (criticizing Restatement); Orth, 

supra note 298 (same); Note, The Right of Owners of Servient Estates to Relocate Easements 

Unilaterally, 109 HnRv. L. REv. 1693 (1996) (analyzing tentative draft of section 4.8(3) and 

favoring traditional mutual consent rule); Joseph Kakesh, Recent Decrsiorrs of the United States 

Court ofAppeals for the District of Columbia, Property Lmv, 73 GEo. WnSH. L. REV. 918, 927-28 

(2005) (criticizing Restatement). 
;ZZ GERALD KORNGOLD, PRIVATE LAND USE ARRANGEMENTS: EASEMENTS, COVENANTS 

AND EQUITABLE SERVITUDES § 4.13(C), at 19Cr99 (3rd ed. 2016) (adopting neutral position on 

Restatement); V. William Scarpato, "Is" v. "Ought, " or Ho~v I Learned to Love to Stop Worrying 

and Love the Restatement, 85 TEMP. L. REv. 413, 442-46 (2016); Komgold, supra 264264, at 1568-

69; Lovett, supra note 98 (azguing in favor ofmodifiedversion ofsection 4.8(3) ofthe Restatement); 

French, supra note 310; Douglas B. Harris, Balancing the Equrtes: /s A~lrssourr Adopting a 

Progressive Rule for Relocation of Easements?, 61 MO. L. REv. 1039, 1060 (1996) (suppoRing 

tentative draft of section 4.8(3) over the traditional approach). 

'`~' Lovett, supra note 98, at 34-43. 

42; 1d. at 36-43. 
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Finally, the U.E.R.A. recognizes that an easement is not a static property 
commodity subject to modification solely through market transactions. 
Rather the U.E.R.A. appreciates that property law often creates complex, 
reciprocal duties among the persons affected by an easement. In short, the 
U.E.R.A. recognizes that an easement is a prime example of "governance 
property" or property as propriery.425 It will thus help the American legal 
community appreciate something that many other legal systems around the 
world have long realized—that an easement or servitude represents an 
important model for resource sharing and provides opportunities for mutual 
benefit and just social relations.az6

This part of the article considers four fulcrums of debate over the 
desirability of recognizing a unilateral easement relocation right. The first 
debate fulcrum turns primarily on utilitarian claims about the costs and 
benefits of the mutual consent rule or the unilateral easement relocation 
alternative in terms of short-term certainty and long-term flexibility. The 
second fulcrum addresses similar concerns but stages them in terms of 
economic fairness and the risk of windfall gains and losses. The third and 
fourth axes of debate turn on more formalistic claims about symmetry in 
easement relocation rules and appeals to the ideal nature of an easement as a 
prototypical property form in the architecture of property law. 

A. Short-Term Certainty versus Long-Term Flexibility 

The first fulcrum of debate over easement relocation typically begins with 
the argument that recognition of any kind of judicially sanctioned unilateral 
easement relocation right will lead to uncertainty, erode trust between the 
parties to an easement, and provoke unnecessary litigation and potentially 
even harassment of easement holders.427 Although judges initially made this 

d2'See generally Gregory S. Alexander, Governance Property, 160 U. PENN. L. REv. 1853, 
1862 (2012); GREGORY S. ALEXANDER, COMI~tODITY AND PROPRIETY: COMPETING VISIONS OF 

PROPERTY iN AMERICAN LEGAL THOUGHT 177CY1970 (1997). 

;Z~See generally Rashmi Dyal-Chanel, Sharing the Cathedral, 46 Cotvty. L. REv. 647, 677-79 
(2013) (describing the broad impulse toward sharing in American property law decision making 
and azguing for greater recognition and formalization of an interest-outcome and sharing-based 
approach to property disputes); id. at 697-99 (detailing this approach in the context of implied 
easemenu). 

d27Note, The Right of Owners of Servient Estates to Relocate Easements Unilaterally, 109 
Hntzv. L. REv. 1693, 1694-95, 1700-01 (1996); BRUCE Bc ELY, supra note 26, §§ 7:13, 7:16; 
Stamatis v. Johnson, 224 P.2d 201, 202-O3 (Ariz. 1950), modified on reh'g, 231 P.2d 956 (Ariz. 
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claim without any empirical or theoretical support,428 some commentators 

have advanced more sophisticated versions of the argument based on Coasian 

accounts of the presence or absence of transaction cost friction,'29 or 

speculations as to whether parties to an easement relocation dispute would be 

members of an effective norm-producing community with thick or intimate 

relational bonds that could easily resolve intra-community disputes without 

resort to the formal legal system.a3o

One common feature of all versions of the argument that the Restatement 

approach to easement relocation will increase controversy and litigation is 

the observation that the Restatement itself does not require a servient estate 

owner to seek judicial approval of a proposed relocation before actually 

moving the easement 431 This failure, the critics suggest, could produce a 

cascade of interlocking problems: (1) the servient estate might rush to 

relocate a burdensome easement without seeking easement holder consent; 

(2) the servient estate owner's improvements resulting from the unilateral 

relocation would then turn into sunk costs discouraging the servient estate 

owner from engaging in fruitful negotiation; and (3) the resulting 

destabilization of the easement relationship will force the easement holder to 

litigate to protect its interests in the original easement location a32 

1951); Davis v. Bruk, 411 A.2d 660, 665 (Me. 1980); Herren v. Pettengil, 538 S.E.2d 735, 736-37 

(Ga. 2000); MacMeekin v. Low Income Hous. Inst. Inc. 45 Pad 570, 576 (Wash. Ct. App. 2002). 

azsStamatrs, 224 P.2d at 202-O3. 

{29Note, supra note 421, a[ 1699-1702 (first acknowledging that because of the small number 

of parties, their proximity to each another, and the ease of initiating bazgaining, that transaction 

costs might initially appeaz to below for easement relocation disputes and thus a default rule setting 

could be inconsequential in Coasian terms, but then noting that the inherent bilateral monopoly 

situation created by an easement may increase bazgaining costs and thus make the choice ofa default 

rule more significant). 
a3oNote, supra note 421, at 1702-O5 (citing and discussing Rosex7 C. E[.L►c~csoN, ORDER 

WITHOUT LAW: HOW NEIGHBORS SEITLE DISPUTES (1991), and observing that even if the parties 

to an easement relocation dispute are members of an effective norm-producing community, these 

kinds of disputes probably do not occur frequently enough for the community to generate applicable 

norms). 

431 Note, supra note 421, at 1700-01; Orth, supra note 298, at 647. 
°3ZNote, supra note 421, at 1700-01; Orth, supra note 298, at 647; Town of Ellettsville v. 

Despirito, l i l N.E.3d 987, 99O97 (Ind. 2010) (citing and quoting Note, supra note 421, at 1701 

for proposition that adoption of Restatement would lead a servient estate owner to "take initial steps 

to relocate the easement unilaterally because he does not need the dominant estate-holder's prior 

consent," resulting investrnent of recourses would produce "sunk costs," and servient estate owner 

would become `reluctant to accept an offer from the owner of the dominant estate to cease the 

relocation, even if doing so would be the most efficient outcome"'). 
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Legislatures contemplating adoption of the U.E.R.A. should consider 

several counter-arguments to this uncertainty critique. First, as supporters of 

the Restatement have noted, most servient estate owners are, in fact, likely to 

be risk-averse property owners themselves and will be reluctant to move an

easement without easement holder consent or judicial approval precisely 

because of their fear of being stuck with improvements that might have to be 

torn down or removed at considerable expense ex post.a33 In other words, the 

fear of significant sunk costs may actually discourage hasty relocation by 

servient estate owners even more in states with the U.E.R.A. than in states 

without it. Indeed, the possibility that a court might eventually approve a 

proposed relocation under a substantive reasonableness test like that found in 

the Restatement or the U.E.R.A. might actually encourage both the servient 

estate owner and the easement holder to engage in more negotiation, 

cooperation, and other-regarding accommodation ex ante 434 This is certainly 

the view taken by the Massachusetts Supreme Judicial Court when it adopted 

the Restatement rule and appears to have been the practice in Massachusetts 

after the Restatement became the universal standard there.~35

Next, as Professor French once noted, it is quite possible that the 

easement holder faced with a reasonable relocation request under either the 

Restatement or the U.E.R.A. might want to consent (assuming, of course the 

proposed relocation does not materially impair the easement's utility) 

because the easement holder will understand that in the future she may want 

to adjust the manner, frequency, and intensity of the easement's use due to 

technological developments or changes in the neighborhood and would 

prefer to have the servient estate owner's cooperation rather than risk 

litigating that question.4' 6 Finally, legislatures should remember that even if 

the establishment of a unilateral relocation right does produce some increased 

J33 H8I'fIS~ supra note 421, at 1059-61; French, szrpra note 310, at 5. 

't3{French, supra note 310, at 11-13. 

;3'M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1059 (Mass. 2004) (commentating that 

amicable settlements are still likely to predominate after adoption of the Restatement because a 

servient owner will be reluctant to seek judicial approval unless it is confident relocation will not 

hazm the easement holder and a dominant estate owner would be unwise to resist awell-considered 

relocation proposal). For the relatively few Massachusetts decisions after M.P.M. Builders, see 

sa~pra notes 201-O2 and accompanying text. 
a3~French, supra note 310, at 1 I. Of course, the incentives to cooperate can break down when 

a proposed location really does impair the easement holder's use of the easement, or the easement 

holder simply tries to take advantage of the servient owner's need for a relocation opportunistically. 

Id. However, it is just these kinds of factors that the U.E.R.A.'s substantive criteria are designed to 

expose. 
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litigation initially, the aggregate gains in welfare that will result from 

breaking the easement holder's bilateral monopoly veto power under the 

mutual consent rule could, in the long run, still far outweigh the short term 

friction that might result during the transition to the U.E.R.A.a3' 

Taking an even broader, systemic view of this particular debate, 

legislatures considering adoption of the U.E.RA. should remain focused on 

the fact that the Act wil(provide much more flexibility for the proximate and 

remote successors of servient estate owners in future generations and this 

will, in the long run, lead to more efficient land allocation generally, without 

any additional increase in transaction costs or litigation than the mutual 

consent rule, and likely lead to more efficient land use planning.438 Indeed, it 

was precisely this promise of long-term flexibility that proved most 

persuasive to the Supreme Court of Appeal of South Africa when it adopted 

the civil law approach to servitude relocation for apost-Apartheid South 

African property law.439

Finally, and quite significantly, legislatures should not overlook the 

fundamental fact that the U.E.R.A. has responded to the Restatement critics 

who pointed out the absence of a judicial approval mandate under its regime. 

As shown in Part II, the U.E.R.A. requires a servient estate owner to bring a 

civil action to relocate an easement without the easement holder's consent.aao

This requirement and the Act's detailed, carefully modulated rules for an 

easement relocation proceeding,441 along with its other protections for 

easement holder interests during and after the relocation,44Z should alleviate 

one of the primary concerns that underscored the uncertainty arguments often 

made by Restatement critics.aas

"Harris, supra note 422, at 1059-61; French, supra note 310, at 8. 
a3s Korngold, supra note 264264, at 1568-69. 

439 Linvestment CC v. Hamtnersley, 3 S.A.L. Rep. 283, 292-93 (Sup. Ct. App. 2008). 

~~UNIF. EASEMENT RELOCATION ACT § S(8) (UMF. L. COMM'N 2020). 

aaz~d §§ 7-10. 

' °3 Legislatures considering the U.E.R.A. might also consider an empirical study that gathered 

evidence on the effectiveness of a similar regime for the judicial modification and termination of 

servitudes and title conditions more generally. See SCOTTisH Law Cotvn~tlss~oN, REPORT ON REAL 

Bux~eNs (Scot Law Com No 106, 1998) §§ 6.1 .7 (finding that many applications for variation 

or discharge of old title conditions were not challenged, the Lands Tribunal dispatched most 

applications at low cost, frivolous applications and oppositions were discouraged by flexible 

attorney fee award customs, accumulated case law in time provided a basis for predictability and 

certainty, and the "very availability of the Tribunal served as a spur to negotiation and consensual 

discharge"). See also Lovett, supra note 128, at 61 2 (discussing Scottish Law Commission study). 
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B. Economic Fairness and Aggregate Utility—Of Windfalls, Pareto 

and Kalder-Hicks Efficiency, Bilateral Monopoly Safety Valves, 

and the Cost of Easements 

The certainty versus flexibility debate has frequently been restaged in 

somewhat different economic terms—namely the relationship between 

economic fairness and aggregate utility. Judicial and academic critics of 

unilateral easement relocation have long contended that any kind of 

retroactive adoption of a unilateral relocation right could produce a windfall 

gain for the servient estate owner and a windfall loss for the easement holder 

based on initial bargaining and subsequent market transactions that factored 

in the immutability of the mutual consent rule 4~ Consequently, these critics 

argue, any adjustment of an easement's location should only occur through a 

market transaction.aas Legislatures concerned about this economic fairness 

argument should pause, however, and at least question the critics' 

assumptions about parties' knowledge of the mutual consent rule at the time 

of easement creation or in subsequent transactions. They should also not lose 

sight of other fairness considerations—particularly the problem of hold-

outs—and should not forget the potential systemic gains for the entire private 

land use system that could result from adoption of the U.E.R.A. 

First, as Professor French suggested at the beginning of the debate over 

the Restatement, the parties to an easement often have given very little, if 

any, attention to the question of easement relocation either at the time of 

easement creation or in subsequent conveyances of the servient or dominant 

estate.aa6 Expectations about which party might be advantaged years down 

the road, she argues, may thus have had little, if any, effect on the amount of 

consideration given or received in any of these transactions.447 Only in rare 

°4~Stamatis v. Johnson, 224 P2d 201, 203 (Ariz. 1950); Herren v. Pettengil, 538 S.E.2d 735, 

736 (Ga. 2000); Davis v. Bruk, 411 A2d 660, 665 (Me. 1980); BRvcE & E[.v, s¢~pra note 26, § 7.13; 

Orth, supra note 298, at 64O50; Note, supra note 421, at 1695. 

'""Herren, 538 S.E.2d at 736; Town of Ellettsville v. Despirito, 1 I 1 N.E.3d 987, 992-95 (Ind. 

2010). 
a^~ French, supra note 310, at 12-14 (examining cases and noting the unlikelihood that when a 

servient and dominant estate owner agree to something as practical and utilitarian as a common, 

shared driveway, as in Lewis v. Young, 705 N.E.2d 649 (N.Y. 1998), or irrigation ditch easements, 

as in Roaring Fork Club, L.P. v. St. Jude's Co., 36 Pad 1229 (Colo. 2001), that the owners were 

actually bargaining over the right to prevent fuhue development of the servient estates). 

°47 French, supra note 310, at 12. 
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cases, when some special feature of an easement's utility related to its precise 
location or when particularly sophisticated developers or real estate attorneys 
are involved, she argues, would parties tend to focus on easement relocation 
rights at the time of easement creation or in subsequent transactions.~'48
Indeed, many of the cases reviewed in Part I of this article reveal that 
easement agreements are often drafted by parties who were at least 
inattentive to the immediate or future location of an easement.449

Because the debate about the extent of any set of understandings of the 
complexities of easement relocation law at the time of contracting is 
impossible to resolve without a detailed empirical study, legislatures 
considering the wisdom of adopting the U.E.R.A. in light of critics' claims 
about windfall gains and losses should not lose sight of the strong likelihood 
that a properly constructed easement relocation rule will produce more 
economic efficiency overall and greater aggregate utility. As French first 
argued at the time the Restatement rule emerged and as the Colorado 
Supreme Court eventually concluded in Roaring Fork Club, when an 
easement is relocated under terms similar to the Restatement or, for that 
matter, under the even more rigorous conditions offered in the U.E.R.A.—
when the relocated easement will not materially reduce the easement's utility 
to the easement holder, impair the affirmative purpose for which the 
easement was created, or impair the physical condition, use, or value of the 
dominant estate or improvements on the dominant estate—a relocation will 
be Pareto efficient or Pareto superior that is, the servient estate owner will 
be better off, but the easement holder will not actually be any worse of£aso

Critics of unilateral relocation, however, might object to this Pareto 
superiority claim with another objection. That objection would likely rest on 
the notion that, putting aside all of the calculations that a court will make in 
determining whether a proposed relocation meets the substantive criteria of 
Section 4 of the U.E.R.A., the mere fact that the relocation will occur non-
consensually (or coercively as the critics would say), without a market 

'°g French, supra note 310, at 9. 

'°9That was certainly the conclusion of the South African Supreme Court of Appeal in 

Linvestrnent CC v. Hammersley, 3 S.A. L. Rep. 292-93 (Sup. Ct. App. 2008). 

'i°French, supra note 3 l0, at 5 (arguing that a relocation under Section 4.8(3) "makes one party 
better off without making the other party worse off"); Roaring Fork Club, 36 P.3d. at 1236 
(observing that the Restatement rule "maximizes the overall utility of the land" because the 
"burdened estate profits from an increase in value while the benefitted estate suffers no decrease"). 
As noted earlier, these claims amount to a classic statement of the theory of Pazeto efficiency. 
MALLOY, supra note 167, at 189. 
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transaction, implies that there must be some loss of value to the easement 
holder or otherwise the easement holder would have consented to the 
proposed relocation in the first place.451 In other words, any non-consensual 
transfer is, by definition, not Pareto optimal. 

Supporters of the U.E.R.A. can respond to this objection with two 
rejoinders of their own. First, as Richard Posner once observed, the 
requirement of unanimity for Pareto superiority is, "a very austere conception 
of efficiency, with rather few exceptions in the real world," for the simple 
reason that most transactions "have effects on third parties."452 In the context 
of easement relocation, the unreasonable and unrealistic demands of Pareto 
superiority are clear. Many third parties, principally all the persons who 
would likely benefit from the enhanced development of a servient estate 
resulting from reasonable easement relocation—future homeowners, future 
residential and commercial tenants, and business consumers and customers 
to name afew—are left out of the efficiency calculus demanded by a strict 
rule of unanimity. Second, even if some loss in value resulting from a lack of 
unanimity in an easement relocation does materialize, a judicial relocation 
occurring under the strict conditions of Section 4 of the U.E.R.A. will still be 
Kalder-Hicks efficient; it will lead to a net or aggregate gain in overall utility 
because the gain in utility to the servient estate owner will be higher than the 
loss in utility suffered by the easement holder resulting from the mere 
involuntary nature of the relocation.as3 When third persons' gains are 
considered as well—the gains of people who could benefit from the enhanced 
development of the servient estate resulting from a productive easement 
relocation—the aggregate gain in utility is likely to be even greater. 

Legislatures considering adoption of the U.E.R.A. should not lose sight 
of one more fundamental economic efficiency problem presented by the 
mutual consent rule. Whatever the parties' original understandings were, 
when surrounding circumstances do change substantially, the mutual consent 
rule can easily produce a bilateral monopoly benefiting the easement holder 
and allowing the easement holder to demand a ransom payment and "extract 

a'~MALLOY, sz~pra note 167, at 189-90 (observing that the "classic example of a Pareto 
efficient exchange is a voluntary market exchange where, by definition (in the absence of fraud, 
duress, or the like), both parties are made better off, in their own estimation, by virtue of the 
exchange"). 

4' Z RICHARD POSNER, ECONOMIC ANALYSIS OF THE LAW 12 (3d ed. 1986). 

'~'3 MALLOY, supra note 167, at 190 (explaining that under "the Kaldor-Hicks theory, a 
reallocation of recourses is efficient . . . as long as the increased benefit to one party (the winner) 

more than offsets the decrease in utility (or cost) to the other party (the loser)"). 
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nearly all of the surplus value created by relocation of the easement."asa Just 
like the Restatement, the U.E.R.A. will provide a useful bypass around the 
mutual consent rule roadblock by allowing a servient estate owner to relocate 
an easement, subject to meaningful judicial oversight, and thus avoid 
substantial economic waste of the servient estate. 

One other long-term economic consideration is also relevant to the critics' 
claims about windfall gains and losses. By making it possible for a servient 
estate owner to relocate an easement in the face of adamant easement holder 
opposition, the U.E.R.A., just like the Restatement rule, promises to 
"encourage the use of easements and lower their price by decreasing the risk 
[that] easements will unduly restrict future development of the servient 
estate."ass The property law system in general and the system for allocating 
use rights in neighboring parcels of land, in particular, may thus benefit from 
greater precision because the risks inherent in granting an easement will be 
lower. Landowners should be more willing to grant an easement knowing it 
can be relocated later under the U.E.RA. Consequently, the cost for dominant 
estate owners and others to acquire easements may come down, thus 
facilitating their use. 

In a similar way, the property law system may also benefit in an adjacent 
area of easement law the law concerning prescriptive easements and other 
kinds of non-express easements. Prescriptive easement disputes are 
particularly ubiquitous in American law. Every year dozens of prescriptive 
easement disputes are resolved by reported judicial decisions.asb As any 
practicing real estate attorney will likely attest, unreported prescriptive 
easement disputes are even more common. The U.E.R.A. offers a promising 

4i{French, supra note 310, at 15. See also Harris, supra note 422, at 1059-61 (praising the 
Restatement for offering an escape from the bilateral monopoly power of the easement holder under 
the mutual consent rule). 

'~"RESTATEMENT, supra note 16, at § 4.8 cmt. f. 

"'6See John A. Lovett, Restating the Lmv of Prescriptive Easements, I 04 MARQUETTE L. REV. 

939 (2021) (presenting afifty-state study focused on one constant controversy in prescriptive 
easement law—the question of whether alleged prescriptive use is subject to a presumption of 
adversity or permissive use). A Wesdaw search for prescriptive easement decisions in the West 
reporter system, using the West Key Number "141Key5 (Easements: Prescription. In General)," 
produces 189 headnotes for the three-year period from June 30, 2018 to June 30, 2021. A similar 
search for West Key Number "141Key8(2) (Easements: Prescription. Use by permission or 

agreement)," a frequently contested issue in prescriptive easement disputes, produces fifty-nine 
headnotes over the same three-year period. A search for West Key Number "141Key36(i) 
(Easements: Evidence. Presumptions and Burden of Proof," another related and frequent headnote 
in prescriptive easement disputes, produces 100 headnotes over the same tivee-year period. 
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way to lower the temperature of these disputes and make them easier to settle. 

Because the U.E.R.A. applies to all kinds ofnon-express easements, such as

easements created by estoppel, implication, necessity, or prescription, as well 

as express easements,;s' an alleged servient estate owner may be more likely 

to reach an accommodation with a neighbor claiming the existence of a non-

express easement because the servient estate owner can be assured that even 

if the disputed easement is recognized, it will still be subject to relocation 

under the U.E.R.A. in the event the initial location imperils future 

development of the servient estate. 

C. Micro-Level Doctrinal Symmetry versus Broader Functional 

Reciprocity in Response to Changed Conditions 

The third major focus of debate over unilateral easement relocation 

concerns the supposedly advantageous symmetry of the mutual consent rule. 

As Restatement critics frequently note, one reason to maintain the mutual 

consent rule is simply that it applies with equal force to both the easement 

holder and the servient estate owner; thus, absent some express contractual 

reservation, neither party to an easement can relocate an easement without 

the other's consent.45S This justification, seemingly grounded in a notion of 

correlative rights and an appeal to aesthetic doctrinal symmetry, has also been 

mentioned in a number of judicial decisions as9 This justification, however, 

is subject to a significant doctrinal counterargument. 

In states that chose to follow the robust Restatement approach to 

easement relocation or chose to adopt the U.E.R.A. or some other statutory 

relocation right, the law actually achieves a more profound functional 

reciprocity between the servient estate owner and the easement holder. It does 

this by providing the servient estate owner with a judicially controlled 

opportunity to respond productively to changing social and economic 

conditions in a way that matches the easement holder's ability to adjust the 

manner, frequency, and intensity of an easement's use as long as that 

adjustment does not unreasonably interfere with the servient estate owner's 

use of the servient estate.abo As noted earlier in this article, under a well-

a'~UNiF. EASEMENT RELOCATION ACT § 3(3) (UNIF. L. COMM'N 2020). 

{' $ Orth, supra note 298, at 652-53; BRUCE & ELY, supra note 26, § 7.13; Note, supra note 

421, at 1695. 

4i9Stamatis v. Johnson, 224 P.2d 201, 203 (Ariz. 1950); Fla. Power Corp. v. Hicks, 156 So.2d 

408, 410 (Fla. Dist. Ct. App. 1963); Sakansky v. Wien, 169 A. 1, 3 (N.H. 1933). 
°6o French, supra note 310, at 10-11. 
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established but muddy common law rule, an easement holder can "use the 

servient estate in a manner that is reasonably necessary for the convenient 

enjoyment of the [easement]" and can change the "manner, frequency and 

intensity" of that use over time "to take advantage of developments in 

technology and to accommodate normal development of the dominant estate 

or enterprise benefitted by [the easement]."ab' 

Although one of the Restatement's most stern critics contends that 

Professor French misunderstands or misrepresents the meaning of the 

common law rule formulated in Section 4.10 of the Restatement,~62 another 

prominent scholar in the field of private land use arrangements, Gerald 

Korngold, summarizes a wide range of cases falling under this heading and 

lends support to French's view.a63 professor Korngold emphasizes that the 

reasonableness standards used by courts to deal with changes in the use of an 

easement are vague, judicial application of the standazds is unpredictable, 

and courts do their best to balance three competing interests: (1) honoring the 

intent of the parties; (2) allowing new uses of the easement to permit efficient 

use of the dominant estate; and (3) minimizing interference with the 

productive use of the servient estate.aba In fact, despite the variety of 

formulations of this rule, Korngold notices a bias in favor of allowing new 

productive uses of an easement as long as the new use "seems in the least 

way related to the prior use."ass

46i RESTATEMENT, sz~pra note 16, at § 4.10 cmt. f; see also BRUCE & ELY, 1R., supra note 26, 

§ 8.3 ("Reasonable use [of an easement] is not tixed at a particular point, but may vary from time 

to time . . . Absent specific provision to the contrary, the concept of reasonableness includes a 

consideration of changes in the surrounding area and technological developments. These factors 

provide a degree of elasticity in the scope of express easements."); French, supra note 310310, at 

15. 
aezOrth, supra note 298, at 652 (arguing that what the common law meant by its rule allowing 

reasonable changes in the use of an easement was simply more frequent use—for example of a right 

of way—but that it would not permit an "overburden" or `use of an easement beyond its scope"). 

av3 KORNGOLD, supra note 422, § 4.08, at 178-79. 

a~a/d 

46i/d. at 180. Professor Korngold's examples of judicial bias in favor of new uses include 

Downing House Realty v. Hampe, 497 A.2d 862, 865 (N.H. 1988) (permitting intensified use a right 

of way easement, even though dominant estate was originally used as residence and began to be 

used as a seventeen car parking lot, since both properties and surrounding azeas had been converted 

to commercial use), and Logan v. Brodrick, 631 P.2d 429 (Wash. 1981) (permitting intensified use 

of a roadway easement after a small lakefront resort on the dominant estate was expanded causing 

road traffic to increase to eighty vehicles a day and noting "[c]hanges in surrounding conditions and 

modernization of recreational vehicles aze to be reasonably contemplated"). KORNGOLD, supra note 

422, § 4.08, at 181-82. 
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Like the Restatement, the U.E.R.A. promises to produce true functional 
reciprocity in the easement relationship by responding to the common law's 
grant of flexibility to the easement holder and by embedding flexibility and 
elasticity on both sides of an easement relationship. It allows the servient 
estate owner as well as the dominant estate owner to respond to changed 
conditions that make either parcel ripe for new development a66 Legislatures 
should take note that several leading state court decisions have found this 
particular justification for recognizing unilateral easement relocation rights 
to be especially persuasive.467 They should also take note that two of the most 
prominent critics of the Restatement expressly acknowledge that the 
traditional common law rule allowing an easement holder to alter the manner, 
frequency, or intensity of an easement's use is subject to an open-textured 
reasonableness standard,468 one that is actually more open-textured than the 
quite detailed and relatively stringent material impairment standard now 
offered in Section 4 of the U.E.R.A. 

D. Easement as Inviolable Property Right or Long-Term, Concurrent 
Property Relationship 

Another way that some judges and scholars have framed the debate over 
unilateral easement relocation focuses on the nature of an easement itself and 
what role, if any, courts should play in adjusting the relationship between a 
servient estate owner and an easement holder. How should an easement be 
conceptualized? As a fundamentally unalterable property right—
unchangeable without the consent of the easement holder, just like the 
mythical Blackstonian fee simple absolute—or as a limited non-possessory 
use right embedded in a mutually reciprocal property relationship? 

;~~M.P.M. Builders, LLC v. Dwyer, 809 N.E.2d 1053, 1057 (Mass. 2004). 

'~~~Roaring Fork Club, L.P., v. St. Jude's Co., 36 Pad 1229, 1237 (Colo. 2001); Dwyer, 809 
N.E.2d at 1057. 

aGB BRUCE 8t ELY, supra note 26, at § 8:13 (observing that the "[s]cope of an easement may be 
expanded beyond the terms of the grant or the original usage, but the dominant owner may not 
unreasonably increase the burden on the servient estate," noting that "courts balance the dominant 
owner's right to enjoy the easement and take advantage of technological innovations with the 
servient owner's right to make all use of the servient land that does not interfere with the servitude," 
and advising that "[s]ince these rights are relative, courts must strive to protect the interests of both 

parties"). 
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Following the lead of several early nineteenth and twentieth century 

judicial decisions discussed in Part I.A,469 and even some post-Restatement 

judicial decisions discussed in Part I.G,470 supporters of the traditional 

common law mutual consent rule azgue that an easement should be 

maintained without any modification because an easement is no less dignified 

and significant a property right as a fee simple absolute.4" Consequently, the 

rights of the easement holder should not be subject to any non-consensual 

alteration by a duty holder (the servient estate owner) even if this alteration 

does not impose any material economic, social, or aesthetic harm on the right 

holder. In short, property rights in easements are permanent, unalterable, and 

static, and any judicial interference with them would demote an easement 

from a robust, inviolable, fully possessory interest in land, on a par with the 

fee simple, into an inferior, malleable, mere use right.4' 2

The flaw in this traditionalist claim about the inviolable nature of an 

easement, however, is that generally speaking, or at least outside the narrow 

debate over easement relocation, an easement has never been understood to 

be a property interest of equal rank and dignity as a fee simple estate or 

unencumbered ownership of land. Quite to the contrary, the common law has 

generally understood an easement to be not only more malleable and limited 

in nature than a fee simple, but also more dynamic and flexible. Consider just 

some of the ways that property law regards an easement quite differently than 

a fee simple interest in land. 

First, and most obviously, the common law conceives of an easement as 

a non possessory interest in land.473 This does not mean, of course, that an 

easement holder is precluded from physically using the portion ofthe servient 

estate burdened by an easement, but rather that the easement holder cannot 

possess the rest of the servient estate and cannot possess the land subject to 

°G9 Gore v. Fitch, 54 Me. 41, 45 6 (1866); White Bros. & Cnun Co. v. Watson, 117 P. 497, 

499 (Wash. 1911); Smith v. Jackson, 104 S.E. 169, 170 (N.C. 1920); Sakansky v. Weirs, 169 A. 1, 

I-2 (N.H. 1933). 
ago Stamatis v. Johnson, 224 P2d 201, 203 (Ariz. 1950); Davis v. Bruk, 411 A.2d 660, 665 (Me. 

1980); MacMeekin v. Low Income Hous. Inst. Inc., 45 P.3d 570, 576 (Wash. Ct. App. 2002). 

471 Ot'fll, supra note 298, 3t 649 (Qll0[Ittg 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE 

LAWS OF ENGLAND 2 (1765)). 

"~ZOrth, supra note 298, at 648-49, 653-54. 

't73 BRUCE & ELY, supra note 26, § 1:1; RESTATEMENT, supra note 16, a[ § 12(I) ("An 

easement creates anon-possessory right to enter and use land in the possession of another and 

obligates the possessor not to interfere with the used authorized by the easement."). 
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the easement for purposes unrelated to the easement.a7° As the Restatement 
itself explains, an easement only "authorizes limited uses of the burdened 
property for a particular purpose."475 According to two prominent critics of 
the Restatement, the easement holder's primary right is simply to insist that 
the servient estate owner and third parties not interfere with the easement 
holder's specafic use and enjoyment rights under the easement.a' 6

Another unmistakable sign of an easement's more modest systemic status 
in property law is the well-established common law principle that an 
easement holder's rights of use and enjoyment in the easement must be 
exercised in a manner that imposes the least possible interference with the 
servient estate owner's residual rights to use and develop the rest of the 
servient estate not burdened by the easement.4" This civiliter principle, a 
foundation of the civil law of servitudes under both Roman law and later 
French law,478 reveals quite clearly that an easement does not provide its 
holder with anything like absolute dominion over the servient estate. Note 
that the civiliter principle goes much further than a fee simple estate owner's 
duty not to cause a nuisance to a neighbor; it means literally a duty to cause 
the least possible interference with the servient estate owner's ability to use 
and enjoy the servient estate.a' 9

47i BRUCE & ELY, s:~pra note 26, § I:l (observing that the "non-possessory feature of an
easement differentiates from an estate inland" because the easement holder may "only use the land 
burdened by the easement" and "may not occupy and possess the realty as does an estate owner"). 

'~~' RESTATEMErrr, supra note 16, at § 1.2 cmt. d. 

47G BRUCE Sc ELY, supra note 26, §§ 8:18-829 (detailing the ways a servient estate owner may 
be held to interfere with enjoyment of the easement and the easement holder's remedies), ~ 8:33 
(same with respect to third parties). 

'~~'See RESTATEMENT, sz~pra note 16, at § 4.10. ("Unless authorized by the terms of the 
servitude, the holder is not entitled to cause unreasonable damage to the servient estate or interfere 
unreasonably with its enjoyment."); BRUCE & ELY, supra note 26, § 8:13 (,same); Minnkota Power 

Coop, [nc. v. Lake Shure Props., 295 N.W.Zd 122, 127-28 (N.D. 1980) ("The most comprehensive 
restriction that is imposed upon the use a general right of way by the dominant owner is that he may 
not use the way as to unduly increase the burden upon the servient tenement."); Delaney v. Pond, 
86 N. W.2d 816, 817 (Mich. 1957) ("A principle which underlies the use of all easements is that the 
owner of an easement cannot materially increase the burden of it upon the servient estate or impose 
thereon a new and additional burden."). 

't78 Lovett, supra note 98, at 38-43. 
"9ld. 
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Finally, consider the various ways that an easement can be terminated, 
even when it is expressly denominated as perpetual.4S0 An easement can be 
lost by abandonment or by non-use 481 An easement can end when the 
specific purpose for which it was created no longer exists,482 when a building 
that serves as a dominant or servient estate is destroyed,483 when an easement 
holder of anon-commercial easement in gross dies,484 when an easement 
holder engages in misuse or overburdens the servient estate,485 when a 
servient estate is sold to a bona fide purchaser without notice,486 or when an 
easement is created after a mortgage attaches to the servient estate and then 
a judicial or non judicial foreclosure occurs and the easement holder is joined 
or otherwise given notice.487 And the list goes on 488 The inference is obvious: 
an easement is simply not as durable or temporally indefinite as a fee simple 
estate as9 

Easements are important property rights to be sure. They can provide 
long-term value to a dominant estate owner or the holder of an easement in 
gross. But they are not, and never have been, equivalent to a fee simple 
interest in land. They are malleable, relational, and contingent at their core.490
Moreover, the legitimacy of an easement as a staple form of property depends 
crucially on its capacity to protect the easement holder's interest in the 

asu BRUCE & ELY, supra note 26, § 10: I (observing "numerous other ways," other than when 
an easement is subject to an express term or is deteasible upon the happening of a certain event, 
"that easements, both perpetual and non-perpetual, may be terminated"). 

4811d. §§ 10:18-10:19; RESTATEMENT, supra note 16, at § 7.4; KORNGOLD, supra note 422, 

§ 6.09, at 289-93. 
S82 BRUCE & ELY, supra note 26, § 10:8 (explaining that the "cessation of purpose doctrine is 

designed to eliminate meaningless burdens on land and is based on the notion that parties that create 
an easement for a specific purpose intend the servitude to expire upon cessation of that purpose"). 

~g'Id. § 10:10-10:13. 
4B; Id. § 10:16. 
{8' Id. § 10:26. 
't86Id. § 10:31-37. 
d87Id. § 10:41. 
4881d. § 1021-24 (termination by estoppel), § 1025 (termination by prescription), § 10:27-30 

(termination by merger). See also KortNGOLD, supra note 422, § 6.01 .16 (reviewing various 
termination doctrines). 

'189 See KORNGOLD, supra note 422, § 6.02, at 272 (commenting that the multiplicity of 
easement termination docVines are "based on public policy considerations" as "the law seeks to 
terminate obsolete, useless ties that would impair the productivity of the servient land without 
bringing a corresponding increase in the benefits to the dominant parcel"). 

~9oS¢e generplly JENNIFER NEDLESKY, A RELATIONAL THEORY OF SELF, AUTONOMY, AND 

rHs Law (2013). 
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productive use of the easement and the correlative and long-recognized 

limitation that the easement holder's use must not interfere with the servient 

estate owner's ability to put the rest of the servient estate to productive use 

as we11.491 In this sense, the U.E.R.A. recognizes and protects both parties' 

interest in the productive use of their respective properties. 

All of these debates over the efficiency and fairness of unilateral 

easement relocation reflect another broad theme—the extent to which any 

property right can or should be subject to modification because of exogenous 

change. Despite the day-to-day incentives for cooperation entailed in an 

easement relationship, the mutual consent rule can, in moments of transition 

or disequilibrium, tempt the easement holder to treat an easement as a pure 

commodity. The U.E.R.A., however, limits or counters this tendency because 

it allows the parties to an easement to reestablish a property relationship 

based on propriety, that is, long-term, other-regarding behavior focused on 

maintaining norms of community and sharing.492 In other words, the 

U.E.R.A. might encourage the parties to an easement to see their relationship 

as something more than an opportunity for short-term economic exploitation 

of their easement partner but instead as an unfolding series of opportunities 

to compromise and reach outcomes that serve both parties' long-term 

interests a93 

IV. CONCLUSION 

This article has demonstrated that the evolution of easement relocation 

law in the United States is more complex than the orthodox view of easement 

law has long acknowledged. Many other countries have long employed 

versions of the civil law servitude relocation rule first adopted in France and 

used in Louisiana for two centuries or have allowed for judicial modification 

of easements under statutory changed conditions doctrines. Promulgation of 

Section 4.8(3) of the Restatement prompted leading courts in a number of 

states to adopt robust versions of the Restatement approach, even though 

other state courts rejected the Restatement relying on rationales provided by 

early judicial decisions. Some states have adopted narrowly tailored 

relocation statutes. 

A91 Eric R. Claeys, Labor, Exclusion, and Floz~rishing in Property Lmv, 95 N.C.L. REv. 413, 

439 0 (2017) (making a natural rights or Lockean argument for productive use as a core 

justification for and limitation on property rights). 

'V92See generally ALEXANDER, supra note 425425. 
a93 French, supra note 310, at 15; Dyal-Chard supra note 426426, passim. 
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The U.E.R.A. offers legislatures across the United States a chance to 

unify American easement relocation law. It builds upon the doctrinal 

innovation of the Restatement but refines and strengthens the Restatement 

approach to easement relocation in many ways. The U.E.R.A. establishes a 

significant but nuanced easement relocation right and, crucially, embeds it 

within a carefully constructed easement relocation procedural regime that 

requires advance judicial approval for anon-consensual relocation. The 

U.E.R.A. will provide greater flexibility for servient estate owners and allow 

useful development of servient estates, but will not impose any material 

easement-related harm on an easement holder. The U.E.R.A. promises to 

produce more mutual accommodation between servient estate owners and 

easement holders while more accurately situating easements in the 

architecture of American property law. Finally, the U.E.R.A. protects the 

interests of both the servient estate owner and the easement holder in the 

productive use of their property in the face of changing circumstances. 



Exhibit 7 to Report 

Restatement (Third) of Property (Servitudes) $ 4.8 (2000) 
Restatement of the Law — Property 

Restatement (Third) of Property: Servitudes 
Current through June 2 1(1 

Copyright c.; 2()(K)-2Q11 by the Americ:un Law Institute 

Chapter 4. lntcrprx;tation Of Servitudes 

~ 4.$ Location, Relocation, And Dimensions Of A Servitude 

Except where the locpdon and dimensions are determined by the instrument or circumstances surrounding; creation 

of a sen-itude. t6ev ue determined as follows: 

(I) The owner of the ccnient estate hay the right «ithin a reasonable time to s~ecifj a I~~cafion that is rcasonahl~ 

suited to cam nut the purp~sc of the sen~itudc. 

(Z) The dimensions are (hose reysonabh• necessaey for enjo~~ment of the servitude. 

(3) Unless expressly denied by the terms of an easement, as defined in § 1.2. the owner of the servient estate is entitled 

to make reasonable changes in the location or dlmensioas of an easement, st the servient owner's expense, to per~uit 

normal use or development o(the servient estate, but only if the chynges do not 

(a) significantly lessen the uNlit~• of the easement, 

fib) increase the burdens on the o~~ner of the easement in its use and enjo~•ment, or 

(c) frustrate the purpose fnr ~~hich the casement was created. 

Cross-References: 

Section 4.9, Servient Owner's Right w Use Estate Burdened by a Servitude; ~ 4.IA, Use Rights Conferred by a Servitude; 

4.1 I, Use of Appurtenant F..a.~nt ~r Profit to Serve Prey Other Than naminant F.stnte; ~ 4.12, Rights of Natdecs of 

Separnte Sc~rvimdcs in Same Prope~rty:~~' 7.10, Modification or Termination of a Servitude Because of Changed Conditions; § 

~i.3, Availability and Selection of Remedies for Enforcement of Servitudes. 

Comment: 

a. Applicmrnn. The rules stated in this section apply only as an aid tci determining the intent or expectations of the parties 

under tt~e rules stated in § 4. I, and to supply terms emitted by the parties in crcaring a servitude. Subject to the limits stated in 

Chapter 3, Validity of Servitude Arrangernents, the parties are free to determine the location and dimensions of a servitude. If 

their intent to do so is asc~ined, it should be given effect 

h. L~xativn nJa cervitudr, .~ulxrrction (!). The servient owner is given the power to locate a servitude in the fist instance 

because the servicnt owner is better able to determine the location that will minimize the servitude's intcrt'orcnce with current 

value and future development of the servient estate. Thc oa~ncr of the servitude is protected by the requirement that the 

location be reascmably suited for the purpose. The primary application of this rule is to easemtn~, but it will also apply when 

the language or circumstances establish that a profit or other servitude rs intended to burden only part of the servient estate 

c~nd the location is not specified. 

[f the servirnt owner fails to designate a suitable location within a reasonable time after requested to do so, the owner of the 

servitude may proceed to locate it. A location is suitable if it reasonably aUow•s the purpose for which the servitude was 

acquired to t+e carried out while inflicting the minimum amount of damage nn tfie servient estate. If necessary, the {xirties 
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Nice Clause You've Got There... Shame If It Were Unenforceable: What You Should 

Know About Construction Indemnification. 

Andrew 0. Gay, Teddy B. Paisley III, and Carter B. Leverette' 

Gentry Locke Seminar 

I. Introduction 

For the construction lawyer, indemnification is not something that you should gloss over? 

Parties frequently attempt to allocate risk through contractual indemnity clauses, and Virginia's 

anti-indemnification statute—Va. Code § 11-4.1—significantly limits the extent to which one 

party may transfer liability for its own negligence. Consequently, the practitioner must have a 

certain level of mastery over such terms to preserve their enforceability. 

Sixteen years have passed since the Supreme Court of Virginia's landmark decision in 

Uniwest Construction, Inc. v. Amtech Elevator Services, Inc. took center stage regarding 

contractual indemnification and the art of crafting an enforceable indemnification clause in a 

contract.3 Understanding the developments that have taken place since Uniwest is essential to 

define the boundaries of permissible indemnification clauses in construction contracts. With this 

background in mind, let us begin with the statute itself. 

II. Virginia's Anti-Indemnification Statute—Va. Code § 11-4.1 

A. Virginia's anti-indemnification statute provides that any provision in a construction 

contract requiring a contractor to indemnify another party against liability for bodily injury 

or property damage "caused by or resulting solely from" the negligence of that party is 

void and unenforceable.4

a. Two Kinds of Anti-Indemnification Statutes. Most jurisdictions have similar 

statutes. These statutes usually fall into one of two categories. 

Some jurisdictions allow indemnification of a party for its own negligence unless 

the indemnitee was solely negligent.5

Others prohibit any indemnification of a party for its own negligence, even if the 

indemnitee was not solely at fault.6

i. At first glance, one may assume that § 11-4.1 falls into the first category of 

indemnification statutes. However, in Uniwest, the Virginia Supreme Court 

' Special thanks to Randall W. Shirey for his contributions to this outline. 

Z The authors recently published an article on this topic, which is attached to this outline and originally appeared in 

Virginia Lawyer, Vol. 74, No. 5 published by the Virginia State Bar. 

3 699 S.E.2d 233, 280 Va. 428 (2010). 
4 Va. Code § 11-4.1. 
5 See Construction Anti-Indemnity Statutes, SAXE, DOERNBERGER & VITA, P.C. (Sep. 19, 2024), 

https://www. sdvlaw. com/surveys/construction-anti-indemnity-statutes/. 

b ld. 



held that § 11-4.1 falls into the latter category: prohibiting the 

indemnification of a party for its own negligence, even if the indemnitee 

was not solely at fault. 

III. The Landmark Uniwest Decision 

A. Uniwest Construction, Inc. v. Amtech Elevator Services marked a sea change in the 

interpretation and application of § 11-4.1. 

a. Facts. Uniwest, the prime contractor on a building renovation project, engaged 

subcontractor Amtech Elevators to perform elevator work for the project.$ During 

the project, scaffolding collapsed, injuring one Amtech employee and killing 

another.9

Uniwest sought indemnification from Amtech pursuant to the indemnification 

clause in their contract, which stated: "If any claims . . . be made or asserted, 

whether or not such claims) are based upon the negligence of Uniwest . . . , 

[Amtech] agrees to indemnify and save harmless Uniwest from any and all such 

claims."lo

b. Analysis. The Supreme Court of Virginia analyzed this indemnification clause 

through the lens of § 11-4.1, reasoning that the statute voids any indemnification 

clause that reaches the negligence of the indemnitee." The Court reached this 

interpretation of the statute because "[the] phrases `caused by' and `resulting solely 

from' are disjunctive . . . ."12 As a result of this language, the court explained, an 

indemnification clause is void if it indemnifies the indemnitee of any negligence 

whatsoever—even if another party's negligence also contributed to the loss.13

Because the contract's indemnification clause indemnified Uniwest of its own 

negligence, it was void under § 11-4.1.14

IV. Unpacking Uniwest—Significant Case Law Developments 

In the wake of Uniwest, courts and practitioners alike were left with more questions than 

answers. Thankfully, key decisions in both Virginia and federal courts have fleshed out the 

permissible scope of indemnification provisions, the effect of other contractual measures like 

savings clauses, and the types of contracts which are subject to § 11-4.1 to begin with. 

~ Uniwest, 280 Va. at 442. 

S Id. at 435. 
9 1d. at 436-37. 
1° Id. at 441 2 (emphasis added). 

" Id. at 442. 
iz Id. 
' 3 !d. 
is !d. 

2 



A. What is a "Contract Relating to Construction"? To be subject to § 11-4.1, a contract must 

be a "contract relating to . . .construction."15 Three key cases applying Uniwest have come 

to different results while interpreting this requirement. 

a. In RSC Equipment Rental, Inc. v. Cincinnati Insurance Co., the Western District of 

Virginia focused on the nature of the contract at issue, not its ultimate purpose, to 

determine that a rental contract for equipment to be used in a construction project 

was not a "contract relating to construction" for purposes of § 11-4.1.16

b. In Travelers Indemnity Co. v. Lessard Design, Inc., the Eastern District of Virginia 

determined that an architect's design contract was a "contract relating to 

construction" because it directly related to the construction of the building and gave 

the architect a supervisory role in ensuring that his plans were executed during the 

construction process. l ~ 

i. Travelers also provides an especially` helpful framework for analyzing the 

enforceability of indemnification clauses after Uniwest. An indemnification 

clause is void, the court explained, if: (1) the underlying contract is a 

"contract relating to construction," (2) the indemnifying party is a 

"contractor," and (3) the provision reaches damage caused by the 

indemnitee's own negligence.18

c. In March of this year, a New York federal court applying Virginia law in Norfolk 

Southern Railway Co. v. Nautilus Insurance Co. held that a contract for the 

purchase and removal of salvage materials from a project site was not a "contract 

relating to construction."19 The court explained that "an agreement to purchase or 

rent instrumentalities or materials that will be used for a construction project does 

not, without more," make § 11-4.1 applicable to the contract.20

B. Indemnification Clause Overbreadth. Several decisions since Uniwest have illustrated how 

the level of specificity in an indemnification clause can determine its enforceability. 

a. In Supchak v. Fuller Construction Corporation, the circuit court invalidated 

indemnification clauses in three separate contracts.21 The clauses at issue were 

almost identical to the one deemed invalid in Uniwest, being drafted broadly 

enough to indemnify the indemnitee for its own negligence.22 Critically, it did not 

matter that the damage at issue was not actually caused by the indemnitee; the facial 

breadth of the provision was fatal all the same.23

15 Va. Code § 11-4.1. 
16 54 F. Supp. 3d 480, 48Cr87 (W.D. Va. 2014). 

"321 F. Supp. 3d 631, 63Cr38 (E.D. Va. 2013). 

~$ !d. at 636-39. 
19 2026 U.S. Dist. LEXIS 55074, at * 17 (S.D.N.Y March 16, 2026). 
Zo Id. 
Z ~ 86 Va. Cir. 517, 521-23 (Chesapeake Co. 2013). 
ZZ Id. at 522-23. 
zs Id. 
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b. In Hellas Construction, Inc. v. Bayside Concrete, Inc., the indemnification clause 

itself facially complied with Uniwest, but a clarifying subparagraph stated that 

"provisions of the indemnification provided . . .shall not be construed to indemnify 

any Indemnitee for its sole negligence."24 Although this clarifying language was 

meant to respect the limits prescribed by Uniwest, it made the clause fatally 

overbroad by failing to exclude Hellas's contributory negligence.25

c. Sauer Construction, LLC v. QBE Insurance Corporation demonstrates how a lack 

of specificity can also invalidate an indemnification clause.26 There, the provision 

required indemnification for any damages not arising from the indemnitee's own 

"misconduct."27 The court held that the indemnification clause was invalid because 

the clause did not specifically exclude all the indemnitee's negligence that may fall 

outside of the narrower definition of "misconduct."28

C. Savings Clauses: Helpful or Worthless? After Uniwest, the question of whether a savings 

clause can rescue an otherwise invalid indemnification clause under § 11-4.1 remains 

uncertain. 

a. Snyder v. Waterford Falls Church II LLC, one of the first decisions applying 

Uniwest, took a permissive approach to a savings clause in an otherwise invalid 

indemnification clause.29 It did not treat the indemnification clause as facially 

invalid because it included savings language limiting indemnification "to the fullest 

extent permitted by law."3o

b. In Fortune-Johnson, Inc. v. QFS, LLC, the indemnification clause itself violated § 

11-4.1 on its face.31 The Court of Appeals of Virginia, however, rejected the 

argument that such clause was nonetheless valid because it included savings 

language—"to the fullest extent permitted by law"—because this would authorize 

courts to "blue pencil" parties' written agreements.32 For now, Fortune-Johnson 

remains the controlling authority in Virginia state courts on the effect of savings 

clauses. 

c. However, in ZP No. 332, LLC v. Huffman Contractors, Inc., the federal district 

court came to the same result as Snyder, allowing a savings clause to preserve the 

otherwise enforceable portions of an unenforceable indemnification clause.33 Thus, 

24 2019 U.S. Dist. LEXIS 234348, at *8 (E.D. Va. Mar. 12, 2019). 
z5 Id. at *9-10. 
zb 2024 U.S. Dist. LEXIS 223199 (W.D. Va. Dec. 10, 2024). 

27 Id. at * 14. 
28 1d. at * 15-16. 
29 2012 Va. Cir. LEXIS 429, at * 11 (Fairfax Co. 2012). 
so Id. 
31 2025 Va. App. LEXIS 105, at *6 (Feb. 25, 2025). 
32 Id. at *9. 
33 2025 U.S. Dist. LEXIS 114614 (E.D. Va. June 16, 2025). 

4 



the extent to which a savings clause can rescue an otherwise invalid indemnification 

provision may depend on whether a litigant chooses to file in state or federal court. 

D. Other Considerations. As Uniwest has now had sixteen years to percolate through the 

courts, its application has illustrated several other relevant considerations. 

a. In Prum v. Linde Gas North America LLC, the indemnification clause required the 

"Vendor" to indemnify Linde Gas for "any occurrence arising in connection with 

Vendor's or its employees' or representatives' performance or failure to perform 

under the Contract, breach of the Contract, violation of any Laws in performing 

under the Contract, or acts, omissions, or commission of any tort in performing 

under the Contract."34 This clause was narrow enough to survive Uniwest, 

providing a good example of careful drafting.3s

b. In Hensel Phelps Construction Co. v. Thompson Masonry Contractor, Inc., the 

general contractor attempted to use the subcontractor's alleged breach of 

indemnification clauses to avoid its breach of contract claims being barred by the 

applicable statute of limitations.36 Even though the indemnification clauses at issue 

were drafted before Uniwest, the Supreme Court of Virginia was unsympathetic to 

the argument that finding such provisions void would leave contractors without 

recourse against subcontractors for persisting liabilities.37

c. In Morris v. DSA Roanoke LLC, the circuit court held that an indemnitee cannot 

rely on an indemnification provision to implead a third party when it is being sued 

solely for its own negligence.38 Doing so, the court explained, would conflict with 

the spirit of § 11-4.1,39

V. Navigating Current Law—Practical Guidance 

The application of § 11-4.1 by courts in the wake of Uniwest illustrates the confusion and 

lurking pitfalls that await even the most seasoned practitioner while drafting construction 

indemnification clauses. Through this jurisprudential fog, we can distill several practical 

considerations derived from the cases above. 

A. ~ 11-4.1 's Limited Scope. The case law demonstrates that, although § 11-4.1's application 

reads rather broadly, its practical scope should not be taken for granted. Contracts that the 

practitioner may well think of as "relating to" construction, such as renting equipment for 

a construction project or the purchase and removal of salvage equipment from a 

construction site, do not always fall within the ambit of § 11-4.1. 

3a 2016 Va. Cir. LEXIS 106, at *8 (Hopewell Co. 2016). 
ss Id. 
36 791 S.E.2d 734, 292 Va. 695 (2016). 
37 292 Va. at 706-07. 
38 102 Va. Cir. 204, 205 (Roanoke Co. 2019). 
39 Id. at 204. 



B. Drafting Concerns. If the relevant contract falls within § 11-4.1 and reaches an 

indemnitee's own negligence, Uniwest and its progeny are lurking. Drafters who want an 

indemnification clause to be enforceable must draft with care to avoid the pitfalls 

encountered by many previous practitioners. 

a. However, a party more concerned with limiting potential exposure has options upon 

encountering an indemnification clause that reaches too far. The party can point out 

the clause's invalidity and negotiate more favorable terms; or, more cunningly, it 

can do nothing, taking comfort in the belief that any attempt to demand indemnity 

could fail under the prevailing interpretation of § 11-4.1. 

C. Savings Clauses. One should also consider the effect of a savings clause in its construction 

contracts. When drafting a construction contract, does savings language provide any extra 

peace of mind? As the case law illustrates, the answer to this question eludes certainty. If 

a savings clause provides the practitioner any security blanket, it is a thin one. 

VI. Conclusion 

Va. Code § 11-4.1, Uniwest, and the litany of relevant cases since make indemnification 

clauses in Virginia construction contracts an unpredictable landscape. It is essential that 

practitioners keep a critical eye on the language and scope of contractual indemnification clauses. 

Word choice and sentence structure are critical to the outcome. Choose wisely. 
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Is that Indemnification Provision Enforceable? 

Lessons from Fifteen Years of Case Law Applying Va. Code ~ 11-4.1 

Virginia Lawyer, Vol. 74, No. 5 (February 2026) 

By Andrew O. Gay, Teddy B. Paisley III, and Carter B. Leverette 

It's Wednesday night, and like most lawyers (perhaps a slight exaggeration), you and your 

esteemed colleagues are deep in a game of construction law jeopardy. Amid the fervor of the 

room, and noticing you are only slightly behind the leader, you select your next category—

"Contract Terrr►s" for $800. Your friend and moderator, channeling his best Alex Trebek, reads 

the statement, "a duty to make good any loss, damage, or liability incurred by another." ~ The 

familiar melancholic tune begins to play, but it doesn't matter. You know the answer, smash that 

red button with confidence, and state in the required interrogatory form: "What is indemnity?" 

At last, you take the lead, only to squander it on the next question. 

For the construction lawyer, indemnification is not something you should gloss over. Rather, the 

practitioner must have a certain level of mastery over such terms to preserve their enforceability. 

Similarly, the litigator must understand the current legal landscape and whether an 

indemnification provision can be enforced or invalidated. For years, Uniwest took center stage in 

the discussions concerning contractual indemnification and the art of crafting an enforceable 

indemnification clause in a construction contract. But we now have fifteen years of additional 

case law to account for, both when negotiating contractual indemnification provisions and when 

litigating them. So, in the spirit of construction law jeopardy, select "Changes in the Law" for 

$ l 000, and let's dig in. 

Virginia's Anti-Indemnification Statute—Va. Code § 11-4.1 

First, a bit of a refresher. Va. Code § 1 1-4.1 states: 

Any provision contained in any contract relating to the construction, alteration, 

repair or maintenance of a building, structure or appurtenance thereto, including 

moving, demolition and excavation connected therewith, or any provision 

contained in any contract relating to the construction of projects other than 

buildings by which the contractor performing such work purports to indemnify 

or hold harmless another party to the contract against liability for damage 

arising out of bodily injury to persons or damage to property suffered in the 

course of performance of the contract, caused by or resulting solely from the 

negligence of such other party or his agents or employees, is against public policy 

and is void and unenforceable.-

Most jurisdictions have a similar statute prohibiting certain indemnification provisions, and they 

usually fall into one of two categories. 3 Some allow indemnification of a party for its own 

negligence unless the indemnified party was solely negligent. Others prohibit any 

indemnification of a party for its own negligence, even if the indemnitee was not solely at fault 

because another party's negligence contributed to the damage. 
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One could be forgiven for thinking that Virginia's prohibition falls into the former category—

only prohibiting indemnification where the indemnitee was solely negligent. But in Uniwest, the 

Supreme Court of Virginia held otherwise. 

The Landmark Uniwest Decision 

Uniwest Construction, Inc. v. Amtech Elevator Services marked a sea change in the interpretation 

and application of § i 1-4.1.4 The prime contractor, Uniwest, engaged subcontractor Amtech 

Elevators to perform the elevator work for the project.5 During Amtech's performance of its 

work, the scaffolding collapsed, leading to one injury and one fatality, both of whom were 

Amtech employees.b Lawsuits ensued. 

Among other claims, Uniwest sought indemnification from Amtech pursuant to paragraph 10 of 

the subcontract, which stated, in pertinent part, "If any claims . . . be made or asserted, whether 

or not such claims) are based upon the negligence of Uniwest . . . , [Amtech] agrees to 

indemnify and save harmless Uniwest from any and all such claims."~ The Supreme Court of 

Virginia analyzed the indemnification provision through the lens of § 1 I-4.1 and reasoned that 

[the] phrases `caused by' and `resulting solely from' are disjunctive in the statute, 

[which] voids any indemnification provision that reaches damage caused by the 

negligence of the indemnitee, even if the damage does not result solely from the 

negligence of the indemnitee. Thus, the issue is not whether an indemnification 

provision is written so broadly that it encompasses the negligence of parties in 

addition to the indemnitee. Rather, the issue is whether the provision is so broad 

that it indemnifies the indemnitee from its own negligence.g 

Ultimately, the high Court determined that the indemnification provision obligated Amtech to 

indemnify Uniwest for Uniwest's own negligence and "irreconcilably conflicted] with the 

public policy expressed in Code § 11-4.1, which voids any contractual provision `which . . . 

purports to indemnify or hold harmless [Uniwest] against liability for damage . . .caused by or 

resulting solely from the negligence of [Uniwest]."'9

Unpacking Uniwest—Significant Case Law Developments 

In the wake of Uniwest, Virginia courts and federal courts applying Virginia law continued to 

develop the limits of indemnification provisions in construction contracts. Key decisions have 

fleshed out the permissible scope of indemnification provisions, the effect of other contractual 

measures like savings clauses, and the types of contract that are subject to § 11-4.1 to begin with. 

One of the first decisions applying Uniwest took a permissive approach to the parties' 

indemnification provision. In Snyder v. Waterford Falls Church II LLC, the circuit court 

acknowledged that the indemnification provision in question, like the one in Uniwest, potentially 

encompassed the indemnitee's own negligence.1° However, the court did not treat the provision 

as facially invalid because it included savings language limiting indemnification "to the fullest 



extent permitted by law."" But take care—savings clauses like this should be considered 

unreliable based on more recent case law, as discussed below. 

A year later, another circuit court invalidated indemnification provisions in three separate 

contracts at issue in Supchak v. Fuller Construction Corporation.''- There, the language of the 

provision was similar to that in Urriwest and reached indemnification for the indemnitee's own 

negligence. The provisions all included the same "fullest extent permitted by law" language that 

saved the provision in Snyder.13 Even so, the Supchak court determined that the provisions were 

invalid. Critically, it did not matter that the damage at issue was not actually caused by the 

indemnitee; the facial breadth of the provision was fatal all the same. l~ 

While the majority of decisions applying Uniwest have come from Virginia courts, the federal 

district courts sitting in the Commonwealth have also contributed to Virginia's indemnification 

landscape. In particular, federal decisions have addressed what contracts fall within what 

contracts fall within § 1 1-4.1's scope. In RSC Equipment Rental, Inc. v. Cincinnati Insurance 

Co., the district court held that a rental contract for equipment to be used in a construction 

project was not a "contract relating to construction" for purposes of § 1 I-4.1.'' Applying the 

rationale of an unpublished opinion from the Fourth Circuit Court of Appeals, 16 the district court 

focused on the nature of the contract at issue, not its ultimate purpose. ~~ The equipment might 

have been destined for a jobsite, but the contract itself was still essentially a rental agreement—

not aconstruction contract. Section 1 1-4.1 did not apply. ~g 

Prum v. Linde Gas North America LLC, another circuit court decision, provides an example of a 

carefully drafted indemnification provision that withstood Uniwest.19 The contract required the 

"Vendor" to indemnify Linde Gas for "any occurrence arising in connection with Vendor's or its 

employees' or representatives' performance or failure to perform under the Contract, breach of 

the Contract, violation of any Laws in performing under the Contract, or acts, omissions, or 

commission of any tort in performing under the Contract."'-° Accordingly, the provision did not 

reach the indemnitee's own negligence.z ~ 

Hensel Phelps Construction Co. v. Thompson Masonry Contractor, Inc. dealt with a construction 

contract for a project at Virginia Tech in the late 1990s.22 The general contractor attempted to 

use the subcontractor's alleged breach of indemnification provisions to avoid its breach of 

contract claims being barred by the applicable statute of limitations.'-3 The Supreme Court of 

Virginia held that the provisions—though drafted before Uniwest—were nonetheless void under 

Uniwest.'-a The court was unsympathetic to the argument that its decision left contractors without 

recourse against subcontractors for persisting liabilities.z' 

The federal district court's decision in Travelers Indemnity Co. v. Lessard Design, Inc. provides 

an especially helpful framework for analyzing indemnification provisions under § 1 1-4.1 and 

Uniwest.26 In Travelers, an architect's contract required it to indemnify the owner and developer 

against "any and all losses . . .relating to the services performed by the Architect."27 Travelers 

cited RSC and Carpenter in support of its argument that the design contract was not a 
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construction contract, but the court determined that § 1 1-4.1 applied because the contract directly 

related to the construction of a building and gave the architect a supervisory role in ensuring that 

his plans were executed during the construction process.28 The court went on to emphasize that 

the purpose of § I 1 -4.1—preventing injuries and keeping contractors from unfairly shifting the 

cost of the prime's negligence to subcontractors with less bargaining power—favored voiding 

the indemnification provision.29 Travelers instructs that an indemnification provision is void 

under § 1 1-4.1 if: ( l ) the underlying contract is a "contract relating to construction," (2) the 

indemnifying party is a "contractor," and (3) the provision reaches damage caused by the 

indemnitee's own negligence.3o

Soon after Travelers, a circuit court held that an indemnitee cannot rely on an indemnification 

provision to implead a third party when it is being sued solely for its own negligence. In Morris 

v. DSA Roanoke LLC, a subcontractor, DSA, was sued exclusively for its own negligence and 

sought to implead its sub-subcontractor, Thomas Builders, based on an indemnification 

agreement between them.31 The court held that allowing DSA to do so would conflict with the 

spirit of § 1 1-4.1 because "DSA could only recover through the indemnification provision 

between it and Thomas Builders for damages caused by DSA's own negligence."3'- The issue 

was not the language of the provision itself,, but DSA's attempt to invoke it under circumstances 

barred by statute. Even if Thomas Builders had contributed to DSA's negligence, Uniwest's 

broad interpretation of § 1 1-4.1 prohibits indemnification for an indemnitee's own negligence, in 

whole or in part. 

Two more recent Virginia federal decisions further illustrate how the level of specificity in an 

indemnification clause can determine its enforceability. In Hellas Construction, Inc. v. Bayside 

Concrete, Inc., the plaintiff sought attorneys' fees from its subcontractor under an 

indemnification provision.33 Although the clause's main text complied with Uniwest, a clarifying 

subparagraph stated that "provisions of the indemnification provided . . .shall not be construed 

to indemnify any Indemnitee for its sole negligence."3a The district court held that this language 

did not exclude Hellas's contributory negligence, rendering the provision void.3' Although the 

clarifying language was meant to respect the limits prescribed by Uniwest, it ultimately made the 

clause overly broad. 

On the other hand, Sauer Construction, LLC v. QBE Insurance Corporation demonstrates how a 

lack of specificity can also invalidate an indemnification clause.36 There, the provision required 

indemnification for any damages not arising from the indemnitee's own "misconduct."37 The 

indemnitor argued that "misconduct" was narrower than negligence, meaning the provision 

might encompass the indemnitee's own negligence.38 The district court agreed, reasoning that 

there "are at least some types of negligence that would fall outside of `misconduct."'39 Because 

the clause did not specifically exclude all the indemnitee's negligence, the court found it void 

under § 1 1-4.1. 
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Finally, the two most recent decisions address whether a savings clause can rescue an otherwise 

invalid indemnification provision under § 11-4.1. In Fortune-Johnson, Inc. v. QFS, LLC, the 

indemnification clause expressly violated § 11-4.1 by including indemnification for "the 

negligence of any indemnit[ee]."40 Although the clause included savings language—"to the 

fullest extent permitted by law"—the Court of Appeals of Virginia rejected the argument that 

this reflected an intent to comply with § 11-4.1 or authorized reformation.41 The court 

"decline[d] to step in and correct the overbreadth" of the contract, emphasizing that "neither 

Virginia law nor the subcontracts themselves authorize courts to "blue pencil" or otherwise 

rewrite the parties' written agreements."4z 

Conversely, in ZP No. 332, LLC v. Huffman Contractors, Inc., the federal district court allowed a 

savings clause to preserve the enforceable portions of the indemnification agreement.43 The 

contract provided that the indemnitee would be indemnified "regardless of whether such claim, 

damage, loss[,] or expense is caused in part by a party indemnified hereunder."44 Although this 

blatantly violated § 1 I-4.1, the court relied on savings language to uphold the rest of the 

indemnification provision.45 Specifically, the contract stated that "in a state that prohibits any 

part of the indemnity coverage contained herein, the Contractor shall provide the maximum 

indemnity coverage allowed by that state to each of the Indemnified Parties."46 It also provided 

that "[t]he invalidity of any part or provision of the Contract Documents shall not impair or 

affect in any manner the validity, enforceability, or effect of the remaining parts and provisions 

of the Contract Documents."47 Based on these clauses, the court held "that the voided sentence of 

the clause does not affect the rest of that clause's validity, enforceability, and effect."48

Navigating Current Law—Practical Guidance 

The application of § 11-4.1, as interpreted by the Supreme Court of Virginia in Uniwest, 
illustrates the persisting confusion and lurking pitfalls for anyone involved in construction 
contracts in the Commonwealth. After 15 years, the state of the law continues to evolve. But 
several practical considerations emerge as common themes in the cases described above. 

First, it's important to recognize that § 11-4.1 only applies to provisions in construction 
contracts, which includes 

any contract relating to the construction, alteration, repair or maintenance of a 
building, structure or appurtenance thereto, including moving, demolition and 
excavation connected therewith, or . . .any contract relating to the construction of 
projects other than buildings.a9

This part of § 11-4.1 reads rather broadly, but the case law demonstrates that its practical scope 
should not be taken for granted. As discussed, federal case law suggests that § 11-4.1 and 
Uniwest don't always apply to contracts that might well be thought of as "relating to" 
construction, such as renting equipment for a construction project. Instead, the nature of the 
underlying contract and how it interacts with the purpose of § 11-4.1 are key considerations. It 



remains to be seen whether Virginia courts will adopt the reasoning of their federal counterparts 

in similar cases. 

Assuming the relevant contract falls within § 11-4.1 and reaches an indemnitee's own 

negligence, Uniwest and its progeny are lurking. Obviously, drafters who want an 

indemnification provision to be enforceable must draft with care. But a party more concerned 

with limiting potential exposure has options when faced with a provision that reaches too far. 

The party can point out the provision's invalidity and negotiate more favorable terms; or, more 

cunningly, it can do nothing, taking some comfort in the knowledge that any attempt to demand 

indemnity could fail under the prevailing interpretation of § I 1-4.1. 

One should also consider the effect of a savings clause. If there's one in the construction contract 

at issue, could it save an otherwise overbroad indemnification provision? When drafting a 

construction contract, does savings language provide any extra peace of mind? As the case law 

illustrates, the answers to such questions elude certainty. It is possible that a savings clause might 

keep a court from declaring the indemnification provision void, but judges have been more eager 

to disregard the savings clause and refuse to "blue pencil" the indemnification provision. And, as 

Hellas teaches, even language meant to be helpful might ultimately doom an indemnification 

provision if not carefully implemented. If a savings clause provides any security blanket, it's a 

thin one. 

*** 

Va. Code § 11-4.1, Uniwest, and the litany of relevant cases since make indemnification 

provisions in Virginia construction contracts an unpredictable landscape. It is essential that 

practitioners keep a critical eye on the language and scope of contractual indemnification 

clauses. Word choice and sentence structure are critical to the outcome. Choose wisely. 
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involving defective products, sexual assault, excessive force, premises liability, and medical malpractice. Jared litigates in both state and
federal courts, and he has handled virtually every stage of trial litigation—intake, investigation, filing, written discovery, expert
designations, depositions, motions briefing, motions hearings, jury instructions, jury selection, opening statement, direct examination,
cross examination, and closing argument.

Jared is a native of Southwest Virginia who passionately advocates for victims of his community. Jared has helped injured plaintiffs
recover over $44,000,000 in settlements, and he obtained two seven figure jury verdicts in his first three years of practice. Prior to
joining the firm as an attorney, Jared spent two summers working as a Summer Associate with Gentry Locke. He also worked as a
Summer Associate at a law firm in Norfolk, Virginia, as well as a Legal Intern at the Wythe County Commonwealth’s Attorney’s Office.
Jared earned his J.D. summa cum laude from William & Mary Law School, where he belonged to the Order of the Coif, the William &
Mary Law Review, the William & Mary National Trial Team, and was voted by his classmates as “the person you wouldn’t want to go
up against in court.”

Education
William & Mary Law School, J.D., summa cum laude
Emory & Henry College, B.A., summa cum laude

Experience
$12,500,000 settlement – Represented three plaintiffs that suffered traumatic brain injuries, multiple orthopedic injuries,
and internal injuries following rear-end crash.
$7,750,000 settlement – Represented motorcyclist with traumatic brain injury (TBI) and complex regional pain syndrome
(CRPS) following crash where tanker truck forced motorcyclist off of the highway.
$3,500,000 settlement – Assisted team of lawyers representing truck driver with traumatic brain injury (TBI), spinal
fractures, and osteomyelitis following incident where forklift operator dropped decking boards on client’s head.
$1,600,000 settlement – Represented client that suffered mild traumatic brain injury, transverse process fractures, rib
fractures, and other injuries following T-bone crash with commercial motor vehicle.
$1,386,000 jury verdict – Represented client that suffered mild traumatic brain injury following a rear-end crash.
$1,196,054 settlement – Represented driver with comminuted femur fracture and other orthopedic injuries following
crash where tractor-trailer driver lost control of his commercial motor vehicle. Obtained policy limits from motor carrier’s
insurer and an additional $200,000 from the trailer company’s insurer prior to filing a lawsuit.
$1,000,000 jury verdict – Represented client in defamation case where former state senator and his wife falsely accused
client of sexual assault.
$1,000,000 settlement – Represented client with traumatic brain injury following incident where defendant failed to
properly secure a ladder, causing it to fall and hit client in the head.
$963,063 settlement – Represented client with mild traumatic brain injury, hand injury, and back injury following tractor-
trailer crash where a truck driver ran client off of Interstate 81.
$840,000 settlement – Represented client with brain bleed and labral tear following collision with tractor-trailer.
$500,000 settlement – Represented client with traumatic brain injury (TBI) following crash where defendant ignored stop
light. Obtained policy limits from the liability and underinsured motorist insurance carriers prior to filing a lawsuit.
$351,500 settlement – Represented client with spondylolisthesis that required spinal fusion surgery following a T-bone
car collision.
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$60,000 jury verdict – Represented client with cervical strain and rotator cuff strain following head-on collision where
client had less than $3,000 in medical bills and the defendant contested liability due to an alleged medical emergency.
Argued at trial and in court hearings in personal injury and wrongful death matters.
Taken depositions of various parties, witnesses, and experts in personal injury and wrongful death cases.
Drafted pleadings, discovery requests and responses, motions and briefs, expert designations, proposed orders, and
other court documents in personal injury and wrongful death cases.
Conducted legal research and drafted memoranda on a variety of legal issues in personal injury and wrongful death
cases.
While a law student in William & Mary’s Family Law Clinic, successfully tried and defended a child custody case where
the court granted a motion to strike the evidence.
While a law student in William & Mary’s Veterans Benefits Clinic, represented disabled veterans by drafting documents
and gathering evidence for their disability claims with the U.S. Department of Veterans Affairs.

Affiliations
Member, Virginia Bar Association (VBA)
Member, Virginia Trial Lawyers Association (VTLA)
Member, Federal Bar Association (FBA)
Member, Roanoke Bar Association (RBA)

Admissions
Virginia State Bar

Awards
Named a Virginia Super Lawyer Rising Star in Personal Injury General: Plaintiff (2026)
Order of the Coif (2022)
CALI Awards: Products Liability, Legal Research & Writing I, Legal Research & Writing II, Trust & Estates, Criminal
Procedure I, Criminal Procedure II, and Employment Discrimination
Clinical Legal Education Association Outstanding Clinic Student Award (2022)
Gambrell Professionalism Award (2022)

Published Work
Jared A. Tuck, Note, The Constitutional Right to Carry Firearms on Campus, 63 WM. & MARY L. REV. 1047 (2022).

Jared A. Tuck, What Virginia Litigators Should Know About Remote Depositions, Opening Statement, VBA Young
Lawyers Div. (Summer 2023).

https://scholarship.law.wm.edu/cgi/viewcontent.cgi?article=3931&context=wmlr
https://cdn.ymaws.com/www.vba.org/resource/resmgr/yld/opening_statements__2020_-__/2023/Opening_Statement_Vol11-No3-.pdf


"Where's that Lawyer From Anyway...?" 

Gentry Locke Seminar 
October 2, 2026 

Trey Smith 
Charlie Morrison 

Frank Clay 

I. Introduction 

After a recent trial, we spoke with jurors about our case. One of them wanted to talk about 

opposing counsel. After making several statements suggesting that counsel didn't know much 

about the local area and had not connected with the jury, he asked, "where is that lawyer from 

anyway?" 

Most trial lawyers eventually try a case somewhere they are not from. Virginia is a 

geographically diverse state that stretches across a wide range of areas and cultures. Trials in a 

typical Southwest Virginia courthouse would be tried very differently than one in Northern 

Virginia or Hampton Roads. The distance is more than geographic. Every venue has its own 

economy, its own vocabulary, and its own assumptions. Jurors bring all of that information into 

the box with them. 

These materials are to assist a Virginia practitioner in becoming familiar with an otherwise 

unknown venue. They are organized chronologically: before trial, at trial, and after the verdict. 

II. Before Trial 

A. Know the Court 

Virginia circuit courts have only narrow local rulemaking authority. Under Virginia Code 

§ 8.01-4, a circuit court's rules "shall be limited to those rules necessary to promote proper order 

and decorum and the efficient and safe use of courthouse facilities and clerks' offices," and any 
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local rule inconsistent with statute, the Rules of the Supreme Court of Virginia, decided cases, or 

that abridges substantive rights, is invalid. For the most part then, the written "law" for trial 

procedure is consistent across venues. 

For jury selection, find out what the particular circuit actually provides beyond Code § 

8.01-353(A). Some circuits use supplemental juror questionnaires. Some judges will permit a 

case-specific questionnaire on request or motion, particularly where pretrial publicity or 

community entanglement is likely. Ask the court or clerk's office what the local practice is, and 

ask early. 

What differs, and what you must learn, is everything left to the judge (or local court's) 

discretion: scheduling practices, motions practice, how the judge runs voir dire, and the unwritten 

customs of the local bar. Check the circuit's page on the Virginia Judicial System website and the 

court's own website for standing orders, suggested practices, and courtroom procedures, and then 

call the judge's chambers and the clerk's office to fill the gaps. Study any scheduling or trial 

management order entered by your judge. Learn the courtroom and the judge's preferences on 

motions in limine, e~ibits, and technology. 

As for voir dire practice, find out how much attorney-conducted examination the judge 

allows, whether questions must be submitted in advance, and how strikes are exercised. Visit the 

courthouse. Know the layout, the sight lines from the jury box, where the screens are, where 

counsel may stand. Call the clerk's office and introduce yourself weeks ahead. Clerks in smaller 

jurisdictions are often generous with practical information. 

No source beats the lawyers who try cases in the venue. Call them. Ask how the judge 

runs voir dire and rules on objections, what juries there have done in similar cases, and which 

arguments have worn out their welcome. Bar contacts and listservs will surface names. Consider 
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associating local counsel for trial. A respected local name at your table vouches for you with the 

court, the clerk, and the panel. 

Finally, treat focus groups as venue research, not just case research. A focus group drawn 

from the trial venue, or a comparable community, tests more than your themes and your numbers. 

It teaches you how people there talk about work, injury, doctors, and lawsuits. 

B. Using Private Investigators 

A local investigator can be the fastest way for an out-of-town trial team to acquire venue 

knowledge. Legitimate uses include verifying the jury panel list, which Code § 8.01-353(A) makes 

the parties responsible for verifying; public-records and background research on panel members; 

research on the community, its employers, and its institutions; and locating and interviewing fact 

witnesses. But an investigator is not a way around the rules that bind the lawyer. Virginia draws 

the lines in three places: licensing, ethics, and criminal law. 

Private investigators are regulated by the Department of Criminal Justice Services under 

Virginia Code § 9.1-138 et seq. For example, § 9.1-139(C) requires individual registration and 

business licensure. Confirm the registration before the engagement. 

The rules of professional conduct prohibits a lawyer, before or during trial, from 

communicating with a juror or anyone the lawyer knows to be a member of the venire. Va. R. 

Prof 1 Conduct 3.5(a)(3) (a lawyer shall not "conduct or cause, by financial support or otherwise, 

another to conduct a vexatious or harassing investigation of either a juror or a member of a 

venire."). The restrictions extend to jurors' immediate family and household. Va. R. Prof 1 

Conduct 3.5(b). 

Two general rules close any gap: a lawyer may not violate the Rules "through the acts of 

another," Va. R. ProFl Conduct 8.4(a), and a lawyer must make reasonable efforts to ensure a 
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supervised nonlawyer's conduct is compatible with the lawyer's obligations, Va. R. Prof 1 Conduct 

5.3. The same principle governs social media: the ban on access requests to jurors applies whether 

the request comes from the lawyer or an agent. ABA Formal Op. 466 (2014). Since 2024, a 

defendant who knowingly contacts a juror after trial with intent to harass, intimidate, or threaten 

commits a Class 1 misdemeanor. Va. Code § 18.2-465.2. 

Practice pointer: put the instructions to the investigator in writing. The investigator does 

not contact, approach, follow, photograph, or surveil any venire member, juror, or member of their 

families or households, for any reason. Online research into panel members is passive review of 

public content only: no access requests, no pretext accounts, no messages. Investigation of the 

community, its economy, and its institutions is fair game; investigation of particular panel 

members is limited to public records and public postings, documented by source and date. No 

pretexting—a lawyer cannot use an agent to do what he could not do him- or herself. Va. R. Prof 1 

Conduct 8.4(a), (c). 

C. Learn the Local Economy 

Every venue has an economic engine, and the jury pool comes from the people who run it. 

In our recent case's venue, coal mining is the economy. A randomly drawn panel will include 

miners, retired miners, disabled miners, and their spouses, children, and neighbors. The lesson 

applies to any venue with a dominant industry—whether coal, agriculture, a single plant, a military 

installation, or a university. 

D. Keep Track of your Client's Social Media and Reputation 

The biggest risk is the client who will not stay off social media. In a small area, assume 

that members of the panel know your client. Give the client written social-media instructions at 

the outset of the representation and revisit them before trial. Then build a voir dire question around 
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community familiarity with the client rather than hoping the subject never comes up. Ask the 

panel directly whether anyone knows the plaintiff, follows her online, or has heard about the case. 

This turns a hidden risk into information you can act on, through follow-up questions, motions to 

strike for cause under Code § 8.01-358, or peremptory strikes. 

E. Know the Venire 

Under Code § 8.01-353(A), upon request, the clerk, sheriff, or other officer responsible for 

notifying jurors "shall make available to all counsel of record in that case, a copy of the jury panel 

to be used for the trial of the case at least five full business days before the trial," showing "the 

name, age, address, occupation, and employer of each person on the panel." The list comes only 

on request, so make the request early, in writing, and calendar the deadline. And do not take the 

list at face value. As indicated above, errors in it are not grounds for a mistrial or assignable as 

error on appeal; by statute "the parties in the case shall be responsible for verifying the accuracy 

of such information." Code § 8.01-353(A). 

Just like investigators, counsel's own research into the panel is governed by ethics 

guidance. A lawyer may passively review a juror's or prospective juror's public Internet presence, 

but may not send an access request (a "friend" or connection request) to a juror or have anyone 

else do so; an access request is a prohibited ex parte communication with a juror. ABA Formal 

Op. 466 (2014). Passive review of public postings is legitimate and, in a small venue, close to 

indispensable if you want to exercise strikes intelligently. 

III. At Trial 

A. Voir Dire 

Virginia gives counsel a direct statutory right to conduct voir dire. Under Code § 8.01-

358, the court and counsel for either party "shall have the right to examine under oath any person 
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who is called as a juror" and to "ask such person or juror directly any relevant question" to ascertain 

relationship to a party, interest in the cause, opinions formed or expressed, or "any bias or 

prejudice" in the case. Code § 8.01-358. If it appears the juror "does not stand indifferent in the 

cause," another must be seated. The statute also puts a duty on the panel itself: "A juror, knowing 

anything relative to a fact in issue, shall disclose the same in open court." Id. In a small venue, 

where panel members may know the parties, the witnesses, the treating physicians, and one 

another, that disclosure duty should be mentioned during voir dire. If community saturation is bad 

enough, the Code contemplates the extreme remedy of a jury from elsewhere when an impartial 

one cannot be obtained locally. Code § 8.01-363. 

The circuit court mechanics are set by Code § S.01-359. In most civil cases of 

consequence, seven persons from a panel of not less than thirteen constitute the jury. Code § 8.01-

359(A). After strikes for cause, the parties or their counsel, beginning with the plaintiff, alternately 

strike names from the panel until seven remain; where there are more than two parties, all plaintiffs 

share three strikes and all defendants and third-party defendants share three. Code § 8.01-359(B). 

B. The Limits: What You Can and Cannot Do in Voir Dire 

The statutory right to ask questions is not unlimited, and the trial judge holds the reins. 

Most of the reported Virginia decisions construing Code § 8.01-358 are criminal appeals, but they 

interpret the same statutory language that governs civil voir dire, and circuit judges apply them in 

civil cases. 

A party has "no absolute right to have the court ask every question he propounded." 

Thomas v. Commonwealth, 279 Va. 131, 162 (2010) (quoting Bassett v. Commonwealth, 222 Va. 

844, 853 (1981)). What the trial court must provide is a "full and fair" opportunity to ascertain 

whether prospective jurors "stand indifferent in the cause," and it is within the court's sound 
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discretion to decide when a party has had that opportunity. LeVasseur v. Commonwealth, 225 Va. 

564, 581 (1983); Buchanan v. Commonwealth, 238 Va. 389, 401 (1989). Appellate review of a 

decision to exclude voir dire questions is for abuse of discretion. Thomas, 279 Va. at 162. 

Relevance is the touchstone. "To be permissible, counsel's questions must be relevant in 

that they are such as would necessarily disclose or clearly lead to the disclosure of relationship, 

interest, opinion, or prejudice." Buchanan, 238 Va. at 401. Courts are not required to allow 

questions so ambiguous as to render the answers meaningless. Id. In plain terms: questions tied 

to the statutory categories of § 8.01-358, relationship, interest, opinion, bias, will generally be 

permitted; questions that read as argument, as pre-instruction on the law, or as an attempt to 

commit jurors to a result in advance will not. 

Within those limits, the judge should not cut off legitimate bias questioning. Asking 

prospective jurors about their "preconceived notions, opinions, or misconceptions" is entirely 

appropriate, because a juror must be able to lay those aside and decide the case "based solely on 

the law and evidence presented at trial." Lovos-Rivas v. Commonwealth, 58 Va. App. 55, 61 

(2011). In a malpractice case in a small venue, that principle supports questions about attitudes 

toward lawsuits against doctors, about relationships with the defendant providers and their 

practices, and about what panel members have heard in the community about the case. 

If the court does limit you, protect the record. In LeVasseur, the Supreme Court could not 

review the exclusion of further voir dire questions because counsel made no proffer of the 

questions he would have asked, leaving the Court "unable to determine from the record whether 

they would have been relevant." LeVasseur, 225 Va. at 582. When a judge sustains an objection 

to a line of voir dire, proffer the specific questions on the record, outside the panel's presence if 

necessary. Without the proffer, the issue is gone on appeal. 
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Know the law on rehabilitation. When a panel member discloses a relationship or an 

opinion that warrants exclusion, expect opposing counsel or the court to ask the familiar 

rehabilitating question: can you set that aside and be fair? The Supreme Court has held that once 

voir dire discloses a juror's state of mind warranting exclusion for cause, further questions put to 

him for the purpose of rehabilitating him "can have little effect" unless they serve to dispel a clear 

misunderstanding. LeVasseur, 225 Va. at 585-86 (citing Justus v. Commonwealth, 220 Va. 971, 

977 (1980); Breeden v. Commonwealth, 217 Va. 297, 300 (1976)). At the same time, a trial court's 

refusal to strike a juror for cause will not be disturbed on appeal absent manifest error amounting 

to an abuse of discretion. Townsend v. Commonwealth, 270 Va. 325, 329-30 (2005). 

Two subjects deserve their own warnings. The first is insurance. Under Rule 2:411 of the 

Virginia Rules of Evidence, evidence that a person was or was not insured is not admissible on the 

question whether the person acted negligently or otherwise wrongfully, and injecting the existence 

of liability insurance into the trial through voir dire can draw a mistrial motion just as surely as 

doing it through a witness. Va. R. Evid. 2:411. The rule has exceptions; evidence of insurance 

may come in when offered for another purpose, such as proof of a witness's bias, which is how 

the Supreme Court permitted evidence of an expert's financial relationship with the defendant's 

liability insurer in Graves v. Shoemaker, 299 Va. 357 (2020). But voir dire is the wrong place to 

ad-lib on the subject. If you believe there is a good-faith basis to ask panel members about 

employment by or a financial interest in an insurer involved in the case, raise it with the court 

before voir dire begins, ideally in writing, and get a ruling on the permissible form of the question. 

Do not improvise it in front of the panel. 

The second is peremptory strikes. The Equal Protection Clause forbids the exercise of 

peremptory challenges on the basis of race, and that prohibition applies in civil cases; a private 
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civil litigant exercising strikes is engaged in state action. Edmonson v. Leesville Concrete Co., 

500 U.S. 614 (1991) (extending Batson v. Kentucky, 476 U.S. 79 (1986), to civil litigation). 

Gender-based strikes are equally forbidden. J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 (1994). 

Be prepared for the possibility that the demographics of the panel make any pattern in your strikes 

conspicuous, keep contemporaneous notes of the race-neutral and gender-neutral reasons for each 

strike, and be ready to state them if a challenge comes. 

C. In Front of the Jury: What You Can and Cannot Say and Do 

Juror contact rules do not relax once the jury is sworn. Va. R. Prot 1 Conduct 3.5(a)(1) 

bars communication with jurors, direct or indirect, and the duty covers the whole trial team. In a 

small venue the panel shares your elevator, hallway, and diner, and the courthouse itself can create 

the problem: in older buildings the jury room may abut the attorney conference room or share a 

thin wall with the hallway where counsel may converse. Learn the layout before trial, treat every 

conversation in the building as one the jury can hear, and hold anything sensitive for outside. 

Certain arguments that lawyers use to better connect with a jury can also cause trouble. 

Regarding damages, Virginia is particular about the math. Any party may tell the jury the amount 

sought in opening or closing statements, or both. Code § 8.01-379.1. Counsel may not, however, 

suggest a formula for deriving pain and suffering (the classic per diem argument of so many dollars 

a day, for instance). Certified T. V. & Appliance Co. v. Harrington, 201 Va. 109, 114-15 (1959). 

But counsel may walk the jury through the verdict form, assigning a fixed sum to each category 

of damages and adding them to the total requested. Wakole v. Barber, 283 Va. 488, 494 (2012). 

As for liability, expect a defense motion in limine aimed at the "reptile" strategy, which 

some courts treat as golden rule argument in new clothing: casting jurors as guardians of 

community safety. See Brooks v. Caterpillar Glob. Mining Am., No. 4:14CV-00022-JHM, 2017 
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U.S. Dist. LEXIS 125095, at *24-25 (W.D. Ky. Aug. 8, 2017). These motions are often overbroad, 

and courts refuse them when they target a strategy instead of specific evidence or argument. The 

Western District of Virginia, in part, declined a preemptive discovery-stage order for that reason. 

Beach v. Costco Wholesale Corp., Civil Action No. 5:18-cv-00092, 2019 U.S. Dist. LEXIS 57862, 

at * 10-13 (W.D. Va. Apr. 4, 2019). The line between the reptile and golden rule arguments is 

slim. But counsel is clearly prohibited from asking jurors to protect themselves or their community 

from the defendant. 

IV. After Trial 

Talk to your jurors. Post-trial juror conversations are the only reliable way to learn what 

actually mattered and can serve as venue research for the next case in that jurisdiction. Ours 

confirmed which witnesses landed, which themes carried, and, just as useful, which of our worries 

never mattered to the jury at all. 

Post-verdict juror contact is permitted in Virginia, within limits counsel should know 

before making the first call. Rule 3.5 of the Virginia Rules of Professional Conduct addresses 

communications with jurors before, during, and after trial. Before and during trial, a lawyer 

connected with the case may not communicate with members of the venire or the jury outside 

official proceedings. After the trial, communication with jurors is permitted so long as the lawyer 

refrains from questions or comments that tend to harass or embarrass the juror or to influence the 

juror's actions in future jury service. Va. R. Prof 1 Conduct 3.5 & cmt 2. Comment 2 explains 

why the door stays open: if lawyers could never speak with jurors after trial, counsel could not 

learn whether a verdict might be subject to certain legal challenges. Three further points deserve 

emphasis: 
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• The Rule's restrictions on communications with and investigations of jurors extend to 

members of a juror's immediate family or household. Va. R. Profll Conduct 3.5(b). 

• Permitted post-trial communications should be made considerately and with deference to 

the juror's personal feelings. A juror's expressed desire not to talk ends the conversation. 

Va. R. Prof 1 Conduct 3.5(a)(2)(iii). 

• Confirm whether the presiding judge has entered any order restricting juror contact, and 

follow any circuit-specific practice on notice to the court or opposing counsel before 

initiating contact. Here, it never hurts to get the court's explicit permission before speaking 

with jurors. 

Approached correctly, these conversations are welcomed by many jurors who gave a week 

of their lives to the case and are often glad someone asked what they thought. 

V. Conclusion 

Research the community, the economy, the venire, and the courtroom before you arrive. 

Request the panel list under Virginia Code § 8.01-353 and verify it. Learn the local rules and the 

judge. Mine your client's knowledge of the community, and manage your client's social media. 

Speak to local attorneys. At trial, use the full scope of examination that Virginia Code § 8.01-358 

provides when conducting your voir dire. After trial, contact jurors within the bounds of the 

professional rules to learn your strengths and weaknesses. 
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